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Mant  years  have  elapsed  since  the  author  first  contemplated  the  la^' 
borious  and  responsible  undertaking  of  collecting,  translating,  arranging, 
epitomising,  and  annotating  upwards  of  60,000  decisions,  comprised  m  not 
less  than  240  volumes.  When  he  embarked  in  the  work  he  presumed  to 
hope,  that  if  he  should  succeed  in  executing  the  engagement  in  a  moder- 
ately skilful  manner,  he  should  be  performing  no  unacceptable  service  to  the 
profession.  He  has  now,  to  the  utmost  of  his  ability,  brought  his  protracted 
labours  to  a  termination;  and,  with  mingled  feelings  of  diffidence  and  anxie^ 
ty,  submits  the  result  to  the  considerate  inspection  of  the  public. 

The  comprehensive  design  and  varied  contents  of  the  work  have  been 
minutely  explained  and  commented  upon  in  the  preface  to  the  first  volunne. 
The  scheme  there  unfolded  has  been  adhered  to  in  every  part  of  the  publica* 
tion  with  a  scrupulous  fidelity.  Much  pains  and  labour  have  been  bestowed 
upon  the  very  elaborate  Index  given  to  the  whole  publication  at  the  end  of 
the  present  volume,  and  to  which  the  inquirer  in  every  instance  should  refer, 
instead  of  merely  relying  on  the  alphabetical  arrangement  of  the  body  of  the 
work,  especially  when  seeking  information  upon  titles  or  divisions  that  might, 
with  propriety,  be  placed  under  two  or  more  heads  or  classes  of  cases.  In  this 
Index  have  been  carefully  inserted  such  new  decisions,  or  parliamentary  re- 
gulations, as  have  been  pronounced  or  introduced  subsequent  to  the  prin- 
ting of  the  di  erent  volumes.  In  order  fully  to  realise  the  author's  original 
scheme,  it  is  proposed,  at  a  very  early  period,  to  prepare  a  collection  of 
forms,  or  precedents,  applicable  to  every  title,  or  division,  in  the  elementary 
portion  of  the  Abridgment,  with  all  the  practical  information  that  by  the  most 
active  inquiries  and  diligent  research  can  be  obtained.  A  volume  containing 
an  Abridgment  of  the  Reports  from  the  Michaelmas  Term  4,Geo.  IV.  is  ia 
a  course  of  preparation,  and  will  be  shortly  produced.  Similar  volumes  will 
be  regularly  and  periodically  compiled;  so  as  to  keep  up  an  uniform  series  of 
Digests  of  the  Reports,  and  enable  the  purchasers  of  this  Abridgment  to 
obtain  a  ready  and  systematic  acquaintance  with  all  the  modern  Adjudica-* 
tions,  new  Rules  of  Court,  and  progressive  Alterations  of  (he  Law. 

It  will  be  observed  that  the  compiler  has,  in  the  notes  to  the  cases,  unspa-^  ^ 
ringly  availed  himself  of  all  the  information  the  different  text  and  elementary 
writers  could  afford:  he  has,  ihowever,  rarely  introduced  passages  of  any 
length  from  the  works  of  other  authors,  without  acknowledging  the  extent 
and  nature  of  the  obligation.  If  he  has  on  some  occasions  omitted,  through 
inadtcrtnnce,  to  insert  the  name  of  the  individual  to  whose  labours  he  may 
be  indebted,  he  begs  now  distinctly  to  state,  a  considerable  number  of  the  very 
elaborate  notes  appended  to  the  decisions  abridged,  aitd  which  constitute  the 
elementary  portion  of  bis  work,  were  taken  from  writers  most  distinguished 
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for  the  ability  and  research  displayed  on  the  particular  subject  made  by  them 
an  object  of  investigation.  Subject  to  this  general  acknowledgment,  it  is  only 
compatible  with  justice  to  his  own  efforts  to  state,  that  the  rest  of  the  notes 
were  compiled  and  written  by  himself  expressly  for  the  present  comprehensive 
undertaking. 

The  author  cannot  conclude  this  short  address  without  acknowledging  the 
kind  and  valuable  assistance  he  has,  on  many  occasions,  during  the  progress 
of  the  work,  experienced  from  his  pupils,  and  in  particulaf  the  advantage  he 
has  received  from  the  industry  and  ability  of  his  friend,  and  late  pupil,  Mr. 
James  Hooper  Dawson,  who  has  v  ery  recently  favoured  the  profession  witiv 
a  valuable  and  practical  Treatise  upon  the  Law  of  Attorneys'  and  Solicitorai. 

^,  Crowx  Orncr-Row,  Txmplk. 
271}!  Sept.  1880. 
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297 
262 
271 
281 
107 
267 

299 


Witnesses 

Trial' 

Vendor  and 
Purchaser 
Trover 
Vendor  and 
Hertford,  Marquis  of     Purchaser 
Gorev.  Wiglesworth 
Gosley  v.  Barlow 


B  rah  am 
Goodwin  v.  Gibbsons 
Gordon  v.  Trevelyan 


V.  Harper 
-,  Lord  W.,  V. 


(jrossin  V.  Horden 
Gould  V.  Sockette 
Grace,  tx  parte 
Graham  v.  Peat 


Trial 

Tithes 

Variance 

Trustees 

TrespaM 


213 
236 

172 

422 
184 

301 
192 

299 
3il 
186 
55 
269 
212 
136 


kiT 


NAMES  OF  CASES. 


Graham  v.  Robertson 
Gra:nger  v.  Worms 

Grant  v.  Oa  Costa 

r.  Hedding 

Grajr  v.  Fowler 
r.  Lloyd 

—  V.  Milner 

V.  Rcnnett 

V.  Shelling 

Gregg  V.  Scolt 
tireen  v.  Gauntlett 

V.  Goddard 

r.  Rennett 

Greenhill  v.  Greenhill 

Grey  v*  Wheatley 
Griffin  v.  Blandford 
Griffiths  V.  Mason 
Grigby  v.  Oakes 
Grigg  V.  Stokes 
Griliard  v.  Hogue 
Groinvoll's  caso 
Guest  V4  CormonC 


Variance  259 
Vendor  and  Pur- 
chaser, 303,3^1 
Variance  271 
Tithes  56 
tJsury  252 
Trade  108 
Variance  27 1 

261 

Turnpike  218 

Trade  105,  107 

Trial  '  160 

Trespass  131 

Variance  284 


Handford  v.  Palmer 
Hands  V.  Burton 
V.  Siancy 

llanhorn  v.  Thomas 
Hansen  v.  Meyer 
Hanson  v.  Roberdeau 

Harding  v.  Davis 

V.  Spicer 

:—  V.  Stafford 

Hardwicke  v.  Mynd 


Hardy's  cap^e 
Hardy  v.  Cathcart 
V.  Woodhouse 


Vendor  and  Pur- 
chaser, 296,  306 
Variance  278  Harford  v.  Purrler 

-: 278 

265  Harland  v.  Thornley 

Tender       '        25     . 
Usury  243 

Witnesses  430 

Trespass  129 


V. 


V.  Humfray 


Gurinnet  v.  Phillips 
Gwavose  v.  Kelynack 
Gwinnett  v.  Philip 
Gwynnev.  Heaton 

Gybbs  V.  Wy bourn 

Habdeny  v.  Tuke 
Hackin  v.  Cooke 

Hagedorn  v.  Allnutt 
— —  V.  Barrett 

V.  Reid 

Hall  V.  Machet 

^ V.  Maltby 

• V.  Smith 

V.  Warren 

HaUetty.  Mears 
Hallewell  v.  Trapper 
Halsey.  v.  Grant 

Hamborough  v.  Wilkie 
Hammond  v.  Brewer 
■  ■'  V.  Ouden 

=—  V.  Stewart 

-V.  Webb 

Hampton  v.  Courtney 
Hamson  v.  Vailance 
Hancock  v.  Southall 
Hand  V.  Dinely 


Use  and  Occu- 
pation 224 
Variance  261 
Vendor  and  Pur- 
chaser, 2d9,  309 
Variance  273 
Tithes  55 
Variance  287 
Vendor  and 

Purchaser     295 
Tithes  56 


Hariington  v,  Mac- 
morris 
Harris  v.  Cook 

V.  Foube 

— ' —  V.  Watson 


Harrison  v.  Austen 

V.  Barker 

V.  Prough 

V.  Fitzhenry 

V.  Flandel 

V.  James 

V.  Southcote 


Tender 
Vendor  and 
Purchaser 
Witnesses 
Trade 


Tithes 


28 

321 
421 
106 
i07 
70 
74 
215 


V.  Vailance 
V.  Wilson 


Hart  V.  Dixon 
Hartley  v,  Harriuroan 
V.  Penhill 


V.  Petrall 
V.  Rue 


2!).> 
420 


Trustees 
Vendor  and 

Purchiucr 
Witnesses 
Tithes      64,  69,  87 
Vendor  and 

Purchaser  299 

Variance  28 1 

Turnpike  219 

Tender  22 
Witnesses  415, 419 

Tender  29 

Tithes  65 

Variance  266 

266 

Tender  30 


Harton  v.  Hart  on 
Hartop  V.  House 
Hartridge  v.  Gibb^ 
Harvey  r.  Morgan 
H  assail  v.  Juxon 
Hatch  V.  Blissct 
Hatchell  v.  Griffiths 
Hawke  v.  Bacon 
Hawkey  v.  Smith 
Hawkins  v.  Renip 


V.  Wallis 


Hayley  v.  Grant 
Hayrtie*"  v.  Raymond 
Hays  V.  Hescltine 
Hay  ward  v.  Newton 
Haywood  v.  Hague 


Variance  233 

281,  287 

Use  and     . 

Occupation  S24. 

Witnesses  422 

Trover  193 
Vendor  and 

Purchaser  308 

Tender  27 

23 

Trial  158 
Vendor  and 

Purchaser  312 

Witnesses  429 

Variance  282 

270 

Vendor  and 

Purchaser  297 
Use  and 

Occupation  228 

Variance  277 


Work  and 

Labour 
Uses 
Trespass 
Turnpike  21 
Variance 
Usury 
Turnpike 
Vendor  and 

Purchaser 
Variance 


Vendor  and 
Purchaser 


Wager 
Uses 
Trover 
Tithes 
Variiusco-  27 
Trespass 
Witnesses 
Trial 
Trespass 
Trial 

Vendor  and 
Purchaser 
Trespafc"? 
Trial 
Variance 


Trial    ' 
Tender 


262 
281 

434 
240 

128 
9,220 
272 
253 
219 

305 
281 
275 
287 
267 

303 
302 
352 
245 
197 
87 
C,  2G4 
132 
431 
160 
146 
184 

302 
137 
168 
263 
263 
176 
28 


NAMES  OF  CASES. 


xt 


Heale  v.  Spratt 
Healy  ▼.  Shaw 

Ueaphy  v.  Hill 

Hearn  y.  Botelers 
Hearne  v.  Tennant 
Hearney  v.  King 
Heathcote  v. 

Mainwaring 
V.  Paignon 

HeatoQ  V.  Cooke 
Hele  V.  Bragg 
Helmaley  v..  Loader 
Heodray  v.  Spencer 
Heads  v.  Butten 
Henkin  v.  Guerss 
Helan,  exparU 
Henshaw  v.  Burley 
Herd  v.  Wadhant 

Heme  v.  Meeres 

tiertford  v.  Leech 
Heiherington  v.  Vane 
Hetts  V.  Mudds 
Hibbert  v.  Shee 

Hick  V.  Frence 
Hicks  V,  Woodson 
Hickinbotham  t.  Pcr^ 

kins 
Hickmon's  case 

Higginson  v.  Clowes 

tligmore  r.  Primrose 
HtU  ▼.  Exeter,  Bishop 

of 
Hill  T.  Gray 

V.  Montague 

V.  Priour 

V.  Saunders' 

V.  Smith 

^ —  T.  Yaites 
Hinton  v.  Hinton 

Hitsimmons  v.  Inglis 
Hoar  ▼.  Mills 
Hoare  v.  Parker 
Hockin  v.  Cooke 
Hod«:es  y.  Holder 
Hodgson  y.  Davies 

Holbird  y.  Anderson 

Holding  y.  Smith 


Tithes 
Watercourse 

and  Rivers 
Vendor  and 

Purchaser 


Variance 


64 

336 

299 
303 
300 
263 


Tithes  79, 90 

Vendor  and 

Purchaser     295 


Tithes 


Vari 


lance 


Warranty 
Wager 
Taxes 
Venue 
Vendor  and 

Purchaser 
Vendor  and 

Purchaser 
Tithes 
Trial 
Tithes 
Vendor  and 

Purchaser 
Variance 
Tithes 


1'2y  78 
63 
271 
283 
377 
352 
3 
3i9 


Holbday  v.  Camsell 
Holland  V.  Heale 
Holland  v.  Phillips 
Hollis  V.  Edwards 

Holloway  V.  Smith 
Holrrtes  v.  Seller 

V.  Wainwright 

Hopkinson  v.  Gibson 
Hore  V.  Dix 

V.  Milner 

Horsfall  v.  Test  a  r 
Horford  v,  WilsoR. 
Horncaslle  v.  Moat 
Home  V.  Levvin 
Horniblow  v.  Shirley 

Hotham  v.  East  India 

Company 
Hotham  v.  poster 
Houffhton  V-  BuUer 


Trover 
Tithes 
Tender 
Vendor  and 

Purchaser 
Toll 
Way 
Venue 
Trover 
Uses 
Variance 


J  98 
55 
23 


Trial 
Variance 
Tender 
Vendor  and 
Purchaser 


297 
97 
387 
330 
199 
239,  241 
275 
280 
178 
265 
29 


299 


302  Howard  v.  Bodincrdon    Tithes 


Transportation  1 1 1 
Tilhes  48 

Trespass  ■  146 


69 


V.  Castlo 


295 
48 

174 
60 

303 

284 

49 


Howell  v.  George 

V.  King 

Howland  v.  Norris 


Vendor  and  Pur- 
chaser 303 

299 

Way  390 


Turnpike  219 

Threatening  Let- 
ters 34 
Vendor  and  Pur- 
chaser   298,299 
Variance            27 1 
Voluntary  Con- 
veyance        343 


Vendor  and  Pur- 
chaser 299 
Way  388 
Vendor  and 

Purchaser     300 
Trover  1 92 

Venue  331 

Hulknian  v.  Whilmore  Trade  106 

Use  and  Occupa- 
tion 250 


HowloB  V.  Frearsnn 
Hudson  V.  Bartram 

V.  Hudson 

V.  Necdham 


Hull  V.  Vaughan 
V.  Heightman 


HuUman  v.  Bennett 
V.  Whitmore 


Vendor  and  Pur«*      Humble  v.  Bill 


chaser 
Usury 
Toll 

Variance 
Toll 
Trial 


321 

253 
97 

280 
96 

180 


Hunt  v.  Silk 
Hunter  v.  Rue 
Hume,v.  Peploe 


Work  and  La- 
bour 

Variance 

Trade 

Vendor  and 
Purchaser 


Vendor  and  Pur- 
chaser 296 
Variance           267 

289 

Trover  198 

Variance  263.276 
Trial  163 

Vendor  and 

Purchaser     324 
Voluntary  Con- 

. veyance         343 
Trial  162 


Trover 
Tender 

Humphries  v.  Carvalho  Vendor  and 

Purchaser 

Hutchins  y.  Full 

Hutchinson  v.  Piper 

Hutson  V.  Hutson 


437 
267 
103 

312 

307 

193 

23 


326 
70 
271 


Huxham  v.  Smith 

Ifieia  V.  Weeks 
llderton  v.  Atkinson 
V.  Atkinson 


Tithes 
Variance 
Warrant  of  At- 
torney 364 
Tender  27 


Trial  156 

Witnesses  413 
Vendor  and 

Purchaser  323 

Impey  v.  Taylor  Variance  283 

Incledon  v.  Northcotc    Vendor  and 

Purchaser  304 


Xvi 


NAMES  OF  CASES. 


Ingolsby  v.lTllethora 
Irons  v«  Smallpiece 

Irving  r.  Jones 

V.  Mackenzie        

Issac  y,  J^dgingham      Tender 


Tithes 
Vendor  and 
Purchaser 
Variance 


Jacob  V.  Lindsey 
Jackson  v.-  Carreen 
James  v.  Johnson 
James  v.  Shore 


V.  Trollop 


48  Kent  v.  Bird 

Kerr  v.  Sheriff 
315  Kirtlett  v,  Poiinsett 
269  Kindred  v.  Bagg 
234  King  v.  Gough 

23 V.  Marsach 

V.  Pippet 

429 V.  Williamson 


Wager 

Variance 

Variance 

Trial 

Turnpike 

Variance 


350 

269 
261 
179 
219 
287 


Variance  273.  283 

£65 

2 1 8  Kingsmill  v.  Billingsley  Tithes  53 


Jebb  V,  Povey 

Jefferies  v.  Duncombe 
Jeffery  v.  M'Taggart 
Jell  ▼.  Douglas 
Jenkins,  ex  parte 
Jenksen  v.  Sal  way 

Jenry  v.  Busk 

Jessop  V,  Ring 

Johnson  r,  Carne 
Johnston  v.  Clay 
Johnson  v.  Lancaster 
Jones  T.  Berkley 


Jones  V.  Bouden 
*——  V.  Fundley 
*— —  V.  Brooks 

V.  Clayton 

. V,  Cowley 

V.  Dyke 


Witnesses 

Turnpike 

Toll       •     94,     95  Kirland  v,  Paunsett 

Vendor  and  Pur- 
chaser   276,303 

Tithes  47  Klingender  v.  Bond 

Watercourse  and      Knight  v.  Crockford 
Rivers  385 

Variance  263 v.  Halsey 

Trustees  216  Krous  v.  Arnold 

Variance  260 

Trustees  216  Lacon  v.  Hooper 

Watercourse  and      Lacon  v.  Mertins 


Rivers 

Work  and 
Labour 

Vendor  and 
Purchaser 

Tithes 

Tender 


Vendor  and 
Purchaser    301. 


385 

435  Lade  v.  Hal  ford 

Lade  v.  Shepherd 
300  Laing  v.  Fidgeon 
85  Laing  v.  Meader 
22  Lake  v.  Bruton 
22  Lamb  v.  Auber 

Lambert  v.  Stroother 
v,  Thurston 


Use  and 

Occupation  224. 
226.  307 
Trade  106 

Vendor  and 

Purchaser  307 
Tithes  69.  79 

Tender  27 

time  38,  392 

Vendor  and 
Purchaser    297. 
305 


Trustees 

Trespass 

Variance 

Tender 

Tithes 

Uses 

Trespass 


Warranty 
Variance 
Witnesses 
Variance 


v.  Hamond 
v.*  Price 


v.  Randall 
v«  Shore 
V.  Whitley 


302  Lampley  v.  Thomas 

373  Langford  v.  Pitt 

277 

412  Langley  v.  Oxford, 

265      Lord 
Variance  260.  287  Large  v.  Atwood 
Vendor  and  Laf ier  v.  Dyer 

Purchaser     307  Latham  v,  Rulley 
Way  391  Layfield  v.  Cowper 

Vendor  and  Laying  v.  Yarborough 

Purchaser    300.  Law  v.  Wells 


Wales 
Vendor  and 
Purchaser, 


213 
1^25 
276 
27 
65 
238 
146 
132 
355 

287 
312 


Jerdaine  v.  Leuhbroke 
Jose  V.  Mills 
Juxon  V.  Byron 

Kearney  v.  King 
Keeble  v.  Hakergill 
Keech  v.  Hall 

Kempv.  Filewood 
Kemster  v.  Stuart 
Kenanikv.  Baitland 

Kennicott  v.  Watson 
Kensington  v.  Inglis 


Waofer 

Variance 

Trespass 

Witnesses 

Trespass 

Witnesses 


Variance 
Trade 
Vendor  and 
Purchaser 
Tithes 


Witnesses 
309  Leachmere  v.  Toplady  Trespass 
384  Leary  v.  Goodtoy  Variance 

26 J  Leathes  v.  Leomson       Tithes 
140  Le  Campere  v.  Hicks    Trespass 
412  Ledger  V.  Langley 
135  Lee  v.  Ayrton 
432  Lee  v.  Burrell 
Lee  V.  Garret: 
270  Lee  v.  Gansell 
102  Leo  V.  Munn 


308  Leeds  V.  Cook 
89  Leech  v.  Bailey 

55  Loglise  v.  Champante    Trespass 

Watercourse  and      Le  Grause  v,  Hamilton  Usury 

Rivers  385  Leigh  v.  Thomson  Use  and  Oc- 

Tithes  51,93  cupation 


Variance  269.  283 
Trial  160 

Variance  260,365 
Tithes  63 

77 

417 

134 

275 

64 

147 

Tithes  69 

Variance  217,265 

3 

28 

410 

308 
417 
79 
129 
247 

224 


Taxes 

Tender 
Witnesses 
Vendor  and 
purchaser 
Witnesses 
Tithes 


Trade 


105  Leigh  V.Webb 


Variance  266.  282 


NAMES  OF  CASES. 


xvii 


Leman  v.  Greetly 
Leonard  v.  Staoey 
Lister  v.  Mundell 
Leiaht  V.  Pym 
Le  Neve  v.  Le  Neve 

Lennoxes  Countess  of, 

case 
Leonard  v.  Stacey 
Levy  v.  Lindo 

Levy  V.  Wilson 
Leyfield  v.  Tysdale 
Lewtn  V.  Smith 
Lewis  v.  Hammond 
Lewis  V.  Peake 


Tithes 
Trespass 
Trial 
Toll 

Vendor  and 
Purchaser 

Tithes 

Trespass 
Vendor  and 

Purchaser 
Variance 
Tithes 
Variance 
Turnpike 
Vendor  and 

Purchaser 
Variance 
Witnesses 


90  Lydowne  v.  Holme        Tithes  72 

129  Lynn,  Corporation  of,  v. 
181       London,  Corporation  Trade  101 

,  97       of 

,  Mayor  of,  v.  Tur-Watercourse 

ner  and  Rivers    386 

Vendor  and 
Purchaser 


312 
^g  Lynsey  v.  Selby 

125 

Mnberly  V.  Robins  

300  M' Brian  v.  Fortune       

277  M'Carnev.  Davis  Trover 

57  Macdonald,  Sir  A.,  v.  Vendor  and 

268       Smith  Purchaser 

219  Macdou^all  v.  Young'  Tithes 


Lewis  V.  Sidney 
Lewrv  v.  Bowes 

Light  foot  V.  Cameron    

Linder's  Wharf,  case  of  Wharf  and 

Wharfinger  393 


Mackrell  v.  Hunt 
322 

269  M'Quillam  v.  Cox 
422  Maddock  v.  Rumball 
430  Maddox  v.  Maddox 


Liiigen  v.  Simpson 

Lister  v.  Priestley 
Litlerv.  Hotband 
Lioyd  V.  Baldwin 


Vendor  and 
Purchaser 
Taxes 
Variance 
Vendor  and 


V.  Taylor 


Vendor  and 
Purchaser 

Variance 

Usury 

Vendor  and 
Purchaser 

Trespass 


Makepeace  v.  Fletcher  Uses 
298  Maltby  v.  Christie  Work  and  La- 

4, 5  boor 

280  Manifold  v.  Pennington  Variance 


v.  Collett 
v.  Johnson 


Manor  v.  Barton 
Purchaser3l2,313  Manaell  v.  Mansell 
30D,  304 


— -  v.  Williams 
Loanry  v.  Stone 
Lockyer  v.  Jones  . 
Lockwood  V.  Hill 
Long  V.  Gale 
Longmer  v.  Smith 

Longride  v.  Bre%ver 
Lopes  V.  De  Tastet 
London,  Corporation 

of,  V.  Cole 
Loveridge  v.  Botham 
Low  V.  Barchard 

"Lowe  V.  Waller 
Lowe  V.  Walker 
Lowndes  v.  Bray 

Lowther,  Sir  James,  v. 

Dowager  Countess 

of  And  over 
Lowston  V.  Robinson 
Lubbock  V.  PottM 
Lushington  v.  Waller 

Lotterel  v.  Reynetl 
Lyddal  v.  Weston 


Work  and 
Labour 

Usury 

Turnpike 

Tender 

Variance 

Time 

Vendor  and 
Purchaser 

Variance 


Venue 

Variance 
Vendor  and 
Purchaser 
Usury 


March  v.  Martindale 
435  Mare  v.  Wilson 
253  Marham  v.  Middleton 
217  Marlowv.  Weeks 

25  Marshal  v.  Poole 
267 

37^ V.  Riggs 

Martin  v.  Gable 

322 V.  Knowllys 

287  V.  Smith 

264 

325  Mfii^y^  ^'  Knollys 

Mary  v.  Prye 
268  Mason  v.  Armitage 


v.  Vakey 


Vendor  and 
Purchaser 


295 

249  Masters  v,  Kesterton 
251  Mathie  v.  Potts 

Mather  v.  Brinker 
307  Mathew  v.  Dickinson 

Matthews  v.  Laws 
304  Mayor  v.  Oxenham 

Meekins  v.  Smith 
301  Mel  wood  v.  Leech 
103  Mennet  v.  Bonham 


Usury 
Vendor  and 

Purchaser 
Usury 
Variance 
Trial 
Trespass 
Vendor  and 

Purchaser 
Trespass, 
Variance 
Waste 
Vendor  and 

Purchaser 
Waste 
Variance 
Vendor  and 

Purchaser 
Trial 
Trespass 
Variance 


Usury 

Turnpike 

Witnesses 

Trespass 

Trade 


Trade 

Warranty  of  At-       Merchant  Adventurers  

torne^  369       v.  Rebow 

Trespass  120  Mersey  and  Irwell  Na-  v«-:«npg 

Vender  and  vigation  v.  Douglass 

Purchaser     308  Mever  v.  Sefton  Witnesses 


308 

303 
323 
197 

302 
84 

296 
268 
247 

312 

135. 

236 

438: 
27» 
255 

31t 

24T 
26ft 
177 
l%t 

30T 
134^ 
265 
380 

302 
380 
287 

299 
179 
ISi 
282 
287 
266 
248 
220 
430 
135 
106 

106,  108 

262 
429 


XVIll 

Middleton  v.  Brewer 

V.  San  ford 

Milces  V.  Caley 
Millen  v.  Fawtrey 
Miller's  case 
Miller  V.  Miller 
Mille«  V.  Trels 
Miliigan  v.  Cook 

Mills  y.  Rose 

■  V.  Saflbrd 

■  ■  V.  Sherwood 
Milman  v.  Dolwel 
Miluer  V.  Mills 

Miniken  v.  Clement 
Mitchell  V.  Roynds 

^        V.  WHlkcr 

JMoffj^t  V.  Parsons 
Moller  V.  Lambert 
Moncaster  v,  Watson 
Monk  V.  Marlindale 

n V.  Wade 

Monkton  v.  Ashley 
Moneypenny  v.  Hart- 
land 
Moore  V.  Wilson 
Moreton's  caso 
Moreton  v.  Hopkins 
Morgan  v.  Edwards 
- — ^—        V.  Oswald 

, V.  Neville 

JVIorris  v.  Clarkson 

V.  Herbert 


369 

335  Nayles  v.  Edward 

Neck  V.  Dougan 
299  New  v.  Chidgy 

* 
386  Newman  v.  Morgan 
25  V.  Rogers 

28  n 


NAMES  OF  CASES, 

Tender  23  Myers  v.  Kent 

Variance  §63.27! 

Trespass  1:22  N^able  v.  Durrcll 

131 

Transportation  1 1 1  Naish  v.  Tatlock 

Will 

Verdict 

Vendor  and 
Purchaser 

Watercourse 
and-Rivers 

Tender 

Variance 

Tresj  u.-*^^ 

Vendor  and 
Purchaser 

Trial 

Trade 

Tithes 

Tender 

Variance 

Tithes 

Usury 

Trial 

Trespass 

Work  and  La- 
bour 

Variance 

Tithes 


Morse  v.  Morest 

V,  Royal 

Morton  v.  i'riggs 
Mortyn  v.  Knowlys 

Moseley  v.  Pier-^on 
Moslyn  v.  Fabrigas 

. V. • 

Moth  V.  At  wood 

Mountedgecumbe  v. 

Symons 
Mountford  v.  Sidley 
Mountstephcn  v. 

Brookes 
Moyle  V.  Ewer 
Muller  V.  Harlshorhe 
Murray  v.  Harding 

V.  Kelly 

Musician  Company  v. 

Green 
Mutts  V,  Kaqcje 


119  Xcwson  V.  Whitley 
?iewstead  v.  Searles 

306 

170  New! on  v.  Young 

108  Nicholas  v.  Elliott 
86  Nicholl  V.  Lee 
24  Nicholas,  ex  par/c 

272  Micoll  V.  Glenni6 
72  Nix  V.  Cutting 

247 

156  Norfolk,  Duke  of,  v. 

132      Worthy 

Norris  v.  Pope 
436  Norris  v.  Tyler 

273  Northampton,  Mayor 
84       of,  V.  Ward 

84  Nofton  V.  Clarke 

Variance  261.  280  Nott  v.  Hill 
Trade         105.   107 

Tithes  70  Nottingham  v.  Lam* 

Vendor  and  bert 

Purchaser      299  Nutt  v.  Eutler 
268 

Odes  V.  Woodland 
300 

295  Oliet  V.  Bessey 
76  Olive  V.  Ingram  ' 
Onslow  V.  Eames 
7  Ormond,  Lord,  v.  An- 
99       dcrson 
325  Osborne  v.  Beversham 
430  Osman  t.  Sheafe 

Osmond  v.Widdicombe 
295  Outram  v.  Moorewood 


Variance 
Vendor  and 
Purchaser 


Tithes 
Tenant  in 

Common 
Toll 
Venue 
Witnesses 
Vendor  and 

Purchaser 


Trial 

Tithes 

Variance 

Tithes 
Witnesses 
Usury 
Wager 

Trade 

Vendor  and 


,«rt  Owen  V.  Gooch 
1  iO 

65  Owenson  v.  Moore 
.  p^     Oxley  V.  Watts 

49,  85  Pngc.v.  Hayward 
421  Page  v.  Wilson 
247  Payne  v.Mellen 
348 

Palker  v.  Paltner 
Pallisen  v.  Robinson 
Pallister  v.  Wilian 


102 


Purchaser     313 


Variance 

285 

Vendor  and 

Purchaser 

321 

Use  and  Occu- 

pation   226,227     . 

Tithes 

49 

Variance 

266 

Vendor  and 

Purchaser 

323 

Tithes            68,69             | 

Vendor  and 

Purchaser 

300 

-Usury 

246; 

Vendor  and 

• 

Purchaser 

311 

Taxes 

5 

Tithes 

55 

Usury 

254 

Venue 

329 

Trover 

204 

Vendor  and 

Purchaser 

322      V 

^ 303, 307 

,321 

Turnpike 

217 

Trial 

174 

Trespass 

135 

Tithes 

45 

Vendor  and 

Purchaser 

205 

* 

Toll 

96 

Variance 

277 

Warrant  of 

,   Attorney 

367 

Trespass 

ISO 

Witnesses 

432 

Warranty 

174 

Vendor  and  Pur- 

chaser 

300 

Tender 

29 

Uses 

238 

Turnpike 

219" 

Trespass 

189 

Vendor  and 

Purchaser 

30a 

315 

Trespass   120. 

»  122 

Uses 

2S9 

Tithes 

49 

Vendor  and 

Purchaser 

297 

Variance 

275 

Trover 

203 

Venue 

33? 
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Palmer  v.  Baker 
Palmer  v.  Kebble-- 

whaite 
Palmer  v.  Moxens 
Parkin  v.  Lee 
Parker  v.  Bushee 

Parker  v,  Godwin 
Parker  v.  Palmer 
Parks  V.  Crawford 
Parris  v.  Wilkinson] 

Partridge  v.  Coates 
Pascol  V,  Brown 
Pasley  v.  Freeman 
Patchet  V.  Bancroft 
Paul  V.  Wilkins 

Pavia  V.  Wilkinson 

Payne  v.  Whale 
peacock  v.  Dickson 
V.  Harris 


Usury  250  Pinke  v.  Carteis 

Watercourse  and 

Rivers,  S84,  385  Pinder  v.  Spencer 
Time  .         39  Piit  v.  Green 

Warranty"  372, 374  Pleydell  v.  Dorchester,  m  .  , 


Vendor  and 
Purchaser 

Trial 

Variance 

Time 

Warrant  of 
Attorney 

Variance 


Lord 
323  Pochin  v.  Pawley 
186  PoUexfen  v.  Moore 
260 
39  Pomfret  v.  Lander 
Pool  V.  Court 
370  Poole's  case  - 
261  Pope  V.  Foster 

262  Poplelt  V.  Stockdale 

Warratity  372,  374 

Taxes  5  Pory  v.  Wright 

Vendor  and  Partraore,  Earl  of,  v. 

Purchaser     306      Bunn 
Warrant  ol  Attor-     Potter  v.  Potter 

ney  370 

Warranty  377  Powel  v.  Laming 

Tender  27 v.  Martyr 

Tnjrnpike  220 


Vendor  and 

Purchaser 

300 

Tithes 

63 

Variance 

279 

Trial 

177 

186 

Vendor  and  Pur- 

chaser 

304 

Tithes 

67 

Variance    . 

261 

Waste 

379 

Variance 

284 

Work  and 

Labour 

435 

Tithes 

65 

Variance 


280 


Peaceable  v.  Read        Tenant  in  Com-        Preston  v.  Butcher 


Pearse  v.  Hall 
Peirse  v.  Bowles 
Pelhara  v.  Pickersgil 

,  Lord  V.  Pick- 

ersgill 
Penfred  v.  Groome 
Penhard  v.  Heyward 
Pennel,s  case 
Penny  v.  Porter 
Pepper  y.  Burland 


V.  Cooper 


mon 
Tithes 
Tender 
Toll 


8 
63 


V.  Merceaw 


Tithes 
Takes 
Tender 


28  Prewry  v.  Twis 
94,  95  Priest  v,  wood 
95  96  ^"^chard  r.  Obey 

49  Pryke  v.  Dowl»«g 

2  Fugn  V.  Kohinson 

26  ■  V.  Duke  of 


Vendor  and  Pur- 
chaser 296 
Trespass  126 
Vendor  and  Pur- 
case  r             303 
Variance        .  233 
Use  and  Occupa- 
tion               228 
Variance           263 
Tithes  83 
Vendor  and  Pur- 


chaser 
I'ithes 
Time 


Variance  260,275      Leeds 
Work  and  La-  Pukering  v^  Truste 

hour 


Trespass 


300 
78 
38 

38 

146 


Peppin  V.  Solomons 
Perry  y.  Jackson 
Petre,  Lord  v.  Blencoe 
Petrie  v.  White 
Philips  V.  Kensin^"  on. 

Lord 
— ^v.  Bacon 

^ V.  Bury 

V.  Davies 

V.  Davies 

V.  Eamer 

V.  lielcng 


V,  Harper 

y.  Kettle 

T.  Mendez  Costa 

V.  Pearse 


Taxes 
Variance 
Triah 
Tithes   ■ 
Trial 


433  Purcell  v.  Macnamara  Variance  261,284 

4  Purvean  v.  Bevan  386 

282  Pyne  v.  Dor  '  Trover  19? 

157  Queen,  the  case  of         Witnesses  424,  426 

79  RadclifTe  v.  Warrington  Vendor  and 


171 


Vendor  and  Pur-     Radford  v.  M*Intosh 


chaser 
Variance  • 
Visitor  339 
Tithes 
Variance 


300 


▼. 


Purchaser 
Tithes 
Variance 
Trover 
Witnesses 


183  Ragg  V.  Minett 
340  Rambert  v.  Cohen 

83  Ramsbottom  v.  Gosden  Vendor  and 
263  Purchaser 

2^5  Raper  v.  JIalifax  Trustees     - 


300 
86 
282 
194 
429 

299 
215 


.Y  Shaw 
Philltpson  V.  Mangles 
Philips  V.  Fielding 

VOL.  XV, 


Vendor  and  Pur-     Rastall  v.  Straton  Variance  261,  284 

chaser  302  Ravensworth's  Hospital  Visitor 

Turnpike  220  Rawlinson  v.  J.anson      Trade 

Tithes  84,  85  Rawson  v.  Johnson 

Variance  274 v.  

Use  and  Occupa- 
tion 230  Read  v.  Golding 

Variance  886  — r—  v.  Brookman 


^  285  Readshaw  v.  Wood 

Vendor  and  Pur-     Reaversley  v.  Main- 
chafer  301       wt^rin^ 

c 


Tender 
Vendor  and 
Purchaser 
Tender 
Way 
Variance 

TriM 


338 

106 

31 

324 
27 
388 
285 

m 


Redford  v.  Bin!/ 

Redpath  v.  Roberts 

Reed  V.  Taylor 
Reg.  Gen. 

Regina  v.  Faquhar 
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▼.  Hill 

V.  Soley 

V.  Wyatt 


Rennie  v.  Robinson 

Renalds  v.  Smith 
Rether  v.  Skelton 
Reusse  v.  Myers 
Rex  V.  Abgood 

V.  Adams 
V.  Adderley 
V.  Ainswortb 
V.  Alford 

—  V.  Amery 

—  V.  Barr 

—  V.  Bathurst 

—  V.  Beach 

—  T.  Bean 

—  V.  Bellamy 

—  V.  Bennett 

—  V.  Benson  - 

—  V.  Bignold 

—  V.  Birton 

—  V.  Boston,  # 
Corporation  of 

—  V.  Brown 

—  ▼.  Bnllock 
V.  Cambridge 


O^i 


Unlawful 

Assembly  221 

Use  and  Occu- 
pation 5226 

Variance  248,  283 

Trial  166 

161 

Vendor  and 

Purchaser  304 

Trial  185 
Unlawful 

Assembly  22 1 
Warrant  358 
Use  and  Occu- 
pation 230 
Variance  268,  283 
Tender  30 
Variance  274 
Threatening 

Letters  35 

Turnpike  229 

Time  38 

Way  389 

Variance  289 

Trial  153 

170 

Trustees  214 

Variance  288 

Trial  177 

Variance  •  289 

Trover  -4 

Variance  285 

Trial  164 

Winesses  413 


Chancellor  of 

—  V.  Campbell 

—  V.  Canfield  Grate 
V.  Carmarthen, 


Toll 

Way 

Variance 

University 
Variance 


the  Burgesses  of 

—  V.  Cassano 

—  V.  Chaloner 

—  v..  Clarke 
' —  r.  Crisp 

—  V.  Croker 

—  V.  Davies 

—  V.  Deane 
-7-  V.  D'Eon 

—  V.  Douglass 

—  V.  Ely,  Bishop  of 

—  V,  Commissioners 
of  Excise 

—  v.  Franklin 
V.  Frazer 


Trial 


Variance 

Tithes 

Witnesses 

Trespass* 

Variance 

Taxes 


Trial 

Variance 

Visitor 

Wine 


95 

256 
288 

220 

278 

290 

153 

290 

82 

428 

120 

278 

3 

4 

167 

289 

339 

403 

290 


Variance 
Use  and  Occu- 
pation 223 


Rex  V.  Gilham 

V.  Giilham 

v.  Gillam    * 

— • — V,  Gisburn 

V.  Glossop 

V.  Hales 

V.  Hall 

V.  Hamlyn 

V.  Handy 

— ' —  V.  Hawkins 

V.  Holding  and 

Wade 

V.  Hooker 

V.  How 

V.  Huggins 

V.  Hunt 


V.  Israel 
V.  Jennings 
V.  Jenkins 
V.  Jones 


y. 


—  v.  Kendal 

—  V.  Lincoln, 
Bishop  of 

—  V.  Liverpool 


—  V.  Lookup 

—  V.  Manbey 

—  V.  Mann 
V-  May 

—  V.  Navy,  Com- 
missioners of 

—  V.  Newland 


Hall 


V.  Oldfield 
V.  Parade 
V.  Patchett 
V.  Popham 
v.  Powell 
V.  Puddle 

V,  Radley 

V.  St  Catherine's 


V.  St.  George's, 


Hanover 

—  v.  St.  John's, 
Cambridge 

—  V.  Smith 


V.  Solomons 
V.  Southerton 

V.  Spencer 
Vr  Stanton 

V.  Taylor 
V.  Teal 


Witnesses  410 

Variance  290 

Usury  255 

Witnesses  414 

Variance  290 

Trial  153 

Vagrant  257 

Turupika  219 

Tender  33 

Variance  290 

Witnesses  423 

Trespass  126 

Witnesses  428 

Verdict  336 
Unlawful 

Assembly  221 

Variance  289 

Visitor  338 

Trustees  216 

Taxes  4 

Variance  290 

Warrant  357 

Visitor  340 

Transporta- 
tion 110 
Variance  288 
Trial          178,  186 

190 

Variance  290 

Taxes  5 

Vendor  and 

Purchaser  323 

Variance  289 

Trial  181 

Usury  256 

Uses  243 

Variance  270 
Threatening 

Letters  35 

Taxes  3 

Visitor  340 

Taxes  4 

Visitor      338, 339 

Watercourse  and 

Rivers  386 

Variance  288 

Threatening 

Letters  34 

Variance  286 

Watercourse  and 

Rivers  385 

Variance  289 

Trial  189 
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Rex  iT.  Thomas 
V.  Toddinston 


V.  WaddingtoQ 
V.  Wagslaff 

V.  Wakefield 
V.  Walker 
V.  Watson 


Watts 

—  V.  Wimbletori 
-—  V.  Windus 

—  V.  Winatanley^ 

—  V.  Woburn 

—  V.  Worcester, 
Bishop  of 

—  V.  Wyse 

—  V.  Viccars       * 
V.  Yorkshire, 


Variance  289 
Vendor  and 

Purchaser  303 

Trial  189 
Threatening 

Letters  35 

Tithes  91 

Taxes  5 
Transportation  liO 

Treason    .  115 

Variance  289 

Taxes  5 

Variance  288 

Trustees  2l5 
Witnesses         .4^3 


Robinson  v.  Tunstall 
Robaon  v.  Brown 

Roche  V.  Campbell 
Roe  V;  Trammer 

,  d.  Eburally  v. 

Lowe 
-,  d.  Read  v. 


Tithes  63 

Vendor  and  Pur- 
chaser, 300, 30€ 
Variance  270 

Uses  233 


Trustees 


214 


Godwin 


214 


— J  V.  Read 

Roebuck  v.Hammerton 
Rogers  v.  Alben 

V.  Jenkins 

V.  ShilHcorna 


Visit 


or 


North  Riding  of, 
Rejrnalds  y.  Davis 

Reynell  ▼.  Long 
Reynolds  v.  Clarke 
— —  V.  Edwards 

V.  Vincent 

Rhodes  v.  Cook 

Richards  v.  Barton 

,  qui  taniy  v .  Brown 

V.  Heather 

V.  Hill 

Richardson  v.  Atkinson 

V.  Disborow 

V.  Goss 

V.  Hall 


Trade 
Toll 

Trespass 


338 

109 
97 

150 


Ricketts  v.  Salwey 

Rickwood  V.  Footman 
Roberts  v.  Dixon 
Robson  V.  .Godfrey 

Roberts  v.  Goff 
■    ■    V.  Karr 
V.  Parson 

V.  Wyatt 

V.  Wetherall 

Robinson  v.  Appleton 

V.  Cock 

V,  Cook 

V.  Foulk 

V.  Morris 

V.  Tobin 

V.  Tourney 


Warrant  of 

Attorney  367 
Uses  235 

Trespass  125 

Way  389, 390 

Tithe's  7 1 

Vendor  and 

.  Purchaser     298 

303,308,309 

Variance  269 

260 

Watercourse  and 

Rivers  385 

Trover  197 

Witnesses  432 

Wharf  and 

Wharfinger  395 
Use  and 

Occupation  227 
Variance  262, 

265,  267 

2.34 

Witnesses  429 

Work  and  La- 
bour 437 

Usury  .  247 

Trial  178 

Warrant  of  At- 
torney 383 
Trover  195 
Trespass  120 
Tubes  79 
Tender 
Tri  i! 
Tithes 
Trade 
Variance 
Trade 


25 
172 

55 
106 
232 
106 


V.  Stevens 

Rolfe  V.  Norden 
Rumilly  v.  James 

Rookctt  V.  Gomershall 
Root  V.  Wilson j 

Rose  V.  Calland 
Ross  V.  Parker 
Rosslyns,  Lord,  in 

Pincke,  v.  Curlies 
Roswell  V.  Vaughan 
Rucker  v.  Anstey 
Rud^e  V,  Onon 
Rumsey  v.  Tuffncll 
Russell  v.  Corn 
Rutland,  Duke  of, 

T.  Hodgson 
Ryder  v.  Townsend 

Salter  v.  Turner 
Sampson  v.  Appleyard 

V.  Burton 

Samweel  v.  Darch 
Saunderson  v.  Grifiiths 
v.  Marr 

Saunders  v.  Pitman 
Sands  v.  Ledger 
Saunderj  v.  Deheu 

V.  Graham 

Scandovcr  v.  Warne 
Scarborough,  Earl  of, 

V.  Hunter 
Scarr  v.  Trincoll 
Schahonij  v.  Andrews 
Scimmel  v.  LoJisnda 
Scoles  v.  Lowlhcr 
Scott  V.  Allgood 
V.  Brest 


Wager 
Variance 

Vendor  and 

Purchaser 
Trial 
Tender 
Vendor  and 

Purchaser 
Tithes 
Use  and  Occupa- 


213 

350 
279 
269 

312 

171 

23 

303 
63 


tion 
Tithes 
Variance 
Vendor  and 

Purchaser 


Trade 
Trespass 
Variance 
Trespass 

Tender 


106, 


227 

79 
281 

502 
308 
107 
134 
287 
13S 

22 

27 

285 
174 

234 

275 

277 

Warrant  of 

Attorney  364 
Trial  166 

Variance  260,286 
Vendor  and 

Purchaser  311 
Tender  25 

Variance  284 


Variance 

Trial 

Variance 


Tithes 

Tithes 
Trade 
Witnesses 
Tithes 


V. 


V.  Jones 
V.  Lowson 


Usury 
Venue 
Trial 
Tithes 


55 

65 
106 
421 

50 

72 
253 
325 
190 

51 
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Scrimshaw  v. Grantham 
Scurrv  V.  Freeman 
Seaton  v.  Siade 

Sedgworth  r.  Overend 
Selsea  v.  Powel 
Selwin  v.  Baldy 
Senhouse  v.  Christian 
Sequier  v.  Hunt 
Sergeant  v.  Tilbury 
Scton  V.  Slade 

Shafterbury  v.  Russel 
Bhallcross  v.  Jowie 
Bhapcott  V.  Mug  ford 
Sharp  Vi  Brice 
■  V.  Hubbard 

Shaw  r,  Leo 

V.  Wrigley 

Shears  v.  Wood 
Sheeter  v.  Harlock 
Sheldon  v.  Whittaker 
Shepherd  v.  King 
Shepherd  v.  Penrose 
Shipwick  V.  Blanchard 
Shottes  V.  Friend 
Shiitlleworth  v.  Pilkin- 

(on 
Bikes  y.  Lister 

Silk  V.  Meyrick 

Silver  v.  Hesellino 
Silvester  v.  Wilson 
Simon  v.  Gavil 
Simons  v.  Wilmot 
Simpson  v.  Routh 
Sitwell  V.  Barnard 

Bkidmore  v.  Burchier 
Skinner's  case 
Skinner  v.  Stocks 
Skyrme  v.  Meyrick 
Smalt  V.  Whit  mill 
Smith  V.  Burnam 


"  V.  Clarke 

•,  d.  Dennison  v. 


Variance 
Usury 
Vendor  and 
Purchaser 
Variance 
Tithes 


233 
253 

.•506 
264 
53 
86 
387 
234 

^  282 

Vendor  and 
Purchaser  302.309 


Way 
Variance 


Taxes 
Tithes 


Trial 
Time 
Variance 


5 

67.  69 

65 

177 

37,38 

272 

262 

265 

272 

283 

Warranty  376 

Tithe  75 

Trover  196 

Witnesses  431,  432 


Smith,  d.  Dormer  v. 

Parkhurst 
Smyth  V,  Reynolds 

V.  Sambrook 

Snell  V.  Tinreil 
Sneyd  v.  Unwin 
Soby  V.  Molihs 
Sollett  and  Glass's  case 
South  V.  Tanner 
Spalding  v.  Mure 

V.  Shalraer 

Spencer  v.  Scott 

V.  Mann 

Speneley  V.  De  Willott 
Speng  V.  Hog 

Spiidt  V.  Heath 
Spityerbery  v.  Kohn 
Spong  V.  Hog 
Spralley  v.  Griffiths 

Sprowle  V.  Legge 
Spurrier  V.  Hancock 

Spybey  v.  Hide 
Squier  v.  Hurst 


Trial 

Trade 
Tithes 
Trial 
Tithes 


Taxes 

Vahance 


Variance 


268 


Vendor  and 

Purchaser  305 
Work  and  La- 
bour 435 
Variance  260.  275 
Uses  245 
Tender  24 

27 

24 

Vendor  and 

Purchaser  304 
Trespass  132 

Taxes  2 

Variance  260 

Trustees  .  211 
Witnesses  416.  419 
Vendor  and 

Purchaser  309 
— -  303 


183 

104 

66.75 

177 

70 

62 

2 

271 

268 

Vendor  and 

Purchaser  312 

Variance  269 

278 

Usury  355 

Trial  176 

Venue  325 

Variance  270 

Trial  18'4 
Vendor  and 

*    Purchaser  295 

Variance  270 
Vendor  and 

Purchaser  297 

Tender  28 
Vendor  and 

Purchaser  324 

Tithes  55 

Way  390 
Tithes      73.  76,  77 


Stamford  v.  Luke 
Staple  V.  Hayden 
Startup  V,  Doderidge 
Stationers'  Hall  v. 

Cambridge,  Univer^  University         220 

sity  of 
Staughton  V.  Hide  Tithes  69 

Stead  V.  Gamble  Trespass  149 

Stedman  v.  Gooch 


V.  Lyo 


Steel  V.  Smith 
Stpgs  V.  Heseltine 
Steinson  v.  Heath 
Stephelis  v.  Bateman 

V.  Costes 


Tithes 
Trespass 
Vendor  and 
Purchaser 
Tithes 
Variance 


King 

—  V,  Hall 
v.  Hibbard 


v.  Kemp 
V.  Miller 
v.  Mills 
v.  Prayer 

V.  


Trustees 


214 
129 


V.  Tyndal' 
V.  Wyalt 


Trespass 

Vendor  and 

Purchasei'  304 

Trespass  120 
147 

122.  128 

Usury  255 

Witnesses  412 

Uses  C:3-3 

Tithes  46 


v.  Critchtori 

V.  Elwall 

v.  Adarason 

V,  DofHy 

Steward  v.  Willock 

Stiles  v.  Rawlins 
Stodhart  v.  Johnson 
Stone  v.  Marsh 
Storey  v.  Robinson 

v.  Harvey 

Stratton  v.  Savinac 
Stroud  v.  Tilly 


Toll 
Vendor  and 

Purchaser 
Wbarf  and 

Wharfinger 
Witne:?ses 
TroVer 
Vendor  and 

Purchaser 
Turnpike 
Vendor  and 

Purchaser 
Variance 
Trial 
Trusiees 
Treason 
Tender 


Venue 


314 

70 

263 

270 

99 

306 

396 
421 
I9t 

421 

219 

302 
283 
165 
214 
121 
25 
30 
329 
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Sturdy  t.  Andrews 
Suffield  V.  Bruce 
Sully  V.  Dally 
Sutton  V.  Buck 
Sutton  v«  Fenn 
Sutton  V.  Mitchell 
Swallow  V.  Beaiimount 
^weotmon  V.  Boune 
Sweetland  v.  Squire 
Swinnerton  V.  Straflbrd 
Syers  ?.  Bridge 
Sykes  v.  Sykes 
By  Dions  y.  Andrews 


V.  Ball 
V.  Carr 


Tant  V.  Goldism 
Tardifie  v.  Scraghon 

Tashburn  v.  Havelock 
iTastet  V.  Taylor 
Tatav.  Wellings 


—  V. 


Taylor  t.  Brewer 


V.  Brookes 
V.  Eastwood 
V.  Homan 


V.  Smith 
V.  Waters 
V.  Williams 

Tearcs  v.  Elston 

Teaton  v.  Slade 

Tempamy  v.  Bumond 
Teropaat  v.  Chambers 
Tenant  v.  Jackson 

Tewkesbury  Corpora- 
tion V.  Distow 
Thermolin  v.  Cole 
Thirby  v.  He  Hot 

Thomas  v.  Evans 

V.  Recs 

Thompson  v.  Harvey 
' V.  Miles 


Witnesses  4^1 
Variance  285. 
Way  390 
Trover  195 
"Venue  328 
Trial  '  186 
Variance  279 
Tithes  55 
Tender  ^9 
Trial  171 
Witnesses  422 
Variance  217 
Work  an^d  La- 
bour 437 
Variance  2 1 7 

281 

Way  391 
Vendor  and  Pur- 
chaser 305 

Trial  161 

Trade  105 

Usury  247 
251,262,255 

Variance  274 
Work  and 

Labour  4?i5 

Variance  262 

Trespass  144 
Use  and 

Occupation  224 

Variance  262 
Vendor  and 

Purchaser  298 
Threatening  Let- 
ters t 

Trespass  1 46 

Trustees  215 
Variance  239,  262 
iTithes  76 

Vendor  and 

Purchaser  303 
Variance  267,290 

279 

Vendor  and 

Purchaser  312 


Thornton  v.  Illingworth  Variance 

V.  Kempston  

Thresh  v.  Rake  , 

Tildel  v.  Walter  Tithes 

Tilden.  v. ^— 

Tiypen  v.  Cosin 
Tolleslon,  ex  parte 
Tomlinson  v.  Jay 

Townsend  v.  Donner- 

^,  Marquis  of, 

v.  Stangroom 
Trelawney  v.  Thotnas 
Tremain  V.  Barrett 

V.  Faith 

Trevett  vl  Aggos 
Truman  v.  Walgham 
Tuberril  v.  Stamp 
Tucker  v.  Crackbin 
Tullet  v.  Linfield 
Tully  v.  Kilner 
Turner  v.  Beaurain 

V.  Goodwin 


174 
376 
373 
46 
63 
237 
421 


V. 


54 


Toll 


97 
181 


V.  Sin^mons 
V.  Soone 


Thornton  v.  Jones 


Trial 
Vendor  and 

Purchaser     324 
Tender  26 

Tithes  64 

Trade  108 

Vendor  and  Pur- 
chaser 302,  303 
Trial  182 

Vendor  and 

Purchaser     306 
Variance  275 


V.  Pearse 

—  V.  Peate 
Twining  v.  Morrice 

Twistleton  v.  Griffith 
Tyen  v.  Walton 
Tyrrel  v.  Bash 
Tyson  v.  Gurney 

Umphelty  v.  M'Lean 
Underbill  v.  Horwood 

Underwood  V.  Gibbon 
Upsdell  V.  Stewart 

Uspatrick  v.  Noble 

Vnndyck  v.  Whitmore 
Vansandaa  v.  Burt 
Vaughan  v.  Martin 
V  erney,  Lord,  v.  Car- 
ding 
Vernon  v.  Hankey 
V.  Keys 


Wade's  case 
Wakefield  v.  Gill 
Walker  v.  Prewick 

V.  Constable 

V.  Rumball 

Wall  v.  Slubbs 


Uses 

Witnesses 

Use  and  Occupa- 
tion 230 

Witnesses  412 

Vendor  and 

Purchaser  398 

Witnesses  413 

421 

421 

Tender  29 

Toll  95 

Trial  185 

Variance  272 

Time  38 

Tithes  73 
Vendor  and  Pur- 
chaser   303.307 

Tender  28 

Trustees  211 

Witnesses  423 

Trial  182 
Vendor  and 

Purchaser  298 

293 

Tithes  70 

Trespass  123 

Trade  109 

Taxes  4 

Vendor  and 

Purchaser     295 

Tithes  63 

Work  and  La- 
bour 438 

Trade         105,  106 

Trade        105,  107 

Variance  .  281 

Witnesses  429 
Vendor  and 

Purchaser  311 

Trial  171 
Vendor  and 

Purchaser  303 

Tender  25 

Witnesses  415 

Vendor  and  Pur- 
chaser 305 

• 306,  307 

Trespass  126 

Vendor  and 
Purchaser     298 
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Wallis  V.  Pairt 
Walpole  V.  Cholnlott- 

deley 
Walsh  V.  Pemberton 
Walter  v.  Rumball 
WIters  V.  Mace 
WalUoo  V.  Shellej 
Wane  v.  Hoskins. 
Ward  V.  Britton 
'  V.  Macauly 

V.  Mason 

V.  Shepherd 
V.  Smith 
V.  Wilkinson 


Tithes 

Will 


67 
399 


Variance  286 

Trespass  12-2 

Variance  262,  208 
Witnesses  4 1 1 
Variance  280,  284 
Tithes  93 

Trespass  128 

Use  and  Occupa- 


Warden  of  St.  PaulVv. 
the  Dean 

V.  Williamson 

Ware  v.  Boy  all 

Warring  v.  Mackreth 

Warren  t.  Arthur 

V.  Prideaux 

Warrington  v.  Moseley 
Warwick  v.  Collins 
Waterhouse  v.  Keen 

•^Wateniian  v.  Soper 

Walherell  v.  Howells 
•Waikins  v.  Kobb 

. V.  Towers 

Watson  Pilling 
Watts  V.  Kaney 

Waugh  V.  Carver 

Waugh  V.  Russel 
Weaver  v.  Ruch 
Webb  V.  Warner 
Webb  V.  Giffard 
Weekes  v.  Trusse! 
Wells  V.  Gurling 

.p V.  Girling 

, V.  Williams 

Welsh  or.  Fisher 
West  V.  Andrews 
West  V.  Pasmore 
Wetson  V.  Stephenson 
Whaley  v.  Pagot 
Wharton  v.  Lisle 
White  V.  Nult 


tion 
Tithes 
Variance 
Vendor  and 

Purchaser 

Tithes 

Witnesses 
Venue 
Vendor  and 
Purchaser 
Trespass 
Toll 


Tithes 
Turnpike 
Tenant  in  Com- 


28 
79 
277 

322 

49 

413 
328 

308 

125 

95 

97 

51 

217 


Whitwell  V.  Bennett 
Wickes  V.  Gordon 
Witby  V.  Cottle 

Wilby  V.  Women 
Wilbraham  v.  Snow 
Wild  V.  Fort 

Wilde  V.  Forte 
Wilder  v.  Handy 
Wildgoose  v.  Burgess 
Wildman  v.  Glossup 
Wilken  v.  Low 
Wilkinson  v.  Frasier 

V.  Payne 

Williams  v.  Baron 

V.  Burgea 

'  V.  Groyn 

V.  Hayes 

V.  Ladner 

V.  Munhill 

V.  Powell 

V.  Sanders 


Variance  271 

263. 277 

Vendor  and 

Purchaser     298 
Tender  25 

Trespass  123 

Vendor  and  Pur- 
chaser   303.307 

303 

Trespass  134 

133 

Variance  260,276 
Witnesses  429 

Work  and  La- 
bour 


Trial 

Tithes 

Variance 

Trespass 

Variance 

Tithes 

Trade 

Tithes 

Trespass 

Turnpike 


V.  Sanger 

Williamson  v.  Alleyen  Warranty 

V.  Curtis         Vendor  and 

purchaser 


437 
171 

55 
261 
123 
279 
65.  89 
104 

86 
123 
218 
376 

312 


mon 
Waste 
Tender 
Trial 
Variance 
Vendor  and 

Purchaser 
Work  and  La- 

boulr 
Variance 
Trespass 
Tithes 


V.  Lord  Lons-i 


dale 


Tithes 


51 


8  — 
380 

25  Willingham  V.Matthews  Witnesses  431 

172  Wilikins  v.  Wingatte     Use  and  Occupa- 
268 


Usury 

Variance 

Trade 

Variance  276.  280 

—  273 


313* 

437 

272 

140 

69 

78 

84 
249 
271 
105 


V. 


Wilson 


Whitehead  v.  Barber 
V.  Clifford 

Whitlock  V.Humphreys 
Whitten  t.  Fuller 


Trover 

Trial 

Variance 

Tithes 

Vendor  and 
Purehaser 

Variance 

Trial 

Use  and  Oc- 
cupation 

Trial 

Trover 


199 

178 

273 

45.46 

297 
262 
158 

2C8 
162 
201 


Willis  v.  Barrett 

V.  Harvey 

V.  Packham 

Wills  V. ''Harris 

V,  Palmer 

Willoughby  V.  Wil- 

loughhy 
Wilmotv.  Smith 
Wilson  V,  Clark 

Wilson  V.  Clark 

V.  Gilbert 

V.  Marryat 

V.  Mawson 

V.  Stafford 

V.  Van  Mildert 

V.  Wilkinson 

Winch  V.  Fenn 
Windsor,  Dean  and 

Chapter  ofv.  Gower 
Win  ford  v.  Wollastoa 
Wing  V.  Earl 

Winged  v.  Lefebury 
Winter  v.  Anson,  Lord 
White  V.  White 


tion  223 

Variance  279 

Tithes  66 

Witnesses  420 

Tithes  55 

Uses  237 

Vendor  and 

Purchaser     309 
Tender  25 

Use  and  Occu- 
pation 224 
Variance  261.263 

262 

Trade  103 
Variance  283 
~                  268 

263.  282 

Tithes  71 

Usury  249 

Tithes  81 

Way  391 

Vendor  and 

Purchaser      321 
305.311 

296 

272 
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xzv 


Wiseman  t.  Roper         Vendor  and 

Purchaser 
Witham  v.  Lewis  Verdict 

Witherington  v.  Horris  Tithes 


Wilson  V.  Rastall 
Wright's  case 
Wright  V.  EldertoQ 
Wright  V.  Hunt 


V.  Powlo 

▼.  Read    , 

V.  Wardle 

V.  Wright 

Wood  V.  Bernal 


Y.  Day 


Trial 
Taxes 
Tithes 
Watercourse 

and  Rivers 
Tithes 
Tender 
Vendor  and 

Purchaser 
Tithes 
Vendor  ai)4 

Purchaser 
Variance 


Woodard  v.Haramersly  Time 
Woodcroft  V.  Thompson  Trespass 
Woodford  v.  Ashley       Variance 


Wootton,  in  re 
297  Worcester  Canal  v. 
337       Trent  Navigation 
67  Wordsworth  v.  Bates 
173  Wort  ley  v.  Montague 

2  Wy  vil  v.  Shepherd 
71  Wyburdv.  Tuck 


Taxes 

3 

Trial 

165 

Tithes 

Trover 

Variance 

70 
202 
27a 

Tithes      80, 84,  67 


Wages 


385  Ximenes  v,  Jaques 

6S 

25  Yarborough  v.  Bank  of  m 

England 
322  Young  v. 


47 

300 

280 

38 

120 

285 


v.  Bairner 

v.  Clerk 
V.  Qatiers 

V,  Wright 


Way 

Vendor  and 
Purchaser 


Work  and 
Labour 
Variance  2^1. 


348 

200 
489 

323 

298 

437 

270 
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PRACTICAL  ABRIDGMENT 


OF   THE 


Ri;PORTS   OF   CASES 

ARGUED  AND  DETERMINED 


IN  THB 


COURTS  OF  KING'S  BENCH,  COMMON  PLBAS,    AND  EXCmsarERi 

FROM   THE   RESTORATION   V9    1660,   JQ 
MICHAELMAS  TERM,  4  GeO.  IT. 


Cr9Ctt{ttS>     See  ante,  tit.  Mortgage^ 
KultB'     See  arUef  tit.  Jury^ 
C^flfttUCt.     See  antey  tit.  Leather. 

^ 

SdT^atfOU  OC  Costs.     See   anle,  tit.  Jittomey,  and  a  Practical  Trea* 
tise  on  Attornies,  by  J.  Hooper  Dawtson,  Esq,  of  the  Inner  Temple. 

I.    RELATIVE  TO  THE  DIFFERENT  KINDS  OF. 

(A)  Assessed,  p.  2. 

(B)  On  land,  p.  2, 

(C)  On  property,  p.  2. 

OFFICERS  CONNECTED  WITH. 


JI. 


III. 
IV. 

V. 


(A)  Of  commissioners,  p.  3. 

(B)  Of  collectors,  p.  3. 

(C)  Of  actions  apaixst,  p.  5. 

COVENANTS  TO  PAY  TAXES,  p.  6. 

LEVYING  ARREARS,  p.  6. 

THE  JURISDICTION  ON  QUESTIONS  AS 


TO,  p.  5. 


I,    RELATIVE  TO  THE  DIFFERENT  KINDg  OF.  [31 

(A)  Assessed. 
J.     Sollett  and  Glass's  case.  H.  T.    1820.    Ex.  8  Price,  123.  n.  S.  P.  Lodging 

Wright's  case.  1 807.  Ex  8  Price,  125.  n,  houtc«  m 

>    In  this  case  it  appeared  that  the  houses  in  question  were  let  as  lodgings  in  ^^^®"°S 
places  of  public  resort,  and  which  were  so  occupied  by  various  families  hav-  durinff-iha 
ing  thera  for  the  season,  and  during  the  remainder  of  the  year  were  left  whol^* seaf>oo,  an^ 
ly  unoccupied.     The  Court  held  they,  were  chargeable  to  the  assessed  taxes  wholly  un 
for  the  whole  year.  occuoied 

*  By  taxes  m  meant,  in  general,  parliamentary;  Salk.  615;  antCt  tit.  Covenant.      The  ^f  ^),q  .q^p 
King  haa  an  inheritance  in  taxes  mo  grnnted;  Brewster  v.  Kiichin,  1  l^d.  Raym.  820.  ^^^  cbarcvA 

t  And  where  defendnnt  URe(i  part  of  a  smaller  hoDse,  adjoining  to  his  own  dwelling- 5I9.J 
honse,  and  having  iin  internal  commanication  as  an  office  for  condacting  his  basiness  as  aa 
atiorney:  held,  that  was*  not  wiihin  the  exemption  of  57  Geo.  3.  c.  25,  from  the  window 
tax;  Rex  v.  D  yden,  8  Price,  103.  So  the  lower  room  of  a  dweliing-hoofle,  nsed  as  aa 
aecoaniant  room,  hiving*no  internal  c^mmnnicalion;  8  Price,  192;  so,  the  window  of  a 
shop,  having  no  internal  cnm|nanication;  ibid.  106;  and  the  upper  part  of  a  dwelling-  ^ 
houio,  let  for  the  purpose  oT  a  warehouse,  and  having  no  commanication  with  the  part  of 
Ihe'dwelling-hoastjoccnpied,  bat  having  a  distinct  eiternal  door,  is  not  within  the  exempt 
tion;   iViid.  105.     Where  the  party  at«et8ed  had  not  given  th«  aotiQ*  to  tbt  aMMMit.  IM9L 

VOL.  XV.  J 


>••      ••    ••       i,'     ••        • 


*•'  *  'Tj^XES.'--^bfficer8  connected  ufUh. 


2.  Sktnner's  case.  1787.  Ex.  8  Price,  124.  n. 
An  where  A.  let  houFCs  fuinithfd  «s  loc'/iing  houses  for  pari  of  the  year,  not  at  any 
ihcy  arc  on  jjn^e  occupied  for  irtire  iluin  y<x  nicnths  successively;  he  paid  three  quarter's 
ly  \M  n>r  ^^  ^  year's  aspr«sf d  taxes.  1  lie  question  ^.ns,  whether  he  was  liable  to  be 
imc  raoniha.  ^^^^  ^,j  r^^  j,^^  j^^^^j.  q^ailcr.  The  Court  held  that  he  was,  though  the  housca 
Tl»e  exRinp  .      .  "=  .  i  •    * 

linn  in  ilm    "0^1  DOt  been  opened.  ,       .  ' 

7  Geo.  «  3.     Pe.nhabd  v.  Heiwakd.  II.  T.  1799.  K.  B.  8  T.  R.  458. 

of  ceriaiu  The  7  Geo.  J3.  exempts  the  owners  of  cei tain  lands,  embanked  from  the 
lands  em  j-jy^f  Thames  from  all  taxes  and  assessments  whatever.  The  Court  held, 
th"*Kvcr"  •^^^  **  ^*^  "**^  exempt  the  occupiers  of  houses  built  on  such  lands  from 
Thamir  '^«  payment  of  the  house  and  window  duties  imposed  by  the  38  Geo.  3,  c. 
does  not  ex  40. 

ten<)  lo  the  (B)  On  LAND.     See  anie,  fit.  Land  Tax,  vol.  xii. 

house  and                            )q\  Qj^  propertt.     See  ante,  tit.  Property  Tax. 
window  ^    ' "^ 

*";  3  1        n.    RELATIVE  TO  THE  OFFICERS  CONNECTED  WITH. 

X  rtiandtt  (A)  Of  commissiovers. 

omslies  lo^  1n  RE  WooTToN.  T.  T.  1818.  Ex.  6  Price,  105. 

compel      *      The  actinprommissioners  of  tax  refused  (unless  indemnitied)  to  proceed  to 

commid       make  a  re-assessment  on  a  parish  to  which  the  deficiency  applied.      An  in«t- 

re*o«e«i.?*  ptr  having  been  set  on  a  pari>h,  the  Court  ordered  them  so  lo  do  by  a  rule  to 

Tile  mser    show  cause  in  the  nature  of  a  mandamtLs,  and  also  ruled  that  a  service  on  their 

tion  of  the  clerk  should  be  deemed  sufficient. 

collecior'g  (B)  Of  coi.LECTorq. 

Buc™!*inthe  ^-     ^^^'^'  Radley.  T.  T.  1801.  Ex.  Forrest.  150. 

warrant  of      The  questjon  was,  whether  the  insertion  of  the  name  of  a  pcrsoD  as  collec- 
tho  Gommiit  tor  of  the  assessed  taxes  in  the  warrant  of  the  commissioners  was  a  sufficient 
sionors  is    appointment  to  that  office.     The  Court  held  that  it  was  not. 
■ot^t  eufll  a      Ex  PARTE  I-Ienllan.  T.  T.  1819.  Ex.  7  Price,  594. 

na*u!n?"'^^  Two  collectcra  of  taxes  were  appointed  under  the  43  Geo.  3.  c.  99.  for  a 
IT  there b«  single  parish  by  the  commissioners;  one  for  one  division  of  the  parish,  called 
in  a  paritth  the«upper  parish;  and  another  for  the  division  called  the  lower  parish;  and 
two  di»  i^^y  accordingly  collected  the  taxes  separately  for  iheir  several  divisions; 
two'  ^v^  ^"®  ^^  ^^®  ***  gatherers  having  made  default;  the  Court  held  that  the  whole 
tori,t  and  P&i'ish  were  hable,  and*  not  the  particular  district  alone  to  which  he  be- 
one  culleo   ]oi)ged. 

tor  miiiap  f^d  by  the  43  Geo.  3,  c.  161:  hold  that  the  commissionera  had  no  aathority  in  their  discre- 
ply, ti)e  lion  to  discharge  the  assessment,  the  surTeyor  h»ving  only  the  means  of  5lomAuding  a  caa« 
fibolepa  for  tho  opinion  of  the  judges,  oj  oo  a  determination  of  an  appeal.  Semble,  booses  left 
risli  is  re  unoccupied  doring  part  of  the  year  are  liable  to  the  doiies  for  the  whole  year,  wb^re  the 
iponsiblivt  fDrnitore  is  not  taken  away:  inre  Cloyion,  8  Price,  117. 

*  The  commissioners  executing  the  several  acts  relatini;  to  the  assessed  taxes  for  districts 
•re  not  entitled  \inder  the  43  Geo.  3,  c.  161,  (empowering  them  to  discharge  assassmenta 
at  their  diiicreiion)  to  exonerate  persons  charged  for  taxes  under  the  lOih  section,  on  the 
ground  of  their  not  having  been  occupied  during  the  whole  year,  unless  noi-ico  in  writing 
has  been  given  to  the  as^festaor  of  such  houses  not  having  been  occupied;  in  re  Cloyton,  8 
Price.  117.  And  if  the  eommi.<'sioneis  should  insert  any  such  allowance  in  their  schedole 
of  discbnrxe  (as  in  thit  case  the  opinion  of  the  judges  cannot  be  taken,  because  that  can 
only  he  done  in  a  case  nf  appefd),  the  Court  will  ordrr  them  to  amend  the  schedole  by 
striking  it  out;  ibid.  Su  the  coiiunist^ioners  are  ordered  to  state  and  sign  a  case  for  the  ap- 
pellants, for  the  opinion  of  a  judge,  \vh<!re  a  qnesiion  arose  respecting  certain  cases  of  doty 
made  by  a  surveyor  oo  the  appeiiunis;  in  re  Ynrmooth,  9  Price,  149. 

1  The  23  Geo.  8,  c.  90,  for  paving  nud  lighiing  the  parisih  of  St.  Martin's,  which  pro- 
hibits, tinder  a  penalty,  any  person  doring  the  time  he  shall  be  collector  of  a  tax,  or  hold 
any  office  of  pro6t.  or  be  interested  in  any  contract  or  work  to  be  done  in  the  execution  of 
that  act,  from  acHng  as  committee-man  under  the  act,  doen  not  extend  to  a  collector  of  a«- 
■e-sed  taxes;  Lee  v.  Borrell,  I  M.  and  S.  A^2.  Tbo  exemption  from  parish  olficea  by  a  oer* 
tificnte  under  10  &  11  W.  3,,  extend*  to  a  collectorahip  of  rates  established  by  22  Geo.  8< 
the  termer  doty  of'a  surveyor  of  highways  being  only  tranipferred  by  the  act  to  the  person 
holding  that  appointment;  Rex  v.  Davies,  1  Ld.  Kenyon,829. 

t  But  in  a  previous  case,  where  a  consiablc-wick  consisted  of  several  hamlets,  and  twe 
colleciora  of  the  duties  of  heoses,  &c.  wore  appointed  to  each  hamlet,  and  the  collector  or 
eoUecion  ef  aoy  one  hamlet  having  failed  to  pay  over  the  money  collected:  held  that  the 


TAXES.— Levying  Arrears.  ^ 

3.     Pep»r  v.  Coopbr  E.  T.  1810.  K.  n.  4  B.  &  A.  431.  |  4  J 

A  bond,  ttfier  reciting  the  appointment  of  ll.  W.  to  be  coHector,'Mnd*er  tho  The  coIIot 
43  Geo.  3.  c.  99.  was  conditioned  for  the  due  collection,  by  H.  W.  of  ihe  ?o'J»  .j^"*** 
rates,  &c.     It  appeared  that  there  was  only  one  surely.     The  Court  never- "^^"1/^^^ 
theless  held  it  valid.  Iv  one  *w 

^    4.     Rex  v.  De^lne.  E.  T.  1798.  Ex.  2  Anst,  569,  i>. 

In  this  eAse  it  was  held  that,  where  a  collector  of  revenue  gave  a  bond  to  And  such 
the  crown,  the  penalty  id  a  security  against  all  the  e.xpenscs  of  process  and  "<*"'|^o'»^ 
execution  against  him.  plinse  of"* 

6.     Rex  v.  Joves.  H.  T.  1820.  Ex.  8  Price,  108.  proce««. 

The  local  commissioners  of  taxes,  upon  a  representation  by  the  collector  of  <-^'c.a|aiaKt 
a  deficit  of  a  specific  sum  in  his  accounts  (which  turned  out  tu  be  false)  i.ss|ied  'j^"\* 
their  warrant  under  the  43  Geo.  3.  c.  99.  for  seizing  his  real  and  personal  poUecior'i 
estates  in  his  Majesty's  hands;  and  subsequently  extents  issued  for  the  same  bankruptcy 
sum,  under  which,  by  an  arrani^ement  between  the  crown   solicitor  and  the  the  crown 
assignees  of  the. collector  (a  bankrupt,)  the  estates  were  sold  and  the  amount  m/iy  selzt 
suspended  (but  not  revoked)  enlarging  the  rule  with  a  view  in  a  more  advan-'*!'"'"  1*'**? 
tagiaous  sale.     Upon  the  application  of  the  assignees,  after  the  lapse  of  some  ^^^^  under' 
lime,  and  an  overruling  application  to  the  Treasury  that  the  property  m'ghtthe  49Gec. 
not  be  Qharged  with  the  amount  stated  in  the  warrant,  the  Court  held,  that  the  3  and  «Uo 
crowi^  might  resort  to  both  securities;  thai  the  inquisition  findint;  the  property  und«f  «« 
subject  to  the  warrant  had  the  same  effect  as  if  found  to  bo  subject  to  a  luorl- ^*^^"^* 
gage  and  saving  the  claim. 

9.     Umphelby  v.  M'Lrax.  M.  T.  1817.  K.  B.  1  B.  &  A.  4^, 

Asumpsit  for  money  had  and  received,  brought  to  recover  the  amount  of  an  9*'"«c*«'f« 
excessive  charge  made  by  the  defendants  as  collectors  on  a  distress  for  arrears  p^,^  „„  ^^ 
of  taxes.     Held  that  the  defendants  were  not  entitled  to  a  month's  notice  be-ccsiiive 
fore  action  brought  under  the  stat.  43  Geo.  3.  c.  99.  s.  70.  which  pr  ivides  that  eliarga  are 
no  writ  or  process  shall  he   sued  out  for  any  thing  done  in  pursuance  of  that  "^i  «niiiled 
•ct,  liM  after  one  month's  notice.  lnli;*4 

(G)  Of  actions  against.     See  ante,  ttt.  Revenue.  I  5^ 

III.    RELATIVE  TO  COVE  IV  ANTS  TOPAF  TAXES.     See  ante, 

tit.  Covenant. 


IV.    RELATIVE  TO  LEVYING  ARREARS 
1.     Patchet  v,  Bancroft.  T.  T.  1797.  K.  B.  7  T.  R.  367.  Separat. 

In  this  case  a  question  arose  whether  one  warrant  of  distress  for  the  amount  and  diatinec 
of  several  duties  imposed  by  different* acts  of  parliament,  each  giving  a  power  "^■'^&''" '"<>y 

of  distress,  was  legal.     The  Court  were  of  opinion  that  it  whs.  be  included 

'  ^  "^  ,  in  tlie  sanitt 

partieolar  hamlet  where  the  collector  or  colteetorA  have  T'liled  wan  liatile  to  a  reaff<iesffment  warrant.  % 
ander  the  20  Geo.  3  and  not  tb^  whole  consiitiiblewick;  Burr  v.  Digby^  1  N.  R.  281.  Rat 
a  joint  collector  isi  liable  for  any  deficiency  of  hie  coadjutor  in  the  collection  for  tho  year; 
in  re  Moorly,  5  Price,  5.  So,  in  another  case,h  wa«  held  that,  if  a  collector  of  aa»e«aed 
taxea  doeii  not  pay  over  all  saiiis  collected  by  him^  the  pniifih  ia  An!«werabte  to  the  crowa 
r>r  the  definiency;  Rex  v.  St.  George's,  Hanover  Square,  3  Anst.  "920. 

*  The  office  of  collector  ia  an  annual  office,  and  the  bond  ia  aatiified  by  a  due  perform-^ 
■nee  of  the  doty  fur  one  year;  for,  being  taken  under  the  act,  tbo  li^tbility  can  only  b# 
co-extenaivo  with  the  doty  iinponed  by  the  act;  Pepper  v.  Cooper,  2  B.  &  A.  481.  Sa« 
the  bond  ma)  be  pat  in  suit  againat  the  aurety,  ahhnagh  it  may  happen  that  another  per- 
■00  may  have  been  jointly  appointed  collector,  wilhoat  firat  sealing  the  bon'?i,  &c.  against 
the  peraon;  ibid. 

t  Bnt  a  collector  of  taxes  exacting  doty,  in  respect  of  which  thero  has  been  no  charge 
at  all  in  ihe  aaseeament  upon  the  person  from  whom  the  payment  was  exacted,  is  not  lia- 
ble to  the  poinaltiea  under  the  43  Geo.  8,  c.  99;  Lister,  qui  tarn,  v.  Pric«tley,  Wcijthtw. 
405.  A  colle<^ior  of  taxes  in  custody  under  an  extent  is  not  entitled  to  be  di!«charged,  al- 
though his  deficiency  has  been  made  rood  to  the  crown  by  a  ro-asHO<«smoni  upon  the  pa- 
rish; Rox  V.  Bennett,  Wei^htw.  1.  The  insertion  of  n  name  of  a  porson  n<  cnllecior  for 
th^  assessed  taxes,  in  the  warranls  of  the  comm'Hsioners,  is  not  a  sutiirinni  iippointmtnt  to 
that  office;  Rox  v.  Radiey»  P'oreat.  150.  In  qui  tarn  nclion  nsainAt  a  coliecior  of  taxes, 
it  is  not  necea^ary  to  give  in  evidence  his  warrant;  proof  that  he  baa  acted  as  collector  ia 
iaffieientj  Lister,  qui  tam^  v.  FriestJoy,  We*gbtw.  67. 

X  A  proliroimiry  aiteaMnont  is  nooeasary  to  UVy  for  yoan  paned,  wbort  the  power  if  to 


4  TENANT  IN  COMMON.— De/Imtion  of. 

S.     Shipterbury  y.  Russell.  E.  T.  1823.  K.  B.  1  B.  &  C.  666. 
tn  levying       Gooda  were  devised  to  trustees  to  be  held  and  enjoyed  by  the  persons  who 
•■''«*'*»  ^*'*for  the  time  being  would  be  entitled  to  enjoy  the  mansion-house  of  the  testa^ 
S*  Darson  *®''»  ^'^^^  after  his  decease,  his  son  being  in  possession  thereof,  the  goods  were 
bhmed       seized  as  a  distress  under  warrant  from  the  commissioners  for  arrears  of  the  a^ 
can  only  be  sesSed  taxes  dUe  from  the  son.     Held  that,  not  being  th()  goods  of  the  person 
diBUaiotd.  charged,  he  having  the  use  of  them  only  in  a  particular  pi'escribed  way,  there 
was  no  authority  under  the  48  Geo.   3.  c.  99.  8.  33.  to  distrain  those  goods; 
and  also  if  the  party  had  been  a  trader,  the  ^oods  under  the  circumstances  of 
the  case  would  not,  under  the  21  J.  1.  c.  19.    have  passed  to  his  assignees 
with  the  consent  of  the  true  owner,  the  son  having  the  use  and  possf^ssion,  not 
by  the  consent  of  the  trustees,  but  under  the  will. 

Jm  t""ap*  V-    RELATIVE  TO  THE  JURISDICTION  ON  QUESTIONS.  AS 

peal  is  con  TO. 

fined  to  the  Rex  V,  Walker.  M.  T.  1795.  K.  B,  6  T.  R.  436. 

time  pre  Th^  Court  held  that  an  appeal  against  a  surcharge  for  the  duties  on  sev- 

Sie  commit  ^®°*®»  &c.  must  bfe  preferred  on  the  day  appointed  by  the  commissioners  under 

tionern  un   ^^  Geo.  3.  c.  43.  and  catinot  be  made  after  the  e5cpiration  of  the  year  within 

der85Geo.  and  for  which  the  tax  is  to  be  coIIec:ed. 


[  ^  1         Sttnplt.     See  aiMe^  tit.  Sanctuary, 

S(  n^ntS'     See  ante,  tit.  Lundim-d  and  Tenants 

fffnnnt  In  itf^itt     See  ante,  m.   Copyhold. 

^tnUUt  fn  ®OmmOtt.     See  ante,  tits.  Devise,  D'utresSy  EjcctmerU;  Ae- 
pkvin;  po«/,  tits.  Trespass,  Trover,  Waste. 

L    RELATIVE  TO  THE  DEFINITION  OF,  p  6. 
XL MODE  OF  CREATING,  AND  GENE- 
RAL INCIDENTS  TO,  p.  6. 

IIL RIGHTS  AND   LIABILITIES  IN  RE- 

LATION  TO  EACH  OTHER,  p.  7. 

IV. PROCESS  BY.     See  post,  tit.  Tenant,  Joint. 

V. RIGHTS   AND    LIABILITIES  OF    IN 

RELATION  TO  THIRD    PERSONS,    AND   ACTIONS  BY 
AND  AGAINST,  p.  9. 

VI, ESTATES    IN    COMMON,    BEING    SUB- 

JECT  TO  DOWER,  OR  COURTESY.  See  ante,  tits.  Courtesy, 
DOWER. 

VII. —  PARTITION  OF  ESTATES  IN  COMMON. 

See  ante,  tit.  Partition. 

I.    RELATIVE  TO  THE  DEFINITION  OFj 

tiAess  yearly^  Netvton  v.  Voang,  1  N.  R.  187.  It  was  doabted  whether  a  raassensment 
iBOnld  be  made  for  the  daties  on  carriages,  serTanta,  and  horscii;  Rex  ▼.  VVimbleton,  2 
AnsU  855. 

*  The  dodrt  of  tlxcheqner  will  not,  npon  motion,  enter  upon  any  qaesilon  of  rateability 
to  the  assessed  taxes;  Rex  v.  Navy,  Commissioners  of,  3  Anst.  850. 

t  A  tenancy  in  cominoc  is  where  two  or  mure  persons  hold  lands  or  tenements  in  foe 
simple,  fee  ^tail,  or  for  term  of  life  or  years,  by  soVornI  tiile»  not  by  a  joint  title,  and 
occopy  the  same  lands  or  tenements  in 'common;  from  wliich  circamsiance  they  are 
ealled  tenants  in  common,  and  their  estate  a  tenancy  in  coinmnn.  'The  only  aniiy  re-^ 
(jQired  between  tenants  in  common  is  that  of  possession.*  for  one  tenant  in  common  may 
hold  his  part  in  fee  simple,  the  othec  in  tail,  or  for  life,  so  that  there  is  no  nniiy  of 
interest..  One  may  hold  by  descent,  the  other  by  parcliase;  or  the  one  by  parchase 
from  one  person,  and  the  other  by  parchase  from  another,  so  thiit  there  is  no  nniiv  ot 
tide.  One's  estate  may  have  been  vested  fifty  yean,  the  other  but  yesterday,  so  that  tlieHi 
Is  no  Unity  of  iine« 


TENANT  IN  COM^OT^.— As  regard$ihemselvei. 

II.    RELATIVE  TO  THE  MODE  OP  CREATING,  AND  GENE- 

RAL  INCIDENTS  TO  * 


III.    OF  THE  RIGHTS  AND  LIABILITIES  IN  RELATION  TO     [  7  ] 

EACH  OTHERt 

1.     MORTTN  V.  KNOWLLT3.  H.  T.  1799.  K.  B.  8  T.  R.  145. 

In  an  action  in  the  nature  of  waste,  it  appeared  th«l  the  plaintiff  and  dc-p"*  '•■•■"^ 
fendant  were  tenants  in  common  of  lands,  on  which  were  several  trees  grow-  J."^^^"**" 
ing;  that  the  defendant  occupied  the  whole,  having  a  demise  of  the   plaintiflT^^j^f^j^ 
x>f  his  moiety;  and  that  he  had  felled  many  trees,  all  'if  which  were  of  d  pro- an  action 
per  age  to  be  cut  down.    For  the  defendant,  it  was  objected  that,  under  these  against  his 
circumstances,  this  action  for  misfeasance  could  not  be  supported,  for  that  ihe*^**"'*"*9'»" 
case  must  be  considereS  in  the  same  light  as  if  the  plaintiff  had  not  leased  hisj^f^Ji^*^ 
moiety  to  the  defendant,  the  trees,  as  part  of  the  inheritance,  not  passing  by  whr)l«  prop 
that  lease;  and,  if  so,  that  one  tenant  in  common  could  not  bring  such  an  ac-eriy,  under: 
tion  against  another,  unless  for  some  injury  done  to  the  inheritance;  which  «d«miie  of 
was  not  pretended  here,  as  all  the  trees  were  proper  for  being  cut;  that  if  the  h«««o™P?n 
defendant  could  not  cut  trees  in  this  state,  one  obstinate  tenant  in  common  ,^  f^^  ^^ 
might  prevent  the  others  from  taking  the  produce  of  the  land .     For  the  plain-  ting  trees 
tin  it  was  contended  that  the  defendant  ceased  to  be  tenant  in  common  during  of  a  proper 
the  lease,  and  became  liable  to  the  plaintiff  like  any  other  lessee;  that,  even  ■«•  '"^ 
if  no  lease  had  been  granted  by  the  plaintiff  to  the  defendant,  the  former  <^'®'^^^'' 
might  maintain  his  action  on  the  authority  of  Moor,  71,  PI.  194,  and  Wa- 
terman V.  Soper,  1  Ld,  Raym.  737. 

The  Court  ordered  a  verdict  to  bo  entered  for  the  defendant,  observing  that 
the  plaintiff  in  another  form  of  action  would  be  entitled  to  recover  a  modus  of 
the  value  of  the  trees  that  were  cut. 

*  'Tenancy  in  common  may  be  created  either  by  the  destruction  of  eetates  in  joint  ten<« 
tnej  and  coparcennrj,  or  by  iipeci.il  timitalion  in  a  deed.  By  ihe  distraction  of  the  two 
other  other  estates  is  meant  sach  dostrooiian  as  does  not  "ever  th«  tinity  of  possession,  bat 
only  the  onity  of  tille  or  inteseiit;  as,  if  one  of  I  wo  joint  tenants  in  feo  aliens  his  e^itate  for  . 
the  life  of  the  alienee,  the  elienee  and  the  other  joint  tenant  are  tenants  in  common,  for 
they  have  now  several  titles;  )he  joint  tenant  by  the  original  grant,  the  alienee  by  the 
new  alienation,  and  ihey  hav»  also  several  interests;  ihe  former  joint  tenant  in  fee  sim- 
ple, the  alienee  for  his  own  life  only.  If  one  of  two  parceners  nliene,  the  alienee  and 
tlie  remaining  parceners  are  tenants  in  common,  becaoae  they  hold  by  differpnt  titles,  the 
parceners  by  descent,  the  alienee  by  purchase;  in  shorty  whenever  an  estate  in  joint  ten- 
ancy or  coparceny  is  dissolved,  so  that  there  be  no  partition  made,  hot  if  the  anily-or  ^ 
possession  coniinaes,  it  is  turned  into  a  tenancy  in  common.  A  tenancy  in  common  may 
«Imo  be  created  by  express  limitation  in  a  deed;  bnt  here,  care  must  be  taken  not  lo  insert 
words  which  imply  a  joint  estate;  and  then,  if  the  lands  be  given  to  two  or  more,  and  it 
be  not  joint  tenancy,  it  most  be  a  tenancy  in  common;  and  the  nicely  in  wording  of  grants 
makes  it  the  most  a<>ual  as  well  as  the  safest  way,  whon  s  tenancy  in  common  is  meant 
to  be  created,  to  add  express  words  of  ezclosion  as  well  as  description,  and  limit  the  es- 
tate to  A.  and  B.,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants.  As  to  the 
incidents  attending  a  tenancy  in  common:  tenants  in  common  (like  joint  tenants)  are  com- 
pellable by  the  statutes  of  Henry  VIII.  «ind  William  III-  before  mentiobed,  to  make  par- 
tition ef  their  lands,  which  they  were  not  at  common  law.  They  properly  take  by  dia* 
tinet  moieties,  and  have  no  entirety  of  interest,  and  therefore  there  is  no  snrvitrorship  be- 
tween tenants  in  common.  The  other  inridents  are  such  as  merely  arise  from  the  unity  of 
possession,  and  are  therefore  the  same  as  appertain  lo  joint  tenants,  merely  upon  that  ac- 
count, such  as  being  liable  to  reciprocal  actions  of  waste  and  of  account  by  the  slat,  of 
Westm.  2,  e.  22.  and  4  Ann.  c.  16. 

t  One  tenant  in  common  mny  have  »writ  of  waste  against  another  who  has  committed 
waste  in  the  lands  held  in  common,  St.  Westm.  2.e.  22;  and  the  same  ofjoint  tenants;  2 
Inst.  403;  Co.  Lit.  200.  b.  So,  one  joint  tenant,  or  tenant  in  common,  or  his  executor,  . 
Ifcc,  may  have  an  action  of  account  against  the  other  as  bailitfs,  for  receiving  more  thaa 
their  portion  of  the  profis  of  the  estate;  4  &  6  Ann.  c.  16;  Co.  Lit.  172,  a.  186.  a.  200^ 
<>.;  S  Leon.  228;  F.  N.  B.  118.  So,  one  joint  tenant,  or  tenant  in  common,  may  main- 
tain ejectment  or  other  action  against  the  others,  if  they  eject  him  or  withhold  the  pot- 
«easion  from  him,  Co.  Lit.  199.  b. ;  but  it  mast  be  an  actual  dissei^in,  such  as  turning  him 
«nt,  hindering  him  to  enter,  &c. ;  a  bare  perception  of  the  profit?*  is  not  sutiictent ;  1  Salk* 
392:  7  Mod.  39;  1  East,  66i;  S^Rurr.  1>-95.  In  trespass  aghmst  B.,  C,  and  0.,  for 
truing  A.  out  of  his  liouse,  and  keeping  the  house  and  goeds  from  him,  it  was  hoMeo  !• 


IM 
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I  B  j    i.     Do»  ▼.  Pposser.  M.*T.  1774.  K.  B.  Cowp.  217;  semb.  over-ruling  Fx- 

RiNGLAiN  V.  Shockleton.  5  Burr.  2604. 
Thirty-six  Upon  a  rule  to  show  cause  why  a  new  I  rial  should  not  be  grnafed,  Lord 
yearaunin  j^^nsfield  reported  that  from  the  year  1434  one  tenant  in  coinmon  had  been 
posHBiflion  i°  ^^®  ^^^^  possession  of  the  lands  without  any  claim  or  demand  by  any  per- 
ky one  ten  son  or  persons  claiming  under  the  other  tenant  in  common;  that  no  actual 
ant  in  com  ouster  was  proved;  but,  upon  the  circurrfstance,  he  had  left  it  to  the  jury  to 
non  if  sum  ^y  whether  there  was  not  sufficient  evidence  before  them  to  presume  an  ac- 
mand  for  ^^^  ouster;  and,  supposing  there  was  an  actual  ouster,  in  that  case  the 
a  jury  to  leasers  of  the  plaintiff  were  barred;  the  jury  found  there  was  sufficient  evi- 
presame  an  denCe  to  presume  an  actual  ouster.  After  the  case  had  been  argued, 
aetuHl  oue        Lord  Mansfield  said:    It   is  very  tfue  that  I  told  the  jury  that  they  were 

tor  of  the    ^gi-r^nted   by  the  lensth  of  time  in  this  case  to  presume   an  adverse  poises- 
co-tenant.*    .         ^ .        /     ,  r.i.     *  *    •  —         r  u-  j  t 

Bion  and  ouster  by  one  of  the. tenants  in  common  ot  his  companion;  and  1  am 

still  of  the  same  opinion.  Some  anibiguity  seems  to  have  arisen  from  the  term 
*'  actual  ouster,"  as  if  it  meant  some  act  accompanied  with  real  force,  and  as 
if  a  turning  out  by  the  shoulders  was  necessary;  but  that  is  not  so;  a  man 
may  come  in  by  rightful  possession,  and  yet  hold  over  adversely  without  a 
'  title.  If  he  docs,  such  holding  over,  under  circumstances,  will  be  equiva-« 
lent  to  an  actual  ouster;  for  instance,  length  of  possession  during  a  particular 
estate,  as  a  term  for  1,000  years  under  a  lease  for  lives  as  long  as  the  lives 
are  in  being,  gives  no  title;  but  if  the  tenant  pour  autre  vie  hold  over  for  twen- 
ty yeal*s  after  the  death  of  cesdu  que  rtr,  such  holding  over  will  in  ejectment 
be  a  complete  bar  to  the  remainder-man  or  reversioner^  because  it  was  ad- 
Terse  to  his  title.  So,  in  the  case  of  common  eo  nomine^  as  tenant  in  common 
can  never  bar  his  companion,  because  such  possession  is  not  adverse  to  the 
right  of  his  companion,  but  in  support  of  their  common  title,  and  by  paying 
him  his  share,  he  acknowledges  him  to  be  co-tenant;  nor,  indeed,  is  a  refu- 
sal to  pay  of  itself  sufficient  without  denying  his  title;  but  if,  upon  demand  by 
ihe  co-tenant  of  his  moiety,  the  other  refuses  to  pay,  and  denies  his  title,  say- 
ing, he  claims  the  whole,  and  will  not  pay,  and  continues  in  possession,  such 
possession  is  adverse  and  ouster  enough;  the  question  then  is,  whether  the 

hB  no  ple4  to  say  that  A.  hnd  nothing  in  the  said  hoose«nd  goods;  bat  jointly  and  andi- 
tidedly  with  D.;  2  New.  Rep.  188.  Boi  for  a  mere  entry  opon  the  premises  wiihoot  aa 
ooster,  no  action  of  trespass  will  lie;  Lit.  823;  Th.  Digl.  II.  c.  30,  6;  I  S>itk.  4;  Skin. 
6.  And  also  where  there  are  two  joint  tenants,  or  tenants  in  common  of  a  pRrsunal  chat- 
tel; soeb  as  a  horse,  or  hawk,  ^'c.,  and  one  of  tbem  seizifs  it  for  his  own  use  solely,  the 
other  has  no  remedy  by  action;  Lit.  333;  Co.  Lit.  800,  a.;  1  T.  R.  651.  TJieretore  if 
one  of  two  partners  become  bankrupt,  Wm  assignees  cannot  maintain  trover  against  the 
solvent  partner  or  bis  execotor  tor^any  of  the  partnership  goods,  1  East,  363;  nor  against 
any  other  person  to  whom  the  solvent  partner  may  have  given  or  delivered  ihem,  1  East, 
868;  becaii«e  in  these  cases  ike  solvpnt  partner,  his  execator,  and  the  person  to  whom  he 
delivered  the  goods  respectively,  were,  as  to  these  goad'<,  tenaots  in  common  with  the  as- 
•ignees  of  the  bankrupt.  Hot  if  a  joint  tenant,  or  tenant  in  common,  destroy  the  goods, 
4^c.,  as,  if  there  bo  two  tenants  in  common  of  a  park  or  dove  house,  and  one  of  them 
destroy  all  the  deor,  or  take  all  the  old  doven  and  destroy  th^  flight,*  the  other  may  on- 
doobtedly  maintain  trespass  against  him;  Co.  Lit.  200,  a.  b.  And  where  one  tenant  in 
common  of  a  ship  took  it  away  and  sent  it  to  the  West  Indies,  where  it  waa  lost  io  a 
•tprm,  this  was  holden  to  be  evidence  of  a  destrnction.  and  the  other  tenant  in  common 
recovered  against  him  in  an  action  for  his  moiety;  Poll.  N  P.  34,  35.  So,  one  joint  ten- 
ant or  tenant  in  common  mav  maintain  trespn^  for  mensa  profits  Mg:iin9t  the  other  after  a 
recovery  in  ejectment,  3  Wils.  118;  for,  aliboagh  not  with  the  words,  it  i:i  within  the 
cqaity  of  the  atat.  4  &  6  Ann.  c.  16,  above  mentioned.  So,  if  a  honband  and  his  wife 
sod  A.  be  tenants  in  common,  and  the  husband  and  his  wife  sue  dower  against  the  heir 
liefore  partition,  it  is  no  pica  that  he  is  tenant  in  common  with  A.  and  the  dcimandant;  R. 
8  Lev.  84.  So,  when  two  are  seized  of  a  house  or  mill  as  tenants  in  common  or  joint 
tenants,  and  one  be  willing  to  repair  it,  he  may  have  a  writ  de  domo  reparando  against 
the  other;  Co.  Lit.  200.  h.  As  to  the  joinder  of  joint  tenants  and  tenants  in  common  in 
•etions  by  them  against  strangers;  see  post. 

*  Bet  in  Peaceable  v.  Reid,  1  East.  568,  it  was  dofermin^d  that  where  a  tenant  in 
common  levied  a  fine  of  the  whole  e«tato,  and  took  the  rent  nnd  piofiia  aAerwards  without 
consent,  for  nearly  fkve  years,  this  was  no  evidence  wherein  a  jury  should  be  directed 
bjT  thjt  judge  of  the  cq^rt  to  lind  an  oiieter  of  the  co-tenant  at  the  time  of  the  fine  levted« 
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possession  in  this  case,  aAer  the  particular  estate  ended,  was  a  possession  as 
tenant  in  common  eo  nomin^y  or  adverse;  it  is  a  pnssestfion  of  near  fort/  years 
.which  is  more  than  quadruple  the  time  given  hy  the  statute  for  tenants  in 
common  to  bring  their  action  of  account,  if  they  think  proper,  namely,  six 
years.  But  in  this  case  no  evidence  whatsoever  appears  of  any  account  de« 
roanded,  or  of  payment  of  rents,  profits,  or  any  cldim  by  the  lessors  of  the 
plaintiff,  or  any  acknowledgment  of  the  title  of  them,  or  in  those  under  whom 
they  would  now  set  up  a  ri^rht;  therefore  I  am  clearly  of  opinion,  as  I  was 
at  the  trial,  that  an  undisturbed  and  quiet  possession  for  such  a  length  of  time 
is  a  sufficient  ground  for  the  jury  to  presume  an  actual  ouster,  and  that  they 
did  right  in  so  doing.  Theuther  judges  concuri  ed,  and  the  rule  for  a  new 
trial  was  discharged. 

3.     Waterman  v.  Soper.  1697.  N.  P.  1  Ld.  Raym.  7S7. 
Holt,  C.  J.     If  A.  plants  a  tree  upon  the  extremest  limits  of  his  land,  and  If  ^  *'•• 
the  tree  growing  extends  its  roots  into  the  land  of  B.  next  adjoining,  A.  and  "P*"®**!*  *" 
B.  are  tenants  in  common  of  this  tree;  but  if  all  the  roots  grow  in  the  land  ot'^^jj^g^  ,„•,! 
A.  though  the  boughs  overshadow' the  land  of  B.,  yet  the  branches  follow  the  they  aro  ten 
roots,  and  the  property  of  the  whole  is  in  A.     So,  if  there  be  two  tenants  in  nnta  in  com 
common  of  a  tree,  and  one  cuts  the  whole  tree,  though  the  other  cannot  have^°"  of  ibe 
an  action   for  the  tree,   yet  he  may  have  an  action  for  the  special  damage  by  ^o^ *y 
his  cutting,  as  when  one  tenant  in  common  destroys  the  v/hole  flight  of  pi->  h^ye  an  ao 
geons.     See  post f  tit.  Trees.  tioo  ag.-iin>l 
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*  Tenants  in  common  shall  not  join  in  a  real  action,  for  they  have  sevenil  tillee,  LiC# 
8tl;  nor  in  a  writ  of  entry,  upon  stni.  R.  2;  or  upon  st4t,  8  H.  6;  Th.  D.  1.  2,  c.  8,  8; 
nor  in  a  wiit  of  waste  upon  a  lediie  for  life;  nor  for  forging  of  false  deeds,  for  th^t  con- 
cerns ihe  inheritance;  2  Cro.  281.  So,  if  ihey  make  a  joint  lease  in  tail  or  for  life,  ren- 
dering rent,  which  U  not  entire  bat  may  he  divided,  ihey  sh:ill  make  several  avowries  for 
several  tides;  Lit.  314;  5  T.  R.  249.  So,  thny  shall  no)  join  in  an  avowry  for  rent,  not 
entire,  reserved  upon  a  lease  for  years.  Lit.  817;  or,  if  a  distress  for  rent,  not  entire,  be 
rescued,  they  shall  net  join  in  re«con«;  Lit.  314.  But  in  a-reul  or  mixed  action  for  a  thing 
entire  and  incapable  of  division  tenants  in  common  must  join,  as  in  assis&e  for  the  service 
of  horse,  Co.  Lit.  197;  or  in  quure  impeditt  the  present  action  l>eing  entire i  Co.  Litr 
197.  h;  Til.  D.  I.  2,  o.  8,  s.  8;  or  in  wante  upon  lease  for  years,  2  Mod.  61 ;  or  in  writ  of 
ravishment,  or  right  of  ward,  C.  Lit.  197.  b;  Th.  D.  I.  2,  c.  5.  So,  in^all  personal  na- 
tions for  a  luaticr  that  concerns  the  tenements  in  common  (and  wheie  the  injury  complaifi" 
ed  of  is  entire  and  indivi4ible),  tenants  in  common  muiit  jtin,  as  in  tro^pjiss  quote  claus' 
umfregit,  p.  1  Sid.  49;  Th  D.  1.  2  c.  3;  4  Co.  Lit.  198;  1  Salk.  4;  R.  5  H.  4,  1,  b^ 
or  in  an  action  on  the  case  for  a  nuisance,  &c.,  2  Cro.  231;  or  in>detinqe  of  charters,  Co. 
•  Lit.  197.  b;  Th.  D.  I.  2,  c.  6;  or  in  vt,warraniia  chafra,  Co.  Lit.  197.  b;  or  in  antioa 
on  the  case  for  ploughing  their  lands,  whereby  their  cattle  are  hurt,  R.  Jon.  142;  Comr 
Dig.  Abatement*  E.  10,  or  the  like.  Tenants  in  common,  however,  may  join  or  sever  in 
debt  or  covenant  for  rent,  Carth.  289*  ibcy  may  join,  becaut^e  the  contract  is  entire,  or 
thoy  may  .<ever,  bi!Rau<<e  the  rent  i.-*  clijtribut.ible.  So  0*10  tenant  in  common  may  sue  for 
the  double  talue  of  his  moiety  of  the  rent,  under  stat.  4  G.  2,  c.  28;  2  W.  Bl.  1077;  or 
both  may  join  in  an  action  for  the  d  >uble  valno  of  the  whole  ren!.  But  in  all  other  cases 
where  that  which  is  sued  for  is  not  distiibutablo,  as  in  covenant  for  n^t  repairing  where 
the  damages  are  not  disiribu.able,  because  uncertain,  tenants  in  common  must  join  in  the 
action;  1  Sid.  157;  1  Lev.  109;  T.  Riym.  80;  and  see  Hru.  Joinder  in  Action,  104;  28 
Ed.  8,  90;  18  il.6.  c.  7;  Keiiw.  14;  Moor,  40;  Bendl.  BiT;  Godb.  90.  283..  It  has  been 
decided  that  len'ints  in  common  cannot  rerover  ;n  ejuniment  on  a  joint  demise,  1  Show. 
842;  2  Vent.  2i4;  Comb.  190;  Carih  224;  Co.  Lit.  200;  2  VVils.  232;  not,  it  nhonld 
teem,  for  the  rca>on  usually  assigned  fur  it,  namely  that  tenants  in  common  cannot  join  in 
a  laese,  for'they  may  j«»in  or  scvtir  in  m:iking  teases  at  their  option,  Co.  Lit.  168;  1  Roll. 
Abr.  848.  877;  3  Bac.  Abr.  Joint  Tenants,  II.  1;  but  bec>tose  of  tho  inconvenience  of 
tryingtwo  liiles  in  theono  action,  as  tenants  in  common  claim  by  distinct  titles. 

If  one  ten:int  in  common  bu  nund  alone  in  a  personal  action  without  his  co-tenant,  for  e 
matter  toorhing  the  land-i  boMen  in  comtnou,  he  may  plead  in  abatement  that  he  held  in 
common  wiih  such  a  person  nov  named,  7  H.  68,  6;  Bro  Action  syr  le  Case.  32;  Joint 
Tenancie,  12  Clift.  EnU  7.  PI.  161.  d;  23  1 1.  60;  Lib.  Ptar.  2.  PI.  11;  6  T.  R.  661;  as 
in  a  wntde  rationabili  jparte^  Th.  D.  I.  11,  c.  30.  1;  in  trespass  quare  elausum  /re- 
git,  et  herbam  et  blada  eafuumpeit,  Arc;  Lit.  323.    Hot  if  a  hisband  and  wife  and  A« 
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II.   RELATIVE  TO  THE  MODE  0F  CREATING,  AND  GEN^ 

ERAL  INCIDENTS  TO.t 

be  tenants  in  common,  and  the  hu«bRnd  di«   and  the  wife  bring  dower  against  the  heir  be* 
fore  partition,  it  ia  no  plea   iHrI  the  heir  is  tenant  in  co-mmon  with  A.  and  the  defendant; 
|l.  S  Lev.  84.     Also  in  replevin,  tenants  in  common  most  avow  severally  for  rent,  1  Salk. 
990;   1  Jon.  253;   bnt  joindy  fur  damage  fe.nsant;   R.  1  Joii.  259;   Com.  Dig.  Abatement^ 
!*•  6.     If  a  lease  for  years  bo  mode  to  B.  and  C.  rendering  rent,   and  B.  assign  his  moiety 
\o  D.i  if  afierwnrdu  the  r^nt  be  in  orrear,  the  lesser  may  bring  an  action  of  debt  for   it 
against  B.  and  D.  jninily,  for  the  reversion  remains  entire;   Palm.  2&3.     Also,  if  tenants  in 
common   refoiie  to  set  oat  their  tithes,  the  action 'mast  be  bronghi  against  them  both;   hot 
if  one  alone  occopy  the  land,  the  action  mai;'  be  brought  against  him  only;  or  if  one  set  out 
the  tithes,  and  tlie  other  take  them  away,  the  action  mast  be  brought  against  the  wron^^ 
doer;   Hut.  121;  Cro,  Jac.  86.  862. 

*  An  BMAle  in  joint  tenancy  is,  where  lands  or  tenements  are  granted  to  two  or  more 
persons,  to  hold  in  fee  simple  fbr  life,  for  years,  or  at  will.  In  con:»eqaence  ef  socbgraDte 
the  estate  is  called  an  estate  in  joint  tenancy. 

f  The  creation  of  an  estate  rn  joint  tenancy  depends  on  the  wording  of  the  deed  or  do^ 
Tise  by  which  I  he  tenants  claim  title;  for  this  estate  can  only  arise  by  conveyance  orgrant, 
that  is,  by  tho  act  of  thn  parties,  and  never  hy  the  mere  act  of  the  law.  Now,  if  an  e»-' 
tate  be  given  to  a  plurality  of  personx,  without  adding  any  restrictive,  exclosive,or  expla- 
natory words,  as  if  an  estate  be  granted  to  A.  and  B.  and  their  heirs*  this  makes  immedi- 
etelv  joint  tenants  in  fee  of  the  lands.  Tho  properties  of  a  joint  estate  are  derived  from 
its  dnhy,  which  is  roarfoUl;  ihe  unity  of  interest,  the  unity  of  title,  the  unity  of  time,  and 
the  unity  of  possivssion;  or  in  oiher  words  joint  tenants  have  one  and  the  same  interest  ac- 
cruing by  one  and  the  jtame  conveyance,  commencing  at  one  and  the  same  time,  and  held 
by  one  and  the  Sdino  undivided  possession.  Joint  tenants  are  said  to  be  seised  per  my  e$ 
per  tout,  by  the  tialT  or  moioty,  and  by  all;  thai  is  they  ei\ch  of  ihem  have  the  entire 
possession  as  well  of  every  parcel  as  of  the  whole.  They  hnve  not  one  of  thoni  a  seisin 
of  one  half  or  moiety,  iind  the  other  of  the  other  moiety;  neither  can  one  be  exclusively 
aeised  of  one  acre  and  his  coiTip.inion  of  another,  but  each  has  an  undivided  moiety  oftbo 
whole  and  not  the  whole  of  an  undivided  moiety;  and,  theteforeyif  an  estate  in  fee  be 
given  to  u  man  and  his  wife,  they  are  neither  propuriy  joint  tenants  nor  tenants  in  com- 
Dion;  for  husband  and  wife  hftir.g  considered  as  one  person  in  law,  they  cannot  take  the 
estate  by  moieties,  but  both  a  e  sct.4ed  of  the  entire  per  tout  et  non  per  my;  tho  conse- 
quence of  which  is,  that  neither  thit  hu^tband  nor  the  wife  can  dispose  of  any  part  withool 
the  assent  (vf  the  other,  but  the  uhole  mast  remain  to  the  survivor.  Upon  iheso  princit 
plee  of  a  thorongh  and  intimnle  union  of  interest  and  possei^iion,  depend  many  other  cei»- 
leMenccs  apd  incidents  to  the  joint  t(;naai's   estate.     If  two  joint   teuaDte  let  a  ?erb^( 
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lease  ©r  their  lands,  reserving  rent  to  be  paid  to  one  of  them,  il  shall  enure  to  both,  in  re^ 
spect  of  the  joint  reversion.  If  their  lessee  sarrenders  his  lease  to  one  of  them,  it  shall 
also  enore  to  both,  becaase  of  the  privity  or  relaiioa  of  their  estate.  For  the  same  reason 
livery,  of  seisin  made  to  one  joint  tenant  shall  enare  to  both  of  them,  and  the  entry  or  re- 
entry of  one  joint  tenant  is  as  effectoal  in  law  as  if  it  were  the  act  of  both*.  In  all  ae- 
tions  also  relating  to  their  joint  estate,  one  joint  tenant  cannot  sue  or  be  sned  without 
joining  the  olheir.  Dal  if  l;vo  or  more  joint  tenants  be  seised  of  an  adyowson,  and  ihej 
present  diflTerent  clerks,  the  bi.thop  may  refuse  to  admit  either,  becaqse  neither  joint  tenant 
has  a  several  right  of  patronage,  bnl  each  is  seined  of  the  whole,  and  if  they  do  not  both 
Agree  wiihin  six  monthii,  the  right  of  presentation  shall  lapse.  Upoia  the  same  ground  it  is 
held,  that  one  joint  tenant  cannot  have  an  action  against  another  for  trespass  in  respect  of 
his  land,  for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But  one  joint  tenant  is 
■ot  capable  by  himself  to  do  any  act  which  may  tend  to  defeat  or  injure  the  estate  of  the 
other;  as  to  let  leases,  or  to  grant  copyholds; and  if  any  waste  be  done  which  tends  to  the  - 
destruction  of  \tbe  inheritance,  one  joint  tenant  may  hnve  on  action  of  waste  against  the 
other,  by  con<itiact}on  of  the  stat.  Westm.  2.  c.  22.  So,  too,  by  the  stat.  4  Ann,  c.  16. 
joint  tenants  may  have  actions  of  account  against  eaoh  other  fur  receiving  more  than  their 
due  share  of  the  profits  of  the  tenants,  held  in  joint  tenancy. 

From  the  same  principle  also  arises  the  remaining  grand  incident  of  joint   estates;  viz, 
the  doctrine  of  survivorship;  by  which,   when  two  or  more  persons  are  seised  of  a  joint 
estate  of  inheritance,   for  their   own    lives,  or  per  outer  vie,  or  are  jointly    possessed    of 
any  chattel    interest,  the    entire    tenancy  upon  the  decease  of  any  of  them  remains  to  the 
survivors,  and  at  length  to  the  last  survivor,  and  he  shall  be  entitled  to  the  vyhole,   >vhat- 
ftver  it  be,  whether  an  inheritance  on  common  freehold  only,  or  even  a  less  estate,     We 
are,  lastly,  to  inquire  how  an  estate  in  joint  tenancy  may  be  severed  and  destroyed,     And 
tbi?  may  be  done  by  destroying  any  of  its  conslitued   unities.     J,  That  of  time,  which  re- 
spects only  the  original  commencf^meni  of  the  joint  estate,  cannot  indeed  (being  now  part) 
be  affecti.'d  by  any  subsequent  transactions.    -2.   But  the  joint  tenant's  estate  may  be  de- 
ftroyed  without  any  alienation  by  merely  disuniting  their  possession.     By  common  law  one 
of  them  could  not  compel  the  other  so  lo  do.     But  novv  by  the  stats.  SI  Hen.  7.  c.  1.  and 
32  Hen.  7  c.  32.  joint  tenants,  either  of  inheritances,  are  compellable  by  writ  of  partition 
to  divide    their  land^.     8.     The  jointure  may  be  destroyed    by    destroying  the  unity  of 
titie;  ns  if  oaa  j^lnt  tcnint  aliens  and  conveys  bis  estate  to  a  third  person;  here  the  joint 
tenancy  is  severed  and   turned  into  tenancy  in  comiuon  for  the  grantee,  and  the  remaining 
joint  tenant,  the  other  from  the  subsequent  grantor;  though,  til|    partition  made,  the  unity 
of  possession  continues.     But  a  devii^e  of  one's  share  by  will  is  no  severance  of  the  joint- 
ure; for  no  testament  takes  effect  till  afier  the  death  of  the  testator,  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original  erection  of  the  estate,   and  has  there- 
fore a  priority  to  the  other)  is  already  vested.     4.  It  may  be  also  destroyed  by  destroying 
the  unity  of  interest.     And  therefore,  if  there  be  two  joint  tenants  for  life,  and  the  inheri- 
tance U  purchased  by,  or  descends  upon  either,  it  is  a  severance  of  the  jointure;  though, 
if  an  estate  is  originally  limited  to  two  for  life,  and  after  to  the  heirs  of  one  of  them,  the 
freehold  shall  remnin  in  jointure  without  merging  in  the  inheritance;  because  being  created 
by  one  and  the  same  conveyance,  they  are  not  seperate  estates  (which,  in  order  to  a  mer- 
ger,) but  branches  of  one  entire  estate.     And  by  whatever  means  the  jointure  ceases,  or  ia 
severed,  the  tight  of  survivorship,  or  jus  acere^cendi^  the  same  instant  ceases  with  it. 

If  A  joint  tenant  he  sued  alone,  he  may  plead  thai  he  holds  jointly  with  such  a  one  who 
is  alive  and  not  named;  Co.  Lit.  180;  b.;  as  in  a  writ  of  right  of  advowson  or  darrein 
presentment;  14  H.  4.  c.  12;  19  H,  0.  33;  in  h  prmcipe  quod  reddat;  Th.  D.  I.  11. 
c.  *i8.  23.  50;  in  a  writ  of  entry;  Th.  D.  1.  11.  c.  28;  in  a  forniedon;  48  Eqw.  8.  c. 
62;  Leon.  ICl;  Dalt.  75;  Th.  D.  L.  11.  c.  28,  36;  in  a  per  qua  sertfitia;  8  Edw, 
3.,c.  97;  Th.  D.  1,  11.  c.  28.  s.  28;  in  a  writ  of  deceit  upon  a  recovery;  Th.  D.  1. 
U.  c.  2:?.   17;  in  a  writ  of  right  of  ward;  Th.  D.  1.   11.  c.  28,  42.  82,  37;  49  Edw. 

*  Joint  tenants  must  join  in  all  real  and  mixed  actions,  for  they  have  but  one  joint  title, 
and  one  freehold;  Co.  Lit.  189.  a  195.  b.;  and  therefore  they  ought  to  join  in  a  writ, 
pracipe  quod  i  eddat  assize  waste  quare  impedit.  Ike,  Th.  D.  C.  2.  c.  2;  and  ii| 
ejectment  th»  declaration  most  be  upon  their  joint  demise.  So  they  ought  to  join,  aU 
though  one  onlv  have  cause  of  complaint;  as  in  assize,  where  a  tort  is  dune  by  the  [es- 
eee  lor  years,  of  ona  which  ousts  the  other  joint  tenant;  Th.  D^  C.  2.  o.  2.  16.  So, 
they  ought  to  join  in  trespass,  and  other  perseoal  actions,  whore  they  have  a  joint  m- 
torest;  so,  in  debt  or  avowry  for  rent,  R.  6  Mod.  73;  or  avowry  for  damage  feasant,  « 
Mod.  151.  But  they  ore  not  to  join  in  audita  querela;  where  oxocution  isaned  agams( 
them  on  a  joint  recogniatince,  for  it  is  a  several  grievance;  R.  Noy;  1 ;  Com.  Dig.  Abfttfv 
pienl,  E.  9. 
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3.  27;  in  a  joris  otrom.  si^t.  2  Ed.  8.  57;  Th.  D.  I.  11.  c,  28.  6;  in  tn  asuize  of 
land,  Th.  D.  1.  ll.c.  28.  M;  in  a  ceasavir,  3  Ed.  3.  110.  47;  Th.  D.  I.  11.  c.  28.  10;  in 
WAste  against  {raardian,  Th.  D.  1.  11.  c.  28.  38;  in  dower,  Th.  D.  1.  11.  c.  28;  and  in 
dovrer,  against  e  gaardian  joint  tenancy  in  tho  ward,  by  deed,  may  be  pleaded;  9  H.  6. 
41;  Th.  D.  I.  11.  c,  28.  45.  Bo,  a  mnn  may  plead  joint  tenancy  with  his  wife,  Th.  D. 
1.  11.  e.  28.  9.  10.  12;  though  the  wife  die  pending  the  writ;  tor  the  deeth  does  not 
make  a  bad  writ  good;  Th.  I.  11.  c.  28.  31.  So,  he  may  plead  joint  tenancy  with  one 
who  is  nampd  in  the  render  of  a  fine,  though  he    never  had  any  thing  in  possessioo;  8  H. 

4.  Com.  Dig.   Abatement,  F.  5.     AUn.  one  joint  tenant  cannot  avow  a!one  for   rent,  6 
Mod.  7'?;  or  for  dumnge   feasant;  5  Mod.   151.     So,   in  ail  personal   actions,  relating  to  . 

,  their  joint  property,  thuy  mu-*!  bo  jointly  sned.  So,  if  joint  tenants  refuse  to  set  out  their 
tilhes,  the  aciiun  mu<it  be  brought  against  thorn  jointly;  but  if  one  alone  occupy  the  land, 
thu  action  must  be  broken  ng.iinsi  hitij  only,  or  if  one  of  them  set  oot  the  tithes, 'and  the 
other  take  them  away,  the  action  must  be  brought  against  the  wrong  doer;  Hot.  121 ;  Cro, 
Jac.  86.  861.    , 

•  Joint  tenants,  coparceners,  and  tenants  in  common,  may  either  make  leases  of  their 
undivided  shares,  or  else    may  join  in  a  lease  of  iho  whole  to  a  stranger.     One  joint  ten- 
ant, or  tenant  in  common,  may  also  make  a  lease  of  his  part  to  his  comp.inion,   for  thie 
*only  gives  him  the  right  of  taking  the  whole  profits   when  before  he  hcid  bwt  a  right  to  the 
moiety  of  shares   thereof,  and   lie  may   contract   with  his  companion  for  that  pnrpose,  as 
well  as  with  a  stranger.     If  there  be  two  joint  tenants,  and    they  make  a  lease  by  paroU 
or  deed  poll,  reserving  rent  to  one  only,  it  shall  enure  to  both.     Yel  if  the  loase  had  been 
by  deed   indtnted,  tho    r«»9Prvniion  should    hive   been  good   to  him   only  to  whom  it  wa? 
made,  and    the  other  should  have  taken  nothing.     The    re.isnn  of  the  difference    is  this, 
where  the   lease  is   by  deed,    poll,  or   parol,   the  rent   will  follow   the  reversion,   which  is 
jointly  in  both  lessors,  and   the  rather  because  the   rent  being  something  in  retribution  for 
the  land   given  to  the  joint  tcnunl  to   whom  it  is   reserved   ought  !o  be  seised  of  it  in  the 
same  m.inner  as  he  was  of  th«  lar.d  demised,  which  was  equally  for  the  benefit  of  his  com- 
panion and    hiinsulf;  but  wiscre   the  the   lease  is  by   deed  indented,   they  are   estopped  io 
elaim  the  rent  in  any  other  manner  than  is  reserved  by  the  deed,  because  the  indenture  is 
ihe   deed  of  each  party,  and  -no  man  shnll  be  allowed  to  recede  from,    or  vary  his  own 
solemn  act.     If  one  joint  tenant  does  a  thing  which  gives  to  another  an  estate  or  right  in 
the  land,  it  binds  the  survivor;  as  if  a  joint  tenant  in  fee  or  for  life  makes  a  lease  for  forty 
years.     Therefore,  if  two  joint  tenants?  are  in    fees,  and    one  lets  his    moiety  for   years  to 
begin  after  his  death;  this  is  good   and  shall  t/ind  the  other  if  ho  survive,  because  this  is  a 
present  disposition,  and  binds  the  lands  from  the  time  of  the  lease  made,  so  that  he  cannot 
afterwards  avoid  it.    Si),  if  one  joint  tenant  grant  the  vesture  or  herbH»e  of  the  land  for 
years,  and  dief,  this  shall  bind  the  survivor;  or  if  two  joint  tenants  are  posseased'of  a  wa- 
ter, and  one  grants  a  separate  piscary  for  years,  and   dies,  this  shiili  hind  the  sorviTor,  be- 
enuse    in  these  cases   tho  grant  of  the  one  joint  tenant  gives  an  immediate  interest  in  the 
thing    itself,  whereof  they  are  joint  tenants.     If  there   are  two  joint  tenants  for  life,  and 
one  of  ihem   makes  a  lease  for   years  of  his  moiety,   either  to  begin   presently  or  after  bis 
death,  and  dies,  this  lease  is  good  and  binding  against  the  survivor,  the  reason   whereof  is 
that  notwithstanding  the   lease  for  years,  the  joint  tenancy    in  the  freehold  still  eontinues, 
and  in  that  they  have  a  mutual  intcicsi  in  each  other's  life,  so  that  the  estate  in  the  whole, 
or  any  part  is  not  to  determine  or  revert  to  the  lessor  till  both  are  dead,  for  the  life  of  one 
■s  well  as  the  ortier  was  at  first  made  the  measure  of  the  estate  granted  out  by  the  lessor, 
and   therefore  so  long  as  either  of  them  lives,  if  the  joint  tenancy    Continues,  he  is  not  to 
come  into  possession.     Now  these  joint  tenants  having  a  reciprocal  interest  in  each  ether's 
life,  when  onn  of  them  makes  a  lease  for  years  of  his  moiety,  this  does  not  depend  on  its 
continuance  for  his    life  only,  but  on  his  life  and  the  life  of  the  other  joint  tenant,  which- 
soever of  them    shall  live    longest,  accoiding  to  the   nature  and   continuance  of  the  estate 
whereout  it  was  derived,  and  then  so  Icjng  as    that  continues  so  long  the  lease  !ioldfl  good; 
and,  by  consequeneo.  such  lessee  shall  hold  out  the  surviving  joint  tenant   and  the  rever- 
sioner,  tilt  the  estate  whereout  this  lease  wns  derived  be  fully  determined.     But  if  a  rent 
were  reserved  on  soch  leasp,  this  is  determined  and    gone  by  the    death  of  the  lessor,  for 
the  survivor  cannot  have   ii  because  he   comes  in  by  title  paramount  to  the  lease,  and  the 

^A    K  .    u  '     ''''^  ""  ^''''''    ^'^  "'   *^«^'^"^®  »»'«y  »^'^^'o  "o    reversion  or  interest   in  the 

^nd,  but  the  executors  or  administrators  of  len^mt  for  life  shall,  on  his  death,  recover  of  the 
essee  Y"^^""?'!,  P,''"rrlion  of  tho  r>eni  from  the  last  dav  of  payment  to  the  death  of  such 
essor.  A.  and  B.  lK.,n:r  joint  tenants  for  life,  a  lease  inade  by  A.  of  the  one  moiety,  to 
have  and  to  hold  after  the  death  of  B.  for  .ixty  years,  if  A.  so  long  live,  and  of  ihe  other 
moiety  ,0  have  and  to  hold  after  the  death  of  X/for  sixty  years,  if^B.  so  long  live  andT 
dies.  I  .surviving,  it  ,s  had  for  both  parties;  for  ihe  first  words  of  it  was  a  good  lease  from 
A.  of  his  part  upon  the  contingency  of  his  surviving  13.,  but  that  never  happened  and  as 
L,«i'      *";'   ;  "     """^  no.POwer  to  le^se  or  rontrari  for  it  during  the  life  of  B.    though  it  had 

Ir  rriracf  TV^  '"'.'Vk    ^'c''  ^""l  ".  ^'"'  ^"^  "  ^''''  possibilitj,    which  COuld  nol    bo  lo.  J 

or  contracted  for.  »nd  therefore  the  lease  waa  void  in  the  whole. 
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ffenant  for   aCfe.     Seean/e,  tit.  Life,   Tenant  for.  M*  1 

Senant  to  the  2ltaeCfpe.      See  ante,  tit.  ilecowry. 

rrwant  after  ^osstftlutB  of  rrjisue  rptCnct.*  [  J^  ] 

arenant  6a  Statutet 

So,  if  one  joint  tenant  make  a  lease  for"  year«,  if  he  and  his  companion  live  so  long' 
and  afier  aarrender  his  moiety,  and  take  hack  another  e<«tate,  the  lense  determines  by  the 
death  of  eiihor  of  them;  for  it  hath  no  continuance  longer  thah  the  jointure  continaes 
which  is  severed  by  the  surrender,  a  new  estate  being  taken.  IT  joint  tenants  join  in  a 
lease,  this  shall  be  hut  one  lease,  for  they  have  but  one  freehold;  but  if  tenants  in  com- 
mon join  in  a  lease,  this  shall  be  the  lease  of  each  for  their  refspective  parts,  and  the  ciosa 
confirmation  of  each  for  the  part  of  »he  other,  and  no  estoppel  on  either  part,  bec.-iD<io  sn 
actual  interest  passes  from  each  rcspRCtively,  and  that  extendi  the  passing  of  an  estoppel, 
which  is  never  admitted,  if  by  any  conittruciion  it  can  be  avoided.  In  the  case  of  joint 
lessees,  if  a  Jease  be  to  A.  and  B.  by  indenture,  and  A.  seals  a  counterpart,  and  3  agrees  io 
the  lease,  but  does  not  seal,  yet  B.  may  be  charged  for  a  covenant  broken,  and  this  though 
the  covenant  be  collateral,  and  not  annexed  to  the  land.  The  assignee  of  a  term,  howev- 
-  er,  is  not  liable  on  a  mere  collateral  covenant;  Oro.  Jan.  439. 

*  Is  defined  ^y  Littleton  to  be,  whero  tenenient<i  aro  given  to  a  mnn  and  to  his  wife  in 
especial  tail;-  if  dne  of  thorn  dio  wiihoiit  ijjsiie,  the  survivor  is  tenjint  in  tail  after  possibili- 
tv  of  issue  extinct.  As,  if  they  have  is^^iie,  and  the  otto  die,  albr'it  that  during  the  life  of 
tno  issue,  tile  survivor  shall  not  be  said  tenaitl  in  tail  afer  possibility  of  insuo  extinct;  yet, 
if  tho  i.<sue  din  without  issue,  so  us  there  be  not  any  isBUo  aiive  which  may  inherit  by  forc« 
of  the  entail,  then  the  surviving  pariy  i*  teojnt  in  tail  ufir.r  possibility  of  isfuh  extmet. 
Nothing  but  a  moral  impossibiliy  tif  h.-ivmi^  issue  can  give  ri^r.  to   this  estate,     Thif:!,  if  t 

r»erson  gives  lands  to  a  man  and  his  wife,  and  to  the  heirs  of  their   tv^o   bodies,    and   they 
ive  to  a  hundred  years  without  having  issue,  yei  iliey  are  tenants  in  tail,  for  the  law  sees  no 
impossibility  of  titeir  having  istfue;   1  Inst.  28.   a.       This  Cbtatu,    though  stric.ly   speaking 
not  more  tlian  an  eii:ate  for  life,  puriakoj  in  so'iiu  clrciirnstanro:^   uf  an  e.siatc  tail.     For  a 
tenant  in  tail,  afer  possibility  of  issue  extinct,  hrn  eight  qiMlitin<*  or  priviloges   in   common 
with  a  tenant  in  tail.      1st.  He  is  dispunishable  for  wst^iie,  because  he  continue;*  in  by  \irtue 
of  the  livery  upon  tho  estate  tail,  and  having  once  had  the   power  of  committing  waste  he 
shall  not  be  deprived  of  it  by  the  act  of  God.     '2ni\.  He  <liali   no   he   oonipolled  to  a'.lorn. 
3rd.   He  shall  not  have  aid  of  the  person  in  reversion,  becaiKs;;  lie  hiving  originally    the   in- 
heritance by  the  first  gift,  has  likewise  the  custody  of  the  wriiiiiss  whicli   are  neoess;iry   to 
defend  it.     4th.  Upon  his  alienation  no  writ  of  entry  in  consiiuili  cnsu  \\c<.     5th.  Afcr  his 
death,  no  writ  of  intrusion  lies.     Clh.  He  may  join  the  mise  in  a  writ  of  rijrht  in  a  special 
manner.     7lh.    In  a4)rflEcipe   brought  by   him,  he  shall  not    name  himself  tenant  for  life. 
8lh.   In  a  preasipe  brought  against  him,  he  ^llall  not  be  nnmed  barely  ton  int  for  life.     There 
are,  however,  four  qualities  annexed  to  I'lis  estate,  whicli  prove  it  to  bo  in  f  jct  only  un  es- 
tate for  life;   1  Inst.  27.  b.;  2  Inst.   302;   1  Roll.   R^p.  184.     1st.   If  this  tenant  m.ikes  a 
feoffment  in  foe,  it  is  a  forfeiture,  because  having  no  longer  a  descendible  estate   in  him  ha 
cannot  transjer  such  an,estate  to  another  withoul  the  prtjudico  and  <lisli«resion  of  the  per- 
fon  itj  remainder.     2nd.  If  an  estate  in  tail  or  in  fee  in  the  same  lajids  descends   upon  him, 
the    estate    tail,     after    possibility     of    issue   exiincl    is    ruorgyd.       3rd.     If    he  is  im- 
pleaded; and  makes  default,  the  person  in  reversion  shall   he   received  as   upon   default   of 
any  other  tenant  for  life.     4th.   An  exchange  between  this  lenani  and  a  bare  len.inl  for  Ufa 
is  good,  for,  with  respect  to  duration,  tiw)ir  estates  are  eqail;    1  Inst.  127.  b  ;  II  llep.  80.  b. 
The  Court  of  Chancery,  by  analogy  to  the  rule  adopted  in  the  case  of  tenant  for  life,  with- 
out impeachment  of  waste,  will  restrain  persons  sei.-od  of  estates  tail  after   pos>ibiliiy  of 
issue  extinct  from  pulling  down  liduses,  cutting  down  trees  planted  for  sholtor  or  ornament, 
or  any  other  kind  of  malicious  waste;  2   Cha.   Ca,   32;  2  Show.  CS;  2  Frcem.  5:?.     The 
privile«a  which  tbia  tenant  enjoys  arises  from  the  privity  of  esiaie,  and  becaiise  the  inherit- 
ance was  once  in  him:  therefore,  if  he  grants  over  his  estate  to  another,  his  grnniee  will  bo 
bare  tenant  for  life;  2  Inst.  28.  a.;  2  Leon.  241.  ,  .  r     • 

t  Estates  by  stamta  merchant,  statute  staple,  and  elegit,  are  measured  by  the  satisfaction 
of  a  debt;  but  as  the  tenancy  does  not  commence  until   an   extent   (i.  e.  valuation)  of  iha 
tenements  has  been  made  by  the  proper  authority,  these  estates  seem  to  have  all   the  cer- 
tainty of  continuance  which  is  nccoasary  to  conslilule  a  term  of  years.      And    accordingly, 
although  the  statutes  to  which  if)ey  owe  their  origjn  i^peak  of  ihe  seisin  of  tho  creditor,  and 
provide  that,  if  dispossessed,  ho  shall  have  his  remedy  by  assize,  yet   it  his  been   alvyaya 
held  that  such  interests  have  the   similitude   only,   and   not  the  nature    of  freehold.'     The 
atatute  meichant  (for  so  the  instrument  itself  ii  called,  the  form  of  which  is  prescribed  by 
atat.  11  Edw.  1.  amended  by  13  Edw.  1.  ^tal.  3.),  the  statute  staple  (iiccording  to  27  Edw. 
3.  Stat.  2.  c.  9,)  and  the  recognizance  in  the  nature  of  a  statute  staple  (under  atat.  23  Hen. 
s!  C.6-)  all  agree  in  this,  thal-they  are  recorded  acknowledgments  of  a  dobi  whicn  not  being 
paid  by  a  certain  day,  the  sheriff  is  aulhorizcd  to  dolivor  the  lands  as  well    is  goods  of  the 
debtor  to  the  creditor  by  a  reasonable  extent,  to  hold  them   uniil  such  tinio  as  the  debt  is 
wholly  levied.     And  the  liahjlity  extends  to  all  the  lands  which  the  debtor  had  at  the  tima 
of  aeknowrledging  ibe  statute  or  recognizance,  t'lough  ho  should  aftorwarda  sell  or  oihor- 
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'         '  ENTAILED.t 

wise  dispose  of  them,  and  to  all  ^faich  he  may  afterwards  acquire;  2  Bac.  Abr.  298;  Co. 
Lit.  43t>.  These  statutes  and  recognizances  are  now  wholly  disused,  in  consequence  of 
the  introduction  of  tenants  by  elegit;  see  ante,  tit.  Elegit. 

*  Before -the  statute  of  Westminster  the  Second,  13  Cdw.  1.  of  which  the   first  chapter 
is  known  as  the  statute  De  Donis  Conditionalibus,  if  any  one  gave  lands  or  tenements  16 
another,  and  the  heirs  of  his  body,  an  estate  was  considered  a  fee    simple,   conditiona)| 
wbich  could  not  be  absolutely  aliened  until  the  performance  of  the  implied  condition;  name- 
ly; that  a  child  should  be  born  to  the  donee;  if  there  wnn  no  such  child,  or  if  aHer  his  birtit 
no  alienation  was  made,  the  property,  upon  failure  af  the  donee's  pnsterity,  to  whom  only 
it  was  descendible,  would  revert  to  thedunor  or  his  heirs,  who,  if  their  title  were  disputed, 
were  enabled  in  such  cases  to  enforce  their  claims  by  moans  tif  a  writ  cnlled  furmcdoni.     Uy 
the  statute  just  mentioned,  it  was  enacted  that  the  will  of  the  giver,  accnrding  to   the  form 
in  the  deed  of  gif\  manifestly  expressed,  should  be  observed|  s0  that  they  to  whom  a  tene- 
ment was  so  given  under  condition  should  not   have  power  to  alien  the   same    tencmcnf, 
whereby  it  should  not  remain  after  ihe  de  uh  of  the  donees  to  their  issue,  or  to  the  donor  or 
bis  heir,  if  issue  failed;  and  a  writ  of  formedon  was  accordingly  given  to  th«  issue  to  vvh«.»rn 
the  estate  ought  to  descend,  which  has  since  been  distinguished  as  the  formedon  in  the  de- 
scender. .  Thus  the  rights  of  tho  donor  and  of  the  doneo's  possession  was  so  cured;  and  it 
is  said  that  by  the  same  statute  the  donor  required  an  actual  estate  in  reversion   where  he 
had  before  onlv  a  possibiliiy  of  reverter;  this  could  only  be  affected  by   the  conversion   of 
the  conditional  fee  aimple  mto  a  particular  estate,   which  character  it  oblnined  under  the 
new  name  of  fee  tail.     Estates  tail  ar€j  either  general  or  special.     Tail  general,    is  whoro 
oOly  one  persona  body  is  specified  from  which  the  Wsuo  must  be  derived;  us,  wiiere  the  gift 
is  simply  to  A.  and  the  heirs  of  his  body.     Tail  special  is,  whoro  both  the   original  parent* 
are  marked  at,  as  if  it  be  to  A.  and  the  heirs  of  his  bixly  to  be  begotten  upon  B.,  or  to  B. 
and  the  hdirs  of  her  body,  to  be  begotten  by  A.:  or  to  A',  nnd  B.  aTid  the  heirs  of  their  bo- 
dies; in  Whifch  last  case,  iho  parlies  are  joint  tenants  of  the  inheritance.     But  if  the  gift 
had  been  to  two  persons  either  of  the  same  sex,  or   by  law  absolutely  incapable   of  inter- 
marriage, and  the  heirs  of  their  bodies,  ;hen  they  would  have  been  joint  tenants  for  life;  so 
that  the  entirety  would  go  to  the  survivor  of  his  life,  but  tenants  in  common    in   remainder 
of  the  inheritance  in  tail  general.     Again,  whether  general  or  special,  the   estate  tail  may 
be  made  descendible  to  all  the  issue  in  their  order,  without  distinction  of  sex,  as  in  the  pre- 
ceding examples;  or  it  may  be  continued  to  the  heirs  male,  or,   which  is  not  very   u^ual, 
to  the  heirs  female.     In  the  two  latter  case*,   which  are  distinguished  by   the  appellants  of 
tail  male  ahd  tail  female,  the  descent  must  be   traced  entirely  through  males,  or  entirely 
through  females;  Co.  Lit.  19;  5  Bac.  Ab.  717. 

1  The  statute  De  Donis  speaks  only  of  three  modds  of  creating  an  estate  tail;  namely, 
by  a  gjft  to  a  man  and  his  wife  and  to  the  heirs  of  their  bodies;  a  gift  in  frank  marriage  and 
a  gift  to  a  person  and  the  hoirs  of  his  body  issuing;  yet  if  lands  be  piven  to  a  person  and 
his  heirs,  and  if  the  donee  dies  withoilt  heirs  of  his  body,  that  it  shall   remain  to  another, 
this  shall  bean  estate  tail  by  the  equity  of  the  statute,  though  it  he  out  of  the  words,    for 
the  makers  of  the  act  did  not  mean  to  enumerate  all  the    forms   of  estates  tail,    but  to  put 
Ihese  examples  so  as  all  manner  of  estates  luil,  general  or  special,  are  within  the  power   of 
tl?o  act.     For,  as  it  is  said  by  Hale,  J.,  at  common  law,  the   interest  of  the  donor  was   in- 
irinjed  and  eluded,  which  was  contrary  to  right  and  good  conscience;  therefore  ho  statute 
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being  msHe  to  restrain  that  recent  liberty  of  crentin*  such  interests,  wliirh  was  suffr<rbd  by 
the  commnn  law^,  shall  be  extended  by  equity;  Pluwd.  53p2  Inst.  334«  Willi  resbedi  td 
the  kind  of  property  on  which  the  statute  De  Donis  was  meant  to  opertite,  ihb  only  word 
in  the  statute  is  tonementum,  which  has  I  'en  shown  to  signify  every  thing  that  rilny  bo  hoi- 
den,  provided  it  be  of  a  permanent  naturd,  so  ihnt  not  only  lands  may  he  exieilded,  but 
also  every  species  of  corporeal  property;  2  Inst.  23.  7  Rep.  33.  b.;  2  Ves.  170;  1  Bro. 
Rep.  377. 

Is  *  All  natural  persons  ca|);ihlo  of  holding  eMates  of  inheritance  in  land  may  be  terfanta  in 
taiU  And  it  was  solemnly  determined  in  4  Eli^..  that  the  king  was  within  the  statute  D^l 
Donis,  a«  well  as  a  common  person;  because  the  statute  was  made  to  remedy  the  error 
whioh  had  crept  into  thd  law,  that  the  dunee  had  the  power  of  alienating  an  estate  given  to 
him,  and  the  heirs  of  his  body  after  isstte  had;  and  to  restore  the  common  law  in  this  point 
to  its  right  and  iust  course^  which  it  did,  by  restoring  ft>  the  donur  the  observance  of  his 
intent.  And  when  the  statute  IH  Donis  ordained  that  the  will  of  the  donor  should  be  ob- 
served-, U  made  his  will  to  be  a  law  as  well  against  the  king  as  against  another. 

t  Although  estates  tail  are  subject  to  the  cm  tedy  of  the  husband  and  the  dower  of  the 
wife,  which  are  incidents  inseparably  annexed  to  them,  yet  they  are  not  fobjecl  to  merger; 
see  ante,  tit.  Merger. 

X  Since  a  tenant  in  tail  has  an  estate  of  inheritance,  he  has  a  right  to  commit  every  kind 
bf  waste,  by  felling  timber,  pullmg  down  houses,  opening  and  working   mines,    &c.;  but        ' 
this  power  most  be  exercised  during  the  life  of  the  tenant  in  tail,  fur  at   the  instant  of  his 
death  it  ceases.     If,  therefore^  a  tenant  in  tail  sells  trees  growing  on  the   land,  the  Vendee 
must  cut  them  down  during  the  life  of  the  vendor,  otherwi.«e  they  will  not  descend   to  the 
heir,  as  parcel  of  the  inheritance.  II  Rep.  50.  A.;  PloWd.  259.     A  bond  to  restrain  a  tenabt 
Va  tail  from  eommitting  wasto  is  void.     Thus,  where  a  person  settled  lands  to  his  daughter 
and  thb  heirs  of  hnr  body,  and  took  a  bond  fl'oro  her  not  to  commit  waste,  the  bond  was  put 
in  suit,  but  the  Court  held  it  to  be  an  idle  bond,  and  directed  it  to   be  delivered  up   to  bd 
oancelted;  2Ves.  251.     The  9tatut*)  De  Donis  does  not  peremptorily   annul  the  alienations 
made  by  tenants  in  tail,  but  forbids  that  the  ifisue  be  disinherited  by  them;  nor  does  it  de- 
termine in  what  manner  the  disherison  shall  be  prevented  with  her,  by  giving  a  right  of  en* 
try  to  the  heir,  or  merely  by  reserving  to  him  the  right  of  ac'.ion  of  fomiedon,  in  the  descen* 
der,  which  is  specified  in  the  statute.     On  this  subject  the  followiug'disiinrtions  were  early 
established:  That  the  feoffment,  or  fine  of  tenant  ill  tail,  of  land  in  possession  by  virtue  of 
the  entail,  cau?c<l  a  discontinuance  of  the. entail,  whereby  the  issue,  ahd  the   persons  in  re- 
mainder and  reversion,  were  put  to  their  formedons:  but  that  the  grant  of  6ne,  which   ope- 
rates as  o  grant  of  tenaat  in  tail  of  land  in  remainder,  expectant  upon  estate  of  freehold,  o^ 
Af  tenant  in  tail  of  on  incorporeal  tenement,  whether  in  possession   or  remainder,  had  no 
such  effect,  but  lef\  a  right  of  entry,  or  enjoyment,   without  action,    to  the  persons  who 
should  be  entitled  under  the  entail.     A  discontinuance  may  be  either  in  fee,   or  fur  a  mord 
Kmited  period;   its  eflFoct  will  remain  while   the  estate  created    by  the   conveyance  of  the 
tenant  in  tail  continues;  and  if  he  make  a  lease  for  the  life  of  the  lessee,  this  fer.so  by  vir- 
tue of  the  livery  of  seisin,  and  as  creating  an  estate  which  may  possibly  extend  beyond  the 
Kfe  of  the  lessor,  is  a  discontinuance  during  that  estate,  and  rlierefore  the  lessor  is  no  longed 
tenant  in  tail,  but  requires  a  new  reversionary  estate  in    fee  simple.     If  now  he  grant  this 
reversion  to  a  third  person,  anJ  he,  by  the  death  of  the  lessee  in  the  life-time  of  the  grant- 
or, become  seised  of  the  land,  the  discontinuance  is  then  extended  to  the  Inrhole  fee  simple, 
just  as  if  the  tenant  in  tail  had  originally  made  a  feoffment  in  fee;  but,  without  this  seisin 
of  the  grantee  in  the  life-time  of  the  grantor,  the  mere  alienation  nf  the  reversion  does  not 
enlarge  the  discontinuance.     But  a  discontinuance  made  in  the  manner  above  mentioned, 
though  it  may  be  of  limited  duration,  cannot,  while  it  Insts,  have  a  partial  operation   in  re- 
spect of  the  persona  whom  it  affects.     If  the  estate  tail  be  discontinued,   so  are  all  the  re- 
raaindors  and  the  reversions;  Cro.  Car.  321;  Co.  Lit.  025.  626. 

There  may,  however,  be  a  discontinuance  without  feoffment  or  fine,  by  the  obligation  oJT 
a  warranty  descending  on  the  person  entitled  under  the  entail.  Thus,  if  a  tenant  in  tail  be 
disseised,  and  then  releaso  his  right  to  the  disseisor,  with  a  clause  of  warranty  against  him<^ 
self  and  his  heirs,  and  afiervvards  die;  now  his  eldest  son  is  not  allowed  to  enter  into  the 
land,  but  must  bring  his  action  of  formedon,  in  order  to  give  the  disseisor  an  opportunity 
»f  pleading  the  warranty.  It  is  plain  that  this  is  but  a  partial  discontinuance,  for  it  extends 
only  to  those  persons  on  whom  the  oUigation  of  the  warranty  descends,  who  will  be  the  heirs 
general  (according  to  the  rule  of  descents  in  fee  simple)  for  the  time  being  of  the  person 
who  made  the  warranty.  The  most  effectual  process  by  which  the  heirs  and  the  persons  in 
nmainder  and  reversion  may  be  all  enc  oJBT  at  once,  and  the  estate  tail  converted  mto  a  fea 
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iittiple,  is  a  common  recovery.  The  effect  of  a  common  recovery  is  to  convert  the  estiitd 
tail  on  which  it  operates  into  a  fee  simple,  as  absolute  as  that  ovt  of  which  it  was  at  first 
derived.  The  recovery  mast  therefore  defent,  not  only  the  remainders  and  reversion  which 
are  expectant  on  the  natural  expiration  of  the  estate  tail,  but  also  all  shifting  uses  in  execu- 
tory  devises  to  which,  as  destructive  casualties,  it  u-ai  subjected  in  its  creation;  Holuies  v. 
Adstrie,  1  Mudd.  551.  It  is  laid  down  by  Lord  Hult,  that  if  the  donor  reserve  a  rent,  with 
'  a  condition  to  re-eivter,  on  non-payment^  a  recovery  will  nor  bar  it,  that  being  a  condi- 
tion that  runs  with  the  land,  in  contradistinction  tu  a  collateral  condition,  giving  a  right  of 
ra-entry  fwr  non-psyment  of  a  sum  in  gross.  It  would,  perhaps,  bo  difficult  to  find  another 
instance  of  a  condition  so  inherent  to  the  land  as  not  \q  be  destroyed  by  the  recovery  of 
tenant  in  tail  in  possession,  whose  estate  was  created  at  the  Fame  time  with  the  condition. 
A  condition  not  t«i  alien  the  estate,  though  not  absolutely  void,  (for  it  converts  what  would 
otherwise  be  a  discontinuance  into  a  forfeiture,)  is  of  no  avail  against  a  lecovery,  nor 
against  a  fine  with  proclamation. 

For -a  fine  levied  by  tenants  in  tail,  whether  in  possession  or  remainder,  is  not  withor.t  its 
effect.     By  the  statute  De  Dotfis,  indeed,  such  a  fine  is  declared  to  be  void;  y^t  wlteo-  ap- 
plied  to  lands  of  which  the  conusor  was  actually  seised  in  tail,  it  has  always  baen  held  to  be 
a  discontinuance.     Under  the  statute  of  4  Hen.  7.  it  was  considered  doubiful  whether  the 
heirs  to  an  entail  were  included  in  the  denomination  of  privies  to  the  fine  of  their  ancestor. 
But  this  doubt  was  removed  by  stat.  32  Hen.  S.  c.  36.   which  declares  a  fine  levied  with 
proclamations  according  to  the  former  statute,  by  any  person  of  full  age.  of  lands  or  tene- 
ments before  in  anywise  entailed  to  him  or  to  any  of  his  ancestors  in  possession,  reversion, 
or  retttaiflder,  to  be  a  sufficient  bar  and  discharge  for  ever  against  him  and  his  heirs,   claim- 
ing only  by  force  of  such  entail.     The  effect  of  a  fine  upon  the  remainder  and  reversion  it 
not  altered  by  this  statute.     If,  therefore,  tenant  in  tail  of  an  incorporeal  tenement  in  pot- 
aession  or  remainder^  or  of  land  in  remainder,  levy  a  fine,  the  ulterior  estates  in  remainder 
or  reversion  are  not  affected;  and  hence  the.  estate  transferred  is  of  a  peculiar  kind,  being 
a  fee  simple,  which  will  npcessarily  cease  on  the  conusor's  death  without  i^iue,  inheritable 
acaording  to  the  entail.     On  the  other  hand,  if  tenant  in  tail  of  land  in  possession  levy  a 
jfine  without  the  concurrence  of  the  person  in  remainder  or  reversion,  he  at  the  same  time 
ibarshis  own  heirs  ond  discontinues  the  ulterior  interests,  which  will  also  eventually  he  bar^ 
•red,  unless  recovered  by  a  formedon  brought  within  five  years  after  the  right  of  possession 
-shall  occrue.     But  whether  the  estate  tail  be  in  grantor  in  livery,  if  the  immediate  reversion 
or  remainder  in  fee  simple  happen  to  bo  vested  in  tlie  conusor  himself,  or  in  one  of  several 
'Conusors,  or  in  the  conusee.  the  determinable  fee  into  which  the  estate  tail  is  converted  by 
the  fine  will  be  merged  in  the  ulterior  absolute  fee;  and  thus,  what  was  at  first  a  reversion 
■or  remainder  in  remo!e  expectancy  will  become  an  estate  in  possession.     And  here  the  dif-  , 
ierence  between  the  operation  of  a  fine  and  a  recovery  is  very  observable;  for  a  recovery 
would  have  converted  the  estate  tail  into  a  fee  simple,  and  destroyed  the  expectant  estate, 
awhile  a  fine,  on  the  contrary,  destroys  the  estate  tail,  and  gives   the  immediate  enjoyment 
4>t  tlie  expectancy;  and  tiiis  difference  is  not  merely  theoretical;  for,  if  the  estates  have  been 
transmitted  by  descent,  and  incumbrance  made  by  the  ancestor,  which  upon  his  death  must 
have  dropped  off  from   estate  tail,  would  still   adhere  to  the  ulterior  fee  simple;  and, 
together  with  it,  would  either  be  cut  off  by  the  recovery,   or  establish  an  immediate  right 
by  the  fine. 

Though  an  entail  cannot  be  discontinued  but  by  the  pnrson  seised  in  tail  under  it;  yet, 
if  tenant  in  tail  in  possession  convey  the  land  to  another  hy  lease  and  release,  and  at  the 
same  time  covenant,  with  him  to  levy  a  fine,  this  fine  being  afterwards  levied  makes  adis- 
eonlinuance,  for  the  lease  and  release  and  fine  are  all  to  this  intent  considered  as  one  assur- 
ance, in  which  the  fine  has  the  principal  operation.  And  it  would  seem  that  this  operation 
ia  to  be  regarded  as  commencing  from  the  execution  of  the  prior  conveyance;  for  it  has  been 
held,  that  where  tenant  in  tail,  having  created  a  tenant  to  the  pioscipe  for  the  purpose  of 
MuSpt'mg  a  recovery,  made  his  will  relating  to  the  same  lands,  and  then  suffered  the  recove- 

*^^^^"***'~"*"^^"~'"^^"^^'— """^^"^^^^^"^^ 

*  Tenant  in  tail,  having  an  estate  of  inheritance,  has  a  right  to  all  deeds  and  munrmenta 
belonging  to  the  lands,  which  the  Court  of  Chancery  will  order  to  be  given  to  him;  2  P. 
Wm8.471. 

f  Tenant  in  tail  having  only  a  particular  estate,  and  not  the  Entire  property,  he  is  not 
bound  to  pay  off  any  charges  or  incumbrances  affecting  the  estate.  But  where  a  tenant  in 
tail  does  pay  off  an  incumbrauce  charged  on-the  fee  simple,  the  presumption  is  that  such 
payment  was  made  in  exoneration  of  the  estate;  because  he  may,  it  he  pleases,  acquire  the 
absolute  owuership.  But  the  tenant  in  tail  may,  by  taking  an  assignment  of  the  incumbrance 
to  a  trustee  for  himself,  or  by  several  other  acts,  charge  the  estate  With  the  payment  of  such 
maintenance:  1  Mo.  R.  2U6.  It  was  formerly  held  that  a  tenant  in  tail  was  not  ev«n  bound 
to  pay  the  interest  of  any  incumbrance  charged  on  the  estate;  but  it  has  been  since  resolved 
Uiat  in  ioine  cases  he  is  bound  to  keep  down  the  interest. 
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DISPENSED  WITH,  p.  26.  ''""AUCTION    MAT  BB 

(I)   ITS  BEING  UNCONDITIONAL    p    ^7 

^^^.  ~J.  ^e'""^*""''''  ''=''^'"'  *•■"'  «^"''''"'-  O"  THE  SUM  TENDtRED, 

(K'^ THE  FORM  OF  THE  PLEA,  p.  28. 

/i| ^"^  ^""^"^  ^'*'^  THE  PLEA  18  TO  BE  PLEADED,  5.  29 

/M'?  ~^~  ^'"*'  '^^S^T  OF  MONET  INTO  COURT,  p    29  ' 

io    "" REPLICATION  TO,  A.N D  SUBSEdUENT  PLEADINGS,  p.  30 

(^1 EVIDENCE,  p.  30.  '  "^ 

CONTRAciT^:^: PERFORMANCE    OF    A 

co„m.i„-,o„e«  .hall  by  doo.l  inim.ed  and  .nrXu  araro?J.:tJ'i  k,  ,t,^^!;  i  VH'*", 
the  creditors  as  aforo-aid  of  anr  l.in.U   tenemant.   .n/h^,   i*  •       ""  ""  '"""*'•'  "'^ 

land  or  Ireland,  whereof  th.  bankn"J;  s  Jr.d.  Xnv  e,M,o".l!in^^  '"  *^«- 

or  remainder,  and  whereof  no  revorTion  or  rem-ai^de^  in  1  c  I'n  '^"hHir.IrT "•'"?"' 
of  Iho  crown;  and  every  such  deed  shall  be  £ood  iiirnin<  .i.T-.:j  k  'i.  ^".'.  P'.""'""" 
ha  body,  and  ..alnst  all'per.on,  chimin,  «nrt;*;ft;V  l"  b  Imrban'k'  „m''  'a'' d'"'"  "f 
all  persons  whom  tlio  said  bankrupt  by  fine,  common  rooo..,.  ^?T1  ?i  ^  '  ""''  "S"'"" 
cut  off  or  detract  from  any  remainder.  re»;r!Z™or  other 7.  ferl  i7o^  ,  "";•""•  IJ  «1" 
•aid  lands,  lenements.  orLreditnmenis.  """""  '"  °'  ""'  "^  ""^  "^  'h. 

Ii  has  been  held  that  under  iho  similar  onactmenfs  of  20  Jac   1 'c  10  .    i<>    .     -       • 
..onbemff  .ssued  jointly  against  the  tenant  for  l.fe  in  possessi-m,   and  tenan,  f;  "..n   JUT 
nK..mder  (who  happened  ,o  bo  partners  ...  trade),  the  Sommis.ioie?,'  dejd  ha.  not  1  X; 
of  a  recovery,  but  operated  Koparately  upsn  each  estate  like  a  finn      t!!,,  .  •   ^  '■  .' 

way«  allowed  to  make  leases  for  any  xjm  ot  ve.rs-  Ihi  I.  %  •  k-  ^*"''"' .?  *"'  '""'  «'■ 
valid  and  indefeasible;  and,  after  his  d^lh   irtTa'.,r..^ili        ?«  '"j  """»    '/-    "•"'•'  ^  '        ' 

unlesa  defeated  by  the  entry  of  the  heir  who  fin.V.H  f  <"'"'.'"»«^'  «•«"•«  ••"!  «ubM,i, 
the  le«eo,  placed'hims.in-:.  1  sU.''^  In'^"',  '«  ZZ'  "aTT^^^^'ryX:'  T  '""* 
grant)  or  covenant  to  stand  soisc.l  (where  the  proper  consider  ■'iio„«?  ("\""''fP  'X'"?  <» 
or  leas,  and  rdease  by  ,on<mt  in  tl.il  ,o  ,  perSon^.dh  ";».";«,  Inn  I  r«T'"  "I"**"'* 
ce.,ar  ly  determining  on  fnlure  of  all  persons  ini.erltnbi;  „  hi'es.ale  taiT  bm  o^S  ti  ""' 
while  i.ivb  persons  exist  and  nogloct  to  enter.  If  however  tl.»i.nl»,  ■  L^  I  continuing 
O^a  tenemeS.  n.r  the  t.r.n  of  his^own  life,  he'has  t'hernrbinJrrSr  grveX'^ch  '^Z\^ 

&^Ti:t  ^c^  s^:.::,erc::.r::idi;i'oi  cL^^^^ 

the  pl.!:i::'^c  h  i^sis.  irirrtejiabr  ::•.  r,rt  ':Xnt' "'  •  "•-  •• 

to  be  completed,  a,  to  deliver  stock,  goods.  A  c.'Vord  Te/terden!  «  8 T an/p'.?,  ^kl 
that  a  plea  of  tender  was  very  seldom  sDcceisful:  he   recietted  to  ale  k  nI«H-!^'    i  . 

eajH  tt  .  b«t.r  to  pay  money  into  court  tha.  U.  incur  Z'll^o}  Z^^o.  /"p^Tf 


16  ^  TENDER.— QTJtfcwirt/. 

[  2«  J  III.    RELATIVE  TO  TENDER  OF  MONEY. 

A  tender  (A)    In  what  ACTIONS  IT  MAT  BE  MADE.* 

may  be        |^  JoHNsoN  V.  Lancaster.  M.  T.  1769.  K.  B.  Str.  576,     Gii^s  v.  Harris, 
a'^lnfum  M.  T.  1697.  K.  B.  1  Ld.  Raym.'255.  contra. 

meruit,  ol        ^t  was  settled  on  demurrer,  that  a  tender  is  pleadable  to  a  quarUum  meruit, 
tliougb  the  and  said  to  have  been  so  held  before  in  B.  R.  10  W.  3.  Giles  v.  Harris,  Salk. 

demand  be  6^<2, 

uncertain;!  o      Jqhnston  V.  Clat,  E.  T.  1817.  C.  P.  I  Moore,  200i  S.  C.  7  Taunt. 

486. 
ba're  coTe*  ^"  action  of  debt  had  been  commenced  against  the  defendant  by  the  plain- 
nant  for  the  tiff  for  non  payment  of  rent.  This  action  had  been  subsequently  discontinu-> 
payment  of  cd,  and  an  action  of  covenant  commenced  for  the  same  rent;  the  amount  of 
mooey.  which  the  defendant  tendered  previously  tS"  the  issuing  of  the  writ  in  the  se- 
cond action.     The  Court  held  that  the  tender  was  well  pleaded. 

(B)  At  what  time  it  should  be  made.J 
Hammond  v.  Ouden.  M.  T.  1699.  K.  B,  12  Mod.  421,  S.  P.  Duke  of  Rut- 
^     .  LAND  V.  Hodgson.  Slra.  777. 

^^V*done*  ^"  ^^  action  on  the  case,  the  plaintiff  declared  that  in  consideration  of 
at  or  before  seventy  pounds  paid  by  him  to  the  defendant,  the  defendant  super  de  assumpsit 
n  certuin  to  deliver  to  the  plaintiff  on  or  before  the  18th  of  January  following,  on  board 
day,  th#  the  plaintiff's  ship,  in  such  a  place,  twenty-five  quarters  of  oatmeal,  and  six 
tendermust  h^jj.  ^^j  splitted  sieves.  The  plaintiff  alleged  that  he  did  bring  his  ship  on 
▼ttn'Mi*^**"  ^^^  "*^  *^^^'  ®^  January  to  the  said  place,  and  that  the  defendant  did  not  de- 
time  of  the  'iver  to  him,  &c.  Verdict  and  damages  for  the  pli^intiff.  That  the  things 
day.  were  to  be  delivered  on  or  before  the   18th  of  January,  and  the  breach  is  laid 

[^  Sd  ]  in  not  delivering- on  the  18th,  when  the  promise  might  be  well  performed  in 
delivering  at  any  time  before.  The  declaration  was  good  enough  without  say-* 
ing  that  there  wris  no  delivery  before  the  18th;  for  though  the  defendant  had 
election  to  deliver  them  before  the  18th,  yet  for  that  there  must  have  been  a 
concurrence  of  the  plaintiff,  for  he  must  be  there  and  accept;  for  the  defend- 
not  cannot  make  a  tender  before  the  18th,  sufHcienl  to  excuse  him  from  roakn 
ing  a  delivery  on  the  18lh;  for  the  18th  being  the  ultimate  time  the  law  ap- 
points for  doing  of  it,  the  one  party  ought  to  be  there,  to  tender,  and  the  other 
to  accept;  and  if  the  defendant  had  come  before  the  18th  to  the  place^  an(( 
tendered  it,  it  would  not  excuse  him  from  tendering  at  the  day. 

(C)  Effect  of  making. § 

*  A  tender  cannot  in  general  be  pleaded  except  when  the  action  it  broaght  for  the  ro« 
coYery  of  a  certain  peconidry  demand,  qr  tho  making  of  a  tender  is  expressly  authorised  by 
act  of  parliament. 

f  Or  in  covenant  for  non  payment  of  rent,  1  Snand.  S3.  d«  n.  4. 

%  A  tender,  to  be  available,  must  always  be  made  before  action  brooght;  but  it  is  no 
objection  to  a  tender  that  the  creditor  had  previoasiy  pot  the  matter  into  his  attornoy'a 
bands;  1  Marsh.  55;  S.  S.  5  Taunt.  307.  The  obligor  can  plead  a  tender  to  one  whom  the 
obligee  has  appointed  to  receive  the  money,  and  refusal  of  it,  but  not  where  he  is  bound  tQ 
pay  the  money  to  a  strauger;  Mo.  37.  Where  the  obligee  of  a  bond  receives  tho  whole 
principal  after  it  is  payable,  he  connot  recover  in  un  action  on  the  bond;  as  solvit  post 
diem  is  a  good  plea;  JDuxnn  v.  Parkes,  1  E^p.  110.  A  plea  of  tender  afier  the  day^of 
payment  cif  a  bill  of  exchange,  and  before  action  brought,  is  not  good,  thongh  the  defend- 
ant aver  that  he  was  always  ready  to  pay  from  the  time  of  the  tender,  and  that  the  aun^ 
tendered  wns  the  whole  money  then  due,  owing,  or  payable  to  the  plaintiff,  in  respect  of 
the  bill,  with  interest  from  (he  titnc  of  the  default,  for  the  damage;  sustained  by  the  plaio- 
tiif  by  reason  of  the  noa  performance  of  the  promise;  Home  v.  Peploe,  8  East,  168, 
When  a  tender  is  made  in  a  term  prior,  in  fact,  to  (he  commencement  of  the  action,  bm 
tho  declaration  is  of  the  same  term  as  (hut^  and  refers  to  the  first  dny  of  the  term,  the  de- 
fendant shall  not  be  allowed  to  prove  the  tender  in  evidence,  as  there  should  have  been  a 
fpectal  memorandam  of  the  day;  Uolfe  v.  Norden,  4  Esp.  72.  A  defendant  who  olfors 
payment  after  action  commenced  and  before  declaraiion,  is  not  to  bo  indulged  by  a  stay  of 
proceedings  on  p.iymont  of  (he  dcninnd  nod  ousts  of  the  writ,  onlcss  he  can  show  an  actual 
tender,  and  unless  the  declara(ion  was  delivered  for  the  sake  »f  enhancing  the  costs;  Gib* 
bon  V.  Copeman,  6  Tnon!.  840;  S.  C.  1  Marsh.  392. 

§  A  tender  operates  Iik<;  the  payment  of  money  into  court,  ns  an  admrs^ion  of  the  eoi^- 
contract  stated  in  the  declaration;  Coy  v.  Brain,  3  Taunt,  95.  A  promise  to  pay  thai 
debt  of  a  third  person  need  not  be  proved  to  be  in  writing,  when  the  defendant  pleads 
A  tender,  and  p.iys  njoney  iolo  court  on  such  promise;  Miidleton  v.  Brewer,  PeaHe^  \^y 
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K     Isaac  v.  Ledgingham.  M.  T-  1670.  K.  B.  1  Vent.  167.  A  tender 

The  Court  held  that  tender  and  refusal  was  as  much  as  payment.  f"**  refuiil 

.     2.     Cox  V.  Brain.  T.  T,  1810.  3  Taunt.  95,  lenrto  pay 

A  count  in  a  declaration  in  asaumpsit  averred  that,  in  consideration  that  the  ment. 
plaintiff  would  Int  to  the  dependant  certain  tithes,  the  defendant  agreed  to  pay  But  as  it 
4lL  and  that  the  plaintiff  did  let  the  said  tithes,  and  did  permit  the  defendant  ^<1"^'(b  '^^ 
to  take  them  a  tender  on  all  the  counts  generally;  was  holden  to  preclude  the  ^^J^J.**^!* 
defendant  from  showing  a  legal  interruption  to  his  taking  them,  if  any  such  in-gt]|itQ^i„ 

terruption  existed.  .  thededara 

tioii,  cnre  should  he  exercised  not  to  plead  it,  where  such  an  admission  would  be  prejudicial.* 

3.     Simon  v.  Gavil.    T.  T.  1703.  K.  B.  Salk.  75;  S.  C.  2  Ld.  Raym.  961.     [  24  ] 
A  submission  was  of  all  controTersies  pending;  the  arbitrator  awarded  that  If  a  party 
all  suits  now  pending  between  the  parties  should  cease,  and  that  the  defend-  *'  under  aa 
ant  should  pay  10^  in  full  of  all  demands,  and  release  all  demands  till  the  time  ^^^?? 
of  the  award;  and  upon  the  payment  of  the  10^  the  plaintiff  should  release  lease  on 
to  him,  &c.     Upon  a  writ  of  error  of  the  judgment  given  in   C.   B.     The  payment  of 
Court  held,  if  the  plaintiflT  would  not  receive  the   10/.,  because  he  would  not  money,  be 
be   obliged  to    release  when   the  defendant  tendered,    and  he  refused,  he  wai '■  '*^'"*  '* 
as  much  obliged  to  release  upon  the  tender  and  refusal,  as  if  he  had  actually  [ender%od 
received  the  money.  refusal,  ae 

(D)  To  WHOM  IT  SHOULD  BE  madeJ.  '  if  actually 

*  And  it  was  once  held,  that,  after  a  plea  of  tender,  the  plaintiflT  conld  not  be  nonsuit-  P^^^'t 
ed;  per  Hutith,  J.,  in  Harding  v.  Spicer,  1  Cnmpb.  827.  Bat  now  a  ditlerent  rale  obtains, 
8  Bing.  290.  If  a  writ  be  returnable  on  the  first  return  of  the  term,  and  the  defendant 
give  notice  thit  the  debt  and  cosis  will  be  paid  before  the  appearance  day,  and  accordingly 
tender  iho  debt  nnd  coats  of  the  writ  betore  that  day,  the  plainiiflf  ia  not  entitled  '.o  the 
co^ls  of  a  decl  iration,  delivered  de  bene  esse;  Partington  v.  WiPiama,  2  N.  R.  298. 
Where  a  defendant,  on  being  taken  in  execution  nndor  a  writ  of  capias  ad  satisfacien- 
dufn,  tr*nd(Med  the  debt  und  costs  to  the  plaintiff  *a  attorney,  nnd  required  time  to  sign  hie 
di-«charo0,  which  he  refused  to  do  nnlil  he  had  paid  an  independent  cbllatera  demand  for  cost; 
held,  that  the  pininti.r  and  his  attorney  were  liable  to  an  action  on  the  case  foranch  refa- 
sal;  Croner  v.  Pheliing,  6  D.  and  K.  129.  Where  the  maker  of  a  promisssory  cote  paid 
money  in^o  the  hdndd  of  an  ngenl  to  secure  it,  and  tbo  agent  tendered  the  money  to  the 
bolder  ef  the  note,  on  condition  of  having  it  delivered  ap;  the  note  being  mislaid,  this  con- 
dition w>is  not  complied  with;  and  the  agent  afterwards  became  bsnkropt  with  the  money 
in  his  handd.  Held,  th:it  the  maker  was  still  responsible  on  the  note;  but  that  interest  wae 
not  recoverable  after  the  time  of  the  tender;  Bent  v.  Dunn,  8  Camp.  296.  A  formal  de- 
mand is  necessary  before  an  action  can  be  commenced  against  overseers  for  the  sorploe 
arising  from  a  distress  for  poor  rates,  ond:r  the  slat.  27  Geo.  2.  c.  20.  s.  2.;  and  a  plea  of 
tender  which  is  proved  not  to  cover  the  plainti6f's  demand  will  not  cure  the  objection; 
Simp'on  v.  Routh,  4  D.  and  R.  181;  S.  C.  2  B.  and  B.  682. 

t  Where  a  man  is  to  pay  money  npon  an  act  being  performed,  and  there  ia  a  tender  of 
peifnrrning  the  act,  and  h  refusal,  it  is  equivalent  to  its  having  been  done;  Lanoashire  v. 
Kellingworth,  Com.  116.  If  there  be  a  lender  of  the  money  after  the  day,  and  refusal 
vpoQ  and  after  debasemunt  of  the  coin,  the  debtor  shall  bear  the  loss;  1  Dy.  82.  PI.  70. 
A  sum  awarded  to  bo  paid  is  lost  for  ever  by  tender  and  refusal;  Genne  v.  Tinker,  8  Len. 
24. 

t  A  tender  to  a  person  aatborized  b}  the  creditor  to  receive  money  for  him  is  tnfficient; 
Goodland  v.  Blewilh,  1  Camp.  447.  And  where  a  clerk,  who  was  in  the  ordinary' habit 
of  receiving  money  for  his  mnster,  was  directed  by  his  maaler  not  to  receive  the  snm  in 
qaesiion.  fur  that  he  hud  pot  it  into  the  hands  of  the  attorney,  and  the  clerk,  on  tender 
made  rcfised  to  receive  the  money,  a-tsigning  the  reason,  it  was  held  to  be  a  good  tender 
to  the  principal;  Mo3'at  v.  Parsons,  5  Taunt.  307.  A  tender  to  the  attorney  on  the  record 
ia  a  good  lender  to  the  principal;  Crozer  v.  Pilling,  4  B.  and  C.  26.  When  the  money 
Wrfs  brought  to  the  houso  of  the  plaintiff,  and  delivered  to  his  servant,  who  retired,  iind 
appeared  to  go  to  the  muster,  it  was  held  to  be  evidence  to  go  to  the  jury,  from  which 
they  might  infer  that  a  lender  was  made;  Anon,  1  E«p.  349.  A  tender  lo  one  of  several 
partners  is  suifinipnt;  Douijlas  v.  Patrick,  3T.  R.  683.  Bot  n  tender  of  debt  due  to  a 
bankrupt's  esia'e  to  a  collector  employed  by  the  solicitor  under  the  commission  ia,  as  it 
seems,  bad;  Blow  v.  Rus.'»ell,  1  C.  and  P.  465.  The  obligor  of  a  bond  may  pJead  a  ten- 
der lo  one  whom  the  obligee  has  appointed  to  receive  the  money  and  refusal  of  it,  but  not 
where  he  is  boond  to  pay  the  money  to  a  stranger.  Mo.  87.  Two  proviwes  in  two  inden- 
tures of  conveyance  of  two  several  manners  so  A.  and  B.  that  if  the  fdolfur  pay  or  tender 
%08.  to  A.  ard  R.  or  to  the  heir  of  A.  they  shall  be  void.  A  dies?  tender  to  B.  is  i"»  bat 
to  ihe  heir  of  A.  is  good;  yet  it  mast  be  of  two  twenty  ahWIings;  8  Dy.  872.  P'- *«■ 
Where  the  defendant,  en  going  te  the  office  ef  the  plaintiff's  attorney  to  tender, the  flebt, 
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1 8  TENDER .— Of  JMbney . 

[65]  (E)   On  waoSK  BEHALF  TO  BB  MADE.* 

(F)    What  amount  should  be  TENDERED.t 

(G)  Ix  what  manner  tender  should  be  made  in  general.^ 
(H)  Of  froduciaNG  the  money,  and  when  its  production  may  be  dispen- 
[  26  ]  bed  with.^ 

I.  Thomas  v.  Evans.  M.  T.  1812.  K.  B  10 East,  101. 
To  make  a  To  an  action  of  assnm-psiiy  the  plaintiff  pleaded  a  tender  of  10/.  .The  evi- 
legal  tender  ^jgjj^jg  ^.^g^  jj^qj  the  defendant,  having  been  employed  as  attorney  for  the  plain- 
be*'^*ilier  mi  ^*^'  had  in  that  character  received  lor  his  use  10/.  in  part  payment;  and,  on 
nciual  offgrgoi'^g  (xom  home  for  a  time,  left  the  10/.  with  his  clerk  there.  Some  time  afier 
of  the  monthe  plaintiff  called,  and  demanded  16/,  8«.  1  Icf.,  which  he  said  he  supposed  E. 
©y  produc  had  received*,  when  the  clerk  lold  him  that  E.  was  gone  from  home,  and  had 
^ioAut^Vm  ^e^^vilhhim  10/.  to  give. to  iKo  plaintiff  when  he  called.  The  plaintiff  said 
Df°it"mlii"  ^®  would  not  receive  the  JO/.,  nor  any  thing  less  than  his  whole  demand.  Tlie 
be  diopens  clerk  did  not  offer  the  10/. 
ed  with  by       The  Court  were  of  opinion  the  evidence  (vas  insufRcient.     Lord  Ellenbo- 


the  express  rough,  C.  J.,  observing,  "It  is  expressly  staged  that  the  clerk  did  not  offer 
or  e  uTJlT" '^®  10/.,  he  only  talked  about  having  had  10/.  left  with  him  to  give  to  the 
lent  ac7or  plaintiff  when  he  called,  without  making  any  otTer  of  it;  which  is  not -a  tender 


the  credit    in  law. 


wai  referred  to  n  person  in  the  office,  who  objected  to  receive  it  ai  insodieient ;  held  that 
it  was  good,  wMliout  proof  tlirit  the  person  to  whom  it  was  irmde  wns  aothorized  on  the 
part  of  ihe  plaintitl*  to  leceivo  it;  Wilmot  V.  Stiiitb,  1  M.  and  Mulk.  N.  P.  236;  and  8  C. 
and  P.  45.3.  A  tender  made  to  the  allorney  or  his  c!crk,  after  a  letter  aent  by  the  attorney 
to  demand  payment,  the  aoihoriiy  not  being  di.'<rl.iinied  at  tbe  finie,  held  good;  S  C  and 
P.  N.  P.  453.  If  A.  bH  indebted  to  several  persons  in  different  sams  of  money,  and  when 
th^y  are  all  a^jiemblcd  together  tender  there  one  gross  sam  sufficient  to  satisfy  all  their  do- 
denrjRnd^,  which  ihey  refuse  to  receive,  insisting  on  more  being  done,  this  is  a  good  tender; 
Bl.-ick  V.  Smith,  Peaks,  88. 

*  Semh.  a  tender  mu^t  be  tnken  to  be  made  on  behalf  of  the  person  who  owea  the 
money;  Chanioant  ▼.  Thornton,  2  S.  P.  60.  When  a  pnrty  has  st'parate  demands  for 
vneqaai  Hums  against  several  persons,  on  offer  of  one  sum  for  the  debts  of  all  will  not  anp- 
port  n  plen,  stating  that  a  certain  portion  of  the  sum  waa  tendered  for  the  debt  of  one; 
iSiory  V.  Harvey.  3  L^ing:  304. 

1  If  a  man  tenders  more  than  he  oovht  to  pay,  it  is  good;  for  the  other  ought  to  accept 
BO  mcch  as  is  due  to  him;  Wade's  case,  5  Rep.  115.  c. ;  Astley  v.  Reynolds,  2  Str.  916. 
But  it  seems  that  such  a  tender  \n  only  good  where  it  ia  mnde  in  monies  numbered,  so  that 
the  creditor  may  take  what  is  due  to  him.  Therefore  a  tender  of  a  5/.  note,  from  which 
the  creditor  is  desired  to  take  3/.  lOs.,  is  ^ood;  Uetiersbeo  v.  Davies,  3  Camp.  70;  Robin- 
•on  V.  Cock,  6  Tannt.  336;  W,  kins  v.  Robb,  2  Esp.  710;  Brady  t.  Jones,  2  D.  and  R. 
305.  But  where  a  greater  sum-^  tendered  than  the  sum  pleaded,  and  the  creditor  refoset 
to  receive  il  on  the  ground  that  the  amount  is  not  sufficient,  and  not  on  accoont  of  iho 
form  of  the  tender,  the  tender  is.  as  it  seems,  good;  Black  v.  Smith,  Peake,  88;  Saunders, 
r.  Grahnm,  Gow.  121.  A  tender  to  ona  of  several  p^trtnera,  including  a  debt  due  to  th« 
partnership,  and  also  a  debt  due  to  that  one  partner  individually,  is  a  good  tender  of  ihe 
partnership  del»l,  unless  objected  to  on  account  of  the  form  of  the  tender;  Douglas  ▼.  Pat- 
rick, 3  T.  R.  68.3;  Blnck  v.  Smith,  Peake,  HS,  A  lender  of  21.  to  p«y  U.  13«.  is  good, 
if  the  plaintiff  ohjecis  to  receive  it  only  because  he  is  entitled  to  a  larger  sum,  and  not 
on  the  ground  thctt  he  has  no  change;  Cadinon  v.  Lubborh,  6  D.  &  R.  289. 

X  Bank  notes  were  not  made  a  legal  tender  by  the  87  Geo.  3.  c.  46;  Grighy  v.  Oakef, 
2  B.  and  P.  526.  But  a  tender  of  a  Bank  of  lingland  note  is  good  if  not  objected  to  at 
the  lime;  Brown  ▼.  Saul.  4  E«p.  267;  S  P.  Wright  v.  Read.  3  T.  R,  554.  A  tender  in 
a  liristol  bank  bill  was  held  m  the  Exchequer  not  to  be  a  good  tender,  though  no  objection 
was  made  to  it  on  thai  accnunt;  Mills  v.  i^afibrd,  Peake,  180.  n.  But  before  and  after  that 
case  it  was  held  in  the  King's  Bench  tha  n  similar  sort  of  tender  was  good;  Lockyer  y. 
Jones.  Peake,  180.  n  5  And  in  Wilby  v.  Women,  M.  T.  28  Geo.  3.  Buller,  J.,  held  that  a 
draft  on  a  banker  waa  a  good  tender,  if  not  objected  to  by  the  creditor.  See  56  Geo.  8. 
c.  68,  8.  11.  by  which  gold  coin  is  declared  to  be  the  only  legal  tender;  and  see  51  Geo. 
8  c,  127.  8.  S.;  52  Geo.  3.  c.  50.  a.  6.  as  to  the  lender  of  Bank  notes  by  tenants  in  case  of 
distress  for  rent. 

§  The  manner  of  the  tender  and  of  the  payment  should  be  directed  by  him  who  make* 
them,  and  noi  by  him  who  accepts;  Pennel,  6  Co.  117.  a.  A  tender  of  money  in  bags  is 
valid  wlihoni  showing  or  counting  it,  if  tbe  proper  Bom  was  deposited  ia  them;  Wade't 
case,  6  Co.  IM.s. 
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2.     Black  V.  Smith.  M.  T.  1791.  Peake,  83,  S.  P.  Cole  v.  Blake.  Id. 

179.  As  wliore 

Per  Lord  Kenyon.     I  take  it  to  be  clear  beyond  a  doubt,  that  if  the  debior  ^^o.credii.r 
tenders  a  larger  sum  than  is  due,  and  asks  change,  this  will  be  a  good  tender,  I^Jo're  mon 
if  the  creditor  does  not  object  to  it  on  that  acct.jut,  but  only  demands  a  larger  ey  being 
8um.     There  is  not  any  occasion  to  produce  the  money,  if  the  creditor  refuses  (ino  than 
to  receive  it  on  account  of  more  being  due.  *'*®  amount 

(I)  Op  its  being  unconditional.  *®r"^o7*^T* 

Bradt  v.  Jones;  H.  T.   1823.  K.  B.  2  D.  &  R.  505.  L  "^'  J 

A  tender  of  sovereigns  was  made  by  the  defendant  to  cover  a  demand  of  6/ 'To  render 
17«.  6d.,  at  the  same  time  be  delivered  in  writing  a  counterclaim  upon  the  plain-  ^  tendor  a 
tiff.     The  plaintiff  did  not  lake  up  the  paper  or  money,  but  simply  said,  "You  ^1^^^^^*^ 
must  go  to  my  attorney."     The  tender  ^vas  holden    insufficient,   because  to  p^y  ^^^^ 
support  such  a  plea   there  must  be  evidence  of  an  o.1er  of  the  specific  sum  bo  unquali 
due,  unqualified  by  any  circumstances  whatever.  fied  1 

*  Where  a  defendant  tendered  seven  sovereif^ns  in  payment  of  a  demand  of 
6/.  n«.  6d.,  and  said  to  the  pl|iintiff,  "  There  take  your  demand;"  and  at  the 
same  time  delivered  a  counter  claim  Hpon  the  plaintiff  of  1/.  5$.,  who  said 
you  must  go  to  my  attorney:  held,  that  this  was  not  sufficient  to  support  a 
plea  of  tender  to  an  action  brought  for  6/.  17.?.  6(i. ;  Brandy  v.  Jones,  ^  D.  fit 
11.  305;  H')lland  v.  Phillips,  6  Esp.  46.  Where  a  person  offered  a  sum  of 
money  by  way  of  tender,  and  stated  the  preci.se  sum  he  so  offered,  which  he 
held  in  his  hand,  it  is  a  sufficient  tender,  it  was  twisted  up  in  bank  notes,  and 
not  shown  to  the  party;  but  if  the  amount  of  the  ^um  had  not  been  mentioned, 
it  seems  that  it  would  not  have  been  a  good  tender;  Alexander  v.  Brown, 
1  C.  &  P.  288.  If  an  interview  between  plaintiff  and  defendant,  when 
defendant,  was  willing  to  pay  10/.,  a  third  person  offer  to  go  up  stairs  to 
fetch  that  sum,  but  is  prevented  by  the  plaintiff's  saying  he  cannot  take  it,  such 
offer  is  a  good  tender;  and,  although  the  defendant  did  not,  at  the  time,  take 
notice  of  what  was  done,  yet  Iua  pleading  it  afterwards  is  a  sufficient  ratifica- 
cation  of  the  act;  Hardinof  v.  .Davis,  2  C.  &.  P.  77.  Where  the  defendant 
ordered  A.  to  pay  the  plaintiff  7/.  Hs.  and  the  clerk  of  the  plaintifPs  attorney 
demanded  8/.;  on  which  A.  said  that  he  was  only  ordered  to  pay  7/.  l!2j, 
which  sum  was  in  the  hands  of  B.,  and  B.  put  his  hand  to  his  pocket,  with  a 
view  of  pulling  out  his  pocket-book,  to  pay  7/.  12«.  but  did  not  do  so  by  the 
desire  of  A.,  but  B.  could  not  say  whether  he  had  that  sum  about  him,  but 
swore  that  he  had  it  in  his  house,  at  the  door  of  which  he  was  standins;  at  the 
time;  held,  that  this  was  not  a  legal  tender,  as  the  money  should  have  been 
produced  to  the  attorney's  clerk;  Crous  v.  Arnold,  7  Mod.  59.  Where  fhe 
defendant  went  to  the  plaintiff,  and  told  him  that  he  had  eight  guineas  and  a 
half  in  his  pocket,  which  he  had  brought  for  the  purpose  of  satisfying  his 
demand,  but  the  plaintiff  him  he  need  not  give  himself  the  trouble  of  offering 
it,  for  that  he  would  not  take  it,  the  tender  was  held  to  be  good;  Douglas  v. 
Patrick,  3  T.  R.  684.  The  agent  of  the  defendant  met  the  plain' iff  in  the  • 
street,  and  told  him  that  he  was  come  to  settle  the  business  between  the  de- 
fendant and  him,  and  that  he  was  desired  by  the  defendant  to  offer  him  4/.; 
the  plaintiff  said  he  would  not  take  it.  The  witness  then  said  he  would  give 
him  the  other  IDs.  out  of  his  own  pocket,  and  run  the  risk  of  being  repaid. 
He  then  pulled  out  his  pocket-book,  and  told  the  plaintiff,  that  if  he  would  go 
into  a  neighbouring  public-house  he  would  pay  him,  but  the  plaintiff  said  ho 
would  not  take  it:  this  tender  was  held  to  be  good.  Read  v.  Golding,  2  M, 
4  S.  86, 

t  Hence  a  tender,  accompanied  with  a  protest  against  the  party's  liability, 
appears  to  be  insufficient;  Simons  v.  Wilmott,  3  Esp.  91.  So  an  ofl'er  of 
payment,  clogged  with  a  condition  that  it  should  be  accepted  as  the  balance 
due,  does  not  amount  to  a  legal  tender,  Evans  v.  Judkins;  4  Campb.  15G; 
Huxham  v.  Smith,  2  Campb.  21.  So  where  the  tender  is  accompanied  with 
a  demand  of  a  receipt  in  full,  Glassoot  v.  Day,  6  Esp.  48;  but  though  a  party 


20  TENDER.— q^  money, 

>•    I    S8    J  (J)    Of  A  SUBSEQUENT  DEMAND  AND  REFUSAL  OF  THE  SUM  TENDERED.* 

(K)    Of  the  form  of  the  PLEA.f 

tendering  money '  cannot,   in  general,  demand  a  receipt  for  the  money,  yet 
where  the  creditor  did  not  object  to  a  demand  of  a  receipt,  but  that  the  sum 
,  was  insuificicnt,  the  tender  was  held  by  Lord  Kenyon  to  be  good;  Cole   v. 

Blake,  Peake,  179.  But  where  the  defendant  took  the  money  out  of  his 
pocket,  and  said,  if  you  will  give  me  a  stamp  receit,  I  will  give  you  the  money, 
and  the  plaintiff  replyed  that  he  would  not  take  it,  but  wonld.scrve  him  with 
a  Marshalsea  writ,  Abbot,  C.  J.,  held  this  to  be  no  proof  of  a  tender;  Laing 
V.  Meader,  1  C.  8t  P.  257.  The  debtor  ought  to  bring  a  receipt  with  him, 
and  require  the  creditor  to  sign  it;  and  if  the  latter  refuses,  he  is  liable  to  a 
penalty  by  43  Geo.  3.  c.  126.  s.  45.  If  ten  sovereigns  are  offered  to  a  person, 
and  he  is  told  that  he  may  take  those  ten  sovereigns  in  full  of  his  demand, 
this  is  not  a  good  tender,  Cheminont  v.  Thornton,  2  C.  8c  P.  50;  if  a  person 
put  down  a  sum  of  money,  and  the  plaintiff  offer  to  take  it  in  part,  and  the 
defendant  will  not  allow  him  to  do  so,  saying,  that  no  more  is  owing;  this  is 
not  a  good  tender,  because  a  person  tendering  money  should  tender  it  with- 
out making  any  terms,  and  leaving  it  open  for  one,party  to  say  that  more  was 
due;  and  to  the  other,  that  the  sum  tendered  was  sufficient;  Peacock  y. 
Dickson.  Going  with  money  in  hand  to  make  a  tender,  demanding  whether 
the  creditor  has  a  receipt  stamp,  and  receiving  an  answer  in  the  negative, 
without  any  actual  offer  of  the  money,  will  not  support  a  plea  ol  tender;  Ry- 
der V.  Townsend,  7  D.  &  R.   1 J9. 

*  To  a  plea  of  tender,  the  plaintiff  may  reply  a  subsequent  demand  and 
refusal  of  the  sum  tendered.  Issue  being  joined  on  the  fact  of  this  demand, 
it  will  be  incumbent  on  the  plaintiff  to  prove  that  he  demanded. the  precise  sum 
before  tendered;  proof  of  a  demand  of  a  larger  sum  than  that  which  was  origin 
ally  tendered  will  not  support  the  issue;  Spy  bey  v.  Hide,  1  Campb.  181 ;  5  h  & 
A.  630;  Coore  v.  Callaway,  1  Esp.  1 15.  The  demand  ought  to  be  made  by 
some  person  authorized  to  give  the  debtor  a  discharge.  Hence,  in  a  case 
where  the  demand  had  been  made  by  the  clerk  to  the  plaintiff's  attorney,  who 
had  never  seen  the  defendant  before  going  of  this  errand.  Lord  Ellenbo- 
rough  held  the  demand  insufficient;  admitting,  however,  that  a  demand  by 
the  attorney  himself  might  have  done;  Coles  V.  Bell,  I  Campb.  478.  A  bub-  ■ 
sequent  demand  upon  one  of  twe  joint  debrors  is  sufficient,  Peirse  v.  Bowles, 
1  Stark.  348.  A  letter  written  by  the  plaintiff's  attorney,  and  received  by 
the  defendant,  demanding  the  sum  tendered,  is  not,  as  it  seems,  sufficient 
evidence  of  a  subsequent  demand;  for  at  the  time  of  the  demand,  the  defen- 
dant should  have  an  opportunity  of  paying  the  sum  demanded;  Edwards  v. 
Yates,  1  R.  &  M.  360;  Ha>wood  v.  Hague,  4  Esp.  93.  But  a  letter 
demanding  payment  of  a  debt  sent  to  the  defendant's  house,  and  to  which  an 
answer  is  returned  that  the  demand  should  be  settled,  is  a  sufficient  evidence 
to  go  to  the  jury,  of  a  demand  on  the  issue  of  a  subsequent  demand  and  refu- 
sal; Hay  ward  v.  Hague,  4  Esp.  93. 

t  A  tender  cannot  be  given  in  evidence  under  the  general  issue,  but  must, 
in  all  cases,  be  pleaded  where  the  money  is  due,  and  payable  immediately,  by 
the  agreement;  the  parly  pleading  a  tender  must  show  that  ho  was  always  ready 
rom  the  lime  when  the  cause  of  action  accrued.  Hence,  to  an  action  of 
indebUaius  assumpsit^  where  the  defendant  pleaded  that  before  the  action,  viz. 
on  such  a  day,  he  tendered  a  certain  sum  of  money,  and  that  he  was  always 
afterwards  ready,  and  then  was  ready,  on  demurrer  the  plea  was  holden  bad. 
By  the  Court:  it  was  not  enough  that  he  was  always*ready  since  the  tender; 
the  money  was  due  before,  and  the  neglect  of  payment  was  a  delay,  a  breach 
of  coiitract,  and  a  cause  of  action,  so  where,  to  an  action  by  the  indorsee 
of  a  bill'of  exchange,  the  defendant  pleaded  that  after  the  expiration  of  the 
time  appointed  for  the  payment  of  the  bill  and  before  action  brought,  he,  the 
defendant,  tendered  the  whole  money  then  due  upon  the  bill,  with  interest,  in 
respect  of  the  damages  sustained  by  the  non-performance  of  the   promise; 
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and  that  he  always,  from  the  time  of  making  the  tender,  bad  been,  and  still 
was,  ready  to  pay.  Sic;  on  demurrer,  the  plea  was  holden  bad.     Lord  Ellen-* 
borough,  C.  J.,  observing,  that  in  Giles  v.  Harris,  it  was  expressly  decided 
thdt  an  averment  of  tout  temps  prist  was  necessary  in  a   plea  of  tender,   and 
that  it  was  one  of  those  land-marks  in  pleading  which  ought  not  to  be  depar-' 
ted   from.     A  plea  that  the  defendant  is  ready,  and  always  has  been  ready 
with  a  profert  in  curia,  but   not  averring  a  tender,  will  be  bad   on   general 
demurrer.     It  is  not  necessary  that  a  plea  of  tender  to  on  action  of  indebita- 
tus assumpsit  should  answer  a  special  request  laid  in  the  declaration;  on  a  day 
subsequent  to  the  day  on  which  the  promise  is  laid,  because  such  request  is 
surplusage,  and  therefore   the  day   on  which  it  is  made  is  wholly  immaterial. 
Plea  of  tender  and  refusal  is  in  general  not  sufficient,  unless  he  pleads  *'  always 
ready;"  Turner  v.  Goodwin,  Siark.  150;   1  Dy.  t\.  PI.    154;  1  Saund.  53. 
F.     Ready  from  the  time  of  the  tender,  is  not  sufficient;  Habdeny  v.  Tuke, 
Willes,  632.     In  debt  on  bond  conditioned  to  pay  500/.  to  the   administrator 
of  the  obligee  within  two  months  after  his  death;  a  plea  that  he  was  ready  to 
pay  it,  but  that  no  administrator  was  appointed,  without  saying  encore  prist,  is 
bad;  Lee  ▼.  Garrett,  2  Show.    144.     i{  tout  temp8  prist  be  pleaded  by  an 
administrator,  he  must  aver  that  his  intestate  was  at  all  times,  from  the  time  of 
making  the  promise  to  the  time  of  hi^  death,  ready  to  pay;  and  that  he  has, 
at   all  times  since   the  death  of  the  testator,   been  ready  to  pay;  Say.  18. 
Where  the  money  is  to  be   paid  in  discharge  of  a  debt,  (out  temps  prist  must 
be  pleaded,   notwithstanding  a  tender;  Hammond  v.  Webb,  10  Mod.   282. 
But  in  debt  on  bond  to  pay  a  certain  sum  on  a  certain  day,   there  a  tender 
on  the  day,  and  semper  paratus,  is  a  good  plea,  but  not  in  assumpsit,  without 
tout  temps  pinsty  Giles  v.  Hart,  3  Salk.  343;   1  Ld.  Raym.  251;  Carth.  413. 
So,  in   pleading  a  tender  of  a  sum  of  money   according  to  a  defeasance 
which  is  in  a  diSTerent  instrument  from  the  original  deed,  it  is  not    necessary 
either  to  plead  that  the  party  has  always  been,  and  still  is,  ready  to  pay,  or  to 
bring  the  money  into  court;  Trevett  v.  Aggas,  Willes,  III;  2  Saund.   48. 
AlUer  if  the  defeasance  be  in  the  same  deed;  Willes,    1 10.     On  covenant 
to  pay  money,  damages  being  only  to  be  recovered,  lender  and  refusal  is  a 
good  plea,  without  ettcore  prist;  Carter  v.  Downisby,  1  Show.  130.     A  ten- 
der in  debt  is  to  be  pleaded  itt  bar  of  damages;  2  Salk.  623.  1  Saund.  33.  c; 
12  Mod.  86;  Giles  v.   Harris,  1  Ld.  Kaym.  254.     In  a^ai/mpn^  it  is  pleaded 
in  bar  of  further  damages;  1  Saund.  33.  c;  Swettland  v.  Squire,  Salk.   623. 
A  tender  can  be  pleaded  to  an  avowry  only  in  excuse  of  damages;  Horna 
V.  Lewin,  1  Ld.  Raym.  644;  Osborne  v.    Beversham,  1  Vent.   322.     Under 
the  Stat,  of  Anne,  it  has  been  holden,  that  the  defendant'  shall  not  be  allowed 
to  plead  any   pleas  that  are  manifestly  inconsistent;  such  as  non  assumpsit  or 
tion  ^at factum,  5  T.  R.  97;  to  the  whole  declaration;  and  a  tender  as  to  part 
for  one  of  these  pleas  goes  to  deny  that  the  plaintiff  ever  had  any  cause  of 
action,  and  the  other  partially  admits  it.     In  an  action  of  debt  the  defendant, 
in  pleading  a  tender,  ought  to  conclude  his  plea  by  praying  judgment,  if  the 
plaintiff  ought  to  have  or  maintain  his  action  to  recover  any  damages   against 
him;  for  in  this  action  the  debt  is  the  principal,  and  the  damages  are  only 
accessary;  but  in  assumpsit  the  damages  are  the  principal;  and  therefore,  in 
pleading  a  tender,  the  defendant  ought  to  conclude  his  plea  with  a  prayer  of 
judgment.     If  the  plaintiff  had  to  maintain  his  action  to  recover  any  more  or 
greater  damages  than  the  sum  tendered,  or  any  damages  by  reason  of  the  non- 
payment thereof,  in  pleading  matter  of  estoppel,  the  defendant,  in  his  con- 
clusion, ought  to  reply  upon^  it;  Co.  Lit.  303.  b. 

*  It  is  a  general  rule  that  a  tender  cannot  be  pleaded  aAer  any  kind  of  im- 
parlance; because  the  imparlance  is  contradictory  to  that  part  of  the  defend- 
ant's plea  in  which  he  alleges  that  he  was  always  ready;  a  tender  must, 
therefore,  be  pleaded  before  the  imparlance  of  the  same  term  with  the  decla- 
/atioDi  unless  the  declaration  be  delivered  or  filed  so  late  that  the  defendant  it 


«  TENDER.— Cy  Money. 

f   SO   ]  (M)    Of  THE  PAYMENT  OP  MONEY  INTO  COURT.* 

(N)  Of  the  replications  to,  and  subsequent  pleadings.'I' 

not  ob1ij;ed  to  plead  to  it  that  term;  and  then  it  may  be  pleaded  of  course 
within  the  first  four  days  inclusive  of  the  next  term,  as  of  the  preceding  term. 
Under  particular  circumstances  the  Court  will  give  the  parties,  on  an  early 
application,  leave  to  plead  a  tender  after  an  imparlance;  as  where  the  writ  is 
returnable  in  Ea&ter  term,  and  the  declaration  not  delivered  until  the  day 
before  the  essoign  day  of  Trinity  term,  on  which  day  it  was  sent  by  the  post 
to  Shrewsbury,  whero  the  defendant  lived,  so  that  the  a^ent  could  not  procure 
instructions  to  plead  a  tender  within  the  four  days  of  Trinity  term.  Where 
the  declaration  is  entitled  of  the  term  generally,  and  the  defendant  pleads  a 
tender  upon  which  he  would  give  in  evidence  a  tender  made  between  the  first 
day  of  the  term  to  which  the  bill  relates  and  the  day  of  suing  out  the  writ,  he 
may  apply  to  the  Court  to  oblige  the  plaintiff  to  entitle  his  declaration  specially; 
but  this  application  must  be  supported  by  an  affidavit  of  a  tender  made  on 
such  a  day. 

*  On  a  plea  of  tender  with  a  profert  in  curia,  the  sum  tendered  must  be 
paid  to  the  signer  of  the  writs,  in  the  King's  Bench,  or  prothonotaries  in  the 
Common  Pleas,  who  will  give  a  receipt  for  it  in  the  margin  of  the  plea;  and 
if  not  paid,  the  plaintiff  may  consider  the  plea  as  a  nullity,  and  sign  judgment. 
If  the  defendant  bring  money  into  court  upon  a  plea  of  tender,  thq  plaintiOT 
may  take  it  out,  though  he  reply  that  the  tender  was  not  made  before  actios 
brought.  Or,  he  may  reply  a  subsequent  demand  and  refusal  over  verdict  for 
the  plaintiff  on  issue  taken  thereon.  Lord  Mansfield  said,  the  money  having 
t>een  taken  out  of  Court,  the  plaintifl^  shall  recover  only  nominal  damages; 
but  otherwise  the  verdict  would  have  been  for  the  sum  tendered.  A  plea  of 
tender  without  bringing  the  money  into  court  when  necessary,  is  a  nullity, 
Bray  v.  Booth,  1  Barnes,  181 ;  and  the  plaintiff  shall  take  judgment;  Ret  her 
if,  Skelton,  Stra.  638.  An  admission  of  the  tender  is  not  necessary  to  enable 
4)1aintiflr  to  take  the  money  out  of  Court;  I  Saund.  33;  contra  2  Ld.  Raym. 
774.  Money  brought  in  on  pleading  a  tender,  cannot  be  taken  out  by  the  de- 
fendant, though  he  has  a  verdict;  Cox  v.  Robinson,  Stra.  10i7.  Held,  that 
iplaintiflr  could  not  proceed  for  damages  wjiere  money  was  paid  generally  on 
ihe  whole  declaration  in  dSisumpsit  af\er  taking  the  money  tendered  out  of 
4:ourt;  Burton  v.  Souter,  2  Ld.  Raym.  774.  On  a  tender  to  one  of  two  counts, 
plaintiff  may  proceed  on  the  other,  though  he  take  the  money  out  of  court;  1 
iSaund .  33. 

t  The  plaintiflr,  in  his  replication,  may  deny  the  tender,  or  reply  a  writ  issu- 
>€d,  or  a  prior  or  subsequent  demand,  or  may  admit  the  tender,  and  add  the 
^milUer  to  the  general  issue,  if  to  a  plea  of  tender,  the  plainliO'  reply  a 
lalilat^  and  that  the  tender  was  not  made  before  the  suing  out  the  latiiaty  the 
defendant  may  rejoin  that  the  plaintiff  had  not  any  cause  of  action  at  the  time 
of  suing  it  out,  because  the  plaintiff,  by  the  replication,  makes  the  laiilat  the 
commencement  of  the  suit,  therefore,  it  may  be  considered  in  the  nature  of  an 
original  writ,  and  the  defendant  ou«;ht  to  have  the  same  advantage  of  it  as  the 
plaintiff.  A  replication  to  a  plea  of  tender  stating  an  original  writ  sued  out 
and  returned  before  the  tender,  but  not  proceeded  upon,  and  then  a  second 
original  writ  sued  out  aAer  the  tender,  and  proceeded  upon,  but  unconnected 
with  the  first  writ,  is  no  answer  to  the  plea;  Stratton  v.  Savignac,  3  B.  Sc  P. 
S30.  It  is  no  answer  to  a  plea  of  tender,  before  the  exhibiting  of  the  plain- 
tiff's bill,  that  the  plaintiff  had,  before  such  tender,  retained  an  attorney,  and 
instructed  him  to  sue  out  a  latitat  against  the  defendant,  and  that  the  attorney 
had  accordingly  applied  for  such  writ  before  the  tender,  which  was  afterwards 
sued  out;  Briggs  v.  Calverly,  8  T.  R.  6-29.  To  a  plea  of  tender  the  plaintiff 
replied  a  demagd  and  refusal.  Before  suing  out  the  writ,  the  defendant  ten- 
dered, ^c,  traversing  that  at  any  time  afler  the  tender,  and  before  suing  out 
the  writ,  the  plaintiff  requested  him  to  pay,  &c.,  the  rejoinder  is  bad:  Willes. 
602. 


TERMS  AND  RETURNS.  M 

(O)   Of  THE  EVIDENCE.* 

(P)  Op  the  COSTS.!  If  ihecoiti 

Haxd  V,  DiNELY.  H.  T,   1749,   K.  B,  2  Strn.  1220.  oITbHn'^rn**  ' 

In  assumpsit^  the  defendant  paid   money   into  court  on  the  usual  terms  of  ^oney  Imo 
paying  costs  to  that  time;  the   plaintiff  took  it  out,  and  taxed  h\a  costs,  and  court  on  a 
served  the  defendants' attorney;  and  they   not  being  paid,   went  on  to  trial,  plea  of  ton 
and  obtained  a  verdict   for  7/.    18s.     The  defendant  insisted  that  he  should  <^»^  *!»• 
have  no  costs  for  ^is  subsequent  proceedings,  since  it  appeared  that  he  was  P'*"J**» 
overpaid.     But  the  Court  held,  that  as  to  the  costs,  it  was  to  be  considered  ^.^^j  j^  ^j,^ 
as  if  no  motion  had  been  made,  the  defendant  not  having  fulfilled  the  terms  of  notion,  and 
her  own  rule,  in  which  case   it  is  not  usual  to  grant  an   attachment,  but  the  cannot 
plaintiff  goes  on,  it   being  only  a  conditional  rule.     They  said   they   would  ^**' ■"  "^ 
make  him  allow  upon  the  execution  for  the  8/.  he  had  taken  out  of  court,  and^^P  ni^\ 
ordered  him  the  poslea^  in  order  to  tax  his  whole  costs.  ' 

IV.  RELATIVE  TO  TENDER  OF  PERFORMANCE  OF  A  CON- 
TRACT, &C.J 

KtUViVt'     See  ante,  tit.  Estates, 

{Ternis  antr  Urtuvns  § 


*  The  nature  of  the  evidence  required  to  sustain  or  defeat  a  plea  of  lender 
may  be  readily  understood  from  what  has  been  stated  under  the  three  first  di-^ 
visions  of  this  title,  to  which  the  reader  is  referred. 

I  Where  the  defendant  pleads  non  assumpsit  as  to  all  but  a  particular  sum^ 
and  as  to  that  sum  or  tender,  and  on  the  trial  (he  fact  of  the  tender  is  found 
for  him,  but  that  the  sum  tendered  is  not  sufficient,  by  which  the  platntiflf  ha» 
a  verdict  of  the  general  issue,  and  judgment  for  his  damages  and  costs;  ia 
such  case  there  is  not  an  instance  of  the  costs  of  the  issue  on  the  plea  of  ten^ 
der  ever  having  been  taxed  for  the  defendant.  So,  where  in  a  similar  cas» 
the  issue  on  the  plea  of  tender  was  found  for  the  plaintiff,  and  on  non  €i$9ump- 
n/ for  the  xlefendant,  the  plaintiff  was  holden  to  be  entitled  to  the  general 
costs  of  the  cause.  If  by  the  plea  of  tender  being  found  for  the  defendant 
the  balance  proved  upon  the  non  assiimpsit  is  under  40^.,  the  jurisdiction  of 
the  superior  court  will  not  be  effected,  and  the  defendant  Will  not  be  permitted^ 
to  enleY  a  suggcslion  on  the  roll  in  order  to  obtain  his  costs. 

J  It  is  good  defence  to  an  action  for  the  non-performance  of  the  contract  to* 
say,  that  the  defendant  offered,  and  was  .always  ready  to  perform  it;  as,, 
where  a  party  has  agreed  to  execute  a  deed  in  favour  of  another,  it  sufRces  if 
he  tender  a  draft  of  such  deed,  and  it  is  nut  necessary  to  proceed  to  execute  » 
conveyance  if  the  other  party  refuse  to  complete  the  bargain;  and  where  con- 
current acts  by  two  parties  are  to  be  performed,  a  readiness  and  offer  by  ona 
person  to  perform  his  part  entitles  him  to  proceed  against  the  other  for  refus- 
ing to  perform  his  part,  without  making  a  formal  tender,  as  in  the  case  of  a 
sale  of  goods,  to  be  paid  for  on  delivery,  when  the  purchaser  is  ready  to  pay,, 
and  the  vendor  refuse^  to  deliver;  Rawson  v.  Johnson,  1  East,  201.  See 
posty  Vendor  and  Purchjiser. 

^  There  are  four  term.s  in  the  year,  which  are  called  from  some  festival  or 
saint's  day  preceding  tiieir  commnncement;  the  terms  of  St.  Hilary,  of  East- 
er, of  the  Holy  Trinity,  and  of  St.  Michael.  Hilary  term  begins  on  the  oc- 
tave of  St.  Hilary,  or  the  e^gijth  day  inclusive  afler  the  feast  ddy  of  that  saint, 
which,  falling  on  the  1 5ih  of  January,  the  octave  therefore,  on  first  day  of 
Hilary  term,  is  the20lh  of  January,  and  it  ends  on  the  I2lh  of  February  fol- 
lowing, unless  it  happen  on  a  Snntjay,  and  then  on  the  13th  of  February; 
Easter  term  begins  in  fifteen  days  of  Easter,  being  the  Sunday  fortnight  af^er 
that  festival,  and  ends  on  Monday  before  Whitsunday;  Trinity  term,  which 
was  abridged  by  the  Stat.  32  Hen.  8.  c.  21.,  begins  on  the  morrow  of  the 
Holy  Trinity,  being  the  Monday  next  af\er  Trinity  Sunday,   and  ends  on  the 
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[  32  }         KtVmBj  fiOtfce  to  ]9leatr.     See  arUCy  tit.  PUa. 
KtVmn  ^OtCce  OC  Crfal.     See  post,  tit.  THal 
KttVXU  tot  ITeattS.     See  antcj  tit.  Zea«e^ 
SctttetS*     See  ante,  tit.  Evidence,  vol.  iz.  p.  SIO. 

Ccstamrnt.    See  pos/,  tit.  wui, 

SeStamrntarB  ©Uatftfan.     See  anle^  at.' Guardian  and  Ward. 
{Testator.     See  anfe,  tit.  Devise;  posi^  tit.  WilL 
9rC0tatOt'8  WHXH-     See  anic,  tit.  Process, 
{T^Ste  of  2!8?r(t0.     See  ante,  tit.  Procca*. 
%^liatn0S.     Sceposty  tit.   FFa/ercovrse. 
[  93  ]         STh^att^*     See  also  anle^  til.  lAcefice. 

1.  Rex  T.  Handt.  E.  T.  1796.  K.  B.  6   T.  R.  MS, 

Tumbling        The  defendant  was  convicted  in  the  penalty  ofdO/.,  under  10  Geo.  2.  c.  29. 

isnrt  an     (or  acting,  representing,  and  performing',  a  certain  entertainment  of  the  stage, 

entertain     called  tumbling,  &c.  at  Birmingham,  which  conviction  was  moved  by  cetiiora^ 

•tajre  wilh**^  in  order  to  take  the  opinion  of  the  Court  whether  this  offence  came  within 

in  the  10     the  statute.     Lord  Kenyon,  C.  J.,  inter  alia,  said,  I  do  not  think  that   turn- 

Geo.  2*     bling  is  an  entertainment   of  the   stage  within   the  meaning   of  the   act.     It 

might^quullv  be  said  that  fencing  on  a  public  stage  is.     By  the  third  section 

of  this  act,  a  copy  of  the   piece^to  be  represented  is  to  be  sent  to  the  Lord* 

Chamberlain  for  his  approbation  previous  to  its  production,  but  no  copy  could 

have  been  given  of  this  entertainment.     This  is  a  penal  act,  and  cannot  be 

extended  to  entertainments  which  did  not  exist  when  the  act  wa»  made. 


Wednesday  three  weeks  after,  unless  it  happen  on  the  24th  of  June,  and  then 
on  the  day  follow) nnr«  Michaelmas  tersn,  which  was  abridged  by  the  stal.  16 
Car.  1.  c.  6.,  and  still  further  by  the  24  Gpo.  2.  c.  48.,  begins  (five  weeks 
afler  Michaelmas  day)  on  the  morrow  of  All  Souis,  being  the  Sd  of  Novem- 
ber, and  ends  on  the  28th  of  November  following,  if  not  a  Sunday,  otherwise 
on  the  29th,  Of  these  terms  it  may  be  observed,  that  Michaelmas  and  Hila- 
ry are  fixed  terms,  and  invariably  begin  on  the  same  day  of  the  year,  but 
Easter  and  Trinity  terms  are  moveable,  their  commencement  being  regulated 
by  ihe  fea.st  of  Easter.  After  Hilary  and  Trinity  terms,  the  judges  go  their 
circuits  for  the  trial  of  causes  wherein  issues  have  been  previously  joined,  and 
hence  they  are  called  issuable  terms.  In  each  of  these  terms  there  are  sta- 
ted days,  called  general  or  common  return  days;  of  these  there  are  four  in 
each,  except  Easter,  which  has  five.  In  Hilary  term  the  general  or  common 
return  days  are  in  eight  days  of  St.  Hilary,  in  fifteen  days  of  St.  Hilary,  on 
the  morrow  of  the  Purification,  and  in  eight  days  of  the  Purification;  in  Eas* 
ter  term  they  are  in  fifteen  days  of  Easter,  in  three  weeks  after  Easter,  in  one 
month  after  Easter,  in  five  weeks  from  Easter  day,  and  on  the  morrow  of  the 
Ascension;  in  Trinity  term  they  are  on  the  morrow  of  the  Holy  Trinity,  in 
eight  days  of  the  Holy  Trinity,  in  fifteen  days  of  the  Holy  Trinity,  and  in 
three  weeks  after  the  Holy  Trinity;  and  in  Michaelmas  term  they  are  on  the 
morrow  of  AH  Souls,  aud  on  th^  morrow  of  St.  Martins.  Some  of  these 
return  days  happen  on  a  Sunday;  and  anciently,  when  writs  were  formed, 
courts  of  justice  did  actually  sit  on  that  day;  but  that  practice  having  been 
long  di&used,  it  is  holden  that  an  appearance  cannot  be  entered,  nor  any  ju- 
dicial act  done,  or  supposed  so  be  done,  by  the  Court  till  the  Monday. 

*  By  28  Geo.  3,  c.  30  the  ja9ticc>«  in  session,  on  petiiion,  m^y  license  the  performance 
ef  BQch  playii  as  arc  performeH  at  either  of  the  piuent  theatres,  or  have  been  injtpecied  by 
the  ch>imber!ain  of  the  hoosehold,  for  not  more  tnan  eixiy  days,  to  commence  within  the 
next  six  months,  and  to  he  within  soch  four  months  as  shall  be  specified  in  the  licence,  so 
as  there  be  bat  one  licence  in  use  at  the  same  time,  the  place  not  being  within  twenty 
miles  of  London,    WestmiDster,  or  Edinbargh;  or  eight  miles  of  any  patent  or   licensed 
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3.  Clifford  v.  Brandon.  M.  T.  1811.  N.  P.  2  Caiqpb.  358. 

Action  of  assault  and  false  imprisonment.     That  the  defendant,  with  force  ^^*^^  P^ 
and  arms,  &c.  made  an  assault  upon  the  plaintiff  in  a  certain  public  theatre,'**"  atieud 
called  the  New  Theatre   Royal,  Covent-gajden,  situate  in  the  parish  of  St.  I"? |,*al  a 
Paul,  Covent-garden,  in  the  county  of  Middlesex,  and  seized  and  laid  hold  of  right  to  ex 
the  plaintiff,  and  struck  him  a  great  many  violent  blows,  and  forced  and  com«*   |  34  J 
polled  him  to  go  from  and  out  of  the  theatre,  into,  and  along  a  certain  street  presn  his 
there  to  a  certain  policc-otiice,  situate  and  being  in  the  parish  aforesaid,  in  the  disapproba 
county  aforesaid,  and  imprisoned  him,  and   kept   and  detained  him  in  prison  ^'|^"^    V^ 
there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space  or  a  per 
of  time  contrary  to  the  laws  of  this  realm,  &c.     It  .appeared  that  the  plaintiff  former  oa 
at  the  said  theatre  had,  with  divers  other  persons,  committed  and  made  a  riot,  the  siage; 

Per  Lord  Ellenborough,  C.  J.     Although  the  audience  in  a  public  theatre  '*"'  *^  '^^ 
have  a  right  to  express  the  feelings  excited  at  the  moment  by  the  performance,  fJcorSemq 
and  in  this  manner  to  applaud  or  to.  hiss  any  piece  which  is  represented,  or  it  ig  ari»t.* 
any  performer  who  exhibits  himself  on  the  stage;  yet,  if  a  number  of  persons, 
having  come  to  the  theatre  with  a  predetermined  purpose  of  interrupting  the 
performance,   for  this  purpose  make  a  great  noise  and  disturbance,  so  as  to 
render  the  actors  entirely  inaudible,  though  without  offering  personal  violence 
to  any  individual,  or  doing  any  injury  to  the  house,  they  are,  in  point  of  law, 
guilty  of  a  riot. 

theatre;  or  ten  miles  of  the  royal  residence,  or  of  any  place  at  which,  within  six  months 
preceding  a  licence  under  this  act  shall  have  been  had;  or  within  fourteen  miles  of  eiiher 
of  the  nnivereities;  or  within  two  miles  of  the  Irnits  of  any  peenliar  jurisdiction;  and  so, 
also,  as  no  licence  under  this  act  shall  have  been  had  at  the  same  place  within  eight 
months  before.  But  no  licence  shall  be  granted  within  r.ny  town  unless  three  weeks*  no- 
tice be  giren  to  the  mayor,  or  chief  officer,  nf  the  intanded  application.  The  17  Geo.  2. 
c.  5,  in  which  players  are  considered  vigrants,  appears  to  have  expired,  as  they  ars  not 
•numerated  as  such  in  the  vagrant  act  6  Geo.  4.  r.  28.  No  new  plays,  or  additions  to  old 
ones  to  be  acted,  unless  a  copy  thereof  be  sent  to  the  Lord  Chamberlain  fourteen  days  be- 
fore. The  Lord  Chamberlain  may  prohibit  the  acting  any  play  or  part  thereof;  and  per- 
sons acting  the  same  before  such  copy  be  sent,  or  contrary  to  such  prohibition,  to  forfeit 
60/.  and  thei(  licence.  Plays  acted  in  public  hoo<<es  to  be  deemed  performed  for  gain,  and 
prosecutions  most  be  within  six  months.  A  forfeitore  of  100  marks  is  incurred  by  repre- 
senting a  phy  derogatory  of  the  book  of  commoii  prayor,  8  Jac.  1 ,  c,  21;  and  10/.  for 
jesting  the  holy  name  of  God,  or  of  Jesus  Christ,  or  of  the  Holy  Ghost,  or  Trinity,  1  Car. 
1,  c.  1;  and  also  8s.  6d,  for  acting  oa  a  Sunday;  1  Eliz.  c.  2.  s.  9.  Respecting  country 
theatres,  see  10  Geo.  2,  c.  18,  s.  6,  and  16  Geo.  8,  e.  18.  For  the  power  of  the  universitiea 
over  players  see  10  Geo.  2,  c.  19,  s.  I.  By  J 6  Geo.  8,  c.  81,  and  28  Geo.  8.  c.  80,  cer- 
tai:i  lands  fur  charitable  purposes  Tire  secured  to  Drury  Lnne  and  Covent  Garden.  As  to 
the  interference  of  the  Court  of  Chancery  in  the  aflfairs  of  a  theatre,  see  7  Ves.  617. 

*  A.  cannot  maintiin  an  action  for  a  libel  upon  B.  whereby  the  latter  was  deterred 
from  sin:;ing  at  A.*s  theatre,  to  the  diminution  of  bis  profits;  A^hle^  v.  Harrison,  Peake, 
194;  1  E:ip.  48.  A  person,  engaged  by  I  he  manager  of  a  theatre  as  a  public  singer,  is  beat- 
en, and  is  thereby  prevented  from  performing,  the  manager  cannot  sue  for  the  remote  in- 
jury which  he  sustains;  Taylor  v.  Nari,  1  E.<p.  886. 

t  By  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  7,  it  is  enacted  that,  if  any  person  shall  accuse, 
or  threaten  to  accuse,  any  other  of  any  infamous  crime  hereinafter  defined,  with  a  viewer 
intent  to  extort  or  giin  from  him,  and  shall,  by  intimidating  him  by  such  accusation  or 
threat, extort  or  gain  from  him,  any  chauel,  money,  or  valuable  seen rity,  every  such  ofien- 
dcrshitll  be  deemed  guilty  of  robbery,  and  shall  be  iiidicted  and  punished  accordingly. 

And  by  the  9th  sect,  of  the  same  statute,  it  is  enacted  that  the  abominable  crime  of^bug- 
gery,  committed  cither  with  man  or  with  beast,  and  every  assault  with  intent  to  commit  the 
said  abomin:ible  crime,  and  every  attempt  or  endeavour  to  commit  the  said  abominable  crime 
and  every  solicitation,  persuasion,  promise,  or  threat,  oflered  or  made  to  any  person,  whereby 
to  move  or  induce  such  person  to  commit  or  permit  the  said  uhominabie  crime,  shall  be 
dfiemed  to  be  an  infamous  crime  within  the  meaning  of  this  act.  The  provisions  of  the 
9ih  section  are  taken  from  the  stat.  6  Geo.  4.  c.  19;  which  defined  infamous  crimes  in 
nearly  the  same  terms  as  the  present  enactment,  except  that  the  statute  included  rape^  and 
attempts,  kc.  to  commit  it.  That  statute  was  passed  becaose  it  had  been  held  by  the 
twelve  judges  in    Hickman's  ease,   Ry.  H,  M.  C.  C.  R.  84.  that  a   making  of  overture  to 

t  By  thoeiat.  7  &  8  Geo.  4  c.  29.  s,  8.  it  if  enacitd  that,  if  any  person  shall  kDowioc«      • 
W  send  or  delivex  any  Utter  ©r  wriii.ng  deuaodltig  of  aay  person,  with  msnaeea,  and  wilft- 
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fl5  THREATS.— TArtfa/ef«ng  LdUrs. 

Rex  v.  Southerton.  H.  T.  1805.  K.  B.  6  East,  126. 

xt^^^^r.^      In  ti)is  case  the  question  was,  whether  fhronteniur  hv  klter,  or  otherwise 
Ai  comiTiOTi  »  .ill,-  1.*       r  1 

law,  ihroais  to  put  in  motion  a  prosecution  by  a  public  ulfiv.ur,  to  recover  penalties  lor  sel- 

iind  ihrem  jin^  Friar's  Balsam  wllhout  a  tfamp,  which,  by  ihe  stat.  43  Geo.  3.  c.  3.  id 
oiling  Jot  prohibited  to  be  vended  without  a  stamped  label,  for  the  purpose  of  obtaining 
L  ^  I  money  to  stay  the  prosecution,  was  such  a  tiireat  as  constituted  an  offence  at 
^®^,*j"^'j^^' common  law,  no  money  having  been  obtained.  Lord  Ellenborough,  C.  J., 
overcome  a^^**^'  To  obtain  money  under  a  threat  of  any  kind,  or  to  attempt  to  do  it,  i;9 
firm  and  no  doubt  an  immoral  action;  but  to  make  it  indictable,  the  threat  must  be  of 
prudent  such  a  nature  as  is  calculated  to  overcome  a  firm  and  prudent  man.  Now, 
uian,  nre  j^g  threat  used  by  the  defendant,  at  its  utmost  extent,  was  no  more  than  that 
ablo!"  *^'  he  would  churae  the  party  with  certain  penalties  for  selling  medicines  without 
a- stamp.     That  is  not  such  a  threat  as  a  firm  and  prudent  man  might  not  have 

comiiiit  fiodomj   was  not  nn  infumnu!!  crime;  because  a  conviction  far  soch  offence  woo!d 
not  snti'iect  the  party  lo  infamous  panidhment.  or  prevent  his  being  a  witueM.     Hy  theatat 
7  &  8  Gee.  4.  e.  27.  the  ftlat.  €  Geo.  4  c.  19.  rs  wholly  repealed. 

ODt  any  reasonahlo  or  probable  cause,  any  chattel,  money,  or  valuable  security;  or  if  any 
person  shall  accuse,  or  threaten  to  aocase,  or  shall  knowinj^ly  send  or  deliver  any  letlei  or 
writing,  accasing,  or  threatening  to  accuse,  sny  perfon  of  any  crime  panishable  by  law 
\9\{h  dcdth  trani«portation,  or  pillory,  or  of  any  Rssault  with  intent  to  commit  any  r^pe,  or 
of  any  aliempt  to  commit  any  rape;  or  of  any  iiifunious  crime,  as  hereinaOer  defined,  witk 
a  view  or  intent  to  extort  or  gn in  from  such  .person  any  chattel,  money  or  valnnhle  secari- 
t^,  every  such  ofTender  shall  he  guilty  of  felony;  and,  being  convicted  titereof,  «hall  lie 
liable,  at  the  discretion  of  the  Court,  to  be  traniipnited  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  year^.  or  to  he  imprijioned  P^r  any  term  not  exceeding  four  yeais; 
and,  if  a  male,  to  be  once,  twice,  or  thrice  pub  i:ly  or  piivately  whipped  (if  the  Court 
sboir  so  think  fit)  in  addilioii  lu  ntxcU  i:riprisonment. 

Thiii  ptovisiitn  is  taken  with  some  in<provemenis  fiom  the  provisions  on  the  soliject  con- 
tained in  the   4  Geo.  4.  c.  64    hy    which  it  U  enacted  tlut,  fiom  and    after  the  pausing  of 
this  act,  if  any  person  shall    knowingly  and  vvilfully    send  or  deliver  tkny    Jetleror  writing     . 
with  or  without  any  name  or  signature  subscribed  thereto,  or  with  a  fictiiioos  naoie  or  sig- 
nature, threniening  lo  kill  or  iiinrder  any  of  his  luajesiy'a   subjects,  or  to   born  or  destroy 
hlror  their  hou-'cs,  oui-hoosn!«,  bdrns,  stacks  of  corn,  or  grain,  hay  or  straw,  and  shall  pro- 
cure, counsel,  hid,  or  ubRi  the  commission  of  the  saTd   olfences,  or  any  of  them;  or  sLalt 
forcibly  rescue  any  person  being  lawfully  in  custody  of  any  officer,  or  other  person,  forsoch 
offences,  every  person  so  oflending,  being  thereof  lawfully  ronvieitd,  shall  be  ttdjud:;ed  guilt  j 
uf  felony,  and  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported   beyond  ibo 
Beas  for  life,  or  for  sOch  term,    not  less*  than  seven  years   as  the  Court  sh^ll  adjudge;  or  to 
be  imprisuned  only,  or  impi-i.suned  and  kept    to  hard  labour  in    the  common  gaol  or  hoase 
of  correciion,  for  .my  term  not  exceeding  ten  )e:irs.    That  statute  repealed  ho  much  of  the 
•tht.  9  Geo.  1.  c.  22.  the  lilack  Act,   as  lelatid  to  ih«  capital  oflcnce  of  sending  or  deliver- 
ing any  letter  without  a  name,  or  signed  wi  h  a  fictitious    name,  demanding   any  \aliiabla 
thing;  and  also  repealed  so  unu  h  of  the  stat.  27    Goo.  ?  c.  16.  as  relates  to  the  capital  of- 
fence of  sending  or    dcliveiing  ihrealening  letters;  and  aUo    repealed  the  1st.  sect,  of  the 
stai.  SO  Geo.  2.  c.  24.  which    related  to  the   eflence  of  sending,  &c.,  leUers  threatening  to 
acrose  persons  of  certain  crimes;  but  the   slat.  52  G»jo.  8.  c.  64.  is  not  repealed f  and  now 
by  ihe  slat.  7  and  8  Geo.  4.  c.  27.    iho  stat.  4  Geo.  4.  is  wholly  repealed,  except  so  far  aj 
relates ;o  any  person  who  shill  send  or  deliver  any  letter  or  writing,  threatening  to  kill,  or 
lo   murder,  or  to  burn,  or  destroy,    as  therein  monlioned,  or  ahull  be  accessary  lo  soch  of- 
ftnce;  or  shall  forcibly  rescue    any  person  being  la\*  fully  in  custody  for  any  soch  offence. 
Droppmg  a  letter  in  a  man's  woy  ihat  he  may  pick  ii  up,  was   sendins  it  lo  him:  Rex  ▼. 
Wagsiaff,  Ruse,  and  Ry.  C.  C.  R.  398. 

And  ii  was  aser.ding  within  the  stat.  27  Gpo.  2.  c.  15.  theogh  the  paily  sow  the  prisoner 
drop  the  letter,  if  ih«  prisoner  did  not  think  the  paily   knew  him.  and  intended    he  shoald     * 
not;  S.  C.     Thoogh  the  contents  of  the  letter   may  lead  the   parly  to  aospect   who  wrote 
the  letter,  this  will  bo  no  answer  to  ihe  charge,  unless  it  be  shown  that  the  prii-orier  did  not 
eonceal  himself;  S.  C.     To    have    trouoht  the  ofl'ence  within   stat.  27   Geo.  2.  c    16.  the  " 
letter  must  have  been  senl  to  the   per^on  tlueatened,  and  fo  a'v.ud  in  the  indictment;  bat 
thjj  twelve  judges  inlim,Hed  thai,-   if  a  letter  ihrealening    A.,  is  sent  to  D.  and  the  prisoner 
intended  that    ho  ^houId  deliver  it  to  A.,  and  he  does  so  deliver  it  this  is  a  sending;  Rex 
▼  .Puddle,  Rkss.  and  Ry.  C.  C.  R.  484.     As  to  ihrnaiening  lo  accuse   persons  of  Crimea; 
and  ertorting  money,  an  indictment,  charging  ilial   the  prisoner  did    feloniou^lv  dnd  mali- 
ciously, wiih  mteiii  lo  extort.   Ac,   mendce,   and   ihiei.ien  to    prosecute  L.  N,   was  not 
good  under  the  slat.   4  Geo.   4.   c.   r4;  but  if  ihe  iiidiclment  had   followed  ihe  terms  of 
•t  L'^'k"*^*  *"**    ***"  evidence   l>een  of  a  threat,  to  prosecute,  the  judge  ^^oold    have  tefl 
a  d  P  4si"'^  *^  "^  whether  that  was  not  a  ihrealening  to  accuse;  Rex  v.  Ahgood  2  C; 


TIME.— Cy  Fear*.  i^ 

resisted  at  common  law.  Tho  principal  case  relied  on  is'  that  of  "Reg.  v.  L  ^^  3 
Woodwards  and  others,  which  was,  where  the  defendants,  having  another 
man  in  iheir  actual  custody  at  flie  time,  threatened  to  carry  him  to  gaol,  upon 
a  charge  ot  perjury,  and  obtained  money  from  him  under  that  threat,  in  order 
to  permit  his  release;  11  Mod.  137;  6  East,  133,  134.  Wa?*  not'  that  an 
actual  duress,  such  as  would  h&ve  avoided  a  bond  given  under  the  same  cir- 
cumstances? But  that  is  very  unlike  the  present  case,  which  is  that  of  a  mere 
threat  to  put  proccsi  in  a  penal  action  in  force  against  the  party.  The  law 
distingiiishes  between  threats  of  actual  violence  against  the  person,  or  such 
other  threats  as  a  man  of  common  firmness  cannot  stand  against,  and  other 
sorts  of  threats.  Money  obtained  in  the  forme'  cases,  under  the  influence  of 
such  threats,  may  amount  to  robbery;  but  not  so  in  cases  of  threats  of  other 
kinds.  But  this  is  a  case  of  threatening,  and  not  of  deceit;  and  it  must  be 
a  threat  of  such  a  kind  as  will  sustain  an  indictment  at  common  law,  either 
according  to  one  case  attended  with  a  duress,  or  according  toothers,  such  as 
may  overcome  the  ordinary  free  will  of  a  firm  man,  and  induce  him,  fVom  fear, 
Co  part  with  his  money.  The  present  case  is  nothing  like  any  of  those;  it  is 
a  mere  threat  to  bring  an  action  which  a  man  of  ordinary  firmness  might  have 
resisted. 


C  ftnhtV'     See  arUc,  tits.  EtlafCy  Trees;  post,  tit.  Waste, 

^iVXt'     See  an/6,  tits.  Bills  and  JVotes;  Limilationsy  Statute  of. 
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I.    RELATIVE  TO  YEARS.  L  ^7  ] 

1.     Anon.  T.T.  1698.- K.  B.  Ld.  Ray m.  480. 

An  action  was  brought  upon.ii  policy  of  insurance  for  insuring  the  life  ofr°°®'^.JJP*' 
Sir  R.  H.  for   one   year  /rom  the  day  of  the   day  dnte.      The   policy  wasgu'l^e  aUfe 
dated  the  3rd  September,  1697,  and  Sir  R   died  the  3rd  of  September,  1698,  for  a  year, 
at  one  o^clock  in  the  morning;  and  Per  Holt.  C.  J.     The  office  having  insu-it  expires 
red  the  life  of  Sir  R.  for  a  whole  year,  the  year  was  not  complete  until  the^^'*^.*'*J^ 
-said  day  was  expired.     .  mpnih», 

2.     Axon.  1678,  K.  B.  1  Ld.  Raym.  480.  S.  P.  Fitzhugh  v.  Dennington. 

M.  T.  1704."  2  Ld.  Raym.  1096. 

Per  Holt,  C.  J.      A,  was  born  the  3rd  September,  and  the  2nd  of  Septem- ^pP^*'***^"^^ 
ber,  twenty-one  years  afler,  ho  made  his  will;  and  it  was  held  a  good  will,  ^^y^^^c^re 
because  the   Court  would  not  make  a  fraction  of  a  day;  and  consequently  hie  2i8t 
being  of  an  age  of  twenty-one  years,  he  might  devise  his  lands.  birth-day. 

See  antey  tit.  Infant. 

--  —  — --  - 

II.    RELAITVE  TO  MONTHS.  In  ,he  oca 

1.     Lang  v.  Galk.  H.  T.  1813.  K.  B.  I  M.  &  S.  111.     .  puiaiionof 

Upon  a  sale  of  land   on  the  21th  of  January,  it  was  agreed,  by  the  condi- contracts, 
tions  of  the  sale,  that  an  abstract  oC  the  title  should  be  delivered  to  the  pur-;|»«  ^oj^^  „ 
chaser  within  a  fortnight  from  the  dale  thereof;    lo  be  returned  by  him  at  the  ^J"^*^/;^ 
end  o(  two  months  from  the  said  date;  and  that  a  draft  of  the  conveyance  the  mteo 
should  be  delivered  within  three  months  from  the  said  date,  to  be  re-delivered  tion. 


M  TIME.— Qf  Hourt, 

within  four  months  from  the  said  date,  and  the  purchase  to  be  completed  on 
the  24th  of  June,  making  a  period  ot  precisely  fivo  calendar  months  from  the 
date  of  the  sale  and  conditions.  The  word  ^'  months"  was  held  to  be  calen- 
dar, and  not  lunar,  bv  reference  to  the  whole  period  fixed  for  the  completion 
of  the  contract;  the  condition  for  the  delivery  of  the  draA  of  the  conveyance 
within  three  months,  was  not  a  condition  precedent  with  respect  to  its  delivery 
within  the  precise  time. 

2.     Sharp  v.  Hubbard.  M.  T.  1674.  K.  B.  2  Mod.  $8.  n. 
Generally        Per  Cur.     According  to  2  Roll.  Abr.  621 ;  2  Roll.  Rep.  179;  Lit.  19,  it  is 
the  word^    jj^ij  t^,a^  thg  compulation  of  months  shall  in  general  be  lunar,  which  moht^  is 
liiewrtlu     *'6g"larly  in  law  counted  twenty-eight  days;  Co.  Lit.  135;  Cro.  Jac.  167;  4 
„ar,#  Mod.  95. 

[38  1  3.     Lacon  v.  Hooper.  M.  T.  1696.  K.  P*.  6T.  R.  224. 

Hence  in  In  this  case,  the  question  was  on  the  28  Geo.  3,  c.  20,  as  to  the  Southern 
■**'"^«"  Whale  Fishery.  The  word  "  month"  is  used  in  the  statute  without  the  addi- 
"  mwuh*'    ^*^"  ^^  "  calendar"  or -any  other  lunar  month. 

iBAani  lu  Grose,  J.  On  the  question  whether  months  used  in  an  act  of  parliament 
nar,  unless  moao  lunar  or  calendar  months,  w^  ought  not  now  (o  raise  the  least  doubt, 
tlie  contra  It  is  right  to  adhere  to  that  exposition  of  the  word  which  has  so  frequently  an 
'  ry  be  ex  go  solemnly  been  put  upon  it  in  the  former. 
preesed.i  ^  TuLLET  V.  LiNFiELD.  M.  T.  1764.  K.  B.  1  Bla,  450;  S.  C.  3  Burr, 
g    .   .      ,  1455;  S.  C.  Doug.  363. 

proeeJ?*  ^^^^^  ^^^  ^  month's  time  to  plead.  No  plea  being  put  in,  the  plaintiff,  on 
ings  the  ***®  twenty-ninth  day  after,  signed  judgment.  Motion  to  set  aside  the  judg- 
word  ^  nient  as  irregular,  because  ihe  order  shall  be  construed  to  extend  to  a  calen- 
••  month"    dar  monfh,  as  most  beneficial  to  the  party;  but  by     . 

Slwns^J  ^'  ?^^*"*?®^^>  ^-  J-  ^  raoixih  in  law  is  always  a  lunar  month,  except  in 
nar.  ?"^^^  impcdit.     And  by  Dennison,  J.     In  all  temporal  cases  we  go  by  lunar 

months;  in  ecclesiastical  cases,  by  solar. 

III.    RELATIVE  TO  DAYS. 
To  .r-iJ         n     r.      ^m® "  ""'  ^^«'^'soN.  H.  T.  1786.  K.  B.  1  T.  R.  1 16. 
injustice  a       ^^ ,     „     ^%  V'^^  >nj"stice,  a  day  is  divisible ;  though  the  law  does  not  in 
iay  ie  divif  ?®"®[«!  « Mow  of  fractions  of  a  day,  yet  the  Court  will  take  notice  of  their 
ibie.|  usual  time  of  sittmg,  before  which  time  the  contract  might  have  been  made 

-  and  broken,  and  then  the  declaration  may  well  be  supported;  Symons  v.  Low. 
Sly.  72.     See  anie^  tit.  Bankrupt.  i  r  ;     /  , 

i  39  1  IV.    RELATIVJs;  TO  HOURS.§ 

.h.*  I^Vu  '°i.'n*.  «'"^"''"'  ^  ™-«"]fy  <■<>'  non-payment  of  rent,  by  Ihe  ipiee  of  a  month, 
Uio  monlh  sbiill  be  eompated  sceording  to  twenty-eight  day*  to  the  month;  Lot.  461 . 

.  L  I°iJ-  "•'  '"^"  *  '"  ?'■''*  '■'  "••  "'"*•  2  &  8  Ed.  6.  c.  18.  p.  4.  the  snggeMion  for 
•  P'ohibrtion  1.  fo  be  proved,  mart  bo  reckoned  necording  to  the  calendar;  Sharp  t.  Hob- 
bard  2  jWod.  68;  Copley  v.  Collina,  Hoh.  169.  So,  when  .  ...lute  apeak,  of  .i> 
Tf  r.™.TK'  .'^•""L"!.'",?''  «'•»«•'■»•  «e«>«»i»«ic«'  «ff«i«.  «.  in  quart  impedit.xn  the  case 
!l»? .  .•  •""•  'J  '"•  '='?"'P°'«'J  !«<:»!'fd'ng  the  calendar,  becaoae  that  ia  the  mode  of 
eompotalion  m  .uch  ca«>  in  the  eccleaia.l.al  court.;  Sharp,  v.  Hubbard.  2  MocT  68;  Gate 

».rV/;tk^   Sis  '  "'•  "'*'  '•"''•  ^^'  ^•'^•-   '»<"  Woodard  »'.  Hal 

.rr«t*orin!jr™".^  «'l!°"'""/"«  ^"'l'"  ''8''  ?.'»«•«<'"?'.  "  ^J  Uw,  d.y.  on  motion,  m 
^t^t.    U?,    CarUnn  '  SV  o' «".f ''"fn"J""'  '""hi"''. 'herefore,  an  iniervening  Snnday 

AddVer  W  41?  'h  ■'■  ?r'*'  ^^:  V^'  b"'.  pWma  facie,  i,  iocln.iye;  Bex  T. 
AM,..flL*5  *i.  •  •  *^?'"*  'f  «  "»"n'«ion  10  an  award  i.  ita  quod  it  be  made  lix 
b^mad?  hi^L';''o'?rh':i  "?«"•'?•' 'ho  award  i.  t.b.  ..ken  inclaaire'  ao  thitTf  t".  aw.  d 
S^   5«"      ThaVa.  „r  .7?"'  f  "«"'"''  ?'"■>"  '•    "•-«•'•  2  Lotw.   177.  I69S,  1694; 

N^rHr;.H:„lrof"G„^rtHoS.?r"TTe^^^^  ""'  "V".  'TI 

not  be  connted  any  part  of  the  .ii  month,-  8  c'  H«l^  i,i  w..  *""  "''  "'"  ''" 'i 
day.  i.  made  from  an  act  done  the  day  fc- in'cloded:  Tnon"     l  i  J  B»*"  "  'rPr."""  "^ 

'•f If «tri!:r  fi.'  **••  •-• -•/«h,T:"t'l;dt;"o,, «": ^t-  '''- "  ""•  • 
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V.    RELATIVE  TO  WHERE  NONE  IS  MENTIONED.* 


VI,    RELATIVE  TO  WHAT  IS,  OR  IS  NOT,  A  REASONABLE 

TIME. 
Palmer  v.  Movens.  M.  T.  1813.  K.  B,  2  M.  ^  S.  43. 
A  bill  of  sale  of  thirty-four  parts  of  a  ship,  then  being  in  the  port  to  which  The  Court* 
ihe  belongs,  executed  by  three  joint  owner?,  was  holden  to  transfer  the  pro-^"".'"  *'*^*'^<» 
perty  to  the  vendee  at  the  time  of  its  execntion,  if  at  that  time  a  mcmoran- 1][  '^^^^''J^' 
cum  of  snch  transfer  be  endorsed  on  the  certificate  of  registry,  nnd  signed  byiontible** 
by  the  three,  and  a  copy  of  such  indorsement  be  delivered  to  the  proper  offi-iime.t 
cer  on  the  next  day,  and  aderwards,  within  a  reasonable  time  (depending  on 
the  circumstances),  the  other  owner  execute  the  bill  of  sale  and  sign  the  in- 
dorsement, and  a  copy  of  the  indorsement  signed  by  the  four  be  left  with  the 
proper  officer. 


VIL    RELATIVE  TO  THE  STATEMENT  OF   IN  PLEADINGS. 

See  aft/£,  tits.  Declaration;  Pleas;  and  particular  heads. 

Wme  for  ||Iea1rfnj|.     See  ante,  tit.  PUa, 
SfpStaS.     See  anU,  tit.  SJieriff. 

L    RELATIVE  TO  THE  DEFINITION  OF,  p.  45. 
H- DIFFERENT  KINDS  OF. 

(A)  Predial,  p.  45. 

(B)  Mixed,  p.  45. 

(C)  Personal,  p.  45. 

(O)  Great  and  small,  p.  45. 
Ill, PERSONS  ENTITLED  TO, 

(A)  King,  the,  p.  47. 

(B)  Layimpro?R!ators,  p.  47. 

(C)  Iairds  op  MAjroRs,  p.  47. 

(D)  Portion isTs,  p.  47.  ^ 

(E)  Rectors,  parsons,  and  vicars,  p.  47. 

IV. PERSONS,    LAND,    OR    PLACES 

WHiCH  ARE  SUBJECT  TO,  OR  EXEMPT  FROM. 

(A)  Op  the  persons,  p.  48. 

(B)  —  Glebe  lands,  p.  49. 

(C)   EXTRA-PAROCHIAL  PLACES,  p.  49. 

(D)   MONASTERY  LANDS,  p.  49. 

V. THINGS  WHICH  ARE,   OR  ARE 

NOT,  TITHE  ABLE. 

(A)  In  GENERAL,  p.  50. 

(B)   PARTICULAR. 

(a)  Acorns,  p.  50.  (6)  Aftermath,  p.  50.  (c)  Agistment,  p.  50.  (d) 
Animals  fcr©  naturae,  p.  51.  (c)  Apples,  p.  51.  (/)  Bark,  p.  51.  (g) 
Barren  and  waste  land,  p.  51.  {h)  Beans,  p.  53.  (i)  Bees,  p.  53,  (j) 
Bricks,  p.  53.  (Ar)  Broom,  p.  54.  (/)  Cabbage,  p.  54,  (m)  Calves,  p.  54. 
(n)  Carrots,  p.  54.  (o)  Chalk  pits,  p.  54.  (p)  Cheese,  p.  54.  (q)  Clay, 
p.  54.  (r)  Clover,  p.  54.  (s)  Cole  mines,  p.  54.  (()  Coleseed,  p.  64.  (w) 
Coirs,  p.  54  (v)  Conies,  p.  54.  {w)  Corn,  p.  54.  (x)  Currants,  p.  55.  [  41  1 
0/)  Deer,  p.  55.  (z)  Ducks,  p.  55.  {a  1)  Eggs,  p.  55.  (6  1)  Fens,  p. 
55.  (c  1)  Ferrets,  p.  55.  (d  1)  Fish,  p.  55.  (e  1)  Flax,  p.  55.  (/  1) 
Pruit  and  fruit  trees,  p.  56.  (^1)  Furze,  p.  56.  {h  I)  Geese,  p.  56.  (t  I) 
Gooseberries,  p.  56.     (;'  1)  Grapes,  p.  56.     (k  1)  Grass,  p  56.     (/  1)  Gra- 

*  If  no  time  be  mentioned,  it  is  reckoned  from  the  period  an  event  is  prOved  to  have  takea 
place;  Hob.  140. 

^  t  In  manj  cases  concerning  time,  the  common  law  gives  a  year  and  a  dajr  for  a  cenTs» 
aimt  Ximif;  Constable's  case,  6  Co.  106.  a^ 
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Yel,  p.  56,  (m  1)  Hawks,  p.  56.  (n  1)  Hay,  p.  56.  (o  I)  Heath,  p.  56. 
(p  1)  Hemp,  p.  56.  (q  1)  Hens,  p.  56,  (r  I)  Honey,  p.  57.  («  I)  Hops, 
p.  57.  {t  I)  Hot-house  plants,  p.  57.  {u  1)  Hounds,  p.  57.  (v  I)  Houses, 
p.  57.  (to  1)  Iron  mill,  p.  53.  {x  I)  Iron  ore,  p.  53.  (y  1)  Lambs,  p.  53. 
(z  I)  Lead  mills,  p.  58.  (a  2)  Lead  mines,  p.  53.  (6  ^2)  Lead  ore,  p^  58. 
(c  2)  Lilly  flowers,  p.  53.  (d'i)  Lime,  p.  58.  {e  2)  Mallards,  p.  58.  (/2) 
Marl,  p.  68.  (g  2)  Marshes,  p.  58.  (h  -2)  Milk,  p.  58.  (i  2)  Mills,  p.  58. 
(j2)  Mint,  p.  59.  (/c  2)  Nursery-grounds,  p.  59.  {I  2)  Onions,  p.  5S. 
(ni2)  Paper,  p.  59.  (n  2)  Parsley,  p.  59.  (o  2)  Partridges,  p.  53.  (p  2) 
Peas,  p.  59.  (g  2)  Pears,  p.  59.  (r  2)  Pheasants,  p.  59.  (a  2)  Pigs,  j, 
59.  (/2)  Pigeons,  p.  59.  (m  2)  Pine-apples,  p.  59.  (w  2)  Plums,  p.  5$. 
I  42  J  (,1,  o)  Potatoes,  p.  59.  {x  2)  Quarries,  p.  60.  (y  2)  Rape,  p.  60.  {z  2) 
Roots,  p.  60.  {a  3)  Rue,  p.  60.  (/>  3)  SaflTron,  p.  60.  (c  3)  Sage,  p.  60. 
{d  S)  Salmon,,  p.  60.  (e  3)  Sand-pits,  p.  60.  (  /  3)  Seeds,  p.  60.  (^3) 
Sheep,  p.  60.  (/i3)  Slate-quarries,  p.  60.  (i .3)  Snuff,  p.  60.  (jS)  Stone, 
p.  60.  (A:  3)  Tares,  p.  60.  (/  3)  Teal,  p.  6 1 ,  (m  3)  Teasels,  p.  6 1 .  (n  3) 
Thyme,  p.  61.  (o  3)  Tiles,  p.  61.  (p3)  Tin-mill,  p.  61.  (r/  3)  Tin  mines, 
p.  6 1 .  (r  3)  Tobacco,  p.  6 1 .  («  3)  Turf,  p.  6 1 .  (/  3)  Turnips,  p.  6 1 .  (m  3) 
Turkies,  p.  61.  (vS)  Vegretables,  p.  61.  (?p  3)  Vetches,  p.  61.^  (x3) 
Walnut-trees,  p.  62.  {y  3)  Wax  of  bees,  p.  62.  (z  3)  Wild  fowls,  p.  62.  (a  4) 
Wood,  p,62.     (6  4)  Wool,  p.  63. 

(C)    WhEV  consumed  by  the  0CCUPIER,"p.  63. 

VL    RELATIVE  TO  THE  MODE  OF  TITHING,  AND  WHEN 
IT  BECOMES  DUE. 

(A)  In  general,  p.  63. 

(B)   PARTICULAR. 

(o)  Acorns,  p.  65.  (6)  Agistment,  p.  65.  (c)  Apples,  p.  66.  (J)  Bar- 
ley, p.  66.  (c)  Beans,  p.  66.  (/)  Cabbage,  p.  66.  (g)  Calves,  p.  67 
{h)  Carrots,  p.  67.  (i)  Clover,  p.  67.  (j)  Coleseed,  p.  67.  (k)  Colts,  p 
I  ^  ]  97.  (I)  Corn,  p.  67.  (m)  Ducks,  p.  67.  (n)  Eggs,  p.  67.  (o)  Flax,  p 
67.  (p)  Fowls,  p.  67.  (q)  Fruit  and  fruit  trees,  p.  68.  (r)  Geese,  p.  68 
{$)  Grass,  p.  68.  {t)  Hay,  p.  69.  («)  Hens,  p.  69.  (v)  Herbs,  p.  69 
(to)  Hops,  p.  69.  (x)  Lilly  flowers,  p.  70.  (y)  Milk,  p.  70.  {z)  Mills,  p 
70.  (al)  Peas,  p.  70.  (61)  Pears,  p.  70.  (c  1)  Pigs,  p.  70.  (d  1) 
Plums,  p.  71.  (c  1)  Potatoes,  p.  71.  (/*!)  Seeds,  p.  71.  (g  \)  Turnips, 
p.  71.  (^1)  Vegetables,  p.  71.  (i  I)  Wood,  p.  71.  (j  1)  Wool,  p.  71, 
(A  1)  Young  beasts,  p.  71. 
VIL    RELATIVE  THE  MODUS  IN  LIEU  OF. 

(A)  Definition  or,  p.  72.. 

(B)  Requisites  OF. 

(a)  Must  be  certain,  p.  73.  ,  (6)  Must  be  beneficial  to  the  tithe-owner,  p. 
74.  (c)  Must  be  different  from  the  thing  coniputed  for,  p.  75.  (d)  Must  not 
be  for  one  thing  in  discharge  of  another,  p.  76.  (e)  The  recompence  must 
be  as  lasting  in  its  nature  as  (he  tithes  discharged,  p.  76.  (y  )  Must  not  be 
too  large,  p.  76.     (g)  How  discharged,  p.  77. 

(C)  VaLIDITYOF,  BY  WHOM  AND  HOW  questioned,    p.  78. 

VIIL    RELATIVE  TO  THE  COMPOSITION  FOR. 

(A)  General  requisites,  p.  79,  ^ 

(B)  Determination  of,  p.  79. 

IX,    RELATIVE  TO  LEASES  OF,  p.  81. 

X. TITHES  IN  LONDON,  p.  83. 

J  44  1    XL    RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  At  common  law. 
(a)  By  action, 
^      1  St.  For  treble  value 
1.  What  may  be  litigated  in  actions  for,  p.  83.     2.  Parties  to,  and  form  of, 
p^  84.  .  3.  Of  the  declaration,  p.  84.     4.  Of  the  defence,  p.  84.     5.  Of  the 
Evidence,  p.  86.     6.  Of  the  verdict,  p.  88.     7.  Of  the  costs,  p.  88.     8.  Of 
the  new  trial,  p.  89.     9.  Of  the  judgment,  p.  89.  • 
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2d.  For  not  removing,  p.  89.     3d.  Ejectment  for  holding  over,  p.  90^ 

(b)   Of  the  prohibition^  p.  90, 
(B)  In  equity,  p.  91. 

(C)   ECCLESIASTICAL  COURT,  p.  91, 

(D;  Before  justices  of  the  peace,  p.  91 . 

(E)  Of  FEiQNCD  issues,  p.  9'2. 

(F)  —  the  evidence  connected  with. 
(a)   Of  public  docttmentary  ti'idence. ' 

Ist;  Domesday-hook.  S^e  ante,  tit.  Dnmesdny  book.  2d.  Patent  rolls;. 
See  ante,  lit.  Evidence.  3d.  Taxation  of  Pope  Nicholas,  p.  9':2.  4th  Non» 
roils,  p.  92.  5ih.  Ecclesiastical  survey.  See  ante,  tit.  Evidence.  6lh. 
Court  of  augmentation,  p.  93.  7th.  Parliamentary  survey.  See  ante,  tit. 
Evidence.     8lh.  Licence  from  the  Pope,  p.  93. 

(/>)  Of  private  documentary  evidence,  p.  93 

(G)  Of  witnesses,  p.  93. 

I.  RELATIVE  TO  THE  DEFINITION  OF.*  [  45  J 

11,    RELATIVE  TO  THE  DIFFERENT  KINDS  OF. 

(A)  Predial."!"! 
{11)  MixED.J  ■ 

(C)      pERSONi^L.§ 

(D)  Great  and  small. 
I.     Wharton  v.  Lisve.  T.  T.    16'>2.  C,  P.  3  Lev.  365;  S.  C.  4  Mod.  183. 

Trover  of  twenty  cart-loads   of  flax;  and,  on  not  guilty,  a  special  verdict '^i*'^*'*"' 
found  that  the  plainliflT  was  impropriator  of  the  parish  church  of  Thorpe,  in  *"''®  ""** 
Essex,  and  the  defendant  vicar;  and  that  time  out  of  mind,  &c.  the  parson  had  auun  y  ^j,jg 
had  all  great  tithes,  and  the  vicar  all  the  small  tithes;  andlhat  in  the  said  par-  make:*  a 
rish  nfe  650  acres  of  arable,  and  750  of  pasture;  that  26  acres  of  arable  insi^eaior 
the  common  fields  there  had  been  for  eight  years  last  past  sown  with  ffdx  by  ""****' ****^*l^ 
several  person;  and  that  before  eight  years  no  flux  had  been  sown  in  the  par- 
ish; and  that  the  flax  in  question  was  sown  by  several  persons,  in  several  par- 
cels, upon  twenly-six   acres  of  arable,  and  the   tithes  set   forth,  4*c.     And 
if  they   are  great  tithes,  they  find  for  the  plaintiff;  and  if  not  for  the  defend- 
ant.     Holt  C.  J.,  held   them  great  tithes;  and    ho  did  not   allow  any  other    .         ,. 
difl'erence  hut  that  where  flax,  hemp,  or  other  such  things,  are  sown  or  grow-    L         i 
ing  in  gardens,  or  backsides,  or  orchards,  &c.,  they  are  small  tithes;  but  when 
Ihey  are  sown  and  jrrowing  in  open  fields,  they  are  great  tithes,  be  the  quan- 
tity more  or  less.  But  the  lliree  other  judges,  viz.  Dolben,  Gregory,  and  Giles 
Eyrp,   held  the  contrary,  and  that  let  the  quantity  be  what  it  would,  yet  they 
are  small  tithes,  although  growing  in  common  fields.    And  though,  in  the  case 
of  Udal   and  Trndal,  in  Cro.  Car.  28.  and  llutt.  78.   it   is  admitted  that  the 

*  Tilhf^5l  sre  defined  to  be  a  tenth  pnrt  of  ilie  annual  prodocA  of  the  itock  vpon  landf 
and  the  kiheur  and  industry  of  tho  ocrupicrii;   1 1  Rfp.  13.  b.;  4  Leon,  47. 

t  The«e  kinds  of  tlihe?  are  such  anarisH  merely  and  iuimodintely  from  the  vegetable  pro-' 
doee  of  the  lund;  aoch  ns  of  corn,   hav,  hen)p,  flix,  ginsa,  fruit,  herhn  and  wood;  2  Intt. 
649;  Norton    v.  Clarke,  fiwin.    428;  Scarr  v.  Trin.    Coll.  3  Analr.   766;  Gibs.  Cod.  663;^ 
Bally  t.  Wells,  S  Wills.  R.  SO;  Degsje.  c.  1.  2.  15;  Ayl.  Par.  Jur.  Can.  Ang.  r06. 

t  Mixed  tithes  are  those  which  arii»e  not  ininifdiately  from  th«  prrfit  of  the  land,  but 
fronn  the  produce  and  innense  ofRnimals  nourished  by  ihn  lcin~d.  As  of  CRUle,8hepp,  ptgs» 
wool,  milk,  and  eggs:  3  Salk.  347;  I  Roll.'Abr.    6S5;  2   Inst.  649;  f«r  Macdonald,  C.  U^  , 

in  Sc^rr  Y.  Trin.  Coll.,  Gwni.  1445. 

§  Personal  tithes  are  the  profits  which  arise  from  the  labour  and  industry  of  man  in  som*  • 

trade  or  employment,  bein;!   the  tenth  of  the  clear  profits.  aOor  deducting  all  expcnces;  a» 
of  mHls,  fish,  &c.  3  IJ^alk.  247;  1  Roll,  Ab.  C,  635;  2  Inst.  649. 

(]  Where  the  li.he  of  nny  thing  is  magnvs  ecclesia;  proventui,  it  is  reckoned  among 
the  great  tithes;  wberi!  it  in  parvus  eccleaia  proventus.  it  is  reckoned  an.ong  the  small 
tithes.  Thus  the  tithes  of  corn,  hay,  and  wood,  are  great  tithes,  because  they  are  in  gen- 
eral of  much  grenier  value  fhun  nny  other  species  of  tithes.  The  piedial  tithes  of  other 
less  ^aloflble  vegetables,  norh  as  hops,  potatoes,  Diaddcr,  voad,  together  with  mixed  aoA 
personal  tiibct  are  Mmatl  tithes. 
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nature  should  be  altered  by  the  quantity;  yet  Ow.   74;  Co.  P!.  1277;  and 
Cro.  Eltz  467.  in  Biddingfietd^s  case,  that  is  not  admitted;  and  by  the  opio- 
Henco  a      ion  of  the  said  three  judges,  judgment  was  given  that  they  are  small  tithes. 

^T'^^'^d  ^'   ^V"'^'^i<^'^  ^-  L"s^*^-  ^'  'r-  ^^^^'  ^-  ^'  Carter,  640. 

•re^sniYl         ^"  ^^*^  ^*^®  *^  ^^^^  resolved  that  acrons  and  clover  seed  are  small,  and  not 

tiihcs.         great  tithes. 

3.  Wharton  V.  Lisle.  T.  T.   1692.  K.  B.   l!2Mod.  41. 
So  are  flax;      Trorer  and  conversion  of  several  loads  of  flax.     On  not  guilty  pleaded,  the 
jury  found  the  plaintiff  impropriator  of  a  rectory,   and  the  defendant  vicar  of 
the  same;  and  that  about  eight  years  since  flax  was  first  sown  within  the  pa* 
rish;  for  the  first  year  the  parson  had  tithes  of  it,  for  the  last  seven  the  vicar 
had  constantly  taken  them.     They  find  tiiat  there  were  660  acres  sown  with 
corn,   and  26  only  with  flax;  that   the  vicar  was  endowed  with  small  tithes. 
The  question  was,  whether  flax  were  great  or  small  tithe? 

Holt,  C.  J.  The  be.st  way  to  distinguish  tithes  is  the' place  where  they 
grow:  if  sown  in  a  garden,  they  are  small  tithes;  if  sown  in  a  'field,  great: 
and  this  rule  extends  to  corn,  hops,  &c. 

But  Ever,  Dolben,  and  Gregory,  Js.     The   place  is  not  material;  if  com 
be  sown  m  a  garden,  the  parson  shall  have  it,  for  flax  is  a  small  tithe. 
4.  Smith  v.  Wtatt.    M,  T.  1742.  C.  P.  9  Mod.  336. 
'  Potatoaf;         Hardwickc,  Ld.     I  am  of  opinion  that  potatoes  are  in  their  nature  small 
tithes,  and  that  they  are  not  altered  by  quantity  or  place. 

5.    TiDELL  v.  Walter.  H.  T.  1668.  K.  B.  I  Mod.  50. 

m  _ 

AfitI  wood.      A  vicar  libelled  in  the  Spiritual  Court  for  tithe  of  wood.     A  prohibition  was 
prayed,' suggesting  that  time  out  of  mind  they  had  paid  no  small  tithe  to  the 
vicar;  hut  that  small  tithes,  by  the  custon)  of  the  parish,  were  paid  to  the  par- 
son     Twisden,  J.     If  the  endowment  of  the  vicarage  be  lost,  small  tithes 
must  be  paid  according  to  the  prescription. 

I  47  1  III.     RELATIVE  TO  THE  PERSONS  ENTITLED  TO* 

(A)    Kl.NG,    THE.f 

A  layman  ^gj  L^Y  impropriators. J 

common  James  v.  Trollop.  JVI.  T.  1685.  K.  B.  ^  Show.  440. 

Liwoapable      Per  Holt.     It  is  true  a  layman  is  not  capable  of  tithes  in  prei%der\  but  I 

of  taking    think  a  lavman  is  capable  of  payini;  and  taking  a  modus  in  lieu  of  tithes. 

pronder.J  •  (C)  Lords  op  manor.  [| 

(D)  Portio-vists.** 

*  Thti  great  tithes,  as  of  corn  and  liay,  are  generiilly  puyaMe  to  Uie  roctor  or  parspn;  tbr 
imall  tithes  to  the  vicar.  \ 

f  fn  places  not  within  any  parifih,  as  in  forests  and  the  like,  the  king  ts  entitled  to  the 
tithe?,  because  he  is  not  a  mere  layman,  but  persona  mixta;  2  Rep.  44.  a.;  2  Inst.  647. 

i  When  the  monntries  were  dissolved  by  King  Henry  VIII.,  the  appropriation  of  thr 
several  benefices  wiiich  belonged  to  them  would  by  the  rules  uf  the  common  law  have 
(Keased;  and  tliey  would  have  become  disappropriated,  had  not  a  clause  been  inserted  in  alf 
the  statutes,  bv  which  the  monasteries  were  given  to  the  crown,  to  vest  sirch  appropriated 
benefices  in  tho  king,  in  as  amjile  a  manner  as  the  monisteries  hiJ  held  then»  at  the  time  of 
their  dissolution.  Almost  all  these  appropriated  beneticR:>  have  been  granted  by  the  crown 
to  hwy  persons,  and  are  now  held  by  their  descendants,  or  by  those  who  have  purcliastsd 
them  from  such  grantees  or  their  descendants;  these  are  called  lay  impropriators.  The 
grants  made  by  the  crown  of  tins  kind  of  property  are  either  of  a  reciury  or  parsonage, 
which  comprises  the  parish  church  with  all  its  rights,  glebes,  tithes,  and  oiher  profits  what' 
8oev««r;  or  else  of  the  tiihesof  a  particular  tr^ct  of  land. 

§  But  may  by  way  of  retainer;   Wrinhi  v.  Wright,  8  Show.  439. 

H  To  entitle  a  lord  of  a  manor  to  tithes,  it  must  be  by  prefiumption;  for,  in  such  a  case, 
it  will  be  supposed  that  the  lord  was  seised  of  all  the  lands  comprised  within  the  manor,  be- 
fore the  tenancies  were  derived  thereou  ;  and  then,  by  composition  or  other  lawful  moansp 
the  lord  acquired  the  tithes,  paying  a  cortain  pension  to  the  parson. 

**  A  portronist  is  one  who  has  a  certain  part  of  the  t^ithes  within  the  parish  of  anocbw, 
which  is  Called  a  portion  of  tithes;  and  the  person  entitled  to  it  is  called  a  portionist;  iketfo 
portt'ms  are  supposed  to  be  prior  to  the  Council  of  Literan,  when  it  was  la^vful   for  every 
person  to  distribu:chis  tithes,  or  any  portion  thureof,  to  whatever  church  he  pleased,   and  a 
poritoD  of  tithes  does  not  beeotne  extinct  by  vesting  in  the  same  hands  with  the  reotory^ 


TITHES.—  Who  and  what  exempt  frm,  33 

(E)  Rectors,  parsoxs,  and  vicarb.* 

IV.    RELATIVE    TO   THE   PERSOiVS,    LANI),    OR    PLACES,   L  48  ] 
WHICH  ARE  SUBJECT  TO,  OR  EXEMPT  FROM. 

(A)  Op  the  persons.! 
Hicks  v.  Woodeson.  M.  T.  1693.  K.  B.  4  Mod.  341. 

Per  Cur,      If  it  be  a  reasonable  custom  for  tbe  clergy  to  charge  the  laity  A  layinnn 
with  tithes  of  such  things  which  of  common  right  ought  not  to  be  chargeable,  ™*y.^^  *^*" 
it  IS  as  reasonable  that  a  layman  may  discharge  himself  by  a  custom  in  a  ^^p^  f^^g^ 
place  where  none  have  been  usually  paid.  r^yi"S 

*  Titbei  are  of  common  rivht,  and  wore  due  to  the  cliurch   before   the  Council  of  Late-  tithes, 
ran,  though  not  to  any  npiritual  person  in  certain;  Hob.  ^6;  4  Mod.  S'i7.     When  the  prac- 
tice of  appropriating  the  advow^ons  of  rectories  or  parsonages  to  monasieries  was  introdu- 
ced, the  monks  usually  deputed  one  of  iheir  own  body  to  perform  diyine  service  and  other 
necessary  duties  in  those  parishes,   of  which  the  society  were  rectors,  who  were  cuDed 
vicars.     But  by  several  statutes  it  was  ordered  that  such  vicars  should   be  secular   priestsy 
and  sufficiently  endowed  at  the  discretion  of  the  ordinary;  the  endowments  were   usually 
of  the  small  tithes,  the  greater  tithes  bein^  still  reserved   to  the  monastery;  from  whence 
arose  a  new  division  of  tithes  into  rectorical  and  vicaruJ.     The  rector  or  parson   is  prima 
facie  entitled  to  all  the  tithes  of  the  parish,  therefore  payment  of  tithes  to  the  rector  is  a 
sufficient  discharge  against  the  vicar,  because  all  tithes  of  comuion  ri^ht  belong  to  the  rec- 
tor, and  the  vicarage  is  derived  out  of  the  parsonage;  Gutli.  2*26.     Where  the  vicir  produ- 
ces an  endowment,  tlten  the  eitualion  of  tho  parlies  is  reversed.     The  prima   facie  title  to 
the  extent  of  that  endowment  is  in  favour  of  ihe  vicur;  and  if  the  rector  would  claim  any  of 
the  articles  comprehended  within  the  terms  of  it,  the  onus  proband i   is  thrown  upon  him; 
Gwm.  1526.     It  has  been  determined  ibat,  if  a  vicar  has  for  a  long  time  used  to  take  par- 
ticulariiibes  or  profits,  he  shall  not  lose  them  beciude  the  origin.il  endowment  is  produced, 
and  they  are  not  there,  for  every  bishop  having  an  indisputable  right  to  augment   vicarages, 
as  theie  was  occasion  (and  this  whether   such  right  was  reserved  in  the    endowment  er      » 
not),  the  law  will  therefore  presume  that  this  addition  was  made  by  way  ef  augmentattoo; 
Bunb.  74.  . 

t  With  respect  to  persons  exempt  from  tithes,  it  is  a  general  rule  tliat  no  layman  was 
capable  of  having  tithes,  nor  allowed  to  prescribe  generally  that  his  lands  were  exempt  from 
the  payment  nf  tithes;  for,  without  special  matter  shown,  it  would  not  be  intended  that  he 
had  pny  lawful  discharge:  therefore,  the  mere  non-payment  of  tiihos,  though  for  time  im- 
memriat,  does  not  aiuount  to  an  exemption,  and  cannot  be  pleaded  againt:t  a  spiritual  per-  • 
son,  without  setting  out  and  establishing  the  causes  of  such  exemption.  This  rule,  that  none 
but  spiritual  persons  may  prescribe  in  nun  deeimando,  is  however  to  be  understood  with 
several  exceptions.  First,  the  king,  though  not  discharged  by  virtue  of  his  prerogative, 
being  mixta  persona,  is  capable  of  prescribing  in  non  decimando:  Hertford  v.   Leech,   Sir 

W.  Jon.  R.  337;  Compost  v. ,  Hard,  :U5.     It  ha^  been  said   that,  being  a  personal 

discharge  in  the  king,  if  hefrrant*;  it  over,  ]\\9  jrrantao  will  not  bo  discharged,  bat  that  the 
pi  oicripiiou  is  destroyed  for  ever.  So,  it  has  been  laid  down,  that  at  common  law  the 
King^s -tenants  are  capable  of  holding  lands  discharged  on  account  of  his  royal  prerogative, 
which  renders  it  benenth  his  dignity  to  cultivate  tlicm  himself;  2  Degge.  Ch.  Si.  334;  In- 
golsby  v.  Uiletliorn,  Hard.  381;   Anon.  v.  — . — ,  Owen,  46;  Cjuntess  of  Lennox's  case, 

2  Leon.  71;  Anon.  v. ,  Moore,  R.  915. 

.  So,  lands  lying  in  a  forest,  and  in  the  hands  of  the  king,  may,  by  prescription,  be  exempt 
from  tithes,  although  they  are  within  a  parish;  but  this  privilege  can  only  extend,   as    has  i 

been  observed,  to  the  king's  lessee;  and  not  to  his  feoffee  or  patentee;  4  Comin's  case, 
Het.  60;  Hotham  v.  Foster.  Gwm.  869;  Hertford  v.  Leech,  Sir  W.  Jnn.  R.  887;  Bannis- 
ter V,  Wli^^.t,  S;v'*ii.  137;  and  the  lessee  must  prove  the  prescription,  as  otherwise  crown 
lands'  are  not  exempt  from  tithes,  the  king  or  his  lessees  being  only  capable  of  such  a  pre- 
scription, without  which  he  is  not  •ven  discharged  of  titiies  for  the  ancient  demesnes  of  ths 
crown;  2  Wood,  Vin.  Sect.  22.  101;  Hard.  R.  315.  Secondly,  the  lessee,  tenant  at  will 
and  copyholder  of  a  spiritual  person,  though  a  layman,  in  this  respQct  may,  by  prescription, 
enjoy  the  exemption  of  the  lessor,  who  equally  reaps  the  benefit  of  his  privilege,  inasmuch 
as  his  rent  is  proportionahly  increa^^ed  thereby,  Crouch  v.  Fryer,  Cro.  Eliz.  784;  Wright  v. 
Wright,  Croi  Eliz.  475.  5f  1;  1  Roll.  Ab.  653;  hence  a  bishop  nmy  prescribe  that  he  and 
his  tenants  for  life,  for  years,  and  at  will,  as  well  as  his  copyholders,  have  been  freed  from 
the  pavroentof  tithes;  Braiiche's  case,  Moore,  219;  Bowles  v.  Adkins,  t  Sid.  320;  1  Roll. 
Abr.  053:  Bi'»hop  of  Lincoln  and  Cowper's  case,  1  Leon.  248.  Nor  will  an  interruption 
horo  of  the  prescription,  by  a  conveyance  to  u  lay  pei-on,  yl>«>ll>h  il.  As,  the  land  being" 
dijchu<-ged  of  tithes  when  re-granied  to  a  bishop  the  prescription  revives,  Wickham  v.  Coo- 
py,  Cro.  Eliz.  210;  and  a  parson  having  glebe  in  another  parish  may  prescribe  in  non  do» 
cimando  for  himself,  his  farmers,  and  tenants;  3  Com.  Dig.  Dis.  E.  2.  Thirdly,  the  inha- 
bitants of  a  county,  a  hundred,  or  liberty,  cannot  claim  an  exemption  in  non  decimando  /if 
things  dojurelilheable;  Hicks  v.  Woodson,  1  Lord  Uaym.  137;  Car.  393;  Skin.  5C0;  2 
Salk.  055.     Ciisl«)m'!  Prescriptions  by  these  bodies,  or  any  well-known  divisions  of  a  coun- 
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54  TITHES.—  What  is  or  is  not  THheahk, 

[  49  }.  (B)  Of  glebe  lantds.* 

(C)    Of    extra    parochial    PLACES.t 
(D)    Of  MONASTERY    LANDS. J 

[50  1    V.  RELATIVE  TO  THE  THINGS  WHICH  ARE  OR  ARE  NOT 

TITHEABLE. 

(A)    In    GENERAL. § 

ty  or  district,  ar9  allowed,  Cronchor  v.  C  illins,  in  notes  1  Saund.  R.  149;'NagIo  v.  Edwailii, 
IfAnair.  70?:  thbngli  a  parish,  I  Roll.  Abr.  653;  or  a  town,  2  Inst.  (545;  can  ne^er  pre- 
scribe in  non  decimnndo;  and  this  rule  is  so  genjerni,  tb:il  the  chureiiwaniens  of  a  parish, 
who  may  be  con'^idei'e.l  as  holding  ail  ecclesiasticul  oHico,  possessing  hinds  by  pre:<cription, 
f  >r  the  repair  of  their  church,  cannot  presmibo  genorully  in  iioa  dtfcimando,  not  baing  strict- 
ly npiri'ual  porson<;    1  Rol.  Ahr.  ()Ty.\;  Wals.  CI.  L.  507. 

*  It  is  a  portion  ofland  belonging  to,  or  parcel  of,  the  parsonage  or  vicarage,  over  and 
Kbove  the  tithes;  and  a  vicar,  therefore,  under  a  general  endowment  of  small  tithes,  is  nei- 
ther obliged  to  pay  the  i^reat  tithes  of  his  glebe  to  the  rector,  Dlicoe  v.  Marson,  Cro.  Eib:. 
489;  Wats.  CI.  L.  505;  nor  entiilnd  to  the  small  tithes  of  the  Rector's  glebe;  Blincoe  v. 
Marson,  Moore,  457;  Cro.  Eliz,  579;  Dogge,  c.  2.  228;  Gibd.  Cod.  661;  Warden,  of  St. 
PanPs  V.  the  Donn;  4  T.  R.  73.  Bat  if  the  endowment  ezpresoly  inclades  the  small  tithes 
vf  the  glebe  lands,  the  rector  roust  pay  tithes  to  the  vicar,  though  ihe  glebe  is  in  his  own 
hands.  And  where  the  vicar,  who  was  endowed  with  the  small  tithes,  sued  the  rector  for 
the  tithe  of  a  mill  newly  erected  on  his  glebe  lands,  the  court  adjudged  that  such  tiiho 
should  be  paid  to  ihe  vicar;  Anon.  Gwm.  286.  So  if  the  parson's  or  vicar's  glebe  is  in 
another  parish  than  where  the  church  is  situated  to  which  it  belongs,  the  tithes  of  such  glebe 
are  payable  to  the  incumbent  of  that  parish  whorein  the  glebe  lies,  unless  some  exemption 
is  shown:  Seld.  c.  6.  p.  76;  Watts.  CI.  L.  505.  Where  a  parson  sows  \\U  glebe,  and  diet 
before  it  is  cut,  when  his  executor  severs  tlie  corn,  the  tilhe  thereof  belongs  lo  the  succes- 
sor; for  though  the  exccu'or  represent  the  person  of  the  testator,  yet  he  cannot  represent 
Kim  as  parson;  3  Ourn'sE.  L.  415:  Waits.  CI.  L.  p.  604;  1  Roll.  Abr.  655.  But  if  tho 
jyarson  lives  till  after  severance  from  the  ground,  though  he  die»  before  the  corn  is  carried 
off,  the  successor  is  not  entitled  lo  tithes,  because  after  severance  the  land  was  no  longer 
producing  it.  So  also  in  the  catie  of  deprivation  or  resignation,  afier  the  glebe  is  sown, 
the  successor  is  entitled  to  the  tithes  if  the  corn  was  not  previously  severed;  Moyle  v. 
Ewer,  2  Bulst.  183. 

1  As  the  right  of  all  parochiartiibes  not  appropriated  belongs  de  jure  to  the  rector  of  that 
parish  wherein  they  arise,  so  do  all  extra  parochial  tithes  at  the  common  law  An  pernacy; 
2  Inst.  647;  I  Roll.  Abr.  657;  Gibs.  Cod.  663.  By  the  canon  law  tithes  in  extra  parochi- 
al places  belonged  to  the  bishop  of  the  diocese  wherein  thoy  arose,  as  general  parson  of  his 
whole  diocese;  Seld;  c.  11.  s.  4. 

X  The  exemption  claimed  as  to  the  payment  of  tithes  on  monastery  lands  would  have 
ceased  upon  tho  dissolution  of  the  abbey,  and,  the  lands  becomo  again  subject  to  tithes, 
v?ere  it  not  enacted  by  tho  stat.  31  Hen.  8.  e.  18.  s.  21.  This  statute  applies  only  to  the 
greater  monasteries.  Il  has  been  held,  that  lands  which  were  held  discharged  of  tithes 
before  time  of  memory  by  one  of  the  alien  piiories.  and,  coming  to  the  crown  en  their 
•oppression,  wore  granted  to  ono  of  the  greater  monasteries,  in  wImso  hand^  they  remained 
lill  the  dissolution,  were  no  longer  exempt;  Penfred  v.  Groome,  decree  of  the  Eicheqner, 
aflirmed  by  the  House  of  Lords'.  See  2  Jac.  &  Walk.  534;  and  Page  v.  Wilson,  513. 
la  the  latter  case,  the  lands  had  been  granted  to  tho  monastery  by  the  grantee  of  the  crown. 
In  both  cases  tho  lands  had  not  paid  tiih&s  since  the  dissolution.  All  persons  who  sl^ould 
ceme  (o  the  possession  of  the  lands  of  any  abbey  then  ciesolvcd  should  hold  them  free  and 
discharged  of  tithos  in  as  large  and  ample  a  manner  as  the  abbeys  forroely  held  them. 
And  Sir  W.  Blackstone  says,  that  from  this  original  have  sprung  all  the  lands  which,  being 
in  lay  hands,  do  at  presen:  claim  to  be  t:the-free.  For  if  a  man  can  show  his  lands  to  have 
been  such  abbey-lands,  and  also  immemorily  discharged  from  tithes  by  any  of  the  means 
before-mentioned,  this  is  now  a  good  prescription  dt  non  decimando.  Bat  he  must  show 
both  these  requisites;  for  abbey-lands,  without  a  special  ground  of  discharge,  are  not  d'w- 
charded  of  course,  neither  will  any  description  de  non  decimando  avail  in  total  discharge 
of  tithes  unless  it  relates  to  such  abbey  lands.  This  privilege  only  extends  to  the  lands  of  the 
religious  bouses, 9 uamcfiti  propriis  manipus  excoluntertuot  when  in  the  occepation  of  their 
lessees  or  farmers.  And  it  was  formely  held  that  this  exemption  applied  only  to  those 
persons  who  had  an  estate  in  fee  simple  or  fee  tail  in  the  land,  not  to  tenants  for  life;  but  it 
has  been  held  that  tenant  for  life  under  a  settlement  is  entitled  to  the  exemption:  Hell  v 
Aluds,  Gwill.  1515.  i-       >  • 

§  We  have  seen,  antCy  div.  I.,  that  the  annual  produce  of  the  land,  the  stock  open  land 
and  the  labour  and  industry  of  the  occupier,  are  lilheable.     Il  was  formely  held  that  tithes 
wej^  only  payable  of  such  things  as  yield  to  nn  annual  increase;  but  this  rule  has  been  devi- 
aled  From  in  the  case  of  some  vegetables,  which  produce  a  crop  only  every  second  er  third 
year,  and  in  caae  of  underwood  or  coppice,  which  is  only  cvl  once  in  scv«a  or  ten  yean. 


TITHES.— Barren  and  Waste  Land.  M 

(B)  In  particular. 
(a)  Acorns*     (6)  Aftermath.t     {c)  Agistaicnl, 
ScoLEs  V.  LowTHER.  M.  T.  1695.  K.  B.  1  Ld.  Raym.  129. 
Powell,  J.,  look  exception  to  the  suggestion  where  the   plaintifT  suggests  Agistment 
that  this  barren  cattle  plough  the  land,  Slc,  but  does  not  say  per  quod  the  par-  J"^®  " /]" 
son  heid  ttbeiio^ts  dfcimas  in  nnntiier  place.     And  (hy  Wim)  uberiores  ^^<^*»*^  o^n'^lKuron 
does  not  signify  only  that  the  parson   will  get  better  tithes   out  of  the  arable  caiilo which 
land  than  he  would  havo  had  if  the   cattle  had  not  ploughed  it;  but  it  signifies yiet«l  no 
that  he  will  have  so  much  more  tithes,  than  otherwise  he  would  have  had,  as  P^'o^^ '^V*** 
will  fulfy  recompense  the  loss  of  the   tithes  of  the  cattle;  or  it  will  (as  he  ex-'P^"^"'^^ 
pressed  it)  overweigh  that  loss.     Bat  as  to  the  signification  of  tifccriore*  dectma    » 
Treby,  Ch.  J.,  doobted  much. 

(d)  Animals  fertz  naiurtz^ 

(e)  Apples. \\     if)  Bark,^\ 
(g )  Barren  and  waste  land. 

1.  Warwick  v.  Collins.  H.  T.  1814.  K.  B.  2  M.  &  S.  349.  ,j,^  ^^^ 

10  this  caso  the  question  was,  whether  land  was  exempted  for  seven  years  barren 
«nder  the  proviso  in  2  and  3  Edw.  6.  c.  13.  s.  5?  which  was  part  of  a  forest,  land**  ex 

It  wns  a1«o  formely  held  that  tithe  wan  only  due  once  in  the  same  year;  bat  it  has  been  de- 
termined in  two  modern  cases,  ihnt  if  divers  crops  are  grown  on  the  same  land,  in  the 
•araeyOAr,  tittle  is  payable  of  each  of  them.  It  has  iilso  been  resolved  in  several  cases, 
thai  n«  tithe  is  dae  of  that  which  prodocos  another  titheable  sobstajice  bat  this  rule  has 
also  been  deviated  from  in  modern  times. 

'  *  Tkbe  is  payable  for  acorns;   I  Ro,  100;  11  Rep.  49.  a.;  2  Tannt.  64*^;     If,  however,- 
tliey  are  not  gathered,  bat  left  as  wild  froit    under  the  tree  to  be  eaten  by  liegs,  no  tithe  is 
dae  for  them;  Anon.  II et.  27;  Lit.  R.  40. 

t  It  is  laid  down  in  several  cases  thai  tithe  is  not  dne  of  aftermath,  becanse  it  was  form- 
•  erly  held  that  tithe  coold  only  be  doe  once  in  the  same  year  from  the  same  icroond,  Bac 
in  83  Charles  2.  the  Court  of  Exchequer  t^as  of  opinion  that,  of  common  right,  tithes  of 
oAermaih,  or  the  after-crop  of  grass  mowed,  there  being  no  prescription  or  custom  against 
or  in  discharge  of  the  same,  ought  to  he  paid.  And  Dr.  Burn  says  the  modern  determina- 
tions have  been  that  the  aftermath  of  meadow  is  part  of  the  increase  of  the  same  year, 
aad  consequently  titheable. 

t  And  not  for  cattle  which  are  kept  for  the  plough  or  pail  in  the  same  parish;  becaase 
the  parson  has  tithe  fur  them  in  another  way.  Agistment  titho  is  not  payable  for  horsee 
kept  for  husbandry,  saddle- horses,  coach-horses,  or  other  horses  used  merely  for  pleasure. 
But  where  coach-hoises  were  used  in  carrying  coals  and  manure  into  another  parish,  an 
agistment  was  held  to  he  payable  for  thein.  I'roof  of  tho  endowment  of  the  small  tithes 
is  sufficient  to  support  a  demand  of  agistment  tithe,  although  it  has  never  been  received 
before;  Bryan  v.  Booth,  2  Price's  Rep.  231.  And  a  vicar  proving  perception  of  email 
tithes  (where  the  rector  or  impropriator  have  never  received  other  tithes  than  those  of  com 
and  grain)  is  entitled  to  demand  tithes  ol  agistment,  niihoogh  such  tithes  have  never  before 
been  received  by  his  predccesiiors,  and  the  documentary  evidence  adduced  in  support  of  his 
claim  refer  to  small  tithes  generally,  and  not  to  all  small  tithes;  and  this,  though  it  appears 
that  a  pension  or  portion  is  payable  out  of  the  vicarage  to  the  superior;  Kennicott  v.  Wat- 
son, 2  Price's  Rep.. 250.  For  though  ogistment  lithe  has  not,  in  most  places,  been  requir- 
ed 10  be  paid  till  within  a  recent  date,  yet  the  tithe  itself  is.  as  old  as  the  tithe  of  hay,  and 
this  species  of  paymenf  may  have  existed  in  very  ancient  times;  Williamson  v.  Lord 
Lonsdale,  Dun.  R.  62;  3  5  Pr.  R.  38.  Nevertheless,  it  cannet  be  claimed  under  an  old 
grant  ffom  the  crown,  ef  grain,  hay,  and  herbage,  where  there  does  not  appear  to  have 
been  any  perception  or  enjoy nient  of  this  specifio  lithe;  Scott  v.  Lawson,  7  Pr.  R.  2G6. 

§  No  tithe  is  doe  at  comnion  law  for  animals  that  are  fera  natures  \  such  as  deer, 
rabbits,  Ac.     But,  by  the  custom  of  many  places,  soma  animals  of  this  kind  are  titheable. 

11  Are  titheable;  2  Inst.  252. 

IT  Bark,  lops-tops,  and  cuttings  from  trees,  are  exempt  from  tithes;  Cro.  Jac  100;  1 
Roll.  Abr.  640.  ^ 

••  By  the  statute  2  and  3  Edw.  6.  c.  16.  all  barren,  heath,  and  waste  ground,  which  m 
improved  and  converted  into  arable  or  meadow,  shall  not  pay  tithes  for  seven  years  after 
such  improvement.  Land  which  is  of  good  natural  quality  will  pay  tithe  immedia:ely, 
notwithstanding  this  statute,  although  the  expense  of  bringing  it  into  cultivation  exceeds 
the  return  in  the  peverni  first  years.  Warwick  v.  Collins,  5  M.  and  S.  166.  But  an  mclo- 
Rure  of  common  appendant  is  not  exempt  from  specific  tithes  from  which  the  land  to  which 
it  was  appurtenant  is;  Mancaater  v.  Watson,  3  Uurr.  1375;  I  Bik.  400.  And,  indeed, 
land  which  is  of  a  good  natural  quality  must  pay  lithe  immediately,  although  ths  e>4>®°*^ 
attending  the  breaking  it  up  and  liming  it  exceeds  the  return  made  to  the  farmer  in  the  se- 
veral first  years  ef  cultivation;  Warwick  and  another  v.  Collins,  6  Maale,  and  SeK^-ieO, 


' 


38  TITHES.—  What  is,  or  is  not  TtUieahle. 

[  66  1  (/I)  Fruil  andfmU  trees ^  (^  1)  Furze,  t  (A  1)  Geese.l  (i  1)  GciMe- 
berries.^  (j  ])  Chapes,  See  Hot-House  Plants,  p.  57.  (h  \)  Grrat». || 
(ll)  Grare/.  (a)  (ml).  Hawks,  (b)  (n  1)  Hoi/,  (c)  (o  1)  JTco/A,  (d) 
(p  1)  Hemp.     Sec  an/e,  div.   (c)  Flax,  p.  55.     (^  I)  Hens.  (c).    i 

[  67  ]  (r  I)  Honey,     Sfce  an/€,  div.  (i)  Bees,  p.  53.     («  I)    Hops.{ri 

[t  I)  Hot-house  plants . 
Adams  V.  Waller.  Cited  Gwm.  1204. 
In  this  case  it  was  agued  on  the  one  side,  th^  the  produce  of  a  hot-house 
Hethouite  is  not  the  produce  of  the  earth;  that  iftilhe  is  payable  for  such  productions,  it 
P.**"*"'**'"  must  also  be  for  those  of  pots  in  a  house;  or  sallad  raised  on  a  flannel;  and 

*  «A  e.  g  ^^^^  things,  not  the  produce  of  the  soil  and  climate,  cannot  be  titheable.  On 
the  other  side,  it  was  observed  that  every  thing  raised  in  a  garden  is  principal- 
ly in  consequence  of  manure  and  labour,  and  yet  titheable;  that  cucumbers 
were  never  objected  to ;  that  cherries,  walnuts,  cabbages,  and  potatoes,  are 
all  exotics;  that  the  expense  could  be  no  objection,  as  it  would  have  excluded 
cabbages  and  most  other  things;  and  that  hereafler  the  raising  of  pines  may 
cease  to  be  expensive.     In  the  judgment  delivered  in  the  Exchequer, 

Skynner,  Ld.,  C.  B.,  said,  as  to  melons,  pines,  &c.  I  know  not  how  to 
draw  any  line  between  them  and  other  produce  of  gardens.  What  h  the 
tithe  of  gareens?  It  is  predial.  The  notion  of  artificial  heat  and  soil  would 
exclude  almost  all  the  produce  of  gardens.  Things  raised  under  glasses  are 
raised  in  an  artificial  soil;  but  they  must  all  be  subject  to  the  same  rule.  Inocu- 
lation, to  be  sure  is  a  work  of  art;  but  art  and  expense  used  will  not  make 
any  difference.  Eyre,  B.,  added,  hot-house  plants  are  certainty  not  exempt. 
The  like  hardships  occurred  in  wastes,  madder,  &C. ;  but  an  act  of  parlia- 
ment was  necessary  to  exclude  the  right  of  the  parson.  The  general  rule  is 
clear;  and  the  inconveniences  will  suggest  mutual  moderation;  if  not,  a  court 
of  justice  cannot  help  it.  Hence  we  may  probably  conclude,  that  the  produce 
of  hot-houses,  like  that  of  gardens,  is  de  jure  titheable. 

i  58  J  (ti  1)  Hounds.{\\)  (v  J)  Housts.(i)  {w  \)  Ironmill.{})  {x  I)  Ironore.(k)  (y  l) 
Lambs.(\)      (z  ])    Lead  mills. (m)      {a^)*Lead  mines.{n)     (62)  Lead  ore.{o) 

*  Titheable;  2  Inst.  1649;  Gwin.  429;  Gibs.  Cod.  663;  see  also  paiticolar  kinds  in 
this  annlysis.  It  has  been  said,  thai  when  tithe  is  paid  for  the  frnit  of  trees,  if  in  the  same 
-  year  the  trees  themselves  are  cat  down  and  sold,  no  tithe  is  due  for  them;  Baxter  v.  Hopes« 
2  Inst.  This  doctrine,  however,  most  be  distinguished  from  the  case  of  grant  v.  Hedding, 
Hard.  880;  where  it  was  decreed  that  tithe  was  doe,  as  well  from  those  trees  which  yield 
titheable  fniit,  as  from  \ho8o  which  produce  hone;  Hsrd.  380;  Gwm.  516.  So  where 
plants  growing  in  nafsery  grounds  are  either  given  away,  or  sold -for  the  purpose  of  being 
transplanted  intd  another  parish,  their  tithe  is  doe  to  the  tithe-owner  ofthat  pariah  wfaereio 
4hey  are  reared;  Gybbs  v.  Wyboorn,  Cro.  Car.  626. 

I  Titheable;  3  Keb.  686.  Litt.  867;  1  Vent.  76;  Sed.  447. 
tTitbeable;  Gibs.  Cod.  607;   Degge,  c.  II. 

§  Titheable;  2  Inst.  262;  3  Com.  Dig.  tit.  Dis. 

II  Titheable;  2  Inst.  647. 

a  Net  tiihieable;  2  Inst.  651. 

b  Not  titheable;  Degge.  o.  8.  p.  260. 

e  Titheable;  2  Taunt.  56;  2  Wils!  R.  173;  2  P.  Wms.  620. 

d  Seems  not  titheable;  3  Keb.  635;  Lilt.  367. 

e  Titheable;  Degge.  c.  11. 

/  Titheable;  Hut.  1278;  2  Keb.  36;  1  Sid.  443;  Gwm.  866. 

g  Such  as  pine-apple«,  grapes,  melons,  &c, 

h  Not  titheable;  Degg<.  c.  8. 

t  Of  common  no  tithe  is  due  for  houses  or  buildings,  nor  the  profit  made  by  the  saU 
of  them,  nor  for  any  rent  reserved  npen  a  demise  of  any  house  or  building,  because  here 
there  is  no  increase,  no  renewal,  either  at  any  stated  or  different  periods;  2  Inst.  660; 
Leyfield  V.  Tysdale,  Hob.  R.  10;  Clarke  y.  Prowse.  Latch.  R.  210;  Gibs.  Cod.  682. 
Unless  by  custom;  Wats.  C.  L.  486;  Anon.  Cro.  Car.  696;  Hob,  11,  see  also,  post, 
div.  X.  p.  88. 

j  Not  titheable,    unless  a  custom  to  the  contrary;  Gwm.  977;  Cro.  Jac.  623. 

k  Not  titheable.  in  the  absence  of  custom  sanctioning  it;  2  Inst.  651.  ' 

I  Titheable;  Com.  Dig.  tit.  Dismes. 

m  Not  titheable,  unless  by  custom;  Gwm.  977;  Litt.  Rep.  314. 

n  Unless  by  custom,  not  titheable;  2  Inst.  651. 

o  Not  titheable,  unless  by  custom;  2  Inst.  651. 


TITHES.— wad  Fowl  99 

(c2)  Lilhf  flowers.^  (d  2)  iime-t  (e^)  Mallards. t  (/ 2)  JlfflW,^  (f  2) 
Marshes.  See  an/e,div,  (6  2)  Fens,  p.  55.  (/i2)  Jtfi/Ar.  See  pos<,  div.IV. 
(t  2)  JWii/s. |l  See  also  div.  particular  kinds  of  milU.  ( j2)  Jlfini.(a)  (fc2)  169  1 
Mirstry gardens.  See  anfe, div.  (/I)  Fruit  and  Fruit  Trees,  p,  56.  (12) 
Onions. {b)  (m2)  Paper  miU.{c)  (n  2)  Par«/ey.(d)  (a2)  Pai«ru/get.(e) 
(p2)  Pca5.(f)  (9  2)  jPcar«.(g)  (r  2)  P^ea.<»ari/».(h)  («2)  Pt^.(i)  (<  2) 
Ptof«ofw.(j)  (m  2)  Pine  apple.  See  div.  (a)  Hot-house  Plants,  p.  57.  (i>2) 
Plums.(k)  (t0  2)  Po/atoM.(l)  (ar2)  Quarries.(m)  (ij  2)  JBopMeed.(n)  (« 2)  f  60  J 
Roois.{o}  (aS)  Hue,{p)  (6  3)  Saffron.  See  an/e,  div.  (e)  Flax,  p.  55.  (c3) 
S/io;'fc.(q')  (d3)  Saimori.  See  ante /div.  (a)  Fish,  p.  55.  (c3)  Sand-pits.ir) 
(/3)    5ecrf«.(s)         (g-3)     A:'iccp.(t)         (hS)    Slate      quarrie8.{\j)  (t  3) 

5/iuf      mt//.(v)        (j3)       5tonc.(w)       (ifc  3)       rar«!«.(.x)     (13)       T<ai.(y)    [  61  J 
(m3)    Tf<Me/#.(z)      (n3)     Thytne,{eiVi)      (o  3)    T4/€».(bb)      (p  3).    lYn  wt//. 
(cc).      (93)    7\n  mtfl*».(dd)      (r3)     Tobacco.{ee)     (s  3)    2\i»/.(ff)      (/3) 
Tiirmp».(gg)       (u3)      rmitic«.(hh)      (tj3)    Fifo^e/a6/€«.(ii)      (w  3)     Vetches. 
(jj)     (a;  3)   fFa/mi/-/rc€«.(kk)      (5 3)   Wax  of  bees.     See  ante,  div.   (i)  Dees,   [,  G2  } 
p.  53.     (3^3)   WW /o^i^(ll) 

*  Titbeable;  2  Inst.  252. 

t  Not   titheabie,  aniots  by  osage;  2  Init.  661. 

I  Not  titbeable,  nnlesa  by  custom;  Gwm.  681;  1  \yond*8  D.  209 

§  Not  ti'.heabie,  in  the  absenee  of  a  coatom;  2  ttist.  651. 

)|  Mills  prodace  a  personal  tithe;  Gold.  Ab.  866;  3  Atk.  18. 

Ancient  miMs^or  mills  btfilt  before  the  time  of  memory,  of  which  no  tithe  han  iMen  paid* 
urh  not  titheable.  Mills  erecied  within  time  of  memory,  tbe'tithe  is  doe;  2  Inst.  621 ; 
Wilson  V.  Mason,  Gwm.  974;  8  Wood's  Dec.  285;  and,  by  the  stainte  9  Edw.  2.  c.  6.n» 
prohibition  is  allowed  for  tithes  of  new  mills  built  after  the  statute. 

a  Not  titheable;  2  In^t.  252. 

h  Titheable;  2  Inst.  252. 

e  Not  titheubln,  unless  by  customt  Gwm.  977;  2  Roll.  Rep.  84.  g 

d  Tiiheuble;  2  Inst.  252. 
.    e  Not  titlioable:   Moore.  Rep.  599. 

/  Tilhoable;  Bunb.  169;   G»vm.  1526. 

g  Tiiheuble;  2  Inst.  252. 

h  Not  '.ithoable;  Marsh.  Rep.  26. 

f   Tiiheable;  2  Inst.  649. 

j   Titheable;  Deg.  c.U.  p.  264;  Gibs.  Cod.  607. 

k  Titheable;  2  Inst.  252. 
/  THheable;  Com."  Dig.  tit.  Dis.;  2lnst.  259. 

m  Not  tiiheable,  2In.4t.  651. 

n  Tiiheabltt;  Gwm.  471. 

o  Tilheubk;  2  Inst.  252;  Com.  Dig.  tit.  Dis. 

p  Titheable;  Ibid. 

q  Titheable;  2  hint.  252;  Com.  Dig.  tit.  Di-*. 

r  Nnl  tilhoable;  unless  by  cuntom;  2  Insi.  651. 

^  Tilhoable  oaly  where  nu  lithe  is  taken  of  the  borb  or  plant  thereon;  S  Com.  TftgL 
tit.  Dis. 

«  Titheable;  Gwm.  lO-^O. 

V  Not  tiilieahie,  unless  by  custom;  2  Inst.  651. 

V  Not  tiihoablo,  unless  by  custom;  Gwm.  97t;  Litt.  Rep.  814;  Cro.  Jac.  523. 
V)  In  the  absence  of  a  custoni,  not  titheable;  2  Inst.  651. 

»  Titheable;  Gwm.  584;  3  An«t.  3.54. 

y  Nut  li  heable,  unless  by  custom;  Gwm.  531;   1  Wood,  D.  209. 

*  Titheable;   1  Wood.  D.  391. 
aa  Titheable;  Gwm.  1557.    . 

bb  Not  titheable,  unless  by  custom;  2  Inst.  651. 

ee  Unless  by  custom,  not  titlienble;  Gwm.  977;  Lit.  Rop.  314.. 

dd  Not  titheable,  unless  by  usage;  2  Inst.  651.. 

ee  Titlienble;  Gwm.  1557. 

ff  N  *i  titheable,  unless  bv  cii«tom;   2  Inst.  651. 

gg  Titheable;  2  Int<i.  2.5'<?;  Gihs.  Cod.  680. 

hh  ft  vv.as  formerly  Hupposed  that  turkoys,  bein^  feis  aaturn,  were  neither  titheable  by 
their  eggs  nor  yuun;:,  Hugion  v.  Prince,  Rlouro,  590;  it  bus,  however,  been  hold  in  a  mor* 
modern  case,  thur  lithe  is  now  due  for  them,  being  equally  tame  with  other  specias  of  poul- 
try;  C.irlelon  v.  nrighlwell,  2  P.  Wms.  463. 

tt  Titheable;  2  Inst.  252;  8  Wood.  D.  372. 
j;  Titheable;  Gwm.  530;  3  Anst.  954. 

kk  Titheable,  by  custom;  2  P.  Wms.  601. 

//  Not  titheable;  Gwm.  581 ;  1  Wood,  D.  209. 


40  TITHES.— IVhai  is  or  is  not  Tttheabk: 

(a  4)   fVood.* 
Ford  v.  Rascabter.   E.  T.   1815.  K.  B.  4  M.  &  S.  130. 
Gros  bois        The  question  was  whether  oak  wood  of  more  than  twentj  years'  standing, 
"^•""'P^  growing,  not  from  acorns,  as  original  or  maiden  trees,  but  from  old  stools, 
which  stools  belonged  originally  to  trees  which  stood  more  than  twenty  years, 
were  so  clearly  entitled  to  an  exemption  by  the  statute,  as  to  make  a  rerdict 
subjecting  them  to  tithe  a  wrong  verdict;  and  the  Court,  after  taking  time  to 
consider,  said,  that  the  exemption,  naturally  aiid  by  legal   consequence,  em- 
braced  whatever   constituted  a  part  of  f^ros  bois,  or  timber  of  the   requisite 
age;  but  it  did  not  comprehend  that  which  never  made  a  part  of,  or  co-existed 
with,  the  f^oh  bois  of  the  due  age,  and  could  not  therefore  comprehend  ger- 
mens  cut  before  the  tree  was  statutably  ^roa  boisy  nor  the  wood  growing  from 
the  stool  on  which  the  gros  bois  once  stood,  but  stands  no  longer,  or  I  he  ger- 
mens  springing  from  the  root  of  what  was  once  the  root  of  gw»  6aw,  but  isaa 
.,     no  longer. 

(C)  Where  consumed  bt  the  occupier. J 

•  Where  trees  arc  considered  an  timber,  eiiher  hy  common  law  or  by  custom,  no  tithetr 
aie  to  be  paid  of  the  lops  or  tops  of  such  treo:;,  for  whatever  use  they  aro  cut,  with  the  ex- 
ception, thHt  in  certuin  peculiar  cases,  wl  'jre  a  frau  \  is  actually  attemplfJ,  or  from  neces- 
sity to  avoid  fraud,  they  may  bo  titheable.  Aflerinany  ineffeciuii  struggles  and  remoitran- 
cofl,  in  consequence  nf  t'lo  joint  coinplaiiits  of  the  great  men  and  Commons,  in  the  parlia- 
ment of  ll)«  fjrty-firiii  Rdvvard  the  Third,  astaiuto  was  at  length  pissed,  exemp:ini^  from 
the  payment  of  tithes  great  wood  of  twenty  years*  growth  or  moro,  anci  oniiciing.  Uiat  upon 
a  suit  commenced  in  the  Spiritual  Cuuri  of  such  tithes,  a  prohibition  should  be  granted,  aa 
had  been  used  before  that  time;  Rot.  Pari.  17  Ed.  3.  Art.  29;  18  Kd.  8.  Art.  7^  and  9;  21 
Ed.  3.  Art.  48;  25  Ed.  3.  An.  27;  stat.  45  E.I.  3.  c.  3;  Hot.  Pari.  47  EJ.  3.  Art.  9;  50  Ed, 
3.  Art.  141;  2  Inst.  642.  In  construing;  thc'statutc,  great  diifercnce  of  opinion  formerly 
prevailed.  It  wn^  long  a  question  how  the  words  gros  bois.  great  wood,  should  be  consi- 
dered, and  uf  what  age  wood  ou<rht  to  be  boforc  it  is  exempted  trom  the  payment  of  tithe. 
Lord  Coke  says,  that  gro.s  bois  signifies  f>peci:i!ly  such  wood  as  either  has  been,  or  is  by 
the  cus  om  of  the  ootintry,  timbor;  and  that  all  iiucJi  wood,  if  of  the  age  of  twenty  years 
or  more,  is  free  from  ihe  paymoni  of  tilhos;  I  In^t.  GAl;  Fox  v.  Tliexion,  12  Mod.  524. 
This  principle  has  been  since  conBrnicd  both  hy  tlie  authorities  of  LonI  Ilirdwick  and  Lord 
Kilenborough.  The  statute  J')cs  not  import  or  exempt  all  wood  of '  tvvonly  or  foTJy  years* 
grov^'th,  but  such  only  as  comes  under  the  denomiu.iiion  of  gros  bois,  or  great  wood.  Two 
ihingv,  therefore,  must  concur  to  exclude  or  privilsgo  wood  from  a  liability  to  tithes;  name- 
ly,  its  being  nfthe  specifiud  ;i(;e  of  twenty  years  or  more;  and  its  being  gros  bois;  Ford  v. 
Kacter,  4  M,  and  Sel.  136;  Sohy  v.  Molinli,  Plowd.  R.  470.  Our  attention  io  naturally  led 
to  enquire  what  species  of  wood  it  is  that  is  thui  privileged  under  the  title  of  great  wood. 
In  all  counties,  oak,  ash,  and  elm  of  twenty  years'  growth  are  considered  timbor,  and  thcre- 
foca  as  such  exempt  fiom  the  payment  of  liiho;  Do^-ge,  C.  4.  2  14.  Tiio  exemption  is  nor, 
however,  con6ned  to  wood  of  this  description;  beech,  Lay  field  v.  Cowper,  1  Wood's'  D.  330; 
Bilby  V.  Huxley,  Bunb.  I^.  192;  Abbott  v.  Hicks,  1  Wood's  D.  319;  Aubrey  v.  Fisher.  10 
East,  18.  446.  Beech  or  buck,  from  whence  the  county  of  Burkmgham  takes  its  name,  is  tliero 
always  considered  as  timber;  cherry,  Chapman  v.  Barlow,  Bunb.  163;  Duke  of  Chandoa  v. 
Talbot,  2  P.  Wms.  606;  holly,  Pinder  v.  Spencer,  Noy.  30;  aspen,  Wright  v.  I'owie,  Gwm. 
357;  horse  chesnut,  lime,  walnut  trees,  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  601;  and 
vrtllows,  Guffly  v.  Pinder,  Hob.  219;  are  by  the  custom  of  the  country  in  many  places 
timber.* 

t  Titheable;  Cro.  Elizv702;  3  Burr.  463. 

t  A  distuiciiou  has  been  taken  by  most  writers  from  the  application  of  peas  and  beans 
to  the  sustenance  of  the  occupier  and  his  family.  A  very  learned  modern  writer  states, 
*'  that  if  the  occupier  gather  thttm  green  to  spend  in  his  house,  where  they  'are  accordingly 
oaten  by  the  family;  no  tithe  shall  paid  of  them  by  the  law  of  the  land,  without  the  aid  of  a 
local  or  particular  custom  to  effectuate  the  exemption;  Toiler  on  Tithes,  ch.  4.  1 19.  There 
are,  undoubtedly,  many  authorities  in  support  of  this  doctrine,  and  an  exemption  from  the 
payiueut  of  titlies,  in  consequence  of  the  consumpition  of  the  articles  in  the  occupier's  fa* 
mily,  has  upon  many  occasions  been  permitted;  ilele  V.  Bra<:^,  G'vm.  H(M;  1  Roll.  Abr. 
647;  Baldwin  v.  Atkinson.  4  Wood's  Dec.  48;  Rubinson  v.  Tunstall,  Gwm.  861;  Facy  v. 
Long,  Cro.  Car.  237;  Underwood  y.  Gibbon,  Bunb-  8;  Rookell  v.  Gomershall,  Litl.  367f 
Austin  V.  Lucas,  Moore,  909;  TiK^un  v.  Waller,  1  Sid.  447;  Anon.  Gwm.  428. 

But  it  seems  doubtful  whe:her  an  exemption  upon  such  principles  would  now  bo  permit- 
tod.  Indeed  it  has  been  once  held,  that  a  custom  to  exempt  from  the  payment  of  tithes, 
such  peis  and  beans  as  were  gathered  green,  and  used  in  the  family  of  the  owner,  in  consi- 
deration thai  lie  blioulJ  sot  out  the  tithes  of  the  residue  respnctiv"';-  ':n  r^^ks  and  sheaves, 
at  his  oivn  expense,  was  bad;   the  Court,  by  entering  into  tlie  cousideraiion  of  the   customt 
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VI.  RELATIVE  TO  THE  MODE  OF  TITHING  *  AND  WHEN  NoUce  of 

IT  BECOMES  DUE.  ?««ing  out 

(A)  In  general.  "^^^lyXt, 

1.  Butler  v.  Heathby.  T.  T.  1790.  K.  B.  3  Burr.  I8&I.  commin 

Per  Lord  Mansfield,  C.  J.     Notice  of  setting  out  tithes  ia  not  necessary  law,  though 
at  common  law,  though  it  is  by  the  ecclesiastical.  i^  i*  by  ^^^ 

2.  Halliwell  v.  Trappes.  E.  T.  1807.  C.  P.  2  Taunt.  55,  *  eccle»ia.ri 

The  Court  were  unanimous  that  they  could  not  upon  the  present  occasion  °?  ^4  1 
go  into  the  question,  whether  the  parson  had  reasonable  time  to  compare  his  xhe  tithe ' 
tithe  with  (he  nine  parts,  as  the  case  did  not  turn  upon  that  point  at  the  trial;  ought  to  bo 
but  the  law  on  that  subject  clearly  was,  that  the  tithe  must  be  set  out,  and  ^^t  out,  aud 
the  nine  parts  left  so  long,  that  the  parson  may  have  an  opportunity  of  judging,  ?'°®  P*"*" 
by  the  view,  whether  the  tithe  is  fairly  set  out  or  not.  iha\'tho  im5« 

3.  Leatiies  v.  Levinson.  E.  T.  1810.  K.  B.  12  East,  2.39.  ,on  may 

A  farmer  cut  the  whole  of  a  field  of  barley  lying  in  the  two  parishes  of  A.  judge  by 
and  B.,  and  after  rolling  (i.  e,  cocking)  and  tithing  part  in  A.,  proceeded  to  J^  *|«*^. 
roll  and  tithe  part  in  B.,  and  the  weather  being  catching,  he  carried  that  ?■*"*  iTfairlVJit 
which  was  tithed  in  A.  the  day  before  the  rest  of  the  field  in  A.  was  rolled  out. 
an^  tithed;  and  this  without  previous  notice  of  the  intention  (o  carry   part.  A  faroiQr, 
Held  that  this,  being  done  bona  fide  ,  was  lawful,  though  by  the  general  rule  though  he 
a  farmer  may  hot  at  his  pleasure  tithe  and  carry  part  of  a  field  of  corn  which  ^^^j^ot  wan 
has  been  cut  'before  the  whole  be  tithed,  and  then  proceed  to  another  field,  o^JJ^gsarflr 
&c.  so  as  to  oblige  the  parson  to  come  again  to  the  same  field  at  another  cut  and 

inplying  that  there  was  de  jure  no  such  exemption;  Peane  T.  Hall,  2  Wood'e  Deci  456; 
and  in  the  ense  of  WUUamson  v.  Lord  Lonsdale,  in  February  1816.  in  the  Ezchequefi  it 
wafl  decided,  that  potatoes  and  turnips  cansumed  in  the  family  of  the  grower  are  liable  to 
tithes;  Lord  Chief  Baron  Richards  then  having  said,  '*  I  shall  get  rid  of  one  part  of  the 
case,  because  it  is  sufficiently  clear  the  defendants  claim  an  exemption  from  the  payment  o^ 
the  tiihes  of  potatoes  and  turnips  if  used  in  the  family;  and  in  euppport  of  this  claim,  the 
case  of  green  peas  has  been  alluded  to;  but'as  that  is  a  solitary  exemption,  and  as  I  cannot 
find  a  case  which  says  that  potatoes  and  turnips,  growing  upon  dtlTerent  parts  of  the  farm, 
but  consumed  in  the  family,  sJiouId  be  exempted  from  tithes,  I  am  not  inclined  to  extend  it 
further. 

*  By  the  2  and  3  Edw.  C.c.  13.  it  is  enacted,  that  all  persons  shall  truly  and  justly,  with- 
out fraud  or  guile,  divide,  set  out,  and  piy  all  manner  of  their  predial  tithes  in  theii'  proper 
kind,  as  they  arisA,  in  such  manner  and  form  as  hath  been  of  right  yielded  and  paid  witnin 
forty  years  next  before  the  making  this  act,  of  right  or  custom  ought  to  bave  been  paid;  in 
and  no  person  siiali  carry  away  any  such  or  like  tithes  which  shall  have  been  yielded  or  paid 
within  the  said  forty  years,  or  of  right  ought  to  have  been  paid  in  the  places  tiiheable,  be- 
fore he  has  justly  divided  or  set  forth  for  the  tithe  thereof  the  tenth  part  of  the  same,  or 
otherwise  agreed  for  the  tithes  with  the  parson,  vicar,  or  other  owner  or  farmer  of  the  same 
tithes,  under  pain  of  forfeiture  of  tr.eble  value  of  the  tithes  so  carried  away.  By  the  seeond 
section  of , the  same  act,  at  all  times,  and  as  oflcn  as  predial  tithes  are  due,  it  shall  be  lawful 
Ibr  every  partv  t;p  whom  the  tithes  ought  to  be  paid,  or  his  deputy  or  servant,  to  view  and 
eee  the  sam^  justly  and  truly  set  forth  and  severed  from  the  nine  parts,  and  take  and  carry 
them  quietly  away;  and  if  any  person  willingly  withdraws  his  predial  tithes,  or  stops  or  pre- 
vents the  same  from  being  viewed,  taken,  or  carried  away,  by  reason  of  which  the  said 
tithe  is  lost,  impaired  or  hurt;  then,  tipon  due  proof  thereef  bein v  made  before  the  spiritual 
judge,  or  any  other  judge,  the  party  so  currying  away,  withdrawing,  letting  or  stopping,  shall 
pay  the  double  value  of  the  tenth  or  tithe  so  taken,  lost,  withdrawn,  or  carried  away,  ove^ 
and  besides  the  costs,  charges,  am!  expenses  in  the  suit  in  the  same;  the  same  to  be  re<:o- 
vered  before  the  ecclesiastical  judge,  according  to  the  king's  ecclesiastical  laws. 

t  Every  person  being  bound  to  set  out  the  times  of  the  produce  of  this  land,  in  order  tha^ 
this  may  be  done  with  good  faith,  and  without  fraud,  the  Ecclesiastical  Court  requires  tl>at 
notice  "hotild  be  given  to  the  parson  when  the  tithes  are  severed.     But  to  do  this,  it  "^  ^^ 
necessary  that  he  should  have  previous  notice  as  to  the  lime  of  severing  th«m;  a  cuAtQi"  td 
eet  out  tithes  without  the  view  of  the  tithe-owner,  or  by  the   litheowptfr  nithoi'^  the  con- 
sent of  the  owner,  has  been  held  bad;  Anon.  Owm.  562i     The  tiih«owner  «  fep^itledtoi 
and  must  hare  an  opportunity  of  judging  whether  or  not  the  tithes  «re  fairly  -et  cwrt;  iSrough-     • 
ton  V.  Wright,  Buob.  18^;  Thomas  v.  Heesf  Gwm;  796;  and  •ven  i^ J^^  -ccupier  justly 
aividee  the  tithe  from  the  nine  parts,  and  sets  it  out,  but  imwediawlv  afterwardi  -carries   it 
away,  this  win  be  considered  as   fraud  and  guile  within  Uie  >taMU;  «oaie  v.    oprai,   ^ 
'  Inst.  649.     The  rules  should  be  reasonable,  such  as  wi/l  givs  thr  t't^^^^J"*'  ^'°»«  '^  •^^•?d 
to  the  setting  out  the  tithes.     An  hour's  notice  is  ii«ufficisnt:  "»  the  middle  of  summer  he 
may  be  engaged  in  tithing  other  fields  or  farms,  perhaps  -*  «he  extremity   of  the  parish;         ^ 
Tennant  v.  Stubbing,  S  Ant.  640;  Girm.  1441. 

VOL.  XV.  6 


41  TITHES.— Jlfo(ie  of  TyOiing. 


till 


S65  T    time  to  take  his  tithes;  which  general  rule,  however,  being  levelled  against 
lennrt     fraud,  vexation,  and  caprice,  must,  where  these  having  no  application,  be  % 
.   of  n  fiold,    un(|(.rgtood  with  all  necessary  exceptions  of  partial  ripeness  and  weather,  the 
pru6<M!(l  10  ncplect  of  which  would  he  prejudicial  to  the  crop;  yet  there  is  no  rule  ot  law 
anoili^r       which  obliges  a  farmer  (all  fraud  and  vexation  apart)  to  tithe  the  whole  of 
fidld.*         that  part  of  a  field  which  lies   in  one  parish  before  he  proceeds  to  tithe  any 
part  of  the  same  field  lying  in  another  parish. 

(B)  In  particular 
(a)  AcorM,^ 
(6)  •Agisiment.']^ 
L  66  1  (c)  Apples.     Seepoaly  div.  (o)  Fruit  and  Vegetables,  p.  68. 

f  (d)  Jiarley» 

A  ciiRtom  Smyth  v.  Sambrook.  T.  T.   1«i4.  K.  B.  1  M.  &  S.  es, 

owne/ilmli  ^"  *"  QCtion  on  the  slat.  2  &  3  Edw.  6.  c.  13.  for  not  setting  out  the  tithe 
hTvc'iliV"  ^^  wheat,  burley,  oats,  peas,  and  vetches,  the  jury  found  a  custom  throughout 
elov^nih  '^^o  parish  for  the  parson  to  lake  tho  eleventh  shock  of  wheat,  and  the 
p*rt  in  Con  eleventh  cock  of  barley,  drc. ;  as  a  consideration  for  the  custom.     It  appeared 

•  In  ^oniTuI,  oil  tho  prortiico  cm  down  in  a  field  should  be  tiihed  before  any  part  of  it  \m 

c:)rrifld  nwny.     AfttT  tho  tilhos  ore  sci  forili,  tiie  tithe-owner  or  his  pervants  may  come  end 

ipreiid  ubrond,  dry,  or  sinck  ihom  m  any  convenient  place,  wherein  ihey  have  grown,  until 

they  nro  HnfRciontfy  woiilhered  nnd  dried:   bill  h«  rnnsi  nol  take  a  longer  time  than  i«  reason- 

iihlo  and  necessary  for  I  he  benefit  of  his  tithe;   I>e;rgo,  c.  14.  273;    1   Roll.  Ahr.  64^.     Tbi» 

convunicinny  of  lime  is  nituruUy  dependent  on  the  qu  wnity  ot  the  crop,   the  wealbor,    ond 

olher  circumstances.     Where  Ti  he  is  suti'ercd  to  remain  on  land  longer  than  it  ought,  to  lb« 

damage  and  inconvenience  of  the  owner,  he  may  either  distrain  it  as  damage   feasant,    or 

brin^r  an  action  on  the  rase,  Mounlford  v.  Sidley,  3  Bulst.  .TW;  Gwm.  4tM.  but  be  eauBol 

turn  his  cattle  into  iho  fiold  to  depasture  it  in  the  usual  course  of  hustnndry,   as  fte  woald 

b6  thereby  makin;;  himself  the  jiJge  in  his  o'vn  cause  of  what  is  n  reasonable   time.     And  , 

to  ponnil  Inm  to  put  in  his  cattle  and  eat  it,  might  be  a  much  greaterloss  to  the  tithe-owner, 

than  that  which  the  occupier  might   sustain  by  ihe  continuance   of  the  tithe   upon  the  land; 

Sli.ippott  V.  Mugford,  I.d,  Rayn.  187:   VVdhains  v.  Ladner,   8  T.  R,  72.     In  a  later  case, 

B.iron  Wood  soeuis  to  doubt  the  occupier's  right  to  distrain  tiihos,  damage  feasant;  and  as 

it  is  undecirled  whii  time  is  to  b»)  considered  a  reasonable  lime  for  their  remaining  upon  tlie 

land,  the  more  prudent  rumoily  seems  to  be   by    action   on    the   case;   Dikcr  v.    Leathers, 

Wightwick's  R.  113:  o!  viil.  Godol.  Rep.  3G"^.     The  titheo\\ner  ban  a  right  to  carry  away 

his  tithes;  and  if  he  is  obstructed,  has  his  remo«!y  in  the  SpirilujI  Court.      In  ordinary  cases 

ho  may  use  the  same  road  whirh  iho  occupier  of'ihe  land   uses;  but   he  cannot   break  any 

rnjh,  jfato,  b>ek,  or  hedge,  more  ih.ui  is  abs«>lu!ely  necessary  for  his  passage,  Degge,  c.  14. 

274;   Hampton  v,  Courtney,  I  Bulst.  U)c:  he  is  not  allowed  to  piss  through  that  road  which 

may  bo  the  nearest  for  thv.  conveyance  of  his  tithes,  if  prej'd.eidl    to    ihj  farmer.     In  col- 

leetujg  tho  tith»».s,  ho  i-sijot  oblged  to  unio  ul  his  wnggon  before  driving  it   on  the   ground 

of  each  parishiimer;   for,  a<  the  whole  l.ll»e  of  a   farm    mav  nol  load  half  a  waggon,  il  is 

but  ifr*iM»juibio  thjiibo  siiould  bo  perm;Uod  lo  tillit  from 'other  farms;  Lake  v.°  Brutoo, 
Qwm.  77r>. 

t  The  tithe  of  acorns  is  payable  in  the  fiist  slato  into  whicb  they  can  be  collected  in 
tqtia*  portions  after  severanco  from  the  tree. 

»  k  '"  ^"**'*1-  where  comnton  land  is  depastared,  the  owner  of  the  cattle  mast  pay  the 
tithes^  the  ownor  of  the  soil  rccei\ing  no  profii  from  it;  Fisher  v.  Leraan,  Baoib.  3.  tn  no- 
Hs\  Pory  v»  Wughl  Hud.  IS4;  and  if  ttie  parish  in  which  the  common  lies  is  oot  clearly 
known,  the  owner  of  tho  animal  is  by  expiess  provision  of  the  le^islaiare  lo  render  theta 
>♦  the  tithe-owner  of  th^i  p.irisli  wheiein  he  lives;  2  and  3  Edw.  6  c,  IS.  s.  3.  The  next, 
•n*  not  the  le.tsl  impunanl  tjue^tion  on  this  subject,  reUies  lo  the  qaantam  ibat  the  tithe- 
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that  the  farmer  had  always  been  used  to  put  the  sheaves  into  shocks,  and  in  8ideraiion 
case  of  bad  weather  to  open  them  to  dry.    Held  that  the  custom  was  good ;  °^^I*""*"* 
but  as  to  the  barley,  &c.  there  was  no  sufficient  consideration,  it  appearing  )^„ck!iyaL5 
that  the  farmer  only  put  them  into  cocks,  without  doing  anything  further  except  afier  rain 
that  in  case  of  wet  weather,  before  the  parson  tithed  (hem,  he  opened  the  opening 
cocks  of  barley  and  oats,  and  put  them  up  again,  which  was,  in  fact,  for  his  ^^^Z"  f**  :^'^y 
own  benefit.     The  custom,  therefore,  as  to  the  barley,  oats,  peas,  and  vetches,  t^^'cm  u 'Jiff 
was  held  void.  ^^.J^., 

(e)  Beans. 
Smyth  v.  Sambrook.  T.  T.   1814.  K.  B.   1  M.  &  S.  75. 
Lord  Ellenborough,  C.  J.,  and  Bayley,  J.,  held,  as  to  peas  and  beans,  that  Bmds  and 
it  is  the  duty  of  the  occupier  to  collect  them  into  cocks,  which  seems  to  be  pe«»  «*"« 
the  first  stage  in  which  they  are  titheable;  and  that  the  mere  putting  them  ^''^f***'*  *** 
into  wnds,  which  is  little  more  than  severing  them  from  the  root,  is  insufficient. 
See  Smith  v.  Sambrook,  I  M.  d*  S.  75. 

(/)   Cabbage.     ^eeposU  div,  (q\  Fruit  and  Vegetables,  p.  68. 

(g)  Calves.     Seepoai,  div.  (k  1)  Young  Beasts,  p.  71.      ^  I   ^''^  1 

(k)  Carrots.     Seeposl,  div.  (q)  Fruit  and  Vegetables,  p.  68. 

•    (t)   Clover,  ^c.t   ' 

(j)  Coleseed.     See  post^  div.  (/I)  Seed,  p.  71. 

(k)  Colts.     See  post,  div.  {k  1)  Young  Beans,  p.  71. 

(I)  Com. 
Shallcross  v.  JowLE.  T.  T.  J815.  K.  B.  IfJ  East,  261. 
Per  Lord  Ellenborough,  C.  J.     Corn  must  be  tithed  in  the  first  convenient  9*}'"  I",   . 
state   in  which  the  tithe  can  be  collected  after  the  corn  is  cut,  which  is  in  ^^^  Xeal.* 
sheaves;  and  if  the  fvjmer  adopt  any  mode   of  tithing  which  excludes  or 
abridges  the  due  means  of  the  parson's  comparing  the  tenth  sheaf  with  the 
other  nine,  it  is  bdd. 

(m)  Ducks.     See  tn/ro,  Fowls, 
(n)  Eggs.     See  infray  Fowls. 
(o)  Flax^  Hempf^  &c. 
(p)  FoxvU.W 
{q)  Fimit  and  Vegetables.1^  l  ^^  1 

*  In  many  connties«  barley  and  oata  are  never  coiiecied  into  the  vheaf;  they  are  then 
tJtbeable  in  the  cock,  which  is  the  first  state  in  which  ihey  become  of  equal  size,  so  as  to 
be  capable  of  comparison,  and  not  in  rhe  swath,  from  which  it  is  impo8»ible  to  collect  the 
right  proportion;  as  castom  supersedes  the  common  law  in  obliging  the  occopier,  in  many 
Odsesy  to  render  his  corn  to  the  trthe-owner  in  some  ulterior  pioces«,  or  to  advance  it 
another  stage  in  the  coorse  of  basbandry,  so  will  custom  also  allow  him  an  adequate  con- 
sideration for  his  trouble, 

t  Clover,  tares,  vetches,  and  lucern,  are  titheable  in  the  same  manner  as  hay,  as  welt 
therefore  in  their  second  as  in  their  first  crop;  Collyer  v.  Howos.  8  Amstr.  954;  Pom- 
fret  V.  Lander;  Gwm.  680;  Wallis  v.  Pain,  Burr,  844;  Wiiheringion  v.  Harris,  Gwm. 
684.  ^  - 

t  Where,  however,  tiihe  corn  has  been  paid  in  any  other  manner,  such  as  by  gatheiing 
the  sheaves  into  shocks.  Archbishop  of  York  v.  Sir  M.  Smpleton,  2  Aik.  136;  or  making 
them  into  cocks,  Wats.  C.  L.  640;  the  cosiom  mnst  be  observed  and  in  that  manner  it 
must  still  be  paid;  Degge.  c.  8  235.  Hence  n  contom  of  palling  sheaves  into  shocks, 
and  after  a  rain  opening  them  to  dry   is  sufficient;  Smi'h  v.  Sambrooke,   1  M.  and  S.  66. 

§  By  11  and  12  W.  3.  to  encourage  iis  growth,  it  is  enacted,  that  any  person  sowing 
hemp  or  flax  shall  pay  to  the  liihe^owner  the  sum  of  5«.  yearly,  and  no  more,  for  each 
acre  of  land  so  sown,  before  the  same  is  carried  off  from  the  ground,  for  the  recovery  of 
which  the  tithe-owner  has  the  usual  remedy  at  law;  11  and  12  Will.  8.  c.  16;  1  Geo.  1* 

at.  2.  e.  26.  .  .  • 

II  Fowls,  such  as  hens,  geese,  ducks,  and  pigeons,  are  either  titheable  in  the  eggs,  or  m 
the  young,  according  to  the  custom,  but  not  in  both;  Degge.  ell.  264;  1  Roll-  Abr.  685; 
642;  Huii  v.  Hill,  8  Keb.  706;  Gibs.  Cod.  607. 

IT  Of  common  right  tithes  are  doe  for  herbs,  roots,  vegetables  pl.mts,  fruits  and  flowers, 
under  which  head  niav  be  classed  pars«lv,  sago,  onions,  potaloea,  cabbage,  rarmis,  lur- - 
nipa,  annis,  mint,  rue',  apples,  gooseberries,  pears,  plums,  cherries,  currants,  lily-flowers, 
and  the  like,  &11  of  which  are  small  liihei,  and  may  be  demanded  in  kind,  eyoo  where  they 
are  gathered  by  some  other  person  than  the  owner,  unless  stolen,  though,  in  roost  places, 
some  pocQDiary  coasidaration  is  generally  given  in  Ilea  of  them;  2  Inst.  262;  Gibf.  Cad. 
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(r)  Geese.     See  atde^  div.    (p)  Fowls,  p,  67. 

(s)  Grans. 
Newman  v.  Morgan,  T,T,  1803.  K.  B.  10  East,  6. 
Grut  must      Case^brought  by  the  plaintiff,  as  occupier  of  certaiD  lands  in  the  parish  of 
^^AA  H^^"    Horochnrch,  in  Essex,  against  the  defendant,  as  farmer  of  the  tithes  of  the 
tIous  to^'ut  ^^'^'^  parish.     The  first  count  stated  that,  after  the  occupiers  of  lands  in  the 
ting  into     B&me  parish  had  gathered  the  tithes  of  grass  growing  thereon  into  heaps,  the 
cocka.        rector,  after  notice,  had  been  used  to  make  the  same  into  hay.     That  the 
plaintiff  had  mowed  rye-grass  and  clover  at  the  time  mentioned  in  the  decla- 
"ration,  and  gathered  the  tithes  into  heaps,  and  gave  notice  thereof  to  the  de- 
fendant, who  neglected  to  make  the  same  into  hay,  but  permitted  it  to  rot  on 
the  ground,  whereby  the  plaintiff  was  damaged,  &c.     A  second  count  charg- 
ed the  defendant  with  neglecting  to  take  away  the  tithes  of  hay  from  the  plain- 
tifPs  ground  afler  the  same  had  been  duly  set  out,  and  notice  given  to  him  by 
the  defendant,  Sec.     At  the  trial  before  Heath,  J.,  the  plaintifl's  counsel,  in 
opening  the  case,  stated  that  the  tithes  had  been  set  out  from  the  swAth  in 
grass  cocks,  when  the  learned  judge  said  that,  if  such  were  the  fact,  he  should 
nonsuit  the  plaintiflT,  for  the  plaintiff  ought  first  to  have  tedded  or  made  the 
grass  into  hay;  and  a  witness,  who  was  aflerwards  called  for  the  plaint iflf, 
proving  tl^at  the  tithes  were  set  out  from  the  swaths  into  grass  cocks,  without 
any  tedditi^r  ^r  making  of  the  same,  the  plaintiff  was  nonsuited. 

Lord  Ellenborough,  C.  J.  If  from  the  state  of  the  weather,  and  the  con- 
dition of  the  grass,  tedding  were  not  necessary  before  it  was  put  into  grass 
cocks,  the  plaintiff  should  have  shown  that;  but  as  no  evidence  of  that  kind 
was  offered,  we  must  take  the  fact  to  be,  that  the  u&ual  method  of  treating 
the  grass  afler  it  was  cut,  by  tedding  it  before  it  was  put  into  grass  cocks,  in 
[  69  1  the  common  process  of  making  it  into  hay,  was  proper  to  h^ve  been  pursued 
in  the  present  instance,  and  that  it  was  not  done. 

(0  Hay. 


Hay  istuhe  Hallewell  v.  Trappes,  T.  T.  1809.  C.  P.  2  Taunt.  57. 

grala.*  ^^  Court  said,  in  this  case  hay  is  titheable  in  grass. 

(«)  Hem.     See  anie^  div.  (p)  Fowls,  p.  67. 


(v)  Herbs,     See  an/c,  div.  (q)  Fruit  and  Vegetables,  p.  G8. 

.    (tr)  Hops. 
At  common  '.  KxiGHT  V.  HuLSEY.  M.  T.  1798.  K.  B.  7  T,  R.  86.    . 

law  hops  Action  by  the  plaintiff,  as  the  occupier  of  a  certain  close  in  the  parish  and 
Vro  tithea  rectory  of  Farnham,  against  the  defendant,  the  farmer  of  the  tithe  of  bops 
680;  8  Com.  Dig.  til.  Fb.  H.  H.  10;  Claver  ▼.  Pollen,  1  Wood'a  Dec.  212;  Sdlea'a  eaeo 
Lit.  R.  14t;  Cbapmao  v.  Barlow,  Bpnb.  184.  The  lithe  of  potatoes  and  tnrnipa  moat  bfi 
net  out  in  any  9iate  wherein  the  the  tithe-owner  is  enabled  to  arrive  at  a  fair  and  jost  com- 
panion of  his  portion;  the  occopier  ia  not  obliged  to  be««ow  more  labonr  than  the  natareof 
the  thing  reqiiiree  for  the  benefit  of  the  parson,  if  the  farmer  does  not  pal  them  into  heaps 
for  hiai9elf,  a  CoarC  might  perhaps  hold  that  he  need  nol  do  so  for  the  tithe-ewoer; 
Newman  y.  Morgan,  10  East,  R.  11.  12.  Bot  ridges  and  farrows  are  generally  nneqaal  \n 
a  field,  and  the  fairest  waj  seems  to  be  to  set  them  ont  in  heaps  of  eqaal  magnitode  on  the 
spot  where  they  ore  dog;  tithing  them  by  the  single  potato  or  turnip  is  linble  to  fraod-  « 

fpeat  diflference  generally    exists  in  the   size  of  each,    and  the  ocpapier   is  not  allowed \o 
ring  them  home,  and  there  nieasare  them  for  the  tithe-owner;  Beaomont  v.  Shilcol  Gwm 
946;  Boswonh  y.  Limbrick,  Gwm.  UOl.     For  history  of  potatoes,  see  a  earioQsnote  in 
!  Gwm.  121.6.  ^ 

\  •  Which  hjiTing  been  once  tedded,  or  fairly  thrown  abroad  from  the  swartb,  it  may  then 

I  bnt  not  tni  then,  be  collected  into  cocks  and  tithed;  Newman  y.  Morgan,  1  Camp;  N  p' 

806;  10  East,  R.  5.  Indeed.  Mr.  Jaslice  Le  Blanc  said  that  it  cannot  he  tithed  in  the 
flwarth;  but  after  it  is  tedded  and  divided  into  grass  cocks,  when  the  tenth  part  ma?  be 
properly  distmgnisbod  from  the  rest,  it  is  then  titheable,  though  it  may  be  more  convenient 
jn  many  instances  to  put  it  first  into  hay  cocks;  bat  that  can  only  be  done  bv  consent: 
Jhallcross  v,  Jowles,  1 3  East.  268.  The  whole  ground  must  in  that  st^^ge  be  fairly  clear- 
,  .ed  ;  and  R  custom  to  put  it  into  cocks  without  rakinx  round  them  is  therpfore  void.  Stauffh- 

;  ion  V.  Hide,  Gwm.  666;  Howard  v.  Kovingdon,  4  Wood's  Dec.  546;Franklyn  v   Gooch 

.Gwm.  144;  3  Anstr.  682;  Tyler  v.   Bearblock,   before  the  Master  of  the  Rolls  in  1822' 
i  and  before  Wood.  B.  Esj.ex   Spring  arizes,   1822;  and  this  tiiho   most   bo  paid   notwiih- 

^andmg  beasts  of  the  plon^h,  or  pajl,  pr  sharp,  are  fed  therewitf];  Webb  v.  Warder  Cro. 

*ac«   •■/.  ••*,•; 
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within  (he  same,  for  not  taking  away  (he  tithe  which  was  duly  set  out  by  the  ble  afi«r  b« 
plaintiflT.     The  second  count  stated  that  the  plaintiff  set  out  the  tithe  accord-  '"r/*^*^V 
ing  to  the  usage  and  manner  of  tithing  hops  there.     The  plaintiff's  witnesses  bind.°^d  * 
proved  at  the  trial  that,  when  the  rows  of  hops  were  unequal,  as  they  were  in  iho  mode  • 
the  present  instance,  the  tithe,  as  far  back  as  living  memory  had  reached,  ]tfd  cannot  be 
been  set  out  in  this  parish  (except  where  a  composition  had  been  pa^d,  wlmh  al-ered  by 
ID  general  had  been  the  case)  by  the  tenth  hill,  the  binds  being  left  uncut,  and  custom.* 
the  poles  standing;  and  the  relation  of  several  old   people,  now  dead,  was 
given  in  evidence  to  that  eiTect;  that  according  to  that  rule  the  tithes  had 
been  set  out,  and  with  peculiar  advantage  to  the  defendant  in  the  manner  of 
doing  it;  that  the  proper  notice  had  been  given  to  the  defendant,  who  had 
neglected  to  take  the  tithe  away.     The  Court  held  that  the  common  law  mode 
of  tithing  hops  could  not  be  altered  by  custom. 

(ar)  Lily  Flowirs.     See  aniey  div.  (</)  Fruit  and  Vegetables,  p.  68.  [  70  1 

(ij)  Mlk.-t    (z)  MillsX 
(al)  Peas.     See  on/e,  div.  (e)  Beans,  p.  66. 
{b  1)  Pmr8,     See  ante^  div.  (q)  FruFt  and  Vegetables,  p.  68. 

(c  1)  Pigs.     Seeposty  div.  {k  1)  Young  Beasts,  p.  71. 
(d  I)  Plums,     See  arUe^  div.  (9)  Fruit  and  Vegetables,  p.  68. 
(«  1)  Potatoes.     See  rtn/c,  div.  (q)  Fruit  and  Vegetables,  p.  68.  [711 

(/I)  Seeds. ^ 
(g  1)   Turnips,     See  anie^  div.  (9)  Fruit  and  Vegetables,  p.  68. 

*  It  wae  formerlj  held  that  the  modus  exponeniit  or  mode  of  setting  forth  this  tithe, 
cnay  differ  in  different  parishes,  and  that  any  manner  by  which  the  tiihe-owncr  cm*  convo<>> 
tiientiy  receive  the  tenth  of  the  produce  of  the  bop  grounds  must  be  sufficient;  Ledger  y. 
Langley,  I  Sid.  283.  It  seems,  however,  now  peifecily  settled,  that  the  regular  and  usual 
mode  of  tithing  hops  is  by  taking  the  tenth  measure  nfier  they  are  picked,  and  before  they 
are  dried;  Date  v.  9pracking,  Bunb.  20;  Bliss  v.  Chandler,  2  Wood*s  D.  146;  Stedman  v. 
Lye,  1  Ld.  Raym.  504;  1  Roll.  Abr.  644.  This  was  quite  consonant  to  the  rule  that  has 
been  laid  down  for  taking  other  predial  tithes,  namely,  that  the  article  is  to  be  collected  ia. 
the  earliest  stage,  when  the  tenth  part  can  be  fairly  and  visibly  distinguished  from  the  other 
nine.  In  an  old  case,  where  an  ancient  usage  was  said  to  prevail  in  the  pirish,  that  the. 
thbe-owner  was  obliged  lo  accept  the  tithe  hops  by  the  tenth  pole  or  hill  after  the  vineS/ 
were  severed  from  the  ground  and  stripped  from  the  poles,  an  issue  was  sent  to  the  jary^ 
but  the  custom  was  pronounced  bad;  Soeyd  v.  Unwin,  2  Wood's  Dec.  403.  In  two  lat- 
ter cases,  where  this  point  was  again  argued,  it  was  also  held  that  the  tithe  ought  to  be  set 
out  after  the  hops  are  picked  from  the  bind  or  stem;  Tyers  v.  Walton^  Gwm.  84) ;  Sne^d 
▼.  Unwin,  2  Wood's  Dec.  447,  in  tid/ts;  Gwm.  775. 

t  Milk  is  per  se   tiiheable,  and  not   due  by  way  of  commutation  for  the  food  eaten  by 
the  cow;  Wordsworth  v.  Bales,  cor.  Richards,  C.  B.  in   Gray's  Inn,  sitting  after  Trinity 
term,  1821,  M&'S.     Where  there  is  no  particular  usage  or  custom,  the  occupier  ia  obliged 
to  pay  dt  jure  the   whole  meal  of  every  tenth  morning,  and  his  whole  meal  every  tenth 
«venin£,   and  not  the  tenth    part  of  the    produce    of  .all    cows  each  morning  and  each 
evening   as  they  come  to  l)e  milked;  to  milk  the  cows  at  the    ui^uat  place  of  milking  into 
his  own  paiU;  and  tho  tithe-owner  must  carry  it  away  from  the  milking  place   in  his  paile 
in  a  reasonable  time.     If  he  does  not  fetch  it  before  the  next  milking  time,  the  oecnpierii 
justified  in  pouring  the  milk  upon  the  ground,  because  he   then  has  occasion  for  hia  pails; 
As  the  produce  of  ihe  evening's  milk  is  always  less  in  quantity  than   the  morning's,    they    , 
are  considered  as  distinct  titheable  matters,  from  each  of  which  the  tenth  is  counted.     Tfaa 
parting  with  two  successive  meals  in  one  day  may  be  a  great  inconvenience,   but  this  may 
not  often  happen,  and  can  never  be  the  case  where  the  cows  are  first  milked  in  the  evening; 
Cnllimore  y.    Bosworth,    7  Bro.  P.  C.  57.    2d.  edit,  by  Tomlina;  Bosworth  v,  Limhrick, 
Gwm.  1101;  4  Wood's   Dec.  24.     But  if  there  is  any  custom  in  a  parish   respecting  the 
flianner  of  tithing   milk,  such   ae  carrying   it  to  the   church   porch,   parsonage   house,  or 
elsewhere,  it  must  be  observed  by  the  parishioners;  Dodson  v.  Oliver,  Hunb.  78;  Hutch- 
ina  T.  Full,   4  Wood's  Dec.    155;  Carlhew    v.    Edwards,    Amb.    72;  Morgan  v.  Neville, 
Gwm.  1046.  ^ 

t  The  tithes  of  mills,  being  personal  tithes  in  every  respect  except  as  to  the  person 
to  whom  they  are  payable,  are  in  all  other  points  liubject  to  the  rule  respecting  per- 
eonal  tithes  due  to  the  tithe-owner  of  that  parish  wherein  the  mill  is  situated;  payable 
once  in  the  year  by  the  stnt.  Edw.  6.,  at  or  before  the  feast  of  Easter,  cut  of  the  clear 
profim,  after  deducting  all  the  expenses  incident  to  and  on  the  mills;  Hdli  v.  Mnchet,  3 
An&t.  915. 

§  The  "tithe  of  seeds  is  a  small   pcredlel  tithe;  and  payable  only  when  no   tiiho  it  taken 
of  the  herbs  or  plants  themselves;  8  Com.  Dig.  tit.  Dis.  H.  lO. 
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{h  1)   Vegetables,     See  ante,  div.  fq)  Fruit  and  Vegetables,  p.  68. 

•    (i  1 )   Wood* 
(j\)    fVooL-\  . 
{k  1 )   Young  Beasts.'l 

\ 

[  72  J       •        VII.  RELATIVE  TO  THE  MODUS  IN  LIEU  OF. 

(A)  Definition.^ 

*  la  Betting  oat  the  titho  of  wood,  which  is  de  jure  a  great  tithe,  Reynolds  v.  Greene, 
Crwm. '1678;  2  Bulstr.  R.  27,  it  is  sufficient,  if  there  be  no  custom  or  osage.  to  collect  it 
into  loose  heaps  or  boughs;  but  if  there  bo  any  osage  in  the  parish,  it  most  be  particular- 
ly attended  to;  and  if  it  has  been  customary  to  bind  it  up  before  setting  it  out;  Gee  ▼. 
Perch,  Gwm.  681.  or  to  count  the  10th  faggot  or  billet;  Degge.  c.  4.  246.  such  cnstom 
mnat  be  observed. 

t  In  aonoe  places  the  tithe  of  wool  is  paid  by  the  fleece;  Wilson  v.  Wilkinson;  Sira. 
788;  in  others  by  the  pooad. 

I  The  tithes  of  calves,  colts,  lambs,  and  pigs,  are  small  mixed  tithes,  payable  as  soon  as 
the  animals  aro  weaned,  and  capable  of  living  on  th:it  food  by  which  the  mother  exiats; 
Newraan  v.  Morgan,  in  notia  in  Campbell's  N.  P.  R.  808;  Croft  v.  Blake,  Gwm.  680; 
Degge.  c.  6.  256;  Reignoids  v.  Vincent,  Hunb.  183;  Jenkioson  ▼.  Rojs'.on,  1  Dan.  R. 
128;  5  Pr.  R.  510;  Com.  Dig.  tit.  Dismcs,  H.  6.  But  though  neither  the  owner  can  com- 
pel the  tithe-owner  to  accept,  nor  the  titherowner  oblige  the  occupier  to  set  out  these  tithes 
until  they  are  able  to  subsist  without  their  dams,  yet  the  right  to  the  tithe  vests  at  the  time 
-  when  the  animal  is  dropped.  The  lithe  of  these  animals  is  to  be  paid  to  the  tiihe-owner  of 
that  parish  where  the  young  are  engendered,  brought  forth,  and  nourished;  Poph.  197;  bftt 
if  they  are  not  produced  in  the  parish  where  the  mother  has  been  usually  kept  and  fed,lhe 
titho'Owner  of  the  parish  in  which  they  aro  produced  has  peihaps  the  ri^ht  of  tithe; 
Wright  V.  Elderton,  Gwm.  607. 

(  A  modus  decimandi,  commonly. called  by  the  simpio  name  of  modus  only,   is   where 
there  is  by  custom  a  particular  manner  of  tithing  allowed,  different  from  tlio  general  law  of 
taking  tithes  in  kind,  which  are  liic  actual  tenth  part  of  the  annual  increase.     This  is  some- 
times a  pecuniary  compensation,  as  twopence  an  acre  for  the  lithe  lands;  sumclimea  it  is  a 
.compensation  in  work  and  labour,  us  that  the  parson  shall  have  only  the  twclfih  cock  of  hay 
:and  not  the  tenth,  in  consideration  of  the  owner's  making  it  fur  him;  sometimes   in  lieu  of 
.a  large  quantity  of  crude  or  imperfect  tithe,  the  parson  shnll  have  a  less  quantity  when  arri- 
Ted  to  greater  maturity,  as  a  couple  of  fowls  instead  of  tithe  eggs,  and  the  like;  any  means 
in  short,  whereby  the  general  law  of  tithing  is  altered,  and  a  new  method   of  taking  them 
48  introduced,  is  called  a  modu^  decimandi,  or  special  manner  of  tilhing.     Distinctions  have 
hecn  made  in  moduses  relative  to  the  lauds  over  which  they  extend.     A  general  custom  pre- 
tailing  throMgliout  a  parish  or  district  is  called  a  parochial  modus.     A  prescription,  confined 
io  a  farm,  is  called  a  farm  modus. 

The  former  extends  to  all  tithes  within  a  certain  district,  even  over  lands  inclosed  within 
Aim9  of  memory,  and  to  articles  that  aro  of  modern  introduction;  the  latter  is  more  confined, 
and  does  not  extend  either  lo  articles  recently  introduced'^  or  to  newly  inclosed  wastes  or 
commons;  Scott  v.  Allgood,  Gw^m.  1369;  Moncaslcr  v.  Watson,  3  Burr.  1375;  Heaton  v. 
Cuoke,  Wight.  R.  28-2;  Bishop  v.  Chichester,  Gwm.  13*23.  A  prescription  de  non  deci- 
mando  is  a  claim  to  ho  entirely  discharged  of  tithes,  and  lo  pay  no  compensation  in  lieu  of 
.    '  then™.     Thus  ihe  king  by  his  prerogative  is  discharged  from  all  tithes.     So  a  vicar  ehall  pay 

no  tithes  to  the  rector,  nor  the  rector  to  the  vicar,  -ibr  ccclesia  decimas  non  solvit  ecclesis. 
But  these  personal  privileges  (not  arising  from,  or  being  annexed  to,  the  land)  are  personal- 
ly confined  to  both  the  king  and  iho  clergy;  for  their  lenont  or  lessee  shall  pay  tithes;  but 
eee  3  Com.  Dig.  510.  where  it  is  said  on  the  authority  of  Owen,  46;  2  Lev.  71;  Mod.  915; 
and  Hard.  382.  that  lands  shall  be  exempted  in  the  hands  of  the  king's  tenant?,  if  the  free- 
hold be  in  the  king,  who  cannot  in  regard  to  his  dignity  occupy  them  himself;  though  in 
their  own  occupation  their  lands  are  not  generally  tiiheihle.  And,  generallv  speakmg,  it  is 
an  established  rule,  thai  in  lay  hands  modus  de  non  deciniando  non  valet.  But  spiritual 
persons  or  corporations,  as  monasteries,  abbots,  bishops,  and  the  l.ke,  were  always  capable 
oP having  ihcir  lands  totally  discharged  of  tithes,  by  various  ways;  as,  1.  By  real  compo- 
sition. 2.  By  the  pope's  bull  of  exemption.  3.' By  unity  of  possession';  as  when  the 
rectory  of  the  parish,  and  lands  in  the  same  parish,  both  belonged  to  a  relgious  house,  those 
lands  were  discharged  of  tithes  by  ihis  unity  of  possession.  4.  By  prescription,  having 
never  been  liable  lo  tithes,  be  ng  always  in  spiritual  hands,  6.  By  virtue  of  their  order;  as 
the  knights  tempters,  cistorcinns,  p.nd  others,  whose  lands  were  privileged  by  the  pope,  wiih 
a  discharge  of  tithes;  though  upon  the  disHoluiion  of  ahbos  bv  Henry  Vlll.  most  of  iheso 
exemptions  from  ti:hos  would  have  fallen  with  them,  nn  I  ihe  f;-"«ils  become  litheable  again, 
had  they  not  b<»on  supported  and  upheld  by  the  sl.itmo  31  Hon.  b\  c.  13.  which  enacts,  that 
all  pernons  who  should  come  to  tho  posse>s;on  of  the  lands  of  any  abbey  tlitn  (this  adverb 
roust  bo  undHrstood  to  refer  to  the  abbeys  dissolved  by  that  statute,  and  not  to  those)  which 
•Might  be  at  ihar  time  dissolved;  for  it  has  been  determined,  that  the  statute  31  Hen*  8.  does 
not  extend  to  lands  belonging  lo  the  abbeys  dissolved  by  27  Hen.  8.  c.   26;  which,  there- 
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(B)  RrQuisiTEs  OP.  ["^3  1 

(a)  Must  be  certain.  Thomodui 

1.  BuRWELL  V.  CoATBs.  E.  T.  1723.  Ex.  Bunb.  129.  mu«t  be 

The  defendant  insisted  upon  a  nr)odus  of  four  shillings   payable  at   Easter,  ihgi-efore  a  ' 
in  lieu  of  tithe  hay  arising  on  his  farm  and  other  lands  particularly  set  forth;  modus  of 
but  Per  Cur.     This  is  a  void  modus,  because  it  may  introduce  a  fraud;  for  if 49.  payable 
a  farmer  should  turn  all  his  arable  land  into  meadow,  ho  would  be  discharged  ^}  Easier  m 
of  the  whole  for  four  shillings;  besides,  it  is  too  uncertain,  it  not  being  certain  j^'®"  "f  ^ 
what  a  farm  consists  of  farm  \% 

%  Stautdp  v.  Doddridge.  E.  T.  1704.  K.  B.  2  Ld.  Raym.  1 168.  void. 

Holt,  C.  J.,  said,  that  the  Court  were  unanimously  of  opinion  that  a  custom  So,  lo  pay 

to  pay  two  shillings  in  the  pound  on  the  true  improved  yearly  rent  of  land,  in^*'  i"  ™ 
1-^       e  *^^^^  -J  I.  J         J  '        pound  on 

ueu  of  tithes,  was  void.  JV"  .       j 

3.  TuLLY  V.  KiLNER.  H.  T.  1722.  K.  B,  Bunb.  126.  proved  year 

The  defendant  insisted  upon  this  modus.     That  the  occupiers  of  ancient  te-  ly  rent  or 
nements  within  particular  vills  or  townships  (expressed)  within  the  said  parish- value  of 
with  their  own  carts,  carriages,  and  horses,  led  and  carried,  and  ought  to  lead  'he  Innd  le 
and  carry,  a  cart-load  of  peat  and  turf  from  Ulverston  Moss  to  the  Parsonage- ^°^j**^^ 
house,  for  the  use  of  the  parson  and  rector,  his  farmer  or  his  deputy,  on  such  ^us  to  car 
a  day,  or  within  the  space  of  every  two  years,  as  they  have  or  should  require  ry  a  cart 
the  same,  in  full  discharge  of  all  the  tithe,  of  bemp,  flax,  and  hay,  growing  or  load  of  peat 
arising  on  the  said  ancient  tenements.     This  was  held  to  be  a  void  modus  by  **""  *"'^  *** 
three   barons  (absente  Lord  Chief  Baron  Moun(ague);  for  a  cart-load   is  too  ^^^1^'*°^ 
uncertain.     It  may  be  drawn  by  two  or  six  horses;  and  ihere  is  no. right  ofmdischarge 
turbary  alleged  in  the  parsonagc-housc,  or  in  the  defendant's  ancient  tene-  of  certain 
ments.  liihe  is  alao 

4.   BuNKLow  y.  Edmund.  M.  T.    1731.  Ex.  Bunb.  S07.  ^**»**' 

In  this  case  several  moduscs  were  shown.     The  first  was  a  modus  of  an^"'  °  ""^ 
half-penny   for  each  calf,  in  lieu  of   calves  payable  on  Wednesday  before  halVpenny 
Easter;  this   was   admitted  by  the  defendant,  and   established.     The  second  for  each* 
was  a  smoak-penny,  in  lieu  of  fire  wood  burnt  in  their  respective  houses,    [  74  1 
which  was  also  admitted  and  established.     The  third  was  an   half-penny  on  calf  in  lieiv 
sheer  day,   for  the  wool  of  each  sheep  dying  between  Candlemas  and  sheer  o^^l^es 
day,  which  was  likewise  admitted  and  established.     The   fourth   was    f^UT-j"^p"®* 
pence  per  month,  payable  on  sheer  day,  for  the  tithe  of  wool  of  every  hundred  Es^ien  half 
sheep  shorn  in  the   parish  which  were  brought  into  it  after  the  second  day  of  penny  inl 
February.     As  to  this,  it  was  objected  for  the   defendant,  that  the  witnesses  lieu  of  wool 
diflered  in  their  evidence  as  to  the  time  of  payment,  one  proving  it  to  be  pay- on|he shear 
able  about  Easter,  the  others  a  few  days  after  sheering  day;  but,  notwirhstan-  ^heop'*4d, 
ding  this  objection,  it  was  established,  the  defendant  having  no  proofs  in  the  a-moiiihfjr 
cause .  the  tiihe 

wool  of  every  100  s?i«ftp  in  the  parish;  throe  eggs  for  every  cock;  a  smoak-penny  in  lieu  of  fire-wood; 
have  been  holden  good. 

5.  Finch  v.  Maisters.  II.   T.   1723.  Ex.  Bunb.   16K  ao,ll.6f..i 

Defendant  insisted   upon  a  modus  of  26.?.  8d.  for  hay,  small  tithes,   and  8d.  forhay^ 

fore,  still  rernain  li.ible  to  pny  tillie;»j»ee  Lydowne  v.  Holme,  Cro.  Car.  422;)  dissolved, 
should  hold  litem  f>ce-nnd  <lisharged  of  litlie.«i,  in  as  large  and  ample  a  manner  ns-the  abbots 
themselves  fiirnieriy  held  them;  and  from  this  original  have  sprung  all  the  lands,  which, 
being  in  l»y  h:mds,  do  at  pre.Hrsnt  claim  to  he  tiihu  free,  for,  if  a  mnn  cnn  show  his  lands  to 
have  been  such  abbey  lands,  ,ind  also  immemorially  d-ischarged  of  tiiheii  by  any  of  the  means 
before-menlionei;  this  is  now  a  good-proscriplion  de  non  decimnndiK  Bill  he  must  show 
both  these  requmir^.i;  f<ir  abbey  lanJs  without  a  special  ground  of  dischar^ro.  are  noldist.charg- 
ed  of  course;  neither  v/i!l  any  pmscriptinn  de  nt^n  decimando  avail  in  total  discharge  of 
tithes,  unless  it  relate- s  to  ssui-h  abbey  Innds. 

*  And  invariable,  for  payment  of  different  sams  will  prove  it  to  be  no  modus,  that  is,  no< 
real  com  position,  because  that  must  hare  been  one  and  the  same  from  its  firvt  original  to 
the  present  time. 

1  For  a  certain  duty,  like  the  payment   of  tithes,  the  recompence  shonld  appear  equally 
certain.     Thas,  where  a  modus  of  3</.  was  claimed  by  the   occupier   of  every  oxgang  of 
land,  which  oxgang  was  said  to  contain  sixteen  or  about  sixteen  acres  of  arable,  meadow, 
and  pasture  Und,  ia  lieu  of  the  tithe  of  hiy  arising  on  the  said  oxgaog,  the  modus  was  sei 
aside  upon  the  principle  of  ks  onceriainty;  <jrwm.  1389, 
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■mall  titlies  Easter  ofTerings,  for  an  ancient  tenement  called  Br3rnn  and  Grass  Wood,  con- 

«imI  EaAttr  taining  625  acres.     It  was  object  for  the  plaintiff  that,  it  appearing  by  the 

fo  "^iron     P''^^^  '"  ^^^  cause  that  this  payment  was  for  hay  (as  a  small  tithe),  therefore 

«ieDt  tone    ^^X  made  from  grass  being  in  its  nature  a  great  tithe,  it  must  be  intended  that 

ment  con    this  hay-penny   was  for  something  else,  and  the  ancient  import  of  the  word 

taining  600  hay  or   haw  was  an  hedge  or  small   inclosure  belonging  to  an  house;  it  was 

acres,  was  ^\qq  objected  to  this  and  the  other  modus  that  they  were  uncertain,  could  not 

£oo7^        be  supposed  to  have  a  reasonable  commencement,  and  that  they  were  liable 

to  fraud;  for  if  all  the  land  was  turned  into  meadow,  it  would  pay  one  penny: 

but  notwithstanding  the  objections,  both  these  nfod uses  were  allowed  by  the 

Court. 

(6)  Must  be  beneficial  io  the  tiihe'Oti'ner. 
Hall  v.  Maltby.'M.  T..  1819.  Ex.  6  Price,  285. 
The  thing       On  the  question  whether  a  custom  that  the  land-owner  should  take  the  best 
given  in      out  of  every  ten  lambs,  and  the  tithe-owner  the  next  best,  is  a  valid  custom; 
lieu  of  lithe  Richards,   C.  B  ,  said:  this  is  not  a  modus;  it  is,  if  any  thing,  a  manner  of 
neficiarto    P^^^^S  tithos  in  kind,  for  it  proposes  to  tho  parson  to  take  one  in  ten;  but  it  is 
the  parson'*  ^  departure  from  the  legal  course  of  rendering  tithes.     It  is  not  more  benefi- 
cial to  the  parson.     On  the  contrary,  there  is  no  consideration   for  the  custom 
moving  to  the  tithe-owner,  nor  is  there  any  provision  made  under  the  custom 
as  stated  for  any  lambs  under  or  abovo  the  number  of  ten. 
See  Laying  v.  Yarborough,  4  T.  R.  383. 
I   75   j  (c)  Musi  be  different  from  the  thing  compounded  for. 

/I.  BuNKLow  V.  Edmonds.  M.  T.  1731.  Ex.  Bunb.307. 
It  mast  be  Modus.  That  tithe  milk  ought  to  be  paid  by  every  tenth  evening  and  mor- 
fedmeihing  ning's  meal  in  kind  from  Hoe  Monday  to  the  second  day  of  November,  to 
different  commence  upon  the  evening  of  Hoe  Monday  (i.  e.  the  Monday  fortnight  af- 
tliinff  eom  ^^'^  Kaster  day),  and  the  morning  following  to  be  taken  by  the  rector  at  the 
bounded  plsce  of  milking,  and  no  tithe  milk  to  be  paid  for  the  residue  of  the  year. 
For.t  Per  Cur^     This  is  void  upon  the  face  of  it,  being  only  a  payment  of  part  of 

the  whole. 
Unlos  there  2,     Shepherd  v,  Penrose.  E.  T.  1678.  K.  B.  1  Lev,   179. 

»***.+h"  Prohibition   for  staying  a  suit  in  the  Ecclesiastical  Court  for  tithes  of  fish 

j|*J^^j®"^? taken  in  the  sea,  and  for  tithes  of  corn;  where  the  question  was,  whether  the 
pay  8  cor  twentieth  fish  was  payable  in  satisfaction  of  all  sheaf  corn?  And  by  the 
lain  portion  Court,  tithes  of  fish  are  not  due  without  custom,  and  therefore  a  custom  to 
pf  fidh  tak  pay  less  than  a  tenth  part  may  bo  good;  but  of  corn  the  tenth  part  may  be  due 
en  in  the  ^f  (common)  right,  and  therefore  a  custom  to  pay  nothing  is  not  good  without 
than  n"tenth  ^^^®'*  matter;  but  tliey  granted  the  prohibition,  as  to  the  whole,  niai^  with  in- 
due by  cus  '®"t  to  hear  what  the  other  party  had  to  say. 

torn,  id  val  3.     Smyth  v.  Sansbrook.  M.  T.  1813.  K.  B.  1  M.  &  S.  66. 

><*•  An  immemorial  custom  was  shown  for  the  rector  to  take  the  eleventh  mow 

So,  an  im  ^j.  g^ock  of  wheat,  consisting  of  six  or  nine  sheaves,  which  the  farmer  used 
usage  to  '°  P"^  '"  shocks,  and  in  case  of  bad  weather,  to  open  them  to  dry;  and  the 
take  the  eleventh  cock  of  barley  and  oats,  which  was  merely  put  into  cocks,  without 
eleventh  doing  any  thing  further,  except  in  the  case  of  wet  Weather  opening  the  cocks 
mow  or       and  putting  them  up  again.     It  was  adjudged  that  the  tithe-wheat,  which  is  at 

Wheat  in  .  *.^°^  "°^  ^^'l  ^^^  emoioment  of  third  persons  only;  thus  a  modus  to  repair  the  chorcff 
vteadofihe  '^  ^^^^  ^^  tiihoe  is  not  good,  becaase  that  is  an  idTantage  to  tho  parish  only;  hot  to  repair 
tenth  is         '^^  chnncel  is  a  good  modus,  for  that  is  an  advantage  to  the  parson. 

good,  ^  Therefore,  one  load  of  hay,  in  lieu  of  all  tithe  hay,  is  no  good  modus;  for  no   person 

would  bona  fide  make  a  compositon  to  reciere  less  than  his  due  .in  the  same  species  of 
tithe,  and  therefore  the  law  will  not  suppose  it  possible  for  such  composition  to  hare  ex- 
isted. 

t  Nor  doe:!  the  rule  extend  to  cases  whoria,  though  the  compensation  is  of  the  same  na-^ 
tore  with  the  thing,  compounded  fur,  it  is  rendered  in  any  ameliorated  or  ulterior  state. 
Thus,  a  modus  whereby  in  consideration  that  the  parishioner  made  the  grass  grow  in  a  par- 
ticular place,  and  then  paid  the  tithe  by  wny  of  discharge  for  the  payment  of  the  balks  or 
hac^es,  I  Wood  v.  Symons,  Flet.  R.  147;  or  that  he  has  cut,  dried,  and  shocked  the  corn, 
10  iien  of  the  paymsnt  of  tiibe-hay  the  following  year,  have  each  been  held  good  aad  valid 
modnses' 
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common  law  titlieable  in  the  sheaf,  was  uniformly  adranced  to  a  further  stage 
of  labour,  by  being  put  into  shocks,  by  which  it  was  better   protected   from 
the  weather;  and  thnl  this  benefit,  together  with  the  additional  labour  by  the 
farmer,  for  the  benefit  of  the  rector,  which  the  rector  must  otherwise  take 
upon  himself,  constituted  a  good  consideration  for  rendering  the  eleventh,  in- 
stead of  the  tenth,  shock  of  wheat.      But  in  the  crfso  of  barley  and  oatSi 
where  it  was  only  put  into  cocks,  the   additional  labour  of  casually  opening 
them,  in  the  event  of  wet  weather,   did  not  amount  to  an  equivalent  for  the 
deduction  claimed.     The  mere  labour  of  ventilation  was  too  uncertain  and    i  '7g  n 
minute  to  warrant  a  departure  from  the  common  law,   aqd  the  mere   proba-    ^         •* 
bility  of  extra  trouble  is  not  a  sufficient  consideration  to  warrant  the  custom. 
(d)  Miisl  nol  bejor  one  thing  in  discharge  of  another, 
..Morton  v.  Briggs.  M.  T.  J67l.  K.  B.  Lutw.  1037. 

In  this  case  the  moduses  were  three    halfpence  for  every  cow  having   a'^*'*™®diui 
calf,  up  to  the  number  of  five  cows;  for  five  cows  having  calves,   la.  4d.;  for  ^"'*  notbe 
six  cows  having  calves,  2a.  Gd.;  for  ten  cows  having  calves,  2s.  Sd.;  and   forihi^i„  dis 
every  cow  havin«r  no  calf,   Id.;  and  for  every  milch  cow.   Id.;  in  satisfaction  charge  of 
of  all  the  tithes  of  cows,  calves,  and  herbage  and  pasture  of  their  lands  within  aooiher* 
the  parish,  have  been  all  held  void  moduses,  upon  the  principle,   that  a  pay- 
ment for  one  species  of  tithe  can  be  no  discharge  for  the  payment  of  another. 
(«)   The  recojnpcnce  must  be  as  lasting  in  its  nature  as  the  iitke  discharged  by  i/.f 

(J  )  Miutt  not  be  too  large.  The  modus 

1.     Startup  V.  DoDERiDGE.   1 1  Mod.  60.  must  not  b« 

Per  Cur.     If  a  modus  be  unreasonably  large,  it  cannot  be  sustained.  too  large.t 

2.     Layng  v.  Yarborough.  M.  T,  1809.  K.  B.  4  Price,  383.  J-  ^^  ^ 

Per  Cur,     One  shilling  for  every  tenth  fleece,  in  lieu  of  the  tithe  of  the  ten  Bence  !•. 
fleeces  rank,  is  bad.     By  Wood,  B.,  aliter,  tentVflMc. 

3.     Franklyn  t.  Masters  of  St.  Cross.  T.  T.  1721 .  Ex.  Bunb.  78.       jn  iieu  of 

The  first  modus  insisted  upon  was  12(2.  for  a  milch  cow,  and  the  second  was*the  tithe  of 
sixpence  for  every  calf  killed  and  sold.      These  were  both  then  adjudged  to^*'^®  *«« 
be  void,  the  moduses  being  too  rank;  the   first  being  above  half  the  value  of^  Jg^*  ^^^ 

*  Thos  a  tnoduii  of  Id.  for  every  milch  cow  will  -discharge  the  milk  kine,  bot  not  the 
hnrren  cadle;  for  til  he  ia  of  common  right  doe  for  both,  aod  therefore  a  modus  for  one 
•hall  never  be  a  d  scharge  for  the  other. 

t  The  recompence  must  be  in  its  nature  aa  durable  aa  the  tiihea  discharged  by  it,  that  is, 
an  inheriancc  certain;  and  therefore  a  modusi  that  every  inhabitant  of  a  house  should  pay 
4d.  a-yenr  in  Wpq  of  the  owner's  tithes,  is  no  good  modus  for  possibly  the  house  may  not  b« 
inhabited,,  and  then  the  rfecompense  will  belnst;Gwm.  676;  Cro  Eliz.  1S9.  Nevertheless 
an  nnnuni  payment  of  \d,  by  each  occupier  of  Kinds  in  the  parish  for  tithe  of  hay  has  been 
held  a  good  modus;  Bonnet  v.  Read.  1  Anst.  822;  Tearcs  v.  Elston,  1  Anst.  808;  18  Vea. 
176.  The  distinciion  seems  to  bo  this;  a  pnyment  by  the  inhabitants  of  certain  houses  is 
a  had  modus  hecduse  houses  ma>  decay,  and  not  be  rebuilt,  or  they  may  be  uninhabited, 
and  tho  modus  depending  on  their  existence  mny  be  oltjected  to  for  want  of  certainty  of 
<furalioi):  bit  as  i;  is  not  likely  ihrit  a  town  or  village  will  ever  be  wholly  without  inhabit- 
ants, a  modoH  to  bo  paid  by  the  inhnbilant  housphoidera  within  a  town  or  village  is  aoffi- 
ciently  durable  and  on  that  account  may  he  good;   Bonnet  v.  Read,  1   Anst.  R.  829. 

X  The  modus  must  not  be  too  large,  which  is'called  a  rank  modus,  as,  if  the  real  vain* 
of  the  tiilies  l)e  60/.  per  annum,  and  a  modus  Is  sog:;estcd  of  40/.,  ibis  modus  will  not  be 
establiithed  though  one  of  40s.  might  have  been  va  id;  indeed,  properly  speaking,  the  doc- 
trine of  ranknc'ts,  in  a  modus  is  a  mere  rule  of  evidence  drnwn  from  the  improbability  of 
the  fact,  and  nol  a  rule  of  law,  for  in  these  cases  of  prescriptive  or  customary  moduses  it  ta 
Supposed  that  an  original  real  composition  was  anciently  made,  which  being  lost  by  length 
of  time,  the  immemorial  usnge  is  bdmitted  nssn  evidence  to  show  that  it  once  did  exist, 
and  that  from  thence  such  usage  was  derived.  Now  time  of  memory  has  been  long  ago 
ascertained  hy  thn  liw  to  commence  from  the  beginning  of  the  reign  of  Richard  the  First, 
and  any  cu!«tum  be  destroyed  by  eviden'cj  of  nun  exii*«ence  in  oijy  part  of  the  long  period 
from  th.'^t  tim*!  to  tho  present;  wherefore  as  this  real  compostion  is  cupposed  to  have  bean 
an  equil.ble  contract,  or  the  full  value  of  ihc  liihes  at  the  time  of  makinjj  ii,  if  the  modus 
set  up  is  so  r.ink  and  large,  :is  that  it  beyond  dispute  exceeds  the  value  of  the  tiihca  in  the 
lime  of  Richard  the  First,  this  modus  Is,  (in  point  of  evidence)  felo  de  se,  and  destroya 
itself;  for.  as  it  would,  be  destroyed  by  any  direct  evidence  to  prove  its  non-ex isteiice  at 
any  lime  since  that  era;  bo,  also,  it  i«  destroyed  by  curryjng  in  ilicif  this  internal  svidsact 
of  a  much  later  original. 
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each  milch  xh^  milk  at  the  time  the  modus  was  supposed  to  commence;  find  the  second, 
cow;  od.ior  jp  ^^^  calves  were  sold,  five  shillinjis  must  be  paid,  which  is  in  effect  for  one 
killed  and    ^alf,  for.the  tiiH  is  one  in  Ion. 
sold;  4.     Startup  v.  DonDEinnGE.  E.  T.  1691.  K.  D.  Salk.  557. 

A  modus  to  pay  ^2s.  in  iho  pound  of  tlio  improved  rent  in  lieu  of  all  tithes 
And  2s.  in  wa<;  htld  nouf^ht,  for  that  is  to  rise  and  fall  as  the  land  is  let,  and  the  parson 
Uie pound  pQunot  knosv  it;  ar-d,  though  a  custom  to  pay  the  double  value  for  a  fine  may 
nroved  '*^®  p^od,  yet  that  rises  to  a  man's  contract,  which  shall  never  be  void,'  where 
} early  rent,  it  may  be  reduced  to  any  certainty,  and  differs  from  this  case  of  a  modus, 
are  void,      which  ou^ht  to  be  ascertained  as  the  duty,  which  is  destroyed  by  it. 

Holt,  C.  J.,  dubifank  upon  u  motion  for  a  prohiliition.    The  modus  was  also 
held  void  on  application  to  ihe  Common  Pleas  and  Exchequer.      Vide  the  re- 
port in  Lord  Raymond.      The  same  modus  was  likewise  held  bad,    1   Ld. 
■Kaym.  0^0.      Vide  3  ^k\  215;  Burn.  Ecc.  imp,  4xil. 

(o)  How  discharged* 

I     ''S    J  (C)    VaMPTIY  OF,  BY  ^VHOM  AND  now  QUESTIONED. 

I,     Pryke  V,  Dowr.iNO.  T.  T.  ITGO.  K.  B.  2  Blac.  1257. 
The  validi        Case  from  the  Court  of  Chancery,     The  plaintiff,  Robert  Isaac  Pyke,   as 
due  isViT  ^'^^*'  *^^  Chew   Magna,  in    the   rounty  of  Somorset,   is   entitled  to  all   the 
bio  by  the   tithes  of  the  parish  of  Chew  Magna,  and  the    hamlet   and  chapely  of  Dun- 
.  Court;         dry   (except  the  tithe  for  somo  ancient  demesne    lands,  called  ( Wer-lands,) 
or   to   certain   moduses  for  the    Fame    and  In    lieu    thereof      Tlie   defend- 
ant,- Dowling,    is   the    owner  *and    occupier   of  a   certain    farm    and   lands 
within   the    said   vicarage   and   chapelry,   or   the   tilheahlc    places    thereof, 
and    hath    raised    and   kept   many  lambs  upon    his   said   faroi,   and  sets  up 
a  modus  of  two  shilling  and  sivpenco  to  be  paid  to  the  vicar  of  the  vicarage 
aforesaid,  on  the  5th  day  of  April  in  each  year,   being  Lady-day,  old  style, 
m  lieu  of  every  tenth  lamb  in  kind.    The  qMcsiion  for  the  opinion  of  the  Court 
Is,  whether  such  modus  of  two  shillings  and  sixpence  for  every  tenth  lamb,  to 
be  paid  on  the  5ih  day  of  April  in  each  year,  is  a  good  modus  or  not? 

The  cerlificato  was  a-?  follows: — "We  have  (:onsider;»d   this  case;  and,  as 
tlie  case  supposes  the  existence  of  the  modus  in  question  from  time  immemo- 
rial, we  are  of  opinion  that  there  does  not  appear  any  reason  why  this  should 
And  wher»be  considered  as  a  void  modus  in  point  of  law. 
itappears-  o,     Heaton  v.  Cooxr.  E.  T.  1807.  Ex.  1  Wight.  231. 

Cbiiriof  *  ^"  '"^^  ^^^^  Chief  Baron  Miicdjnald,  Baron  Graham,  and  Baron  Thomson, 
Equity  will  *  A  inodos  may  bo  dnchargpd  «ilher  l>y  ilie  removHl,  alierniion,  or  deairaction  of  the 
-overrule  ii*  *hing  fi>r  \yhich  ihe  modus  whh  paid,  or  by  noi  inakinj^  payment  of  the  conAiHeraiion  of 
iho  diitehatf^e  or  by  payin:?  ibe  iiilio-i  tboiju'lve.i.  Tlio.-*,  where  the  owner  of  a  mill*  of 
hi»  own  accord,  without  wny  cau*e  or  necrfisiiy,  rt<tmo\eii  biii  mill  to  a  ne*v  place;  in  ihia 
ease  the  modus  is  losi;  I  R«l.  Abr.  62.  Ifiheru  is  n  modus  to  p.iy  a  bock  or  doe,  or  a 
shoulder  of  a  dee%  for  nil  manner  of  tiihes  in  a  park,  or  IO.9.  for  ibe  deer  and  herbage  of  a 
park,  and  not  for  all  the  pirk.  in  all  cases  wbcni  ibe  park  is  dispnrked,  the  prescription  is 
f(0ne;  and  if  the  land  is  cuitivnied  with  coin,  lithes  in  kind  most  bo  paid.  In  most  cases 
indei'd,  wbero  tbe  ori(;in  of  a  park  is  discoverable,  tbo  tnodns  is  defective,  aa  ibe  kinc'a 
licence  to  inip4rk  is  seldom  so  rfocieitl  ns  ihe  reign  of  Richard  tbe  First.  So  a  prefscription 
for  a  modus  for  hay  or  grass,  on  so  many  Mcr.fH  of  land,  is  saspendid  if  ibe  land  is  con- 
verted into  a  hop  garden  or  info  tillage  But  if  ibe  bop  garden  or  tillage  is  not  confinoed, 
and  the  land  is  relaid  down  for  bay  or  gr«i»s,  ibe  niodds  revives*;  or  if  the  modus  is  for 
land  an  nlleraiion  in  ibo  mode  of  using  ihe  land  docs  not  affect  the  modus;  2  Inst  668. 
Again,  ih«  non-pijmoni  of  ihs  coiisidornion;or  pnvmenl  of  the  tiihea  in  kind,  for  so  lont 
a  period  thai  the  modus  cannot  ho  proved  will  nasarally  destroy  it,  f..r  costoin  and  pre- 
aeription  mny  be  lost,  as  well  as  oMaioed,  by  lime.  But  a  modern  temporary  interropiiob 
of  tensor  Iwen-y  years,  is  not  underwood  in  this  wa^.  and  will  in  degree  affect  it;  neither 
Will  Ibe  umcy  of  po^ses-ion.  ibai  i.-,  lo  have  the  feo  simple  ia  tbe  rociory;  and  Irkewue  in 
the  land,  distroy  a  moJin  dccimandix   I  Rol.  Al.r.  93S. 

t  And  Lord  Eldon  has  said,  *  I  have  no  dimculiy  in  snying,  and  if  it  be  imporlBBl  at 
this  penoJ  10  say  it,  I  desire  it  may  bo  under*!ood,  ibal  afier  now  about  forty  years*  ex- 
perience  in  tbe  profossion,  I  lake  ii  lo  be  quite  clear,  thai  ,1  court  of  eqoiiy  in  cases  of  ihii 
aort,  as  woll  as  wnh  rujpcct  to  all  c.se^  v^h^n^  matiers  of  faci  are  in  qJestion,  has  a  riaht 
Itself  lo  determine  upon  iha  fncl  wiihoui  ihe  ralerveiition  of  a  jury.  If  ibe  evidence  which 
IS  before  a  court  of  equity  i^  flailsficlory  upon  iho  fact,  I  never  can  admit  that  a  court  6f 
•qmtjr  IB  boond  to  lend  any  ancb  case  to  the  jury;"  Boiler  v.  Michel,  2  Price.  R.  4M 
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ngreed  in  deciding  that  moduftcs  of  one  shitlinrr  and  sixpence,  and  two  shxU  without  di 
lings,  per  acre  for  tithe  hay  were  rank  inoduses,  arfiraiing  that  it  was  the  pro-  f^^^'^J  ■" 
Tince  of  the  Court  to  determine  orijrinally  upon  matters  of  fact  of  this   kind, 
and  to  give  the  party  the  benefit  of  that  opinion,  with(uu  sending  him  to  a  jury. 

On  the  olher  hand,  Baron  Wood,  difTerinnj  in  to!o  from  the  above  decision,    i   mq  -i 
«aid,   that  rankness'was  merely  a  species  of  evidence  to  negative  the  proha-    *  -' 

bility  of  a  ilnoduS)  and,  as  such,  ought  to  be  submitted  to  a  jury,  in  his  opinion 
the  proper  and  only  constitutional  tribunal  for  the  trial  of  a  prescriptive  mo* 
dufl.  It  was  also  to  be  remarked,  that  in  all  appeals  from  the  Court  of  Ex- 
chequer to  the  House  of  Lords,  when  the  Court  had  refused  to  grant  an  issue 
upon  moduses,  that  house  had  uniformly  reversed  the  decree  of  the  Court,  and 
granted  the  issue.  — Heaton  v.  Cooke,  Weight.  R.  281. 

VIII.    RELATIVE  TO  THE  COMPOSITION  IN  LIEU  OF.      . 

(A)  General  REQUISITES  oF.J  tionreil 

Chatfield  V   Fryer.  .1  Price,  Rep.  253.  mu!«tbe 

Per  Cur,     To  make  valid  a  composition  real,  it  must  be  shewn  te  exist  by  prov«d  i« 
deed.  «*'"'  ^J 

V  (B)  Determination  of.  To  dVt^r 

L     Anov.   E.  T.  1691.  K.  B.  Lofft.  66.  minwoconi 

Per  Cur.     A  prercmptorv  composition  requires  notice  to  determine.  position, 

2.     WvBURD  V.  Tuck.  E.  T.  1801.  C.  P.  I  B.  &  P.  458.  «  norice 

The  ances'ors  of  the  late  Stephen  Jermyn,  havino:  been  lessees,  under  the**?"?"® 
dean  and  chapter  of  S*.  Paul's,  of  the  tithes  of  the  pariuh  of  Tottenham,  about    r'*QQ  -i 
sixty  years  ago  leased  them  to  one  Howard,  who  held  them  for  thirty  years,  wjij^i,   ' 
on  the  28th  of  0:tobar,    1747.     Stephen  Jermyn  was   found   lunatic,  after  ought,  it  ap 
which  one  Lambly  became  lessee  under  him,  and  on  the  30th  of  April,  l78l,poar(»,  tob« 
obtained  a  new  lease  for  seven  years  from  Edward  Tyson,  the  then  commit- J'*  momb«. 
tee  of  Stephen  Jermyn;   after  the  expiration  of  which  he  held  over  until  •he|^|^^*'®^^^• 
year  1793.     In  March,    1793,  Stephen  Jermyn   died,  upon  which    Harriet  g^,,^^^  ^^^ 
Eyre   and   Margaret   Udney,  the  nexf  oT  kin,  took  out  administration.       In  pn^ition. 
May,  1796  the  dean  and  chapter  of  St.  Paul's  granted  a  new  lease  of  the  titles  leate  titliat 

*  The  TAlidity  of  &  modafl  of  3d.  for  evtry  l<imb  piyable  on  S^  Mnrk"«  d.iy,  or  nn  soon 
after  as  domnnded,  was  sent  to  he  considered  by  a  jury,  and  ihe  decree  affirmed  l>y  th« 
Honae  of  Lord;  Webb  v.  GifTurd,  4  Bro.  P.  C.  212;  Gwm.  708. 

1  R«*bI  composition  i-*  where  an  ngi-eempnl  U  muki  between  :he  owner  of  land-<  and  tlie 
pnraonor  vicar,  with  the  consent  of  ihe  patron  and  urditinry.  thai  Win  lanii<(  shaH  in  futnrc  l>e 
freed  from  the  payment  nf  all  titlien,  in  con.viderntion  of  some  land  or  olher  r«?al  recom- 
pence  ^iven  to  the  p.-irson  or  vicar  in  lien  and  satittfiction  of  such  liiticf*.  No  roul  compo* 
yition  for  tilti«9  can  be  good  iinioAs  it  w;is  ni:iilo  hef>»ru  iho  13lli  ctf  tho  reign  of  Queon  Eii- 
Z4beth;  fi>r  by  a  sia:uTe  made  in  that  year  it  la  enacted,  thrit  n't  parfxm  or  vicir  iihati  make 
any  conveyance  of  any  lands,  tilhc-i,  tene<nenl»,  or  oiher  lioreditarnent^,  l)ein!;  parcel  of  tin) 

fM>.«aejiiion  of  llieir  clinrches,  to  any  person-?,  except  lease:*  for  iweoiv-onB  years  or  three 
ives  and  lh:»u2h  there  h-ivo  lfi?on  SKverai  decree:*  m-idu  hy  court:*  cif  equity  to  confirm  com- 
poshionsmade  with  the  consent  of  the  parson,  patron,  and  ordinary,  subsequent  io  tim  slat. 
13  Eliz.,  still  ihcy  arc  not  held  to  be  bindirg  on  the  surcHt?djng  incumhonts.  "  If,'*  aayt 
Mr.  Baron  Grahjm,  "You  were  allowed  to  support  a  def.nicB  of  composition  real  by  parol 
OTidencA  of  u<;aoe,  so  as  to  change  it  in'o  a  m'»diH,  it  is  pBifcciy  c'c  ir  that  no  man  in  hia 
senses  would  ever  plead  a  modus,  buf;au<o  by  pleadins  at  once  a  composition  real,  a  fhifen- 
dant  would  have  the  advantage  of  non-usriwe,  and  ihu-«  ^l'I  rul  of  the  objection  as  to  rank- 
nos8  on  all  occasions.  Not  only  so,  but  we  should  m  ike  every  modus  a  c(»mposi<lon  real, 
and  thus  altogether  expunge  the  doctrmo  of  m'»du83S  Ward  v.  Shepherd,  3  Price's  Rep. 
623;  Robinson  V.  ArJplelon,  Gwm.  1 10!;  HKaihjol-o  v.  Mainwaring,  3  Dr.  C.  Rep.  217; 
i«d  vide  Leech  v.  Bailey,  6  Prince's  Rep.  508. 

J  For  the  bare  ficl  of  a  person  having  been  in  possession  of  Ie«s  than  what  Is  duo  t© 
him,  or  of  (hat  which  is  duo  in  a  les*  beneficial  niennor,  is  not  of  itself  a  sround  for  presu- 
ming area!  composition,  Knight  v.  Hilsey.  in  Krror,  2  IJo<».  and  Pu  '.  V?0(5:   nod  a  deed  cre- 
ating a  composition  roal  will  n.»t  bapro<ii:n'rJ   from    p.ivniHot    for  two  hunilrt'd  years   of  a 
aura  of  2')I.  in  lieu  of  ;i;!jos;    P>tf^!»:ir' v    [Iioj^sroio,  4   Mid.    li^'p.    NX     Also,  since    the 
Stat,  of  13  Eliz.  f)r  pryvc  ilin:;  tlio  aiK.-mtion  of  ocrlesia-lifal    u.-ta'es,    no    coniposilon    of 
this  kind  can  Ue  m  iJ'j;   and  such,  theroHre,  as  Jippmir  tcj  be  of  a  I  tier  diln,  nrn  inval:t!;  the 
length  of  enj'tymant.  wliich  in  o.her  ci>;e-i  is  ih-j    bjest  possible    title,    server  here   oiijy    to 
we tken  Uie  cUim  of  exomption   from   tithes  as  the  ditficuliy  of  tricing  its  origin  is  in- 
creased; Lord  Petre  v.  Blencoe,  8  Ao^t   P.*.  94ft;  Rose   y.   ColUad,  5  Vet.  ;186;  lee  S 
Cox,  Rep.  179. 
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and  lessee  to  Harriet  Eyre  and  Mnrgaret  Udney  for  twenty-one  years,  on  their  surrender 
niaka  no  al  ^f  jJjq,  q\^  ^^0.  From  them  Lambly  received  notice,  dated  the  r30ih  of  Sep- 
ihe*^*om'o  *®"°**®^  \'i91,  to  quit  at  Ladyday,  1798,  with  which  he  complied,  and  an  as- 
»ition°when  8'gn"^6"'  of  their  lease  was  cxf'cuted  to  one  Sperling  on  December  7ih,  1797. 
the  tithes  Sperling  executed  a  lease  of  the  tithes  to  the  present  plaintiff,  dated  June,  15, 
revert  to  1798,  to  hold  the  same  for  seven  years,  from  the  25lh  of  March  preceding, 
the  rector,  Durinfif  all  the  time  that  Howard  and  Lambly  were  tenanis  to  the  Jermyn 
cuDierVili  ffl"^^^/*  '^®  same  composition  was  paid  to  l^em  by  the  occupiers  of  lands  in 
continue  to  the  parish,  and  Lambly  was  expressly  forbid  by  those  under  whom  he  held  to 
hold  under  make  any  alteration  therein.  Sperling,  having  determined  to  raise  thecotn- 
the  compo  position,  gave  a  general  notice  to  the  parish,  in  March,  ]^.d'3,  that  he  was 
siiion  orig  ^^iiiing  tQ  treat  with  the  lan<Jholders.  In  consequence  of  this,  a  meeting  was 
and  will  be  ^®^*^  ^X  them,  at  which  the  terms  proposed  by  Sperling  were  not  acceded  to. 
entitled  to  Per  Eyre,  J.  If  a  composition  is  to  be  determined  on  any  just  principles, 
hotice,*  be  the  notice  must  be  given  from  a  period  suitable  tothc  nature  of  the  lilhes,  and 
fore  the  fee  ^,1^  a  relation  to  the  manure  and  cultivation  of  the  Innd.  There  must  be 
tTh°**"in  *®"^^  ^  ^^^^  ®3  ^'^^  enable  the  tenant  to  cultivate  his  land  in  the  manner  most 
beneficial  to  himself  accordingly  as  he  is  to  pay  a  composition  or  to  pay  in 
kind.  We  think  it  ought  to  be  six  months;  and  if  no  such  notice  be  given, 
the  parties  will  continue  to  hold  under  the  original  composition,  though  made 
and  entered  into  by  their  predecessor. 

3.     Williams  V.  Powell.  M.  T.  1805.  K.  B.  10  East,  269. 
The   late  vicar  of  A.  made  certain  compositions  with   his  parishioners 
for   the  vicarial  tithes,  Williams  v.  Powell,   10  East,  269,  which  were  pay- 
able  on  the  29th   of  September;   and  the   Easter  offerings  were   payable 
on  the    10th  of  April  in   each   year;    and,   having  received    his   composi- 
tion up  to  the  29th  of  September,    1802,  he  died  on  the   lOth  of  March, 
1803.     In  the   May  following,  the  defendant,  the   present  vicar,  was  pre- 
thecompo  sentcd,   and  in  November  following  was  inducted.      The  Easter  offerings 
sition  is      were   collected  by  fhe   sequestrator  af^er  April,   1803,  and  were  paid  over 
conimued,  jjy  j,jn|   jq   j^e   defendant,   and    after   Michaelmas,   in   the  same  year,   the 

^k««ill   defendant   received   the   vicarial  tithes  from  some  of  the  parishioners,  accor- 
cumoent  s  .  .  i  i  i      V«  ■      \i         t 

rifiiit  is  ihe  dtng  to  the  compositions,  some  more,  some  less,  than  the  former:  in  all  to  the 

value  of  the  amount  of  181L  and  upwards.  The  plaintiffs,  who  were  the  personal  reprc* 
tithe  he  seotatives  of  the  late  vicar,  brought  this  action  for  money  had  and  received 
wou|d  bn'®  against  the  present  vicar,  to  recover  a  proportion  of  such  comoositions  up  to 
the  time  of  the  late  vicar's  death,  amounting,  as  they  calculated  them,  to  68*. 
and  upwards.  The  defendant  disputed  his  liability  to  account  for  the  compo- 
sitions, which  were  not  due  till  his  own  tiYne^  but  paid  20/.  into  court,  in  or- 
der to  cover  any  small  sums  which  might  have  been  due  for  tithes  or  dues,, 
which  if  received  in  kind,  might  have  accrued  between  the  29th  of  Septem- 
ber, 1802,  and  the  death  of  his  predecessor  on  4he  lOth  of  March,  1803, 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  to  cover  any  such 
tithes  or  dues.  It  was  <'onlended  that  the  present  vicar,  havinij  adopted  the 
compositionii  mndo  by  his  predeccr^sor,  and  received  them  as  such,  and  the 
consideration  ot  such  payment  being  for  tithes,  part  of  which,  nt  least,  had 
accrued  io  the  lime  of  such  predecessor,  had  thereby  charged  himself  with 
receiving  a  proportionable  part  of  the  gross  sum  up  to  the  time  of  his  prede- 
cessor's death  for  his  use,  and  had  admitted  his  liability  pro  rata  to  the  plain- 
tiffs, by  payment  of  money  into  court.  This  case  was  compared  to  the  case 
of  Paget  V.  Goe,  Amb.  198;  1  Burn's  Just.  tit.  Distress,  s.  18;  where  ten- 
fint  in  tail  having  leased,  but  not  according  to  the  statute,  and  dying  without 
issue  between  the  days  of  payment,  and  the  remainder-man  having  received 
the  whole  rent.  Lord  Hardwicke  held  the  latter  liable  to  account  for  a  propor^ 
tion  up  to  Ihe  death  of  the  tenant  in  tail.     But, 

•  Where  Uie  lesisce  of  tithoa  for  one  yenr  iindorletH  to  ilie  ocriipier,  tlie  lessee  f-ir  tlie  fol- 
lowing year  is  (iablo  to  the  ojvner.  tliuugh  no  notico  ti.^s  been  «5i4'on  t »  fho  oroupior  lo' de- 
termine the  cnmpotiiinn:  Cox  v.  Pirain,  3  Tnunt.  95.  A  notice  to  de'erm'.ne  n  composi- 
tion of  tithes  must  he  unQqutvoc-il.  A  dom\n'1  of  ti!h-s  vicarial,  nn.i  n  refinal  to  receive 
the  composition  tendered  Uierenpon,  are  not  yufiiuicot;  Fell  v.  VVileon,  12  East,  65. 
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Per  Lord  EUenboroughjC.  J.,  in  the  case  cited,  each  day^s  occupation  by 
the  tenant  was  valuable  to  him,  and  therefore  there  rnij^ht  be  an  equitable  ap- 
potlionment  of  the  rent  accruing  from  day  to  dit^,  in  respect  of  such  valuable 
occupation;  and  the  rcmiiinder-mnn  who  received  the  whole  might  well  be 
considered  aa  equirably  accountable  for  the  proportion  of  which  accrued  in 
time  of  the  tenant  in  tail.  But  here  the  composition  was  at  an  end  by  the 
death  of  the  former  vicar,  and  the  present  vicar  in  fact  received  nothing  for 
him,  for  no  tithes  harl  become  due  since  the  last  payment  in  September  be- 
yond what  money  paid  into  court  was  sufficient  to  cover. 

IX.    RELATIVE  TO  LEASES  OF* 
Dean  and  Chapter  of  Windsor  v.  Gower.  2  Saund.  304.  a. 
Action  of  covenant  by  a  rector  ot  a  parish  asainst  the  assignee  of  his  les-  A  covtnant 
SCO  for  years  of  his  tithes,  ivhohad  covenanred  for  himself,  his  executors,  ane  V*  »  ^••■^ 
assigns,  not  to  let  any  of  the  farmers  of  the  parish  have  any  part  of  the  ^^^^*«5*»  liiiUs  JlUig 
without  he    plaintiff's,  the  lessor's,  consent;  and  the  breach  was,  that  the  de-^jih  (h« 
lendant,  the  assignee,  after  the  premises  came  to  him  by  assignment,  let  some  tithes,  and 
fiirmers  in   the   parish  have  part  of  ihe  tithes  without  the  plaintiff's  consent,  l'''"!!' <h« 
After  verdict  for  the  plaintiff,  it  was  objected  in  arrest  of  judgment  that   the  "^'SJ?*^ 
^  action  did  not  lie  a^ainistt  the  assignee,  fVir  it  was  a  mere  personal  and  collate-    t         J' 
ral  covenant  binding  the  lessee  only;  and  the  tithes  were  incorporeal,  lying 
in   grant,  and  therefore  such  a  covenant  could  not  run  alon;^  with  them  as  it 
would  with  lands  which  lay  in  livery;  and  that  a  rent  could  not  be  reserved  out 
them;  for,  if  a  lease  were  made  of  them  by  deed  for  years',  it  was  good  by 
way  of  contract  to  have  an  action  of  debt  acrainrtt  the  lessee,  hut  the   lessor 
could  not  distrain;  and  that  the  assignee  of  the  tithes  whs  not  chargeable  with 
the  rent,  ahd  consequently  the  defendant  could  not  bo  chargeable  with  breach 
of  covenant,  in  that  case.     But  it  was  answared  and  resolved  by  the   Court 
that  the  action  was  mai.Mtainablc  against  the  aasignne;  for,  as  to  the  objection 
that  tithes  were  incorporeal,  and  therefore  the  assignee  was  not  bound,  they 
answered,  that  lithe  was  the  tenth  part  of  the  profits  oftho  land;  the  profits  of 
the   land  were  the  land  iiiTelf;  tithpf^  were  tangible  and  visible;  might  be  put 
in  view  in  an  assize;  an  ejectment  lay  for  ihe.n;  a  prcecipe  quod  rcddal  lay  of 

•  By  3;J  Han.  8.  nil  corporntinna  «•>!«  flei<*Arl  in  f^e  simple  (who  before  iho  stntiite  were 
anable  to  m.ike  ieascn  for  n  ifMisar  pnriod  ihnn  their  own  lime,  without  the  concurrence  of 
thenftccffsnry  parti«^)  ni;iy  bind  iheir  iiiJCResxnrji  \\y  mnkinz  lenses  for  three  livefi,  of  twen- 
ty-one yenre*  without  any  confirmfiiinn.  providerl  the  following  rpquiaiteii  specified  by  the 
statute  are  observed:  1  Insf.  44.  h.;  Rex  v.  Chaloner,  1  Lev.  R.  113;  Acton  and  Pilcher'a 
ease,  1  Leon.  R.  118;  Bs  v.  Hoir,  I  Sid.  R.  158;  Waikinson  v.  Man.  Cro.  Eliz.  849; 
Enaden  and  Denny's  ca^e,  Palm.  106.  First,  ihe  lonse  muiit  tie  made  l)y  deed  indented, 
and  not  by  parol  or  deed  poll.  Secondly,  it  mui*?  be  mide  to  begin  fiom  \\\4H\tiy  ofthe  mak- 
ing thereof.  Thirdly,  if  there  be  any  old  lea«e  in  bein*;,  it  muni  be  surrendered,'or  expired, 
or  ended,  within  a  year  of  the  making  of  the  lenae,  aud  the  surrender  muat  be  absolute,  and 
not  conditionaL  Fourth! j,  there  must  not  be  a  do:ibie  lease  iu  being  at  one  time,  the  one 
for  Toars,  and  the  other  for  liveM;  but  it  must  be  oither  for  twcnty-ono  years,  or  three  lives. 
FiAhly,  it  must  not  exceed  tiiree  lives,  or  oue-and  twenty  years  irorn  the  day  ofthe  making 
or  it,  but  it  may  be  for  a  k<s«er  term  or  fe  ver  Hve^.  Sixtlily,  it  must  bo  of  lands  or  tene. 
Benta  whieh  have  most  commonly  let  to  farm,  or  occupied  by  the  farmers  thereof,  for  the 
moA  part  of  twenty  years  next  before  the  makin;^  of  the  now  lease,  either  for  life  or  at 
ye«r4,  or  at  will,  is  sufficient.  Seventhly,  the  most  usual  and  customary  rent  must  be  re- 
versed yearly  on  such  lease  as  lia«<  been  paid  for  the  land:;  witiiin  twenty  years  next  before 
such  lease  made.  By  the  xtatute  5  Geo.  3.  c.  17  enti*lod,  *'  An  act  to  confirm  all  leases  al- 
ready made  by  the  arnhhishopa  and  bishops,  and  other  occleslasticul  person5>,  of  tithes  and 
other  incorporeal  hereditaoienis,  for  one,  tvio,  or  three  life  or  lives,  or  tweniy-one  years; 
and  to  enable  tliei;i  to  grant  such  leases,  and  to  bring  actions  of  debt  for  the  rocovery  of 
rents  reserved  and  in  arrear  on  leases  f  jr  life  or  live-*,*'  any  oiber  person  or  persons  having 
any  spiritual  or  ecclesiastical  promotions  are  enabled  to  grant  such  leases  of  tithes,  tolls, 
or  other  incorporeal  inheritiinces,  "which  shall  be  as  vood  and  effectual  in  law  against  such 
archbishop,  bishop,  maz^ters  and  fellows,  or  other  heads  and  members  of  colleges  or  halls, 
deans  and  chapters,  precenter^,  prebttndaries,  masters  and  guardians  of  hospitals,  and  other 
persons  so  granting  the  same,  and 'li«ir  luccessors,  and  every  of  them,  to  all  intents  and 
nnrpos«<,as  any  lease  or  lewises  ulrea'ly  made,  or  to  bo  fnade,  by  any  such  archbishop,"  ^c; 
oy  virtue  of  the  stat.  32  Hon.  8.  c.  2S.  or  any  other  statute  then  in  being:  and  an  action  of 
debt  may  be  brought  by  such  lessors  for  rent  in  arrear,  as  in  ca9e  of  any  other  landlord  or 
iMaon 
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a  portion  of  lilhca,  and  Ihey  Were  realized  by  stat.  32  Hen.  8,  c.  7,  s.  7;  a 
warranty  might  be  annexed  to  incorporeal  inheritance,  and  that  they  had  eve- 
ry property  of  an  inheritance  in  land,  except  that  they  lie  in  grant,  and  not  in 
livery;  Bally  v.  Wells,  ."3  Wils.  R.  23;  Dyer,  85.  a. 

i  83  ]  X.    RELATIVE  TO  TITHES  IN  LONDON  * 

XI.     RELATIVE  TO  THE  REMEDILsTjONNECTED  WITH. 

(A)  At  LAW.f 
(a)  Ihj  action. 
\sL   For  treble  value. t, 
1 .    What  mat}  be  liiigatfd  in  an  action  for^ 
Phillips  v.  Davies.  H.  T.   1807.  K.  15.   8  East,  178. 
In  an  ae  !„  an  action  on  the  stat.  *2  Sf  3  Evl.  6.  c.  I. "3.  for  the  treble   value    of  tithe 

tioD  for  **••  corn  omitted  to  be  set-out.  The  Court  said,  it  is  not  enough  for  the  defendr 
the  falidity  ^^^  ^^  show  the  existence  in  fact  of  a  custom  in  the  parish  to  set  out  the  1  Uh 
of  acus  instead  of  the  lOth,  for  the  validity  as  well  as  existence  of  such  a  custom  is 
torn raapeet  properly  triable  in  this  form  of  action,  though  penal  in  its  nature,  being  given 
ing  iha  j^  jj^g  party  grieved,  and  his  only  remedy  at  common  law  for  subtraction  of  the 
bH^ZTil  "Ae  due  to  him. 

*  The  sitOTition  of  the   London    clorwy    is  different   from  (h.it   of  the  clergy    in  other 
pnris  of  the  kingdonfi.     In  the  roign  of  Henry  Vllt.    cnniinaal  altercations  took  place  be- 
tween the  citizens  and  the  clergy,  relative  lo  tithes  and    ecrle!«i}isiical  does:  to  pat  an  %nd 
40  these  di'tpoies  the  $7  Hen.  S.  c.  12.  e!4tat)li<hi3d  n  commisjion  at  tho  head  of  which  was 
rthe  archbishop,    with  full  power  to  {sive  to  their  dpcrees  the  Torce  of  law   if  they  wereen* 
rolled  in  the  Coart  of  Ch:incery  before  the  1st  of  March,  1545.     By  a  dejCree  of  this  com- 
.mis<tion,  the  tithes  of  houses  and  buildings  is  directed  to  be   paid    qonrierly  after  the  rate 
.of  2i.  9cf.  for  every  20s.  yearly    offrirngi.     Great  disputes,  hnwevor,  hnve  arisen  between 
the  citizens  and  tithe  holders,  respecting  the  vr>lidily  of  this  dccreH;  for  it  appears,  on  the 
oD'hority  of  Toiolin  and  Rnilh'iy,  thjt  it  n<{ver  was  enrolled  according  to  the  obligation  of 
-the  act,  which  conseqaenily  negatived  the  clairh  of  the  clergy  to  2ff.  9d.  in  the  pound  on 
the  rental.     By  the  22  &  23  Car.    2.  c.  15.   the  tithes   of  nil  ihe  parishes   injured    by  the 
great  fire  in  1666  are  valued  at  certain  yearly  sums,  to  be  levied  by  an  equal  rate,  quarterly, 
•ejid.  on  non-payment,  the  Lord  Mayor  is  lo  grant  a  warrmtof  distress  far  tbn  same,  or,  oil 
'hU-rafusal,  the  Lord  Chancettor,  or  two  Barons  of  the  Exchequer  may  grant  such    warrant 
•  bot  the  wardens  and    minor   canons  of  St.    PauPs   and   the   parson  and  proprietors  of  St.  . 
Kxregory  are  to  enjoy  their  tithes  as    formerly.     By    the  44  Geo.  8,  c.  8.9-  tho  annual  com- 
•position  for  tti|iefl  in   the  pirishea    damaged  by  the  fire  is  augmented  ani  settled  at  certain 
jixed  sums,  from  200/.  to   between  300/.  and    400/,  per  annum.     By    this   act    power  lo 
make  assessments  on  houses  and  other  buildings  before  the  2l8t  of  .August,  1804,  is  granted 
to  the  alderman,  common   council   and  churchwarden    in  each  ward,  with  right    of  appeal 
lo  the  Lord  Mayor  and  court  of  nldernten.     A-<sos9iiienis  may  be  alteied  every 'seven  >eaiv. 
'From  this  statement  the  established  clergy  of  LontloQ  appear  divided  into  two  clasea.  First, 
the  clergy  of  the  fifty  one  pirishns  dam  iged    by  the  great  fire  have  u  fixed  annual  stipend, 
Jeviable  by  an  equal  pound  rate  on  the  parishoners,  and  tiie  amount  of  which  siipencli  and 
the  mode  of  assessment  of  which,  are  now  regulated  by  the  44  Goo.  3.  c.  89.     Secondly, 
4he  rest  of  the  clergy  claim  2s.  9d.  in  the   pound  on  the  rental  under  the  authority  of  a  de- 
cree made  pursuant  to  the  37  Hen.  8.  c.  12;  or,  if  this   decree  be  disallowed,  they  claim 
Ttbeir  ancient  lithe,  or  what  other  revenue   they  were  entitled  to  prior  to  the  passing   of  the 
act  of  Henry  8.     In  Macdong.-il  v.  Young  proof  was  adduced  of  search  and  no  enrolment 
iband  of  this  famous  decree;  in  conseqnenr.e  the  jury  negiitivcd  the  claim  of  the  clergy  to 
2f.  9d.  in  the  pound  on  the  rental,  as  founded  on  the  enrolment  of  the  decree,  conforma- 
.ii>le  to  the  condition  of  the  87  Hen.  8.  c.    12.    The  Court,   however,  admitted  evidence  of 
j»ayment  in  other  pariithes  as  secondary  evidence  of  its  having  been   enrolled;  C.  P.  May 
13,  1826.     1  R.  &M.8»?. 

t  Before  the  itat.  82  Hen.  8.  c.  7.  an  action  for  tithes  could  not  have  been  maintained 
4n  the  temporal  courts;  but  by  the  7th  section  of  that  statute  it  is  enacted,  '*that  any  per- 
aons  having  an  estate  of  inheritance,  freehold  term,  or  interest  in  tithes,  and  being  disseis- 
ed, or  otherwise  kept  or  put  out  of  possession  thereof,  shill  have  such  remedy  in  the  tem- 
poral courts  for  recovering  the  same  as  the  c:ise  may  reqairc,  in  the  like  manner  as  they 
have  for  lands,  tenemonis  and  other  hereditaments  *'  By  force  of  this  statute  tithes  have 
at  this  day  all  the  incidents  iielongin^  to  teftipora'  inheritances.  Hence  an  ejectment  may 
be  maintained  for  tithes;  Priest  v.  Wood    Cro.  Car.  30 1. 

t  By  the  1st  section  of  this  statute  it  is  enacted.  **tliHt  every  of  the  king*s  suHjeets  shall 
tmly  and  iastljr,  ^itbont  fraud  er  guile,  divide,  set  out,  and  pay  all  manner  of  their  pre> 
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^,    Of  the  parties  tOj  and  form  of.*  \   84  ] 

WvBuuD  V,  Tuck.  T.  T.  1799.  C.  P.  1  B,  &  P.  458. 
A.  executed  a  lease  of  tithes  to  B.,  on   a  day  giibsoquent   to  their  sever- Tho  party 
ance;  fiul,  before  ihe  tithes  were  carried  awny  by  the  occupiers  of  the   land,  °"''''°*'  '^ 
it  was  adjudged  that  B.  could  not  maintain  an  action  on  the  statute  2  &  3  Ed.  [vhen^^over 
6.  c.  13.  as  the  right  to  the  tithe  vested  in  A.  immediately  on  severance.   '        ed  must 

3.    Of  the  dularaiion,  fue-t 

FELf.ows  V.  KiNGsTOiV.  i2  Lev.  1. 


The  plaintiiT  declared  thnt  he  was  rector  of  D.  and  S.,  and  that  defendant,  Th*  decU 
ing  occupier  of  lands  in  D.  and  S.,   carried  off  the  corn  untithed,  without '^"* ***"."*** - 
showing  which  part  of  the  lands  lay  in  D.  and  which  in  S.   .  After  the  verdict  ly  describt 


for  the  plaintiff,   on   motion  in   arrest   of  judgment,  the  declaration  was  hoi- tiie  locus 
dt^n  to  be  sufficient,  for  this  action  is  in  the  nature  of  a  trespass  founded  on  a  i"  quo4 
tort. 

4.     Of  the  defence.^  l^  I 

dial  tithes,  in  their  proper  kind,  o?  they  ari.4e  in  such  inmner  nnd  form  as  bAlh  been  of 
right  yielded  and  piid  within  foity  years  nrxl  before  thu  rii»\(in^  this  net,  or  of  right  ot 
cnsloiu  ought  to  liave  been  p:iid.  And  no  perj^nn  shall  carry  awny  sach  or  HUe  tithe» - 
which  have  been  ^yielded  or  pntd  wiihin  tho  F.iid  forty  years,  or  of  rijfbt  oo^hl  to  have 
been  p.-iid  in  ihe  plucei)  tithculile,  beforH  h»  has  justly  divided  or  set  forth  fur  tho  tithe 
thereof  the  t^nth  part  of  the  same,  or  otherwise  agreed  for  tho  tithes  with  the  parson,  vi- 
car, or  other  owner  or  farmer  of  the  same  tithes,  ondur  the  pain  of  forfeiture  of  treble 
▼ftlne  of   the  tithes  ^o  cnrried  away.** 

•  The  OHual  mode  of. proceedings  on  that  statute  is  by  action  of  debt,  which  may  be' 
broQwht  in  any  of  the  king^s  courts,  lor  predial  ii*he»,  such  us  are  capable  of  being  set  oot« 
boih  great  an  I  small,  ai  the  suit  of  the  party  grieved;  per  Macdpnald,  C.  B.  in  Sc^rr  ▼.. 
Trin.  Coll.  H  Anstr.  R.  760;  9  Via.  Abr.  wit.  Dis.  G.  6;  Bcadlo  v.  Sherman,  Cro.  Eiiz. 
608;  2  Inst.  650. 

t  The  action  for  not  setting  forth  tithes  may  be  brnnohl  by  the  rector;  Phillips  v.  Ket- 
tle, Hard.  173;  his  lessee  or  lesacfts,  Cinipernnn  v.  Mill,  Cro.  Jan.  68;  Da^ge  v.  Pinkoi* 
TOO  Cro.  Jac.  70;  by  an  impropriator  or  Win  le<«sife«  thoogh  a  layman,  S  Com.  Di?.  tit. 
Die.  Bf.  11;  by  a  per^n  farming  the  tithes  of  tho  rectory  and  the  vicarage,  Day  v.  Feck* 
veil,  Moor»  315;  hy  tenants  in  common,  wb»»  should  join  as  plnintiTl's,  Cole  v.  h'un* 
bury.  I  Sid.  48;  Greenwood's  case,  Clayt.  28;  by  executors,  though  not  against  iherir 
Mr.  J.  Morcton*s  c.ise,  1  Vent.  3  ;  Hoil.  Bradford,  1  Sid.  88;  Weeks  v.  Trossel,  1  Sid.. 
181;  Moreton  v.  Hopkins,  2  Keh.  602;  sed  vid.  contra  Anon.  1  Vern.  R.  60. 

T  And  it  i:i  not  nece^^sary  for  the  plainiitf  to  set  forth  bis  irt!e  specially,  because  i*.  is  biK 
indifteement  to  the  action:  it  U  solHcient  for  hinij  to  allege  generally  that  be  is  recior^ 
proprietor,  or  Farmer,  without  showing  by  what  title,  Babington  v.  Matthews,  Bnlslr.  228, 

1  HrownU  86.  87;  ^loyte  v.  Ewer,  Cro.  Jac.  S62;  Chnmj^ernon  v.  Hill,  Yelv.  63.  S.  P.; 
for  this  14  a  personal  action  grounded  inertly  up<  n  a  coniempt  against  the  siniote  in  not  set- 
ting forth  the  till)«!S  and  not  for  the  recovery  of  the  tithes,  althoogh  the  title  to  the  tithe* 
may  come  in  que^^tinn.  In  an  nci'on  hy  two  larmcrs  opon  this  statute,  who  claimed  under 
a  lea.«e  as  patentee  f»)r  life  of  the  kin^,  an  exception  was  taken,  because  they  dill  not 
•how  the  patent;  Dagge  and  Kent  \.  Pinkevon,  Cro.  Jac.  70.  But  the  objection  wae 
overruled;  1st.  hecaus^i  the  letters  patent  did  not  belong  to  the  plaintins;  2ndly,  becnns^ 
the  pUiiilifIs  did  noi  demand  the  tithes  themselves,  bat  damafKa  for  a  tort^  and  the  tithe 
ihown  in  the  declaration  is  only  conveyanco  to  the  action.  Neither  is  it  necessary  to  spe- 
cify the  kinds  of  grain,  Cedell  and  Wifu,  v.  Sherman,  2  Insl.  650;  13  Rep.  47.  S.  C;  or 
by  whom  sown,  or  the  noiiihor  of  loads  of  corn,  I  Brownl.  7i ;  or  hay  carried  away.. 
And  it  14  soflici  Mit  for  the  plainiiti*  to  st^ie  in  hi«i  declaration  the  single  value  of  4ho  tithes,. 
Coke^.  Sini;h,  H.  7.  Car.  1  H.  11.,  wiihoat  adding  tho  treble  value;  and  where  the  Ireblir 
value  is  set  foiih,  a  mistake  in  computing  it  will  not  viiiate.  Regularly,  the  declaration 
liursning  tiie  words  of  the  ataiote  ought  to  allege  that  the  defendam  is  subdilus  dominr 
Tegis.  Cat  to  alle«;H  the  defi;ndnnt  to  he  occupator  terra  has  been  hotdcn  to  be  eqniva- 
leiU  to  that  he  is  subdittis;  Phillips  v.  Kettle  Hardw.  173. 

$  JV^l  debet  is  the  general  irt^ue  usually   pleitdt.d  to  this  action,   Bawtrey  t.  istrd  Hoh.. 
218,  but  it  has  been  hoiden  thai  not  guilty.  Johnson  v.  Came.  Cro.  Eliz.  621.  2  Inst.  661  r 

2  Inst.  651.  ^.  P.,  Woriley  v.  IJerpingharn,  Cro.  E!iz.  766;  Compernon  v.  Hill,  Moor, 
914.  is  also  a  good  p!en.  Tho  statute  t»f  limitations,  21  Jnc.  1.  c.  16.  cannot  be  pleaded 
to  Ibis  action,  'I'alory  v.  JaRkson,  Cro.  Car.  513;  recognij»ed  in  Cochran  v.  Wclby,  1  Mod.- 
246;  for  that  statute,  s.  3.  i.«  cotifintd  to  actions  of  dettt,  grounded  upon  a  lending  or  con- 
tract without  iipecialty,  and  to  ddht  for  arrears  of  rent.  But*hy  stut.  53  Geo.  8.  c.  127.  p. 
i.  no  action  shall  be  hroaghi  for  the  recovery  of  any  penalty  for  thu  not  ttetling  out  tithes^ 
nor  any  suit  insU'Uted  in  any  court  of  t*quiiy,  or  in  any  eccli*i«iasiicul  court,  to  recover  the 
▼alaa  of  any  tithes,  unless  such  action  shall  be  brought  or  such  suit  con»mencod  wiihin  six 
yeart  from  the  lime  when  such  tithes' becanoe  due.  , 
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1.  BtuNDEL  V.  Maudsley.  E.  T.  1813.  K.  B.  15  East,  Ml. 

A  modns  is      In  debt,  upon  the  slot,  'i  &.  3  Ed.  6.  c.  \S,  for  not  setting  out  a  tenth  as  the 
a  dttfunce    tithe  of  hay.     The  Court  said,  the  plaintiff  is  entitled  to   recover   upon   his 
♦ion.     *^    common  law  right,  unless  there  be   evidence  of  some  certain  good  modus  or 
customary  payment  in  lieu  of  the  common  law  tithe. 

2.  Mitchell  v.  Walker.  E.  T,  1793.  K.  B.  5,  T.  R.  2G0. 

But  proof  In  debt  on  this  statute  by  (he  rector,  it  was  stated  in  the  declaration,  that 
of  nonpay  the  plaintifl' was  rector  of  the  parish,  and  ihe  defendant  occupier  of  the  lands 
ment  of  ^vithin  the  same;  (hat  the  tithes  were  within  forty  years  next  before  the  statute 
inlivinz  of  right  yielding  and  payable,  and  yielded  and  pad;  that  the  defendant,  in 
memory  is  November,  1791,  ploughed  and  sowed  the  land  with,  which  he  afterwards 
no  defence  carried  away  wiihr^ut  setting  out  the  tithe.  On  nil  debet  pleaded,  it  appeared 
whore  dec  nt  the  trial,  that  the  land  in  question,  as  far  back  as  any  witness  knew,  had 
w  ^ il"  ^^^^  <"  grass,  and  had  been  ploughed  .^or  the  first  time  in  1 79 1 ,  and  no  evidence 
ihey  were  ^^^^  gi^tin  of  its  evrr  having  paid  tithe.  It  was  contended  for  the  defendant, 
payable  that  the  the  jury  were  bound  to  find  for  the  defendant,  unless  they  found  that 
wiihin  for  tithes  had  actually  been  paid  in  respect  of  this  land  within  forty  years  before 
*y  3^®*"  ^'^  the  statute,  of  which  there  was  not  any  evidence;  on  the  contrary,  the  evi- 
•taui'e**  dcnce  given  rather  went  to  rebut  such  a  presumption,  and  was  sufficient  to  war-- 
r  86  1  ^^^^  '^®  i^^y  *"  presuming  a  grant  in  favour  of  the  defendant.  Verdict  for 
plaintiff.     On  motion  to  enter  a  nonsuit. 

Lord  Kenyon,  C.  J.,  said,  that  usage  had  constantly  been  against  the  neces- 
sity of  the  proof  contended  for  by  (he  defendant;  that  he  remembered  many 
actions  having  been  tried,  where  the  lands  in  respect  of  whi6h  the  tithes  were 
claimed,  where  the  same  objection,  had  it  been  available,  must'  have  prevail^ 
ed,  but  the  plaintiff  recovered  in  all;  that  the  non-payment  of  tithe  of  itself 
signified  nothing;  and  that  there   was  not   any  ground  for  saying  that   tithe 
ought  not  to  have  been  paid  here.     Buller,  J.,  observed  that,  with   rcRpect  to 
the  presumption  of  a  grant  in  favour  of  the  defendant,  he  could  not  leave  that 
question  to  the  jury  without  some  evidence  to  support  it,  and   here  was  none; 
if  indeed  it  had  appeared  that  this  land  had  been  ploughed  before,  and  yet  no 
tithes  had  been  exacted  for  it,  that  might  have  afforded  some  ground  for^such 
a  presumption.     (See  the  same  opinion  expressed  by  Wilmot,  C.  J.,  in  Mans* 
field  V.  Clarke,  5  T.  R.  *J65.  n.  )     But  he  thought  the  onus  of  proving   the 
exemption  lay  with  the  defendant. — Rule  dic^charged. 
A  dia  3*    Bollov.  Atkinson.  T.  T.  1675.  K.  B.  I  Lev.  185. 

charge  by        In  this  case  the  Court  said:  It  cannot  be  intended  a  discharge  by  a   real 
roalcumpo  composition,  it  not  being  pleaded  nor  found  by  the  jury  ta  be  so. 

Taid^^mist*'  '  5.  Of  the  evidence^      ' 

be  p*leaded.  '•  Selwiv  V.  Baldy.  Sum.  Ass.  168*2.  Bull.  N.  P.  188. 

A  farmer  of     The  plaintiff  declared  as  farmer  of  the  rectory  of  Freston,  in  Sussex;  and 

titlieapro    proved  himself  lessee  of  J.  S.,  who  was   lessee  to  the  dean   and   chapter  of 

*  Plea,  that  the  plaintiff  sovrtd  ihe  corn  and  ffold  it  to  the  defendant,  ia  not  a  good  plea; 
heeanse  KQch  aale  will  not  escQ:jie  the  pnyment  of  tithes;  Mojrie  v.  Ewer,  2  Bulatr.  183; 
Cro.  Jac.  861.  S.  C. 

t  In  an  action  of  debt  onder  the  atat.  2  &  3  Ed.  6.  c.  13.  for  not  setting  oat  tithes,  the 
plaintiif  iiio^t  eaialjlish:  1st,  his  title  as  renter,  Uy  irnpropriator,  4'c.;  2nd.  the  defendant's 
liability  as  an  ocoupior  of  lands  wiihin  the  pnrioh;  and  Srd,  tho  vsiloe  of  the  lithe.  Long 
pos.'tesiiion  acquiesced  in  by  the  defendant,  Cl.iyt.  48.  PI.  83:  Chiipman  v.  Beard,  T.  27. 
G.  3.  Scscc;  4  Gwm.  1482;  Hrtrris  v.  Adge,  Scacc.  T.  9.  W.  3.  2  Gwm.  660.  is  prima 
facie  etidence  of  ihe  rector*s  title  ngninst  derondnnt,  and  supnrsedus  the  neceasity  of  prov- 
ing instiiotion,   itidudionf  or  rmiding  the  Thirty-nine  Articles. 

In  penal  aciions,  on  st:it<  ^  and  3  Ed.  6.  it  has  always  been  holden  auflicient  proof 
against  the  defendant,  that  the  party  fsuio:*  is  in  the  act  of  receiving  the  tithes  from  de- 
fendant. Lord  Kenyon,  J.  C.  in  Rjidford,  q.  t.  v.  M'Intosb,  3  T.  R.  632:  where  it  was 
holden  that,  in  an  netion  for  penalties  on  the  stalotii  living  a  tax  on  post  hors's,  brought 
by  the  farmer  of  the  tax,  it -is  n*it  necessary  for  the  plainliiT  to  givo  in  evidence  hia  ap- 
pointment by  the  Lord.s  Cpmmissioner.i  of  the  Treasury,  or  the  Commissioners  of  the 
Stai^p  Doiies,  aolhoriaed  by  them;  proof  that  the  defendant  has  acronnled  with  him  as 
farmer  for  the  duties  is  ^ufficienf.  A  lay  impropriator  is  entitled  boih  with  respect  to 
time  and  exemptions,  ard  cunsequenily  if  he  prove  himself  impropriator,  it  will  be  suffi- 
cient without  proving  the  receipt  of  tithes  wilhio  tee  time  of  memory ;  Wbeeldoo  ? •  Hat- 
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ChicheateFy  to  whom  the  rectorj  belonged,  and  produced  the  lease  from  J.    [  87  ] 
8.,  but  did  not  produce  the  lease   from  the  dean  and  chapter  to  J.  S.;  how- Cueing  the 
«Tcr,  upon  proving  that  he  received  tithes  of  others  as  farmer,  it  was  holden  I®*'*®  °^  ^* 
sufficient.  .  deanflle* 

2,    HallwAll  v.  Trappes.  E.  T.   1806.  C.  P.  2  N.  R.  173.  or**'"   *^ 

The  declaration  stated,  that  "the  tithes  of  turnips  were  yelded  and  paid,  Where  a 
and  were  of  right  due  and  payable  within  forty  years  next  before  the  making  declaration 
the  Stat.  Edw.  6."     The  second  contained  a  similar  averment  as  to  t'he'tithes  "i^"^®.**.'*^** 
of  potatoes.     After  verdict  for  the  plaintiff,  it  was  moved  to  set  it  aside,  on' of  tarnip« 
the  ground  that  the  averments  were  not,  and  could  not,  be  proved,  inasmuch  were  due 
as  turnips  and  potatoes  were  not  cultivated  before  the  stat.  of  Edw.  6.    But  and  paya 
the  Court  said  that  the  true  construction  of  the  stat.  Edw.  6.  was,  that,  if  the  ^'*  witbin 
lands  charged  were  subject  to  the  payment  of  tithe  within  the  period  '"®'^tion-^^'^J^^®*^" 
edin  the  statute,  that  was  sufficient  ta  prove  the  allegation  in  declarations  ofihe  stat.  of 
this  kind,  and  to  support  the  plaintiff's  action;  that,  if  it  were  clear  that  Edw.  6.  it 
nothing   but  wheat  had  ever  been  sown  upon  this  land,  still  they  would  not  ^a**  holdea 
preclude  the  tithe  or  other  titheable  produce  from  being  taken;  and  that,  as  no"i^^^'5°^* 
evidence  had  been  offered  at  the  trial  to  prove  that  turnips  and  potatoes  were  there^was 
not  cultivated  previousfy  to  the  stat.  Edw.  6.  they  could  make  no  such  pre-  no  evi 
sumption  against  the  justice  of  the  case,  even  though  such  a  fact  might  be  denco  to 
asserted  by  persons  who  had  written  upou  the  subject;  they  added  that,  what-  "^^^  that 
ever  might  be  the  case  with  respect  to  potatoes,  their  own  information  led  {edTbefonB* 
Chem  to  believe  that  turnips  were  in  cultivation  in  this  country  before  the  stat.  thatatatate. 
of  Edw.  6.  L  ^^  ] 

6.  Of  the  verdict. 
Bastard  V.  Hancock.  M.  T.  1694.  K.    B.  Carth.  361;  S.  C.  Cited  Bar- 
nard V.  GosTLiNO,  S  East,  573. 
In  an  action  on  this  statute  against  several  defendants,  upon  nil  debeiy  the  The  ver 
jury  found  for  the  plaintiff  against  one  defendant  only,*  and,  as  to  the  others,  ^^'^^tt  may 
nil  dtbtrU  upon  motion  in  arrest  of  judgment,  because  it  was  an  action  of  debt  j^/'^'^j^"^ 
founded  on  a  tort,  and  not  on  a  contract;  not  guilty  would  have  been  a  good  and^asaiost 

▼aj,  Han.  9;  Geo.  2  Scace;  S  Gwm.  951.  The  plaintiff*  mastproTe  a  valid  title,  or  per- his  co-de 
ception  of  litbea,  or  a  cooipoaition  formerly  made.  A  treaty  for  a  composition  which  fendaot. 
went  off  will  not  do;  Wybard  r.  Tack,  1  B.  and  P.  458.  An  answer  to  a  bill  filed  in  the 
Covrt  of  Excbeqaer,  in  a  anit  instiioted  fer  tithe  hay,  by  a  vicar  against  the  rector  and 
•th'ers  (owners  of  lands  in  the  parish)  in  which  answer  the  defendants  dispoted  the  Ticar's 
claim,  and  declared  that  the  tiihos  in  question  belonged  to  the  rector,  will  be  evidence  in 
•n  action  for  titheti  by  a  sacceeding  rector  against  owners  or  occapiers  of  the  same  lands 
for  the  tithes  of  which  the  former  soit  wa<i  institated;  Lady  Dartmoatb  v.  Roberts,  16 
East,  ZZi, 

«  So,  when  the  plainiiT,  Hartridge  v.  Gibbs,  Ball,  N.  P.  188.  being  farmer  nnder  the 
Dean  and  Chapter  of  Canterbary,  proved  that  bt»  had  received  tithes  for  some  years  as 
each,  it  was  holden  safficient  withoat  producing  any  lease.  The  defendant  open  the  gene<» 
ral  isaae  may  prove,  1  Browne,  84.  that  he  duly  fet  forth  bis  tithes,  bat  he  afterwards  car- 
ried them  away;  saeh  defence  will  not  avail  him.  So,  if  he  sell  his  corn  privately  to 
another,  and,  atler  selling  it  in  that  manner,  cfits  and  carries  it  away,  the  action  lies  against 
tiie  first  owner.  The  aame  law  is,  2  Inat.  649.  where  the  owner  of  the  land  privately 
lelta  hie  corn  to  another,  who  privately  cats  and  carries  it  away.  Defendant  nnder  the  ge- 
neral isaae  of  nil  debet,  Charr>  v.  Garland,  Dorset.  Lent.  Ass.  1699.  coram  Ward,  C.  B, 
S  Gwm.  951.  miy  give  in  evidence  a  modus  or  customary  payment,  and  thereby  defeat 
the  piaintiflf' s  action.  A  modas  roust  be  immemorial;  that  is,  it  must  have  existed  before 
the  time  of  Kicbard  the  First's  retarn  from  the  Holy  Land,  bnt  as  this  cannot  be  proved  by 
living  witnesses,  and  in  many  cases  not  by  written  evidence,  it  is  sufficient  to  prove  that 
soch  a  sam  has  been  paid  as  far  back  as  living  memory  extends;  and  that  being  estabrwh- 
ed,  it  will  lie  on  the  other  side  to  prove  the  negative.  In  a  suit  for  tithes  where  the  point 
in  issae  is  whether  there  exists  a  modus  of  a  certain  sum  of  money  for  a  particular  farm  in 
a  township  withiu  the  parish,  though  the  defendant  will  not  in  general  be  allowed  to  in- 
qeire  whether  other  fiirms  in  the  same  township  are  not  subject  to  the  same  payment,  yet 
such  inquiry  may  be  made  by  the  other  side  in  cross  examination  to  show  that  such  pay- 
menta  cannot  be  a  modus  consistently  with  the  evidence  which  has  been  previonsly  adduc- 
ed; Blandell  v.  Howard,  I  M.  &  S.  292. 

f.  If  the  verdict  be  given  for  the  plaintiff,  Degge,  6ih  Ed.  404.  it  is  incumbent  on  the 
jory  to  find  bpw  macb  of  tbe  debt  demanded  by  the  declaration  is  dae  to  the  plaintiiTj 
which  ie  to  be  done  by  Uebling  the  value  of  the  tilhe  sabstraeted. 
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plea,  and  therefore  a  verdict  may  be  ^iven  againat  one  of  the  defendants,  and 
fur  the  others  as  in  actions  upon  tortd. 

7.   Of  the  cosis.^ 
Barnard  v.  Moss.  H.  T.  1789.  C.  P.  1  H.  Bl.  107. 
The  plain         This  was  an  action  of  debt  on  the  stat.  2  &  3  Ed.  6.   c.    13,  to  recover 
tiff  '\a  not    treble  the  vahie  of  lit!ies  not  set  out.     There  was  also  a  count  for  the  single 
entitled  to   ^^1^^      -phe  defendant  demurred  to  the. declaration,  but  the  parties  afterwards 
thningJe^'*  agreed  to  submit  to  arbitration,  and  judgment  was  entered  to  stand  as  a  secu- 
'valuehas     rity  for  costs;  the   arbitrator  determined  (he  single  valae  of  the  tithes  to   be 
been  found  less  than  twenty  nobles,  and  awarded  treble  the  sum  of  the  plaintiff,  viz.   191. 
by  iho  jury  2,  g^^  together  with  the  costsof  the'reference,  and  that  he  might  sue  out 
"eed'^twen  execution.     The  pUintiff  is  not  entitled  to  costs  on  the  counts  for  the  penalty 
ij  nobles"   under  the  stat.  8  &  9  W.  3.  c.  11.  s.  5.  the  value  not  having  been  found   by 
a  jury,  but  they  allowed  him  to  have  the  costs  taxed  on  the  single  value. 
[  89  1  S.   Oj  the  neiD  trial. 

Selsea  v.  Powell.  T.  T.   1815.  C.  P.  6  Taunt.  297. 
A  new  trial     Jn  an  action  for  not  setting  out  tithes,  the  stalute  2  &  3  Edw.  6.  c.   13.  is 
"*®y  ^j       a  remedial  act;  and  in  an  action  thereon  the  Court  will  grant  a  new   trial  for 
•  *"     *      a  mistake  of' the  jury. 

9.  Of  the  judgment. J  2J.  Fornot  removing.^  • 
1.  Williams  v.  Lander.  H.  T.  1798.  K.  B.  8  T.  R.  72. 
Per  Kenyon,  C.  J.,  Though  the  proprietor  o<  tithes  leave  them  on  the 
Case  and  land  more  than  a  reasonable  time  after  they  are  set  out,  and  after  he  has 
not  trespass  notice  thereof,  the  owner  of  the  land  cannot  justify  in  trespass  turning  in  hi» 
lies  for  not  cattle  upon  the  land  to  depasture  it  in  the  usual  course  of  husbandry,  whereby 
tfthM^'*"^    the  cattle  consumed  the  tithes;  but  his  remedy  is  either  by  distress  or  by  actioB. 

2.  Kemp  v.  Filewood.  T,  T.   1809.  K.  B.  11  East,  358. 

Due  notices  having  been  given  to  the  parson  of  the  setting  out  the  tithes  of 

fruit  and  vegetables  in  a  garden,  which  were  accordingly  set  out  on  the  days 

The  notice  specified;  ai\d  the  tiihes  not  having  been  removed  at  the  distance  of  a  month 

to  remove    afterwards,  when  they  had  become  rotten,  a  notice  was  then  given  by  the 

(whore  a     owner  to  remove  the  tKhcd  fruits  and  vegetables  within  two  days,  otherwise  an 

of  the  in  *  ^*  ^*  ^^  ^^^  2  &  3  Fdvv.  6.  empowers  the  rector,  &c.  or  his  servant,  to  see  that  the 

tention  to     ^'^^°  '^  justly  set  forih,  and  lo  carry  away  the  same,  and  gives  a  remedy  in  the  Eccleaias- 
set  out)        ^'^^'  Court  for  the  recovery  of  the    donbie  value  of  tithes  sobtracted,    wiih  costs.     As  to 
need  not       ^^^  first  pnrt  of  this  branch,  it  is  merely  declaratory  of  the  common  law,  because,  for  atop- 
ajrain  apeci  P'"8  'I*®  ^'^y  ^f  ^^^  party  to  whom  iho  tithes  ought  to  be  p;iid,nn  action  on  the  case  might 
iV  the  kind   have  been  maintained  at  commm)  law.  As  to  the  second  part,  it  is  to  be  observed  that  th« 
or  from         parsons,  &c.  were  entitled  in  the  Ecclesiastical  Conrt  to  recover  the  tithes  themselves,  and 
what  land,   therefore  the  double  value  in  nddition  made  the  recovery  in  the  Ecclesiastical  Coart  equiva- 
lent to  the  treble  fjrfeiiure  under  the  former  clause;  but  costs  being  given  by  this  action  ren- 
dered the   fluil  in  the   Ecdesiastical    Court  more    advantngeouj<;  for  at   common    law,  the 
plaintiff  was  not   entitled  lo  costs,  2  Inst.  651;  but  now  by  statute  8  and  9  W.  8.  c.  11.  «. 
2^«   **in  actions  of  debt  upon  the  statute  for  not  setting  forth  tiihes,  wherein  the  single  valoe 
or  damnge  found  by  the  jury  shall  not  exceed  the  sum  of  twenty  nobles,  (.6/.  13s.  -id.)  the 
pUiniiiT  obtaining  judgment  on  any  award  of  executirn,    after  plea  pleaded   or  demurrer 
joined    shall  recover  his  costn.'^     In  like  manner,  if  the  plaintiff  was  nonsuited,  or  the  de- 
fendant obtained  a  verdict,   the  defendant  was  not  entitled    to  costs,  under   the  statute  23 
Hen.  8.  c.  15;  for  an  acion  on  this  statute,  2  Edw.  6.  was  not  an   action  upon  &  specialty 
or  contract,  nor  for  a  peraonnl  wrong  immediately  done  to  tho  plaintift',  bat  for  a  nonfea- 
sance, Dowlon  V.  Finch,  2  Inst.  651;  but  now  by  the  same  stalute,  8  and   9  W.  3.  c.  11. 
s.  3.  **if  the  plaintiff  shall  become  nonsuited,  or  sulFer  a  discontinuance;  or  a  verdict  shall 
pans  against  him,  the  defendant  shall  recover  his  costs.*' 

t  If  jndgmeni  be  for  the  plainiitf  liy  nil  dicity  non  9um  informatust  or'upon  demur- 
rer, I  I'egge.  404;  the  judgment  may  be  entered  for  the  whole  debt  demanded  by  the  de- 
claration. So,  if  ihn  issue  bo  on  a  collateral  matter,  Costerdanrs  case  cited  in  Yclv.  127; 
as  on  the  custom  of  tiiliing,  or  dischnrge  by  statute,  Dowles  v,  Broadhead,  Aleyn  88; 
which  if  found  against  the  defendant,  and  he  has  not  taken  the  value  by  proteslat'on,  be 
shall  pay  the  value  exprefsed  by  the  plaintiff  in  his  declaration;  for  by  the  eoliateral  mat- 
ter pleaded  in  bar,  the  declaration  is  confussed  in  tho  whole. 

^  t  Where  there  is  a  composition  in  lieu  of  tithes  an  action  for  debt  or  assumpsit ,i«  bus- 
tainable,  and  on  a  lease  for  liihes  ejectment  will  also  lie;  Dean  and  Chapter  of  Windsor 
t.  Cover,  2  Saund.  R.  304;  Baldwin  v.  Wine,  Cro  Car.  301;  Camell  v.  Claverin£,  Lord 
llaym.  R.  789*  * 
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ictiOQ  would  be  commenced  against  the  parson.  The  Court  said,  it  is  suffi- 
cient notice  of  their  having  been  set  out  whcreoii  to  found  an  action  if  they 
be  not  removed;  and  due  notices  having  been  given  of  setting  out  tithes  of 
garden  vegetables  and  field  barley  on  certain  days  between  the  1  Itb  and  16th 
of  September,  a  general  notice  on  the  17th  to  the  parson  to  take  away  all  the  * 
tithes  of  his  (the  plaintiff's)  lands  within  two  days  is  sufficient  whereon  to 
found  the  like  action. 

3d.  Rjectmeni  for  holding  over.  \  ^^  ] 

Doe,  d.Br'ierley,  V.  Palmer.  T.  T.   1812.  K.  B,  16  East,  53. 
In  ejectment  against  a'  lessee  of   tithes  for  holding  over  after  the  e xpira- In  cjeot 
tion  of  a  notice  to  quit.     The  Court  held,  that  some  evidence  must  he  given  "'®"?  ^'^^ 
to  show  that  he  did  not  mean  to  quit  possession;  as  by  his   declaration  to  that  ^^  a'rnn^^ 
eflTect,  or  even  his  silence  when  questioned  al^ut  it,  or,  as  by  showing  that  icniion  not 
the  defendant,  who  claimed  by  iassignment  from  the  original  lessee,  had  enter-  to  quit 
•d  into  the  rule  to  defend  as  landlord.  ""«"  *»• 

(6)   01  the  prohibUion.1[  .  thown.- 

(B)   In  EQUITY. J  ^  L  91    J 

*  loan  ejecltnent  Rgainut  the  lessee  of  liihes,  afier  a  tleterniination  of  thd  lease  by  nt- 
liee,  proof  mast  be  given  of  po^sevsion  after  ibe  expiration  of  the  notice,  this  fact  may  be 
••tablished  by  means  of  the  rule  to  defend,  as  also  by  evidence  (hat  upon  a  demand  made 
after  the  eipiration  of  the  notice  the  defendant  refused  or  was  silent;  Doe  v.  Palmer.  16 
East,  63;  notice  to  qait  at  a  later  term.  Ibid,  (i.  e.)  if  given  with  intent  lo  waive  the  first 
notice.  Doe  ▼.  Ha:nplireys,  2  Estst,  237;  providud  evidence  be  given  to  show  (hat  ft  grant 
•xl<«ted,  it  is  not  essential  to  prodocp  it  any  more  than  in  the  case  of  a  composition  real; 
Heathcoie  v.*  Main  waring,  3  Bro.  C.  C.  217. 

1  The  courts  of  West  minster- hi  II,  having  a  general  superintendance  over  all  other  roorts 
will  grant  a  prohtfiition  to  stay  proceedings  of  an  inferior  court,  either  prodefeetu  jurii- 
dietionis^  prodefeetu  triationis,  or  for  proceeding  as  the  law  of  (he  land  does  not  war- 
rant; and,  if  the  judges  or'pariies  proceed  noiwithstiinding  the  prohibition,  an  uttachmenC 
may  be  iKsapd,  or  an  action  upon  the  case  brought  against  them;  Do!.  N.  P.  218;  Woods, 
Inst.  670.  It  is  in  the  discretion  of  the  Couit  lo  grant  or  deny  the  writ  of  prohibition,  a« 
may  appear  to  them  according  to  the  troth  of  the  9urmi<e  or  othcrfvi^e;  Parish  of  Aahton 
V.  Casllebrimidge  Chapel,  Hob.  R.  66;  Serjeant  Morton's  case,  I  Sid;  and  this  writ  im- 
mediately prohibits  the  Court  from  holding  plea,  and  the  parlioi^  from  proceeding  on  mat- 
ters  wliera  the  Coart  has  no  jurisdiction,  as  well  after  judgment  and  execution  as  before, 
t  Inat.  602;  Leroan  v.  Grectly,  8.  T.  R.  t3.  In  obtaining,  pro:>ecuting.  and  defending  pro- 
hibitiona,  the  party  aggrieved  in  the  court  below  applies  lo  the  Superior  Court,  setting 
forth  in  a  sui^gestion  upon  record,  the  nature  and  cause  of  his  complaint;  upon  which,  if 
the  matter  alleged  appears  to  the  Court  to  be  sufficient,  the  writ  of  prohibition  immediate- 
ly iaaaes,  commanding  the  judge  not  to  hold  and  the  party  not  to  prosecute,  the  plea;  but 
tomelimes  the  point  may  be  too  nice  and  doubtful  to  be  decided  merely  npon  a  motion, 
and  then,  for  the  more  solemn  determination  of  the   question,  the  parly  applying  for  the 

action 

that 

proceeaea  in  me  sail  neiow,  noiwimMianamg  me  wrii  oi   proniDiiioii-,  unu,  n,  upon 


and  tnen,  lor  ine  more  soiemn  aeierminaiion  oi  me  quesnon,  me  pany  nppiymg  lor 
prohibition  is  directed  by  the  Court  to  declare  in  probibiiion,  that  is.  to  prosecute  an  act 
by  filing  a  declaration  against  the  other,  upon  a  supposition  (which  is  not  traverjiable)  1 
be  has  proceeded  in  the  salt  below,  nolwithnianding  the  writ  of  prohibition;  and,  if,  u| 
demurrer  and  argoment,  the  Court  shall  finally  be  of  opinion  that  the  matter  soggpstcd  is  a 
good  and  sufficient  ground  of  prohibition  in  point  of  luw,  tho  judgment  with  nominal  da- 
mages shall  be  given  for  the  parly  complaining,  and  tho  defendant  and  also  the  inferior 
Conrt  shall  be  prohibited  from  proceeding  any  further. 


On  the  other  hand,  if  the  superior  Court  shall  think  it  no  competent  ground  for  rcstrain- 
ieclhe  inferior  jorisdiction,  then  judgment  shall  be  given  against  him  who  applied  for  tho 


/ 


is  not  absolotely  final  and  conclusive;  for  though  the  ground  be  a  proper   one  in  point  of 
Ja'.7  for  granting  the  prohibition,  yet  if  the  fact  that  gave  rise  to  it  be   afterwards  faUifiedif 
thii  eanaeahall  be  remanded  to  tho  prior  jurisdiction;  3  Bl.  Com.    113, 114;  Croucher  r. 
Collins,  Saond.  186.  a.  b.  vide  Degge,  c.  26.  387. 

t  For  the 
the  Excheqi 
however,  th 

Tniion^  1  Frerm."80V"'2'ch."Car237y  liuVaa  to  the  Exchcquerriiihes  are  said  lo  have 
been  ancienllf  cognizable  there,  though  this  in  contradicied  by  Lord  Cbancollor  Noltiog- 
hl^  who  datee  the  origin  of  the  proceeding  by  EngliaH  bill,  and  ciMwequently  that  conrl  a 


60  TITHES.— Evidence  eonneded  vnih. 

(C)   In  the  Ecclesiastical  Court.*     See  also  antej  lit..  Ecclesiatiical 

Court. 
(D)  Before  justices  op  the  peace! 
[  92  ^  (£)  Of  FEiGNED  issues.     See  ante,  vol.  ix.   p, '  563. 

(F)  Of  the  evidence. 
(a)   Of  public  documenlarjf  evidence, 
Sd,     Tfixaiion  of  Pope  JStchoias,X 

eqaitable- jurisdiction  over  tithes,  from  the  stat.  of  Hen.  8.  erecting  the  coort  of  AmimeDtj; 
Hard.  236;  1  Freem.  308;  and  33  Hen.  8.  c.  39.  This  eqnhable  interference  of  Chancery 
and  the  Excheqaer  with  tithes  is  generally  considered  as  merely  incidental  and  collaferal; 
namely,  as  a  conseqoence  nf  their  jorisdiction  in  account  and  in  enforcing  discovery,  8 
Blackst.  Com,  9th  Ed.  437;  and  the  reasons  of  the  appellant  in  Whitehead  and  otben» 
Dom.  Proc.  Jan.'  1779.  But  some  give  a  broader  foundation  to  this  branch  of  Exchequer 
jurisdiction;  and  in  respect  of  extM-parochisI  tithes,  which  are  part  of  the  ancient  inheri- 
tance of  the  crown,  they  insist  that  suits  for  tithes  most  ever  have  fallen  within  the  com- 
pass of  the  Exchequer's  direct  and  substantive  jdri«diction  as  a  Court  of  Revenue.  Bee 
the  case  of  respondent  in  the  appeal  before  cited,  and  Hard.  117  perhaps  it  is  upon  thia 
idea,  as  well  as  on  account  of  the  greater  frequency  of  suits  for  tithes  in  the  Excheqaer, 
that  L«rd  Hardwicke,  calls  that  Court  the  proper  jurisdiction  for  them;  3  Atk.  247.  As 
to  the  bill,  parties,  answer,  eTidonce,  costii,  &c.<,  being  theaam*  as  in  ordinary  proceedings 
in  that  Court;  see  ante,  lit.  Chancery,  Court  of. 

*  The  ecclesiastical  courts  have  no  jurisdicdon  to  try  the  right  of  tithes,  unless  between 
spiritual  persons:  in  ordinary  cases  between  spiritual  men  and  laymen,  tbey  can  only  com- 
pel the  payment  of  them  when  the  right  is  not  disptuted.  So,  in  disputes  about  tithes,  if 
the  defendant  plead  any  custom,  modui,  or  composition,  or  other  matter  in  which  the  right 
ef  tithing  is  involved,  ihil  takes  the  question  out  of  ecclesiastical  jurisdiction;  for  the  law  does 
not  allow  the  existence  of  such  a  right  to  bo  decided  by  the  sentence  of  a  spiritual  judge, 
who  may  be  interested  therein  without  the  verdict  of  a  jury. 

1  By  the  stat.  7  &  8  W.  3.  c.  6.  (made  perpetual  by  stat.  3  &  4  Anne,  e.  18.  s.  I.)  a 
summary  method  of  proceeding  before  two  justices  of  the  peace  is  prescribed  for  recover- 
ing small  debts  under  the  value  of  forty  shillings.  But  thi«  statute  contains  a  pmviso,  a. 
8.  that  if  the  party  complained  of  shall  insist  before  the  justices  of  the  peace,  upon  any 
prescription,  composition,  modus,  agreement  or  title,  and  deliver  the  same  in  writing  to  the 
justices  of  the  peace,  subscribed  by  him  or  her  and  shall  give  security  to  the  complainant 
to  pay  such  costs  ns,  upon  a  trial  at  law  shall  be  given  ogninst  him,  in  case  the  prescription 
&c.  be  not  allowed;  then  the  justices  of  the  peace  shall  forbear  to  give  judgment,  and  the 
complainant  may  prosecute  the  adverse  party  for  the  subtraction  of  tithe  in  any  eourt  a« 
before  this  aci.  The  9ih  section  directs  the  judgfnent  given  by  virtue  of  this  statote  to  be 
enrolled  at  the  next  general  quarter  sessions, and  after  enrolment  and  satisfaction  made,  the 
judgment  shall  be  a  bar  to  conclude  the  party  entitled  tp  the  tithe  from  any  other  remedy. 
By  the  stat.  7  «&  8  VV.  8.  c.  84.  (made  perpetual  and  extended  to  all  custoirary  paymeiite 
belongiitg  to  any  church  or  chapel  by  1  Geo,  1.  stat.  2.  c.  6.)  tho  like  remedy  is  ex'tended 
to  all  tithes  due  from  Q,uakers;  and  two  justices  of  the  peace  are  empowered  to  ascertain 
what  is  due,  and  to  order  payment  so  as  the  sum  ordered  does  not  excoed  10/.  These 
statutes  were  made  in  favour  (see  Rex  v.  Wake6eld,  1  Burr.  487;  Burns^s  Justice,  tit. 
Tithes,  S.  C.yand  fer  the  ease  and  benefit  of  Ctnakers,  to  save  them  from  troublesome  and 
expensive  prosecutiens.  But  it  was  never  meant  th:it  u  mere  scruple  of  theirs,  or  an  ob- 
stinate withholding  of  the  tithes,  should  be  any  hindrance  to  xho  matters  being  determined 
by  a  justice  of  the  peace.  This  \^ould  have  frustrated  the  very  intention  of  the  legislature 
which  meant  to  give  this  jurisdiction  to  the  justices  in  that  very  case,  where  the  real  right 
and  title  to  the  tithes  should  not  be  in  dispute.  The  provisions  of  tlie«e  acts  have  been 
adopted  and  extended  by  ths  53  Geo.  3.  c.  127.  and  54  Geo.  3.  e.  6^;  the  first  applying 
to  England  the  latter  to  Ireland.  By  the  4lh  section  of  each  net,  the  jurisdiction  of  the 
two  justices  is  extended  to  tithes,  oblations,  and  eompositions  of  the  value  of  10/.:  and 
by  the  6ih  section  in  respect  to  tithes  and  ehureh  rates  due  from  Ctuakem,  to  60/. ;  in  either 
ease,  one  justice  is  made  competent  to  receive  the  original  complaint,  and  to  summon  the 
defaulter  before  two.  The  7  &  8  W.  3.  c.  6.  does  not  allow  the  msgistrate  to  act,  when 
interested  in  the  suit;  to  remedy  which,  the  7  Geo.  4.  c.  15.  provides  that,  where  tho  jus- 
tice.is  the  patron  of  a  living,  the  small  tithes  may  be  recovered  before  the  justice  of  the 
adjoining  place  or  county. 

t  The  taxation  of  Pope  Nicholas  the  Fourth,  kupt  in  the  KingN  Remembrancer's  Office, 
in  the  Excheqaer,  was  finished  in  the  19ih  and  20th  years  of  Edward  I.,  to  whom  that 
Pope  granted  tho  tenths  a:)d  first  fruits  of  all  ecclesiastical  benefices  for  six  years,  in  order 
thatthe  king  might  be  better  enabled  to  fulfil  the  prom  se  he  luid  made  fo  the  Fope  and 
proceed  to  the  Holy  Land.  All  taxes  paid  to  our  kings  and  lo  the  popes  were  regulated  by 
this  dorament.  until  the  survejr  made  in  the  26th  y«ur  of  Hen.  VIII.;  it  is,  therefore  evi- 
dence, or  a  medium  of  proof,  hfTordlng  an  inference  of  the  rate  or  value  at  which  the  per- 
'°  M*Yn   2  P    r       477'  *^'*"  *'***  '**   csiimalc  a  living;  per  J.ord  Rcdesdule  in   Pullen 


TOLL.  St 

4//*.  J^ona  RclU.^ 
Blh.   Court  of  Augmetaaiion.t  \  93  1 

Bth.  lAcences  from  Ike  Pape.X 
(6)   (}f  privait  docvmentary  evidence.     See  ante^  tit.  Evidence. 

(G)  Of  the  witnesses.^ 

%/UU  BeeilS.     See  anU,  tit.  Deeds.  I  ^^  1 

ITftlC  0{  <COUtt.     See  antey  i'lL  Declaraiion. 
STftlC  Ot  CTrtOTS-     See  an/e,  til.  Declaration, 
SCtle  0€  |9Iea.     See  anf«,  tit.  Plea. 
Soli-      See  posly  tit.  Turnpike. 
h  DIFFERENT  KINDS  OF. 

*  The  Nonn  Rolls,  kept  in  the  Kingr't  Remcinbraneer*a  Office,  are  inqaisitione  retarntdl 
to  1  comnaUsion  for  awesfling  the  ninth  part  of  the  valao  of  iheBves,    flcecea,  and  lamlia, 
throQghoat  the  kingdom.     King  Edward    III.  was  empowered  by  act  of  parliament  to  ap- 
point eommiasionere   in    every  diocese  and  deanry,    to  enqaire  into    the  real  raloe  of  all 
occleeiaslical  benefices,  rrctories,   vicarages,    and  other  properly,  who  eeriified  their  pro- 
eeedings  under  seal.     In  these   inqoisiiions,  ihe   prelates,  earls,  barons,  commons,  and  pa- 
rishioners of  every  parish,  stated  on  their  oafh  the  Ime  value,  sometimes  s#parately^  of  tho 
nibth  of  their  sheaves,  wool,  and  lambs;  then   the  aneient  tax  of  Pope  Nicholas,  and  the 
cireamstanees  which    had    produced  an    increase  or  decrease  of  value   since  that  period. 
The  latter  part  of  the  inquisition  relates  to  ''all  ihosn  who  dwell  in  forests  and  wastes,  and 
•11  othera  that  live  not  of  of  their  gain  nor  store:  who   by  the  gpod  advice  of  them  who 
•hall  be  deputed  taxers,  shall  be  lawfully  set   at  the  valne   to  the  fifteenth,  without  heiag 
•nrc«sonably  charged.*'     Some  of  the  original  inquiniiions,  from  whence  ibe  Nome   Rolli 
were  formed,  as  well  as  the  enrolments  themselves,  aro  now  in  the  Exchequer;  though  ibey 
do  not  appear  to  have  been  tr^inscribed    into  books.     It  should  also  be  observed,    that  neiT 
ther  th«  book  of  Pope  Nicholas'  Valor,  iior  the  Non^  Rolls,  are  so  ample  in  many  inslan-  ^ 

cos,  as  the  returns  from  whe/ire  they  were  respectively  formed.  These  mquisitions  arc 
constantly  used  as  evidence  in  tithe  causes,  and  show  tho  alterations  which  had  taken 
place  in  the  value  of  benefices  and  property,  after  an  enterval  of  fifty  years,  from  the  prior 
valvation  of  Pope  Nicholas'  t.izdtion,  as  well  as  what  the  commissioners  estimated  the  val- 
ve of  Ihe  property  aiih«t  period;  Rep.  Com.  Pub.  Rec.  in  1801  and  1812;  Append,  to 
Hume**  Hist,  of  Eng.  cb.  15.   14  Ed.  3.  st.  2. 

1  Id  the  27tb  year  of  licnry  VIII.,  a  judicial  court  was  establiched,  nnderihe  title  of  the 
Court  of  Au(;mentation,  for  determining  disputes  that  might  ariii.'*  respecting  the  lands  and 
other  po«seMinQS  which  hnd  or  might  como  Tnto  the  hands  of  the  crown,  in  consequence  of 
the  dis^olatioa  of  monasteries — the  seisure  of  the  possessions  of  tlio  knights  templars — the 
surrender  of  hospitals— *or  the  forfeitures  and  vacancies  of  bishoprics,  abbeys,  and  priories; 
and  it  was  so  called,  because  the  revenues  of  the  crown  were  much  augmented  by  the  sup-r 

Iiretsion  of  the  said  houses.  This  was  a  court  of  record  with  a  seal:  besides  the  Chcncel- 
or  of  the  Court  of  Aogmen!ation,there  was  a  trearurer,  attorney,  soltritor,  several  auditors 
ond  receivers,  with  clerks  and  other  neces^arie  re'.inues  to  a  court.  The  bailiff's  reeve's, 
or  minister's  accounts,  were  accounts  of  these  onJ  other  possessions  belonging  to  the 
crown,  rendered  by  them  annually  by  the  auditors  of  the  crown;  and  as  the  Court  of  Aug- 
mentation  WAS  dissolved  by  act  of  parliament  (not  printed),  in  the  first  year  of  Mary,  the 
possessions  having  been  granted  away,  ihe  records  were  declared  to  be  the  reeords  of  the 
Court  of  Exchequer,  and  the  ministers  or  accountants  of  the  crown  soon  ceased  to  make 
their  annnal  returns  on  separate  rolls,  bat  give  in  their  accounts  of  the  e^itates  of  the  cr*wo, 
however  acquired,  in  rolls  for  each  count);  BuUen  v.  Mitchell,  2  Pr..  R.  477;  Boulton  v. 
Richards  and  Booth,  6  Pr.  R.  469;  Keunicot  v.  Watson,  2  Pr.  R.  250;  Sir  F.  Conliff  v. 
Trtylor,  2  Pr.  R.  383. 

t  As  the  pope  was  formerly  the  supreme  bend  of  the  church,  and  had  the  disposition  ef 
'•II  spiritual  benefices,  with  the  same  power  in  spiritual  matters  that  any  other  inferior  ordi- 
nary enjoyed,  licences  from  him,  even  unarcnm;)anied  by  the  king's  licence,  are  admissable 
as  evidence  of  an  impropriation;  Cope  v.  Bedford,  Palm.  R,  427;  Ward  v.  Britton,  Gwm. 
330;  for  the  same  reason,  a  pope's  bull  has  been  admitted  in  evidence  to  shew  that  a  par- 
tic'jl.ir  monas'orv  had  a  special  exemption  from  tho  payment  of  tithes:  Lord  Clanricarde's 
case,  Palm.  R.  37;  and  an  exemplification  under  the  bishop's  seal  is  sufficitnt  evidence  of 
the  pope's  bill!;  cited  in  Hard.  R.  118. 

4  Where  the  issue  is  on  any  custom,  all  those  who  are  interested  in  either  estnhlishiiig  or 
defeating  ihe  custom,  are  incompetent  to  further  such  intcreMt  by  their  tefilimony,  where 
the  question  was  as  to  the  payment  of  tithe  wood,  in  the  Woald  of  Kent,  all  those  who,  as 
owners  or  farmera,  were  entitled  to  any  wood  there  were  held  to  be  inceispeMnt;  Eqrl  ef 
Cla^ricarde  v.  Lady  Denton,  Clwno.  360, 


€S  TOLL.— Di/fir<n<  kinds  of. 

(A)  Toll  traverab,  p.  94. 

(B)   THOROUGH,  p.  95. 

IL  OF  MARKET  TOLLS,  AND  NAVIGABLE   RIVERS,  p.  96. 

III.  COMPUTATION  OF  AND  EXEMPTION  FROM,  p.  97. 

IV.  GRANT  OF,  d.  98. 
V.  ACTION  FOR,  p.  99. 

VL  DISTRESS  FOR,  p.  100. 

VIL  OF  THE   WRIT  DE  ESSENDO    QUIETCJM   DE    THEO 

LONIO,  p.  101. 

I.  DIFFERENT  KINDS  OF. 

(A)  Toll  traverse. 
Tolltra  1.  James  V.  Johnson.  H.  T,  1675.  C.  P.  2  Mo<ft  143. 

verse  is  on  p^^  q^^^      rp^^j  jrayg^se  is  on  a  man's  own  soil, 

ox^^'aoil.*  2.  CoLTON  V.  Smith.  E.  T.   1774.  K.  B.  Cowp.  48.  S.   P.    Pelham  t. 

PlCKERSGILL.   4  T.  R.  660. 
And  th«  Counsel,  in  argument,  agreed   that  the  case  in  2  Wils.  293.  was  a   toll 

considera    thorough  where  a  consideration  was  necessary  to  be  laid,  and  admitted  that,in 
ii^^lraulVd-      *°^^  Iraverge,  as  here,  no  consideration  was  necessary,  because  it  is  implied; 
^  '*  '  but  he.  insisted  that,  as  the  plaintiff  had  thought  fit  to  lay  a  consideration,  and 
make  it  part  of  his  prescription,  the  consideration  as  laid  ought  to  be  sufficient 
in  law;  but  this  was  not;  for  no  consideration  is  binding  upon  a  third  person    '^* 
unless  he  receive  the  benefit  of  it,  and  here  every  body  who  pays  has  not  ihe 
^  benefit  of  it.     As  to  the  case  in  3  Lev.   424.  it  is  not  this  toll;  and  that  case 
is  nowhere  reported,  or  even  cited,  but  in  2  Lev.  96.     i^ord  Treby,  C.  J.,  in 
Lutwytche,  makes  a  quaere  if  such  a  consideration  be  good. 
L  95  I  3.  Pelham  V.  Pickersgill.  E.  T.   1787.  K.  B.   1  T.  R.  660. 

And  need        Ashurst,  J.     It  is  properly  admitted  that  toll   thorough  cannot  be  supported 
ed*'  *  "dec '*''*^®"^  showing  a  consideration,  but  toll  traverse  may;  and  the  reason   is, 
Jarution      ^^^^  ^^^  ^^^Y  circumstance  of  passing  over  the  soil  of  a  private  person  where 
thereon:      the   public  had  no  right  before  to  pass  imports  a  consideration:   at  the  same   ^ 
.<bui,  ifstut  time,  if  this  were  a  new  case,  we  should  inruiro  into  the  reason  of  (his  dis- 
^^'''""■'''^tinction,  because,  in  every  case  which  requires  a  consideration,  it  ought,  from. 
f>roTe  .       length  of  usage,  to  be  presumed;  for  the  rule  with  regard  to  prescriptions  is 
good,  if,  by  any  possibility,  it  can  be  supposed  to   have  had  a  legal  com- 
mencement.    That  is  the  general  rule,  and  I  cannot  see  why  a  good  consid- 
eration for  toll  thorough  cannot  be  presumed  as  well   as  for  toll  traverse, 
because  the  giving  of  the  soil  to  the  public  is  in  itself  a  good  consideration. 
But,  in  all  probability,  the  distinction  arose  from^the  difficulty  in  most  cases 
of  showing  thtt  the  toll  and  ownership  of  the  soil  were  coeval;  for  (here   are 
very  few  cases  where  it  couH  possibly  be  shown,  and  that  distinguishes  it 
from  all  the  former  determinations.     It  is  unnecessary  to  state  it  in  the  decla- 
ration; but^  if  alleged,  it  must  be  pro\ed. 

(B)  Toll  thorough, 
K  James  V.  Johnston.  H.  T.  1676.  C.  P.  2  Mod.   143, 
.  Per  Cur,     There  are  two  sorts  of  toll,  viz.  toll  thorough  and  toll  traverse, 

ouih  ii°o!i  ®°^  ^"®  "  ^^  ^^®  king's  highway  and  the  other  in  a  man's  own  soil,  and  it 
theking'e  <Joea  not  appear  for  which  the  defendant  has  justified:  if  it  be  for  the  first, 
bigh\vay,t  then  he  ought  to  show  that  he  did  make- a  causeway,  or  some  other  thing, 
and  the  con  that  might  be  an  advantage  to  the  passengers,  to  entitle  himself  to  a  prescrip- 

ihereof**"    ^*°'."'  '^"^  '^  .'^  ^®  ^^^  *^®  other,  then  he  must  also  show  it  was  for  passing  his 

mutiap      ®^'^>  which  implies  a  consideration;    Assize,  Kerlw.   148;  PI.  Com,  236. 

pgjir.  Lord  Berkley's  case;  1    Cro.  710,  Smith   v.  Sheppard;  by  which   case  it 

appears  that  the  justification  ought  to  be  certain;  Cotton  v.  Smith,  Cowper,  47. 

*  And  toll-treverse  may  be  alaimed  as  appurtenant  to  a  manor,   by  a  que  estate;  James 
^      V.  Jolidon,  1  Mod.  281, 

t  Toll    tboroQgh   cannot  as  such  be  claimed:  but  i  consideration  for  it  must  be  shown; 
Rex  T.  Corporaiion  of  Boston,  W.  Jo.  162;  Warren  v.  Frideaux,  1  Mod  105;  Willes,  111. 


TOLL.— (y  MarkeU  fye.  83 

e.  Truman  v^  Walgham.  E.  T.  2766.  C.  P.  2  Wild.  296. 
Trespass.    Prescription  for  toll  throua^h  the  streets  of  Gainsborough^   in  Hence  a 
consideration  of  repairing  divers  streets  there,  pr«?scrlp 

Per  Cur,     This  is  a  prescription  for  a  toll  through  the  king's  highway,  the  j|'°^/°J5 '?" 
streets  of  Gainsborough,  which  cannot  be  taken  without  a  good  consideration  sireeifl  of  a 
be  alleged;  the  reason  is,  because  it  is  to  deprive  the  subject  of  his  common  luwn,  in 
right  and  inheritance  to  pass  through,  the  king's  highway,  which  right  of  pas- considera 
B&ge  was   before  all   prescriptions;  Moor,  674,  675.     Toll  traverse,  cr  for  *'^,"."^ ''• 
going  through  a  man's  private  land,  may  be  prescribed  fof  without  any  consid'  P*'""5  **• 
eration,  and  payment  time  out  of  mind  is  sullicient,  and  will  support  the  pre-ih^*/  |[J^* 
scription.     In  the  case  at  bar,  toll   is  demanded  of  the  subject  in  the   kin^n^'s  hold  void, 
highway  for  passing;  there  the  subject  ought  to   have  a  benefit  fur  paying  it.  because  it 
The. consideration  here  is  for  requiring,  cleansing,  and  maintaining  divers  and  j^'dnot  say 
many  streets  in  Gainsborough,  not   for  repairing,  &c.  all  the  streets  there ;  ^^j®  ffP^''*^** 
how  therefore  can  we  say  that  the  plaintifPs  waggon  was  passing  through  any  Ht^eeta 
street  repaired  by  the  lord  of  the  manor?  The  waggon  might  be  passing  over  there.* 
some  street  not   repaired    by  him  when  the  distress  was  taken,  for  anything    L  ^^  I 
that  appears  to  the  contrary,  and  we  must. take  it  that  it  was  so:  we  cannot 
let  the  defendant  have  judgment  upon  this  record.     Courts  are  exceedingly 
careful  and  jealous  of  these  claims  of  right  to  levy  money  upon  the  subject: 
these  tolls  began   and  were  established  by  the   power  of  great  men.     The 
defendant's  plea  is  as  bad  as  can  be:  the  lord   has  artfully  tried  to  make  it 
doubtful  whether  this  be  a  toll  thorough  or  toll  traverse,  for  he  has  confounded 
them  together:  the  consideration  ho  claims  for  it   is  for  mending  the  high- 
way, and  he  would  have  us  believe  it  is  for  passing  through  his  own  manor  or 
land.  Ti>l!  thor    ' 

3.  Pelham  V.  PiCKERSGiLL.  E.  T.   1785.  K.  B.  3  Burr.  1402.  ough  may 

Per  Lord  Mansfied,  C.   J.     Toll  thorough  may  be  served  frorr  the  soiPi^^^f*** 
t  •.       .  '  P  •*  from  ibe 

whence  U  ariseg.     .  ...ilwhent* 

it  arises. 

II.  OF  MARKET  TOLLS  AND  NAVIGABLE  RlVERS-t  A  prescrip 

1.  Hill  v.    Smith.  T  T.  1812.  C.  P.  4  Taunt.  5-20.  tion  to  mar 

The  Court  held  a  prescription  for  toll  in  respect  of  goods  sold  by  sample  in^®,'  ^^^*  *^ 
a  market,  and  afterwards  brought  in  the  city  to  bo  delivered,  cannot  je  sup-'Jnmple  ca» 
ported.     A  claim  of  toll    thorough   cannot  be  supported  without  shoving  a  not  be  sup 
beneficial  consideration  moving  to  the  person  of  whom  it  is  claimed.  ported. 

•2.   Hill  V.  Smith.  H.  T.  1809.  K.  B.  10  East,  476.  *l""l"  "* 

Proof  that  toll  has  always  been  taken'  for  a  commodity  sold  in  the  market  "^mjJ 
by  sample,  which,  on   the  preceding   market-day,  had  been  brought  in  the  teen  lakon 
market  in  bulk,  and  afterwards  removed  to  the  warehouse  for  want  of  buyers,  for  forty 
coupled  with  proof  of  toll   having  been  taken   tor  the  last  forty  years  on  all  years  on 
sales  by  sample  of  such  commodity,  was  holden  evidence  whence  a  generaP**^®*  ^'y . 
right  to  toll  on  sales  thereof  by  sample  may  be   inferred,  thougii  a  time  is  r®- sJlfficienl'i 
membered  when  it  was  not  taken.  support  a 

'  If  it  can  be  shown  that  the  o^vnership  in  the  soil  of  a  highway  was  originally  in  such  a  general 
ooe,  and  that,  as  well  that  as  the  ri;;ht  to  a  toll  thorou(;h  the  passage  over  th«  soil   were  right  to 
coeval,  it  will  be  presumed  that  the  right   of  way  was   ori(;inally  granted  subject   to  atoll;  such  to]I.| 
and  so  the  toll  will  be  prima  ficio  valid.     The  parly  disputing  the  right  will  thin  have  to 
show  that  the  right  of  way  exi ^le  I  before  loll  w{is  claimed;  Lord  Pelliam  v.  Ptckersgill,  I 
T.  R.  660. 

j  A  prescription  to   a  toll  for  passing  nn  ancient  navigable  river  through  the  plaintifTs 
Btanor  is  had  in  law;  the  Mayor,  t)*c.  vf  Notti:igham  v.  Lambert,  Wilies,  111. 

X  Toll  is  not  incident  of  common  right  to  a  fuir  or  marker,  but  mu«t  be  by  prescription 
or  grant;  reasimab*o  toll  lio4  in  grunt,  not  excessive  toil;  toll  of  common  right  is  due  fir 
live  cattle;  and  for  other  things,  stnliage  and  pircage,  are  only  due  to  the  owner  of  the  soil; 
Mo.  474;  HoHoway  v.  S.nith,  Slr&.  1171;  Anon.  7  Mod.  12.  No  toll  is  due  by  law  but 
for  goods  sold,  unless  by  special  custom;  Leight  v.  Pym,  Lulw.  559.  4  capital  bprftess 
cannot  be  disfranchiiied  foi  preventing  the  corporation  from  receiving, a  toll  pretended  lobe 
due  to  it  by  prescription;  Rex  v.  Vicars,  11  Mod.  214.  A  toll  in  Penzunce  market,  be- 
longing to  the  crown  in  right  of  the  Duchy  of  Cornwall,  is  not  discharged  by  a  grant 
from  the  crown,  exempting  tho  inhabitants  of  Penzance  from  all  and  all  manner  of 
t  oil,  pontage,  fiiallHgo,  ltc.»  all  which  King  John  bad  granted  to  them  to  be  discharged  fronn; 
for  King  Jobn  noTer  had  tlie  toll  belonging  to  the  crown  in  right  of  the  duchy:  but  if  the 
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I  97  1    3.     Tewkesbury  Corporation  v.  Distow,  E  T.  1805.  K,  B.  6  Bast,  348. 

a;  S.  C.  I  Smith,  508. 
Dur  8  right  A  corporation  being  entitled  by  prescription  to  toll  on  all  wlieat' brought  into 
to  toll  oil  ^^^  market  and  sole  on  a  market-dav,  but  in  which,  of  late,  it  had  become  the 
brought  in  P^'&^^^i^®  ^^  ^^^^  ^Y  sample,  and  upon  which  sale  by  sample  they  had  claimed  the 
tu  and  soldiil^e  ^*H  for  corn  sold  in  the  market;  held  that  where  A.  bought  of  B.  in  the 
tit  a  market  market  by  sample,  to  be  delivered  in  the  borough,  A.  knowing  B.  not  to  be  a 
does  not  ap  freeiian,  exempt  from  the  toll,  and  the  corn  not  to  have  been  in  the  markef, 
{l'V°  \d  ^"^  ^^^  ^^^^  °^  ^^  ^^^^  been  paid,  and  which  corn  was  the  next  day  deliver- 
io  the  ninr  ^^i  the' corporation  could  not  maintain  caa9  against  A.  for  such  sale  in  fraud 
ket  by  aam  of  the  toll. 

in.     COMPUTATION  AND  EXEMPTION  FROM.      Aa  to  the  Ex- 
emption from,  see  post,  tit.  Turnpike. 
Chamberlain  v.  Lonchurst.  M.  T.  1775.  K.  B.  Cowp.  365. 
The  compii     i„  ^^gg  f^j  money  had  and  received  to  the  plaintilf 'a  use.    The  facts  at  the 
^^^j**"  *   J "  trial  appeared  to  be  as  follows: — The  plaintiffs  were  owners  of  a  waggon 
toil  is  accoi  which  passed  loaded  through  a  turnpike  belonging  to  a  turnpike^road,  called 
ding  to  thfl  the  Kent-road.     The  defendant  was  appointed  by  the  trustees  of  that  road  a 
progrfiMsive  collector  of  tolls,  and  to  weigh  carriages  passing  on  the  said  road,  under  the 
P''"P°^'i°"  Stat.  13  Geo.  3,  c.  84,  and  14  Geo.  3,  c.  8^2,  among  other  acts.      The  plain- 
tha'statute  ^i^^'  ^^^Sfi^^  weighed  eighteen  hundred  overweight;  the  defendant  insisted  on 
for  tbii  rcg  being  paid  at  the  rate  of  ^,  per  hundred  for  the  whole  overweight,  which,  by 
uiation^       that  mode  of  calculation,  amounted  to  18/.,  and  was  paid  accordingly.     Upon 
iheraoK      ^]^q  general  issue  pleaded,  a  verdict  was  found  for  the  plaintids  for  13/.  8s.  Id. 
and  costs,  subject  to  the  opinion  of  the  Court  on  tne  following   question, 
whether  the  defendant  ought  to  have  received  at  the  rate  of  20$,  per  hundred 
for  more  than  ihree  hundred  weight  of  the  eighteen  hundred  overweight?  For 
t  ?^  I    the  plaiiliffs  it  was  insisted  that  so  much  of  stat.  13  Geo.  3,  c,  84,  as  empow- 
ers the  trustees  to  make  an  additional  20s.  per   hundred  for  every  hundred 
over  weight  was  repealed  by  stat.  14  Geo.  3,  c.  82,  a.  2,  and  that  the  sum  to 
be  taken  as  an  additional  toll  for  the  overweight  in  this  case  ought  to  be  cal- 
culated according  to  the  following  proportions  mentioned  in  this  latter  statute, 
viz.  Sd.  per  hundred  weight  for  the  first  and  second  hundred  weight;  6c/.   for 
every  hundred  weight  above  two,  and  not  exceeding  five;  2s.  6a.  for  every 
hundred   weight  above  five,  and  not  exceeding  ten;  ds.  for  every  hundred 
weight  above  ten^  and  not  exceeding  fifleen;    and  SOs.  for  every  hundred 
above  fifteen,  which  would  have  amounted  to  only  4/.  19s.  9c/.  in  all,  instead 
of  18/.,  which  was  the  sum  demanded  of  and  actually  paid  by  the  plaiotiflT. 
And  of  this  opinion  was  the  Court. 

Ptr  Cur.  Poslea  delivered  to  the  plaintiff. 

IV.     GRANT  OF. 
The  Corporation  of  Carlisle  v.  Wilson.  E.  T.  1804.  K.  B.  1  Smith, 207: 

S.  C.  5  East,  2. 
A  grant  of  This  was  an  action  for  toll  thorough  claimed  by  the  Corporation  of  Carlisle 
toil  payable  on  goods  carried  for  hire,  and  brought  into  the  city.  The  claim  to  toll  gene- 
for  avary  ^.^jj^  ^.^^  founded  on  an  nncient  charter,  granting  to  the  Corporation  theolonir' 
ing  tbfl  cart  ""^y^"***^^^"*  ^'  tn/imtcct/m,  and  was  also  proved  by  prescription;  and  it  wa« 
eonuining  clearly  established  in  evidence  that  from  time  immemorial  a  toll  of  \d.  had 
•peeific  been  taken  for  every  horse  carrying  goods,  and  also  of  2d.  on  each  horse 
gooda  $f  drawing  a  cart  carrying  goods.  The  right  to  toll  on  goods,  carried  for  hire 
plies  to       |j^  ^  pj^^jj  horse,  or  in  a  cart,  was  clearly  proved  by  prescription;  but  toll,  in 

detcription  l^i'&'^l  I'^d  been  general,  without  rcfurriug  to  the  tollg  which  tho  kin^^  of  EngUnd  formerly 

•f  carriago  bad  in  thi^  market,  it  would  have  been  a  good  grant  of  exemplion;  ILIi  v^.  Priour,  2  Show. 

it  may  ba     ^1*     A  pre^criptinn  for  loll  fur  setting  hid  gondt.  on  land  within  phiintiif's  mnnor,  held  good 

levied  on.    wi;hnut  consideration;  Crispe  v.  Belwond,  3  Lej.  424.     A  prescription  generally  ftir   toll 

of  all  goodi*  brought  within  the  limirsof  a  certain   manor  id  bad,  ffir  every   pre:^criution  to 

charge  the  >(ul'j«*ct  with  u  duty  must  import  n  h«>nefit,  and  t>how  tiie  reason  why  it  ia  claimed; 

Warrington  ▼.  Moseley,  4  Mod.  319;  Comb.  297.  S.  C. 


this  eaflOy  was  claimed  for  a  box  carried  in  a  itage  coach,  of  which  the  defea-  • 
dant  was  the  proprietor;  and  there  \yaa  no  evidence  given  of  any  toll  being 
paid  on  such  goods,  except  in  some  instance  wlicre  the  goods,  principally 
fish,  were  brought  into  Carlisle  in  a  cart,  and  then  put  into  the  cpach  to  be 
carried  on  further.  At  the  trial  before  Chambre,  J.,  he  thought  the  rijht  to 
toil  on  goods  carried  in  carts  ivas  clearly  established;  but,  upon  leaving  the 
cas9  to  the  jury  as  to  the  payment  of  toll  for  goods  carried  in  stage  coaches, 
they  found  a  verdict  for  the  defendant. 

Lord  EUenborough,  C.  J.,  thought  that  tbe  right  to  toll  was  sufficientlyr  pro- 
ved; substantially,  the  right  to  toll,  bethought,  accrued  on  the  carriage  of 
the  goods,  whether  carried  on  the  backs  of  horses  or  in  carts,  or  coaches,  or 
barouchesi  or  in  any  other  vehicle  of  modern  invention  for  carrying  by  land. 
That  the  reason  why  the  tolfhad  not  been  taken  for  many  years  was  that, 
when  stage  coaches  were  first  established  at  Carlidle,  it  was  proved  to  be  un- 
usual io  carry  goods,  so  that  it  was  of  no  importance  to  the  Corporation  to 
claim  it.    It  is  more  convenient  (or  the  community  at  large  that  the  toll  should 
be  taken  of  the  carrier  rather  than  of  the  proprietor,  and  it  Would  be  less  bur- 
tbensome   upon  the  public;  for  if  it  were  to  be  received  of  the  proprietor,  it 
Bust  be  charged  upon  each  box  or  parcel;  whereas,  it  would  now  be  estima- 
ted only  upon  the  coach  or  other  carriage.     He  observed  that  stage  coaches    r  99' n 
were  but  recently  introduced  into  the  northern  counties.      Bishop  Nicholson, 
in  his  History  of  Cumberland  and  Westmoreland,  written  in  1710,  says,  he 
was  obliged  to  travel  as  far  as  Stamford  before  he  could  get  to  a  stage,  coach, 

when  coming  to  London  with  a  gentleman  to  whom  he  was  tutor. 

-  -•■  ■-  — ^^^ ■  "* 

V.    ACTION  FOR.* 
K     Steixson  v.  Heath.  T.  T,  1693.  C.  P.  3  Lev.  400.  n*  S.  P.  Anon.  7 

Mod.  12. 

A  declaration  in  case  stated  that  the  plaintiff*  was  possessed  of  a  toll  tra- ^°^  9^>^^' 
verse  for  passage  on  the  bridge  of  Ware,  and  that  the  defendant  had  carried  *  '°    „^ 
80  many  carts  of  barley  over  the  bridge;  the  toll  whereof  at  such  a  rate  by  thOgj^  i^^,  f^^ 
cart  amounted  to  40i.,  which  the  defendant  had  not  paid,  but  refused  to  pay  it,  tolls, 
intending  to  defraud  him,  to  his  damage  10/.      Whereto  the  defendant  demurs 
generally;  and  now  it  was  argued  for  the  defendant;    1st.  That  no  such  ac- 
tion ties  for  toll  traverse  for  passage  through  the  highway,  without  showing  a 
title  and  a  consideration.    2nd.   That  his  action  is  only  for  a  nonfeasance,  vi& 
nonpaying,  for  which  an  action  of  case  does  not  lie,  but  debt,   if  any  toll  be 
due.     To  which  it  was  answered,  1.  That  the  action  lies  without  showing  the 
title  or  the  consideration  in  the  declaration,  for  it  shall  come  in  the  evidence, 
Cro.  Jac.  43,  123,  Dent  v.  Oliver,  Ow.  109.     And,  as  to  the  2nd.  that  case 
Hes  as  to  the  nonfeasance,  Cro.  Jac.  446;  Moyler  v.  Gray,  Hill,  2  Hen.   7' 
PL  9,   against  my  shepherd  for  negligently  keeping  my  sheep;  and  7  Hen. 
4,  14,    against  my  carter  for  negligently  keeping  my  horses;  and   1 1  Hen.  4, 
82.  83.  for  not  repairing  a  bridge  by  which  I  am  to  pass;   1  Eliz.  3,  4,  against 
a  champion  qui  se  retraxit-^  and  28  Hen.  6, 46,  47,   against  a  chaplain  for  not  An  aT«r 
roading  prayers;  39  Hen,  ti,  c.  18,  19,  against  an  innkeeper  who  refuses  to  ment  in  a 
lodge  rac.  jlednritioa 

2.     MosELY  V.  PiERsox.    M.  T.   1790.  K.  B  4T.  R.  104.  „JLi^!„rM 

In  this  case  the  question  was,  whether  a  clnini  ot  toll  to  bjd  taken  m  specie  market 
ibr  goods  sold  in  a  market,  is  supported  by  evidence  of  a  right  to  toll  for  goods  claiming 
brought  into  tho  market  and  there  sold,  without  showing  any  right  to  toll  (br  ^^'l  i"  ^^  ' 
goods  sold  in  the  market,  without  being  brought  there.  b  eiKiilid 

Lord  Kenyon,   C.  J.      There  is  no  doubt  of  the  law  on  this  subject,  for  ,0  i^\\  fo^ 
most  uuqucstionahly'the  plaintiff  mfllst  prove  his  claim  as  it  is  laid  in  the  decla- goods  sold 
ration.    But  the  only  question  is  on  the  legal  meaning  of  the  word  "sold,"  as  it  wiihin  tho 
is  here  used;  there  may  indeed  be  a  sale  by  sample  in  fraud  of  a  market,  but "»»'"'«»'» 
not  quo  sale  in  the  market;  for  the  expression  a  "  lale  in  a  market"   impo  *« ^uJi^'^ji** 

'  In  an  action  for  distorbance  of  toll,  the  plaintiflT  need  not  sot  oaihis  title,  but  may  de- 
clare merely  on  hlfl  posaession;  2  S  iuf)<].  ll*i  b.  it 4. 
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€G  TOLL^Distressfor. 

loll  for        that  the  goods  sold  are  brought  into  the  market,  and  ready  to-be  delivered  to 
goods  ^i^g  purchaser.     Now  here  the  claim  is  of  a  toll  in  specie,  which   necessarily 

to  Uie  mar  in^ph^s  that  the  commodity  in  respect  of  which  the  toll  arisesjs  brought  into 
ket.  the  market. 

[   100  1  3.     Doe,  d.  Bankes,  v.  Booth.  T.  T.  1800.  C.  P.  2  B.  &  P.  219. 

Ejecinieni  The  trustees  untlor  a  tnmpike  act,  having  demised  to  one  of  several  mort- 
hes  by  a  gRgees  such  proportion  of  the  tolls  arising  from  the  road,  and  of  the  loll- 
^r'a^DHj^  houses  and  toll-gates  for  collecting  the  same,  as  the  sum  advanced  by  him 
uortion  of  ^^^®  ^^  ^^^  whole  sum  raised  on  the  credit  of  the  tollsj  the  mortgagee  brought 
ihetoll  and  ejectment  for  the  toll-houses  and  toll-galcs,  in  order  to  repay  himself  the  in- 
loll-houee.  terest  due:  held  that  he  might  well  maintain  his  action,  notwithstanding  a 
clause  in  the  act  that  all  mortgagees  should  be  creditors  upon  the  tolls  in  equal 
•  •  degree;  Doe  d.  Banks,  v.  lootli,  2  B.  &  P.  2)9. 
of^^cir"  t'*'  ^'^^^^^  ^  ConroRATioN  OF  London,  M.  T.  1709.  11  Mod.  225. 
ration  dis*  Upon  an  is.*^ue  joined  upon  a  prescription  for  a  toll,  the  defendant  produced 
francliised  "  witness.  The  plaintift' objected  that  he  was  a  freeman  and  interested. 
wiihuuihav  Upon  which  the  deftndant  produced  a  judgment  in  the  Mayor's  Court,  wherc- 
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upon  a  scire  facins  had   been  awarded,  and  two  7ji7?;7s  having  been  returned, 
carlm>ri>e    '^^^  ^^^^  ^'^'^"  judgment  of  his  disfranchisement.      But  upon  inquiry,  the  man 
examined     ^*^*^    **®   never  was  summoned,  and  knew  nothing  of  his  disfranchisement 
as  a  witness  ih^'^^fTe  the  proceeding  mu.st  be  irregular, 
in  the  case       Holt,  C.  J. ,  would  not  admit  the  man  to  give  evidence,  because  the  judg- 

of  a  toll      ment  in  the  Mayor's  Court  may  be  avoided. 
clHimcd  by  ^ 

iho  cofpo  .  IT  ' 

ration.  VI.      DISTRESS  FOR. 

Blakey  v.  Dinsdale.  M.  T.   1777.  K.  K.  Cowp.  661. 

Toll  on  This  was  an  action  of  trespass,  for  seizing  and  taking  awav  the  plaintiff' 

Sremlv s"m  ^^*^^^'     The  defendants  pleaded:    1st.  The  general  issue.     'Jndly.  That  the 

out  of  r     ^°''°"?^*^  ^^  Ripon  was  an  ancient  borough,  and  that  within  the  said  borough, 

roaikeicnn^"^    ^^^^^  *^®   ^^^^  whereof  the  memory  of  man  is  not  to  the  contrary,  there 

not  beds    has    been   an   ancient  market   held  every  Thursday  for  buying  of  corn   and 

trained  tor.  grain,  and   that   the  corporation  were  entitled  to  receive  for  toll  one  half  pint 

out  of  eveiy  bushel  of  corn  brought  to  the  market  for  sale;  and  then  justified 

the  faking  as  servants  of  the  corporation.     3rd.   Plea.     Prescribing    for  toll 

of  all  corn  brought  into  the  borough  of  Ripon  for  sale  on  a  market  day.     4lh. 

Plea.      Pre.scribing  for  toll  of  all  corn  brought  into  the  borough  of  Ripon  for 

sale  in  consideration  of  cleansing  and  sweeping  a  large  street  in  the  borough, 

for  the  receiving  and  standing  of  all  corn  brought  within  the  said  borough  for 

sale.     Replication  de  wjwict  sua  propria  absqve  lali  cavsa. 

Lord  Mansfield.     Whether  this  corn  was,  on  the  day  of  the  trespass  com- 
plained of,  brought   within  the  borough  of  Ripon  to  be  sold  in  the  market  is 
the   question   for  our  decision;  the  case  states  diiectly  the  contrary^  for   it 
states  that  the  contract  was  made  long  before,  on  the  Thur:fday;   when   the 
sample  was  shown;  and  that  it  was  actually  sold  at  that  time.    The  day  it  was 
seized  for  not  paying  loll,  it  wns  only  passing  through  the  borough,  in  the  road 
[  101   1  !°  ^^^'  plHir»titJ  's  mill,  which  was  ten  mile?  off.     As  to  the  sugge'siion,  that  this 
i.s  a  fraud  upon  the  corporation,  there  are  cases  by  which  a  man  cannot  defend 
himself,  even  by  facts  ever  so  strong,  in  support  of  a  fraud,  if  the  fiaud  can 
be  got  at,  but  then  it  must  be  made  appear.     If  this  mode  of  sale  is  a  fraud 
upon  tolls,  the  remedy  ot  the  corporation  is  by  a  special  action  on  a  case.     I 
remember  a  case  ot  that  sort  by  (he  City  of  London  against  persons  for  bring- 
mg   corn  first  by  sample  to  the  market,   in  order  to  avoid  the  toll;  and  on^a 
special  action  upcn  the  case  the  fraud  was  found;  but  this  case,  as  stated,  is  a 
very  diHerent  thing.       Here  the  vendor  lives  in  the  town,  shows  a  sample  of 
corn   to  a  customer,    who  agrees  for  a  certain  quantity,  to  be  delivered  at  his 
mill   ten  miles  ofi^  and  the  goods  happen,    on  a  market-day,  merely  to   pa.S8 
through  the  market  in  the  way  to  the  place  where  they  were  intended   to  be 
delivered.      If  it  is  really  a  trick,  the  defendants  must  bring  an  action  on  the 
case.     The  three  other  judges  concurred. 
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I.     RELATIVE  TO  WHAT  ARE,  OR  ARE  NOT,  TRADES. 

I.     Musician  Comfavt  v.  Grlen.  H.  T.  \Vl%.  K.  B.  8  Mod  211.  .  , 

A  bye-law  was  made  in  London,  (hat  no  person  but  a  freemati  of  that  city  Mum«  ..  oo 
should  exercise  any  trade  or  art  therein,  under  such  a  penalty.     Mr.  Green,  ^^^^^^^^^ 
not  being  free  of  the  City  o(  London,  played  as  musician  at  several  Gity  en- 
tertainments, particularly  at  the  frast  of  the  Sons  of  the  Clcrjjy,  for  which  ho 
WIS  sued  in  the  Sheriff's  Court  in  London   (or  using  the  trade  of  a  mas.c.an, 
«ct  being  free  of  the  City,  which  cause  was  removed  into  this  court  by  hahcai 
corpus.     It  was  insisted  for  him,  that  he  was  a  musician,  and  attended  with 
other  masters  in  music  at  the  feast  of  Clergyman's  Sons.  l.em^T  employed  by 
the  stewards  of  the  said  feast;    and  because  they  did  not  likewise  employ  the 
City  musicians,  therefore  they  set  up  this  prosecution  against  the  delendnnt 
and  would  now  extend  this  bye-law  to  music,  ^^'ch 's  a  scioncc,  and  not  a 
trade.    It  was  argued  for  the  plaintifl;  that  a  procedendo  should  be  granted,  for 
that  the  commitment  was  good,  and  so  was  the  bye-law 

2.     Keeblev.Hakeug.ll.   M.  T.   IG78.    H  Mod   130. 
Holt,  C.  J.,  delivered  the  judgment  of  the  Court      The  f '='»""""  J«f' ;^,'':°ri' 
that  the  plaintiff  was  lawfully  possessed  of  a  clo.se  ol  land,  and  a  decoy  '"Yh;  <>"ck«>  »  • 
n-  and^that  the  defendantkLwing   it,  and  in.endnv;  to  deprive  hun  of  the  ,,„j  „f 
tenefit  thereof,  and  to  h  nder  th«  ducks  from  coming  .o  the  'l-''>-^;'ir»"^;'3';  "»''<'• 
Tew  times,  ahoot  off  and  discharge  guns.  Sec .  maliciously ;  and  a  verdict  was 
•  It  i«  returnable  in  the  fir,t  in.tanoe;  Corpori^tion  of  L^rnn  v.  Corporation  of  Lon^^^  4 
T.  R.  isoT  6  T.  R.  778)  1  H.  B.  206,  1  B.  fc  P.  487;  abndged  ante,  t.t.  Corporal  ion. 
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found  for  the  plaintiff.  First,  this  decojr  is  a  benefit  to  the  plaintiff,  and  in  na- 
ture of  trade,  and  there  is  the  same  reason  that  he  should  be  repaid  in 
damages  for  bis  decoy  as  for  any  other  trade. 
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II.    RELATIVE   TO   THE  QUALIFICATION  FOR  TRADING. 

See  arUe,  tits.  Apprentice j*  Corporation. 


IIL  RELATIVE  TO  TREATIES  AS  TO,  AND  OF  TRADING  BY 

Under  the  NEUTRALS. 

imbe  ^'    Wilson  v.  Marryat.  M.  T.  1798.  8  T.  R.  ^I ;  S.  C.  3  B.  &  P.  430. 

tween  ^^^  question  in  this  case  was,  whether,  under  the  the  late  treaty  between 

Groat  Brit  this  country  and  the  Uniied  States  oT  America,  it  is  not  nece5«(fry  that  the  trado 
ain  and  A  from  America  to  our  settlements  in  the  East  Indies  should  be  direct,  or  if  it 
merica,  it  ^^y  ^^  carried  on  circuitously  by  the  way  of  Europe.  The  next  objection 
cMsary^hat  *^'^®^  ^"  *^®  construction  of  the  13th  articlc.of  the  treaty  between  this  coun- 
the  trade  try  and  America,  which  has  been  confirmed  by  act  of  parhament.  It  was 
conceded  contended  that  the  intercourse  must  be  immediate  and  direct  between  America 
to  the  A  and  the  East  Indies  on  the  true  meaning  of  that  article;  but  in  the  fullest  con- 
b**tir*i'^th  sideration  that  we  can  give,  comparing  this  with  the  other  articles  of  the  treaty, 
article  ^  ^^  ^^^  ^'^^  ^^  opinion  that  this  objection  is  unfounded;  that  the  party  insured 
•bould  be  might  have  come  from  America  to  other  countries  in  Europe,  and  have  bought 
direct  from  goods,  and  carried  them  back  to  America,  and  from  thence  to  the  East  Indies 
America  lo  seemed  to  be  admitted.  Then,  in  point  of  reason,  why  may  not  that  which 
•eulements  "^"^^  ^®  ^^"®  indirectly  be  done  directly?  and  on  the  fair  construction  of  (be 
in  the  East  Words  of  this  article,  we  think  this  objection  cannot  prevail. 
Indies.        2.    Gibson  v.  Mair.  M.  T.  1813.  C.  P.  1  Marsh,  39,  S.  P.  Gibson  v.  Sen- 

NE.  E.  T.  1817.  1  Stark.  119;  S.  C.  5  Taunt.  433. 
A  neutral        Action  on  a  policy  of  insurance,  dated  the  20th  of  May  1806,  on  the  Amer- 
meeiing  by  -^^^^  gj^jp  Washington,  at  and  from  hef  arrival,  twenty-four  hours  on  the  coa^t  - 
*a  Brit?sh"    °^  Africa,  during  her  stay  and  trade  there,  and  till  the  delivery  of  her  cargo 
vessel  fur    at  Charleston,  in  South  Carolina.     The  ship  sailed  from  Liverpool  on  (ho  t2d 
the  purpose  of  June;  arrived  in  August  in  the  river  Congo,  and  during  her  stay  there  on 
of  recpiv     the  9th  of  August,  was  taken  by  the  Prince  of  Orange  British  privateer,  which 
|j"^j.*'Jj'y**''^  carried  her  to  Surinam,  where  she  was  condemned.     The  plaintiff  averred  the 
arms  is  ille^^^^s  to  have  been;  Ist.   By  unlawful  seizure.     5nd.  By  bairatry.     The  cause 
galonda     was  tried  by  Lord  Chief  Justice   Mansfield,  when  the  the  plaintiff  called  a 
ground  of   witness,  who  stated  that  the  boatswain  of  the  Washington  had  been   put   in 
tU>n^To*  **^^"®  ^^^^^  ^^®  Mp^a  seizure  by  the   Prince  of  Orange,  charged  with  an  at- 
the"latier     ^^^^P*  ^^  rescue  and  runaway  with  the  vessel.     On   his  cross-examination  he 
should  have  said,  they  had  met  the  ship  Croyden,  by  agreement  in  the  river  Congo,  which 
■  licence  to  supplied  thern  with  gunpowder   and   muskets,  for  the  purpose  of  trading   in 
exportthem  slaves.     On  the  part  of  the  defendant  the  sentence  of  condemnation  wasread, 
posls  of"'  ^^^  the  Stat.  29  Geo.  2.  c.  16.     The   order  in  council  of  the  1  lih  of  May, 
trade. t        i  803,  giving  the  licence  to  the  Washington  to  carry  arnis  sufHcient  for  her  de- 
I    104  ]    ff  "c®>  hut  not  for  the  purpose  of  trade,  and  the  protest  of  the  supercargo,  sta- 
ting that  the  ship  had  been  seized  by  the  Prince   of  Orange,  on   pretence  of 
having   powder  and  muskets  on  board,  contrary  to   her  licence   were  read. 
On  this  evidence  the  jury  found  for  the  plaintiffs.     But   the  Court  directed  a 
nonsuit. 

■•  The  5  E'.iz.  c.  4.  proliil.iiing  the  oxorcise  of  certain  tndes,  unless  hy  a  porson  appren- 
ticed thereto  for  seven  years,  repealed  by  54  Geo.  3.  c.  96.  with  a  saviiig  clau.se  for  the 
customs  nud  bye-Iaws  of  London  and  other  cities,  and  of  corporations  and  companies  law- 
fully Jnsiituied.     See  ante,  tit.  Apprentice. 

w 
raerce 

to  detentinn,  or  to  be  curried  into  British  pons  for  the  purpose -of  search;  Barker  v.  BJaket, 
V  East,  283, 
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IV.    RELATIVE   TO   CONTRABAND   GOODS,  AND   HEREIN 

OF,  EXPORTATION  Sr 
1.    Smyth  v.REy^roLDs.  E.  T.  1765.  C.  P.  2  Wils.  257. 

Trover  for  150  casks  of  butter.     Upon  not  guilty,  there  was  a  verdict  for  the  Contraband 
plaint  ifi*  subject  to  the  opinion  of  the  Court  upon  this  short  case:  The  plaintiff^s  SlITbl^ieix 
ship  was  lying  in  the  river  Thames,  with  the  butter  on  board  brought  from  Ire-  ed  berure 
land;  the  defendant  (a  Custom-house  officer)  went  on  board,  and  before  the  landing  or 
hatches  were   opened  or  bulk  broken,  or  any  goods  'landed  or  offered  for  sale, »"  off*'  ^^' 
seized  the  butter  as  contraband.     The  single  question  was  whether  the  seizure      *' 
was  lawful.     Per  Cur,     We  aVe  all  of  opinion  that  the  seizure  was  unlawful, 
and  that  there  was  no  right  to  seize,  unless  the  goods  be  landed  or  offered   to 
sale.     The  mere  bringing  the  ship  into  port  gives  no  right  to  seize;  and  this 
is  our  opinion  grounded  on  the  stat.  18  Car.  2.  c.  2.  and  '20  Car.  2  c,  7.     So 
there  was  judgment  for  the  plaintifl  per  totam  Curiam, 

2.     Williams  V.  Manhill.  1  Moore,  168;  S.  C.  7  Taunt.  468.  a  clearin 

The  Court  held,  that  unless  a  vessel  rfsceive  her  clearing  note,  and   other  ^  (^^  Q„f 
necessary  documents,  from  the  proper  officer  at  Gravesend,  it  not  such  an  ex-  tom-houae 
portation  of  the   goods  as  will   protect  the  cargo  ahhough   she  led  the  port  ofi*  not  deem 
London,^  and  observed  the  usual  formalilies  of  clearing  at  the  Custom-house  ^^  .*"  ^^?^' 
there.  ""»"■'• 


V.  RELATIVE  TO  THE  LICENCES.J 

*  A  privllejre  given  by  act  of  parliament  to  ships  belonging  to  any  utate  in  amiiy  with  his 
Maje«vy  and  manned  with  foreifnerfi,  to  import  merchandize  othewise  prohibited,  does  not 
extend  lo  foreign-built  ships  British  owned;  Attorney  General  v.  Wilson,  3  Price,  481;  4 
Camti.  864.  A  ship,  foreign  built  (American),  b»lnnging  wholly  to  a  British  subjecf,  and 
manned  with  foreign  seamen  (with  an  English  mate),  is  not,  as  wi  hin  the  43  Geo.  3.  c.  ISS. 
enlitlftd  lo  import  flax  seed  from  Russia;  AUnrney  General  v.  Wilson,  3  Price,  431. 

f  Unless  a  ves<iel  hus  proceeded  out  of  the  limits  of  the  port  with  her  cargo,  it  is  not  such 
«n  exportation  of  the  goods  as  will  protect  her  cargo  from  the  subsequent  duties  imposed 
on  the  exportation  of  good:}  of  the  snnie  nittire;  although  I'ho  is  not  mily  freighted  and 
afloat,  but  has  gone  through  all  the  formalities  of  clearing,  &c.  at  the  Custom,  hpuse,  and 
has  paid  the  exportation  du:iei.  And  all  such  new  imposts  »s  are  laid  on  such  goods  attach 
white  the  vessel  is  water-borne  within  any  p  irt  of  the  port;  Attorney  General  v.  Porgett, 
2  Price,  3SI.  As  to  the  bond  for  seizing  the  shipping  of  glass,  see  Attorney  General  t, 
Pole,  1  Price,  386.  previous  to  the  55  Geo.  3.  c.  113. 

t  The  disnl>ilitie8  ordinarily  attaching  upon  alien  enemies,  or  upon  British  subjects  tra« 
j',n«  with  them,  may  be  removed  by  licence  f<'om  tho  crown.  As  the  king  posse;<scs  the  sole 
power  of  declaring  pence  or  war,  so  he  may  remove  tho  disabilities  arisini;  out  of  a  state 
of  warfire  in  favour  of  particular  individjals,  or  nf  a  pariiculiir  portion  of  a  community. 
See  15  Eist,  493;  5  Taunt.  697;  J  Ld.  Ravm.  2-^3;  1  Rob.  Adm.  Rep.  199.  2«K);  2  Rob, 
Adm.  Bep.  163.  His  Mijesty.says  Lord  C.  B.  Comyn,  may  grant  letters  of  safe  conduct 
to  an  enemy,  and  by  this  means  take  him  into  his  keeping  and  protection:  see  Com.  Dig. 
Preros.  B.  5;  Calvin's  case,  7  Co  IH.  a  25.  b.;  Casseras  v.  Bell,  8  T.  R.  166;  Well  v.  Will- 
iams,  I  Salk.  46;  8  East,  287;  7  Hale,  P.  C;  166.  And  independantly  of  letters  of  safe 
cond'ict  «>r  passports,  a  person  resident  in  this  country  by  the  licence  and  under  the  proiec- 
lion  of  the  Soverefgn,  is  not  to  be  regarfled  as  an  alien  enemy.  See  Wells  v.  Williams,  I 
Ld.  Rayin.  282;  I  S-.lk.  46;  S.  C.  Luiw.  36:  Com.  Dig.  Ab.  E.  4;  3  B.  &  P.  114;  Uspat- 
rickv.  Noble,  18  Eist,  8t0;'l  Hale,  P.  C.  165;  Dyer,  144.  o.;  Sherley'a  case,  *2  Anst.  407. 
In  like  manner,  an  insurance  may  beeflTecfed  upon  the  interest  of  an  alien  enemy  under  the 
protection  of  a  licence  from  the  crown;  Hullman  v.  Whitmorn.  3  M.  ^  S.  338.  340:  Flindt 
T.  Scoii,  5  Taunt.  647;  Vandych  v.  Whitmore,  1  East,  486;  Gregg  v.  Scott,  1  Hoir,  131; 
2  Rob.*Adm.  Rep.  163;  Kensington  v.  Inglis,  8  East,  273.  28U.  *286;  12  East,  303.*  In 
the  course  of  the  late  war,  the  conflicting  relations  in  which  the  different  states  of  Europe 
were  placed  towards  one  another  by  tho  over-roling  power  of  France,  rendered  it  necessa- 
ry for  the  interest  of  Great  Britain  that  the  prerogative  of  granting  licences  should  be  fre- 
quentlv  called  into  exortion.  Acts  of  parliament  were  also  passed,  by  which,  powers  were 
given,' during  the  war,  to  the  King  in  council,  and  to  tlie  Secretary  of  State,  to  a  greater 
extent  than  the  King's  prerogative  was  alwne  suflicient  to  nuihorize;  and,  in  particular,  of 
granting  in  carthin  conjunctures  dispensations  from  the  nav  gulion  laws,  which,  being  the 
alatuies  of  tiie  realm,  could  not  be  encroached  upon  by  the  un:)s»'sis;ed  prerogative  of  the 
crown;  see  Shifliier  v.  Gordon,  12  East,  29;);  1  Action.  223;  stolutes  48  G.  '.^  c.  37.  s.  3( 
48  G.  3.  c.  158.  s.  15.  16;  45  G.  3.  c.  34;  4  G.  3.  c.  3;  47  G.  3.  c.  37.  s.  8:  49 G.  3.  60;  49 
G.  3.  c.  S5.  The  licences  so  issued  were  in  general  granted  to  British  subjects,  but  some* 
times  to  alien  enemies,  t>nd  generally  for  certain  voya^ies  eithor  to  or  from  an  onemiea 
ountry;  either  to  export  commodities  svith  which  the  B-  iti^h  niarkois  were  evorstocktd,  Of 
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II  105  ]  VI.    RELATIVE  TO  RESTRAINTS  OF. 

(A)  By  statute.     See  ante,  Div.  II. ,  and  tit.  East  India  Company. 

10  import  mich  articles  m  they  stood  in  nue:]  of.  Much  <v>ntrariet3r  of  opinion  existed 
with  regpect  to  the  construction  to  be  put  on  ihese  licence}:;  and  in  particular  on  the  sub- 
ject now  immediVitety  under  our  consideration,  whither  to  any,  or  to  what^ extent  a  licence 
of  this  kind  operates  to  remove  the  personal  rHsabiliiics  of  an  ahen  «nerhy  who  may  be 
interested  in  the  property:  being  a  high  net  of  Roveroij^nty,  care  must  bo  taken  that  tlie 
licence  is  not  extended  beyond  the  intention  of  tjie  p(  wer  from  which  it  emanated:  nnrl 
that  it  10  not  by  tu'^  great  a  latitude  of  inteipr*itation  made  auxiliary  to  the  purpose  of  fraud; 
but  subject  to  this  linriitalion,  the  rule  is,  that  the  licence  shall  receive  a  liberal  construction 
to  effectuate  the  purpose  for  which  it  was  intended,  and  that  ihe  terms  which  it  contains  are 
not  to  be  limited  in  construction,  where  the  adventure  contemplHted  lias  been  fiirly  pursued. 
It  should  be  remembered,  that  thb  licence  in  granted  not  so  much  for  the  benefit  of  ihe  in- 
dividual upon  vihom  it  w  conferred,  as  fur  the  promoiton  of  the  national  interest;  and  the 
strictness  of  interpretation,  which  may  be  applicable  in  the  case  of  a  grant  of  property 
•from  the  Crown,  cannot  be  exercised  towards  such  an  in^irument. 

A  licence  of  this  nature  iheA,  legalizing  a  particular  adArenture,  incidentally  Itigalize^  all 
the  measurers  necessary  to  be  adopted  fur  iis  due  and  effectual  prosecuti'in;  it  therefore 
impliedly  allows  a  person  whose  commerce  it  authorizes,  alihoii:;h  he  he  an  nli^n  enemy,  to 
protect  his  interest  by  insurance;  pnd  a  nrilisli  agent,  in  whose  name  the  insurance  is 
e6fdcted,  may  bring  an  action  upon  the  policy  even  during  the  continuance  of  the  war;  IQen- 
•ington  V.  Inglis,  8  East,  273;  Flindt  v.  Suoit,  5  Taunt.  709;  Fenton  v.  Pearson,  15  East, 
419;  Morgan  v.  Oswald.  3  Taunt.  368;  De  Tastet  v.  Taylor,  4  Taunt.  248;  Fayle  t. 
Bourdilhm,  3  Taunt.  546;  Huilman  v.  Whiimoro,  3M.  &  S.  337:  7  Taunt.  448.  A  native 
Spaniard,  domiciled  here  in  time  ofwar  between  iliis  country  and  Spain,  hating  been  licen- 
ced in  general  terms  by  the  king  lo  ship  goods  in  a  neutral  vessel  from  hence  to  certain  parts 
,of  fijpam,  was  held  competent  to  effticl  an  insurance  on  goods  embarked  in  the  protected 
.commerce,  and  to  sue  in  his  own  name  on  such  insurance,  as  well  in  respect  of  his  own 
interest,  as  for  'he  benefit  of  his  correspondents  abroad;  Uspiirecba  v.  Nuble,  18  East,  33*?; 
J  Tttunt.  568;  5  Taunt.  709,  701. 

A  licence  granted  to  certain  BriiiAh  sabjects  on  behalf  of  themselves  and  others  to  ex- 
port in  a  specified  ship  bearing  any  flag,  excopl  the  French,  a  cargo  from  London  to  Arch- 
engeU  being  an  enemy's  port,  and  to  impoitfrom  whence,  in  the  same  ship,  certaio  arti- 
/sles  of  a  pariicalar  description  to  any  port  in  the  United  Kingdom,  notwithstanding  all  the 
.docnmeots  which  accompanied  the  ship  and  cargo  may  represent  the  samo  to  be  destined 
to  any  neutral  or  hostile  poit,  and  to  whomsoever  such  property  may  appear  to  belong, 
Edw.  Lead.  Dec.  Brit.  Lir.  20;  3  Taunt.  558,  is  considered  capable  of  protecting  a  cargo, 
either  outwards  or  homewards,  which  U  either  in  whole  or  in  part  the  property  of  an  alien 
enemy;  Hulkman  v.  Whilmore,  3  M.  and  S.  337;  Racher  v.  Ansley,  6  M.  and  6.  25; 
^Fiindl  V.  Scott,  5  Taunt.  674;  Anthony  v.  Moline,  6  Taunt.  711.  715;  Schahong  v.  An- 
.drews,  5  Taunt.  716.  719;  Robinson  v.  Morris,  5  Taunt.  720.  725;  Barrett  v.  Myer,  5 
Taunt.  824.  828.  829;  Feire  v.  Bell,  4  Taunt.  4;  FayU  v.  Bonrdillon  3  Taunt.  546;  Ro- 
binson V.  Tourney,  1  M.  and  S.  217:  3  Camp.  168.  S.  C.  not  S.  P.;  Hagedorn  v.  Barrett, 
2  M.  and  S.  100;  5  M.  and  S  81,  Mennett  v.  Bonbam,  15  East,  477;  Flindt  v.  Scott, 
15  East,  625.  Therefore,  British  subjects  who  are  connected  with  the  adventures,  or  are 
agents  for  the  shipper,  m.iy  effect  an  insurance  for  his  benefit,  though  he  was  an  alien  ene- 
my, and  may  maintain  an  aciion  upon  the  policy.  But  it  is  incumbent  on  a  person  insur- 
jed,  who  claims  the  benefit  of  a  licence  of  this  dbscription,  if  he  be  not  the  actnal  grantee 
to  connect  himself  in  some  manner  with  the  licence,  which  may  be  done  by  showing  that, 
the  person  to  whom  it  was  granted  was  his -agent;  Bush  v.  Bell,  16  East,  S,  Feize  ▼. 
Newnham,  16  East,  197;  Robinson  v.  Morris,  5  Taunt.  720;  Rawlinson  ▼.  Janson,  12 
East,  223;  Barlow  v.  M  Intosh.  12  East,  311;  Battler  v.  Allnut,  1  T^tark.  222.  For  if 
(his  rule  were  not  observed,  a  licence  might  be  set  op  to  sale;  and  it  is  not  sufficient  to 
show  that  the  ship's  name  was  indorsed  apon  the  licence  at  the  hostile  port  of  loading*  6 
Taont.  720.  *' 

^  A  general  licence  must  be  applied  by  evidence  to  the  particular  ease  in  judgment;  it 
makes. part  of  the  title  of  the  party  claiming  to  be  licensed  to  show  bow  he  obtained  pos- 
session of  a  licence,  which  in  tho  terms  of  it  is  general,  it  makes  part  of  the  plaintifl!''s  case 
against  the  underwcitor  lo  connect  himself  with  the  property  insured,  an^  to  show  that  it 
was  lawfully  insured;  12  East,  228.  A  misdescription  in  the  addition  of  the  person  to 
whom  the  licence  is  granted;  as,  for  instance,  staling  his  residence  to  be  in  Heligoland  in- 
stead ef  London,  has  been  hold  to  invalidate  the  licence,  although  the  objection  is  said  to 
have  been  immaterial  at  the  licencing  ofBco;  Klingender  v.  Bond,  14  East,  484.  A  li. 
cence  from  the  king  to  a  particular  parson  to  import  commodities  of  a  certain  description, 
being  the  property  of  a  person  specified,  cannot  be  assigned  so  as  to  nathorize  the  impor- 
tation of  goods  which  are  the  property  of  the  assignee;  Feize  v.  Thompson,  1  Taunt.  121. 

So,  where  the  goods  licensed  were,  liy  the  terms  of  the  license,  to  be  ''the  property  of  J. 
B.  &  Sons,  as  specified  in  their  bills  of  lading,'*  it  was  considered  that  the  goods  wore  not 
protected  by  a  general  bill  of  lading  consigned  to  Messrs.  Baker,  who  possessed  not  even  a 
^Qalified  property,  absolute  bills  of  lading  being  traosmjttad  to  other  persons  as  the  parti- 
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(B)  By  grant  op  the  king.  [  106  ] 

Meuchant  Adventurers  V,  Rkbow.    T.  T.   1987.  IK.  B.  3  Mod.    131.    Grants  of 

The   question  is  whether  the  king  can  make  such  a   grant,  excluding  all  ^''®  *"?S 
others  from  trading;  for  it  is  expressly  provided  by  stat,  1^  H.  7.  c.  6.  that  noP'^^^*  ^J^® 
Englishman  shull  take  of  another  any  fine  or  imposition  for  his  liberty  to  buy  y^^^]. 
and  sell-,  all  patents  prohibiting  trade  are  void.  - 

(C)  Br  BYE-LAWS.     See an/e,  lit.  Corporation.  L  ^^'  J 

(D)  By  custom.     See  anle^  tit.  Custom. 
(E)  By  private  contract. 

1.  Clerk  v.  Taypor's  Company.    M.  T.  1685.    K.  B.  3.  Lev.  241.     S.  P. 

Clarke  v.  Cozen.  H.  T.  1774.  Ca.  Temp.  Hard.  52, 
Error  on  a  judgment  in  B.  R.,  in  debt  on  an  obligation  conditional  that  the  Formerly  a 
defendant  below  should  not  use  the   trade  of  a  laylor  in   Exeter.     Whereto  nmin  could 
(he  defendant  pleads  that  he  was  an  expert  t  ay  lor,  and  skilful  in  the  art  thereof;  "P^  restrain 
and  the  plaintiffs  below,  pretendin!>f  that  none  who  was  not  a  member  of  their  p^^^^^^  ^^^^ 
corporation  ought  to  use  iheir  trade  there,  did  many   weeks   vex  and  trouble  c'tsing  a 
him,  and  he  to  prevent  such  vexation,  gave  to  them  the  said   obligation,  which  trade  in  a 
is  contrary  to  law,  and  void.     The  plaintiOs  replied  that  the  defendant  sealed  certain 
and  delivered  the  said    obligation  as   his  deed;  and  it  was  adjudged  in  B.  R.  P'^^^** 
that  the  obligation  not  restraining  the  trade  generally,  but  only  in  a  particular  ^ 
place,  viz,  Exeter,  was  not  void.     Whereupon  the  defendant  brought  a  writ  of 
error  in^the  Exchequer  Chamber,  and  error  assigned  was  only  in  point  of  law, 
viz  ,  whether  the  said  obligation   was  void;  and,  after  divers  arguments  in 
Trinity  term,  and  this  term,  and  also  in'the  following  Hilary  term,  it  was  held 
by  all  the  judges  that  the  judgment  in  B.  R.  was  erroneous^  and  tho  obligation 
void. 

2.  Merchant  Adventurers  v.  Rebow  T.  T.  !637.  K.  B.  3  Mod.    128;    |    108   | 

7  Mod.  230. 

Ptr  Cttr,      Acuslom  to  restrain  a  man  from   exercising   his  trade  in  aBuinowli*. 

particular  place  has  been  adjudged  good;    as,  to  have  a  bakehouse  in  sueh  a">^7> 

manor,  and  that  no  other  should  use  that  trade  there;  and  as  a  man  may  be  re- 

strained  by  cu.stom,  so  he  may  restrain  himself  from  using  a  trade  in  a  certain 

place,    as  if  he  promise  upon  a  valuable  consideration  not  to  use  the  trade  of  ,^  ,   '    _ 
'  •  I         I         '^  If  there  hm 

a  mercer  m  such  a  place.  *  conaidersr 

3.      Clerk  v.  Taylors'  Company.  M.  T.  1685.  K.  B.  3  Lev.  33^2."         lion.iliongtfc 

Per   Cur,      A  man  may  restrain  himself   from    using  n  trade  in  a  par- tho  agree  . 

ealar  con«ignee«;  F.iizo  t.  Wnlters.  2  Taatit.  248.  A  license  to  a  Brilish  merchanl»  on 
behalf  of  himself  and  other  British  or  neutral  mcrchanifl,  to  import  a  cnr^o  from  certain 
limita,  within  which  an  enemy's  port  is  silonte,  in  n  vemel  bearing  any  flag  except  the 
French,  will  protect  a  :<hip  trading  in  the  manner  pper^itied  in  which  the  British  merchant 
and  an  alien  enemy  are  jointly  interested,  provided  the  vessel  be  not  French;  Therefore* 
sach  int<!re0t  has  been  held  insurdble;  Hagedorn  v.  Reid,  1  M.  and  S.  667;  8  Campb. 
877.  S.  C. 

So,  a  licence  granted  to  C,  ani  II.,  who  were  ship-owners  in  London,  on  behalf  of 
theinaelvea  and  brilish  or  neutral  merchant?*,  to  load  and  export  a  cargo  on  hoard  the  Ras- 
siao  ship  Forlnna,  from  London  to  any  port  in  the  fialtic  not  under  lilockade,  was  held  to 
protect  Rassiun  properiy^ex ported  from  this  country  on  a  voyage  to  a  Russian  port,  Rassii 
being  at  war  with  Great  Britain;  Rucher  v.  Anstey,  5  M.  and  S.  25.  But  a  licence granr-'  ^ 
ed  to  a  vessel  to  sail  in  ballast  from  London  to  Holland,  which  cooutry  was  at  that  time  in 
1  slat  A  of  hostility,  notwithstanding  any  thing  contained  in  his  Majesty's  order  of  council 
of  the  20lh  of  April,  1809,  was  held  not  to  pioieot  a  ship  which  was  the  property  of  an 
alien  enemy,  and  the  insurance  on  the  vessel  was  determined  to  be  void:  Gregg  v.  Scott, 
4  Caropb.  339;  1  Holt.  129.  S.  C.  In  this  case  the  licence  appeared  to  he  only  a  dispen- 
sation with  the  order  in  council,  and  was  not  iitended  as  a  remission  of  the  belligerent 
rights  of  tha  crown.  If  the  licence  granted  be  conditional,  it  is  incumbent  on  the  party 
who  seeks  \o  protect  himself  under  it  to  conform  to  its  requisitions;  Vandyck  v.  Whit- 
more,  lEeet,  475;  Morgan  v.  O^^iwald,  3  Taunt.  554.  If  the  conditions  be  only  colooriir- 
bly  complied  with,  the  licence  will  be  avoided  by  reason  of  the  fraud;  Garden  ▼.  Vaughan, 
12  East,  302. 

*  And  even  now  an  agreement  contrary  to  public  policy,  and  injurious  to  the  commani- 
ty  at  large,  ie  also  invalid.  As,  for  instance,  a  stipulation  in  general  restraint  of  trade; 
to  engage,  for  example,  not  to  carry  on  a  trade  in  any  part  of  England;  if  indeed  tho 
contract  be  only  for  a  limited  restraint  of  trade,  and  founded  on  coosideratioa,  it  invaltdv 
Marslial,  %79. 
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iDMibanni  ticular  place,  if  there  be  a 'conalderatioo,  ihougb  (be   agreement  be  not  br 

hy«P«ua  specif,;;. 

Vn.     RELATIVE    TO    STATUTES  AS  TO. 
1.  Lubbock  v.  Potts,  3  Smith,  401;  S.  (J.  7  Eb9I,449. 
Under  12         ]„  „„  action  on  n   pniicy  of  insurance  on  ship  and  goods,  Uriliah   property, 
B'niil''ro°    "  '"**  from  Trinidad  lo  Gibrnl;er,  wiih  libetl)- lo  touch  ship  and  exchange 
duca  uT  ihe  property  at  any  one   of  the  Wcsl   India   Islands,    particularly  at  Marlmique, 
pluiiiaiioni  against  all   risks,    Brilish  capture,  seizure,  and  delenlion,   including  lou  by 
cannoi  bu    perils  of  the  sea,  several  questions  were  made:  first,     as  lo   fraud,  which  waa 
iranaported  ^|yg„   yp.     gpj   jj^^j   gg   (^   ([jq  legalily   of   llio  policy;     and   loslly,    aa    lo 
j™™|  1^"°*  the   legality  of  the  voyage    under  the  navigation    acta.      And   a  verdict 
*ny  pliiav    ^^"9  lalien   for  the   plainlilTa,   reserving  the  point  as  (o  the  lef^lity  of  the 
iaEitcDpa.t  excepiioo   from  the  Uritish  capture,  and  afienturdd' a  rule  was  obtained  (o 
show  cause  why  the  verdict  should  not  be  set  aside  and   a  nonsuit  eDlered. 
The  exception  against  British  capture  was  added  siibsequently  to  the  making 
I    109  ]  of  (he  policy,  as  liilluwa:   "  I  hereby  a^ree,  in  i:'Ot)»equence  of  the  above  men- 
tioned letter;  "  wherein  the  correspondent  was  desirous  of  being  made  secure 
against  all  risk,  and  in  considcralinn  of  five  guineas  percent,   additional   pre- 
mium to  insure  against  aU'risks  whatever,  British  capiure,  seiEure,  anddelen- ' 
(ion  included.      The  ship  went  first   Irom  Gibraltar  to  Martinique  with    fruits 
and  wine,  and  ihcnce   to  Trinidad,   and  look    in  sugar  and  coHee,   plantation 
produce,  and  al'ierwards  sailed  for  Gibraltar,  and  was  lust  in  her  voyage  (hith- 
er.    She  cleared  out  fur  Curk  and    l.^ndun.     By  stal.  1^  Car.  2.  c.  4,  e,  18. 
no  sugar,  tobacn,  cotton,  kc,   or  timber  of  the  growth,  production,  or  roanu- 
fuclure  of  any  British  plantation  in  Asia,  Africa,  or  America,  may  be  transpor- 
ted lo  any  place  whatsoever,   other  than  to  some    British    plantation,  or  to 
Under  16    Great  Britain,  or  to  Ireland,  Upon    penalty  of  forfeiling  the  ship  and  goods; 
Uw).  3.  A    and  ii  was  now  conlended,  that,  as  this  was  an  illegal  voyage,  and  the  ship 
uroparTv  on  "'"'  g<>'>i'3  might  have  been  forfeited,  the  pluintilT  could  not  recover  in  this  ac- 

u*l>hip.iu:  2.  Tvso.i  V.  GuRsev.  ]\L  T.  I70D.  K.  B.  3  T.  R.  447. 

iradiiig  III         The  eiat.   16  Geo.  3.  c.  5.  which  subjected  to  furreiture  all  American  ships 

'J'^J^'c'il"  and  all  other  ships,  with  their  cargoes,    trading  lo  any  part  nf  the  colonies, 

AniMican    does  not  exiend  to  the  properly  of  Americana  on   board  any  other  ship  not 

cotooia*      trading  in  one  of  those   porta;    so  that   aii   insurance  of  the  properly  of 

wunoi  for  A'uericana  ton  Dutch  ship  from  Amsterdam  to  St.  Eu^la^ia  is  not  prohibited 

•"•'"«'  t      by  that  act, 

A<">t>>S  3.  Rbxv,  Wvbe.  Forrest.  35. 

inr'abrold        "^^  queslioii    wa«,   wlielher  a  certiticale,   that   goods   exported   pursuant 

(iKida  81     '°  '''*>  ^"*'  1 1  &  12  W.  3,  c.  iO.  a.  i.   were  landed  abroad,  is  aot   good  evi 

porinlpur   donce  of  that  fact  to  a  Court  of  Nisi  Prius. 

"       Macdsnald,  C.  B.     I  am  extremely  glad  this  pnint  has  boen  made,  as  it  is 

•  An,  nhera  »  defandast  liM  been  taken  in  b9  a  iicnriinl  wiihodl  mnnej,  where  ■  ennei* 
demlile  mm  migclit  l>e  reneonabl;  eipcpicd;  Cheomsn  v.  R^mlif ,  F"r[.  298;  Sin.  719; 
S  Ld.  Rarm.  ;4{i.  t46.  S.  C.      A  ptuiiiiae  or  bond   net  In  sue  a  trade  in  «  paTiicDlar  plica 

be  a  Eoniid   rnlinn;'AleTii.  67.     t-'o.a  reiiraini  wiib  panicutar  coxomen  h  goad;  3  Saund. 
tOfl.      A  cmniiia  ih.it.  if  a  mm  eiercjie*  ii  certain  trado  in  n  martial,  ha  will  pay  lOQ/.  it 

Mitphell  V,  Reynoli,  10  Mod.  1.-3.  133,  A  bond, 
loilera  uf  any  perann  ihe  obligee  boa^ht  of,  edjodged 
iipann  v.  Iliirvfy.  Comb,  121.  taz.  8a,  if  ii  he  ■  ge- 
;  10  Mod.  20.  131.  132:  2  S.innd,  IS«.  If  il  be  ■ 
rii^inlime  dnnie;  Uiichell  t.  Rejneldi;  19  Hod.  65. 
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a  quesflion  of  great  importance  to  the  commercial  world.     These  cirtificatu  3  is  set  evi 
are  a  very  slender  security  on  one  hand;  yet,  on  the  other,  it  is  very  difficult  «*«ncetlier© 
to  procure  other  evidence  of  the  landing  abroad.     The  act  of  parliament  car-  ^h'^ui^  b^ 
tatnty  makes  it  evidence  for  the  commissioners;  but  the  question  is,  whether  proved  by 
it  is  to  be  also  admitted  as  evidence  before  a  jury.  Another  question  arises  in  the  ligna 
this  case,  whether  (his  certificate  should  not   have  found  its  way  to  th^  Cus- 1"**®** 
tom-house.     The  Court  took  time  to  consider;  and,   on  a  subsequent   day, 
Macdonald,  C.  B.,  delivered  their  opinion: — We  are  of  opinion  that  this  cer- 
tificate is  not  admissible  evidence;  it   is  nothing   more  tkan  a  declaration  of 
two  individuals  not  upon  oath;  it  may   be  very  good  evidence  to  the  commis- 
sioners, but  not  to  the  jurv.     The  words  of  the  act  are: — '*  The  examination 
and  proof  thereof  being  left  to  the  said  commissioners."     The  commissioners 
of  the  Customs  may  have  time  to  investigate  the  validity  of  the   certificate, 
but  as  the  Court  of  Nisi  Prius  has  not,   it  is  not  to  be  received  as  evidence 
there;  therefore,  the  verdict  must  stand. — Rule  discharged, 

.  Vm.  RELATIVE  TO  INFANTS   TRADING.     See  dnfe,  tit.  Infant.    [  ^^^  1 

IX.    RELATIVE  TO  FEME  COVERTS  TRADING  IN  LONDON. 

See  antCy  tits.  Baron  and  Feme;  I^ndon. 


X.  RELATIVE  TO  THE  RIGHT  OF  SURVIVORSHIP  AMONG 
JOINT  TRADERS.* 


XI.  RELATIVE  TO  ACTIONS,  INFORMATIONS,  AND  IN- 
DICTMENTS, FOR  EXERCISING  A  TRADE  NOT  DULY 
QUALIFIED.     See  an/e,  tit.  Apprentice. 

1.  Rex  V.  Watson,  M.  T.  1821.  Russ.  &  Ry.  468. 

Upon  statute  56  Geo.  3.  c.  17.  s.  8.  which  required  thij  certificate  to   con-  I^'^^IJ 
tain  the  effect  and  substance,  only  omitting  the  formal  part   of  the   indictment  mQ„|  for  re 
and  conviction,  and  order  for  tronsportation,  it  was  held,   that  an  indictmentturning 
which  stated  that  the  prisoner  had  been  convicted   of  felony,  without   staling  from  irans 
the  nature  of  that  felonv,  and  a  certificate  which  stated  only  that  the  P"soner  P|*J***jJ'J|^ 
had  been  convicted  of  felony,  were  insufficient,  and  the  prisoner  was  remitted  ^^^^^^  jj^^ 
to  his  former  sentence.  nature  of 

*  Rightii  in  action*  belengiag  to   tradert  sarviTiDg  seem  property  ie  peasenion;  Rex  r.  the  feloDT 
Liverpool  Collector.  2  M.  and  S.  223.     See  also  ante,  tit.  Partners.  causing  the 

t  The  6.  Geo.  4.  c.  84.  repeals  th#*  several    enactnnents  in  force  for  regnleting  transpor-  c*>nvjo 
talion,  and  also  the  48.  s.  of  the  56  Geo.  S.  c.  63.  relating  to  the  Penitentiary  at  Milb^nk.  tioo.^ 
The  6  Geo.  4.  c.  5.  mutiny  act,   provides   for   the  ponishment  of  persons   retarning   from 
transportation  after  sentence  by  a  ceart  msrtial.  » 

X  And  in  another  case  where  a  capital  convict  had  a  eonditional  pardon,  and  escaped, 
and  the  indictment  against  him  stated  that  the  King's  pleasare  had  been  notified  to  the 
Coert,  and  the  CoQiMhereopon  ordered,  dee.,  according  to  the  terms  of  the  pardon,  and  it 
appeared  that  the  notification  was  to  the  jadge  after  the  assizes  were  over,  and  that  he  made 
the  ordf»r;  the  judges  upon  a  case  reserved,  were  nnanimouv  that  the  notification  to  the 
jadga  and  the  order  by  him,  was  not  a  notification  to  the  Court,  or  any  order  by  the  Ceart, 
and  that  the 'ndictment  was  not  proved;  but  the  late  stat.  5  Geo.  4.  c.  84.  enacts  that  it 
shall  he  saflicient  to  allege  in  the  indictment  the  order  for  transportation,  withoet  alleging 
any  indictment,  trial,  &c,  or  any  pardon  or  intention  of  mercy,  or  signification  thereof; 
the  late  statute,  however,  requires  that  the  certificate  to  be  given  in  evidence  shall  contain 
the  effect  and  substance  of  the  iadictmen:  and  conviction;  and  in  a  case  which  arose  from 
a  former  staiute,  6  Geo.  1.  e.  23.  which  required  that  the  certificate  should  contain  the 
effect  and  tenor  of  the  indictment  and  convietion,  and  of  the  order  and  contract  for  trans- 
portation, and  aUo  upon  another  statute,  24  Gee.  3.  c.  56.  s.  5.  which  required  a  certificate 
containing  the  e!fect  and  substanue  only,  omitting  the  formal  part  of  the  indictment  and 
convictieo,  the  indictment  stated  that  the  prisoner  was  convicted  of  grand  larceny,  within 
benefit  of  clergy,  (now  abolished);  and  the  certificate  was  in  th-  same  form;  and  the 
judges  upon  the  point  being  reserved,  held  that  both  were  insnflicient.  So,  where  m  in- 
dictment  stated  the  conditiea  upon  which  the  royal   nercy    was   extended,  to    have  been 
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r  III  ")  2.  Ankle ^d  case.    1  Leach.  C.L,  391. 

The  dai^y'  The  prisoner  had  receivcjd  a  pardon  on  condition  of  transporting  himself 
book  kept  beyond  the  sead,  within  fourteen  days  from  the  day  of  his  discharge;  and  it 
•ta  prison  y^^^  incumbent  on  the  pfoseculor  to  prove  the  precise  day  on  which  the  pri- 
coniainmg  g^^^p^  ^^g  discharged;  it  was  holden  that  the  daily  book  of  the  prison  contain- 
the  prison  iog  entries  of  the  names  of  the  criminals  brought  to  the  prison,  and  the  times 
er'i  dii  when  they  were  discharged,  though  generally  made  from  the  information  of 
charge,  it  the  turnkeys,  or  from  their  endorsements  on  the  backs  of  the  warrants,  was 
evidence  tOg^Q^  evidence  to  prove  the  time  of  the  prisoner's  discharge, 

day  of  the  """"""  "" 

ditcbarge.*       STttaSOIl. 

I  ^^'^  J    I.  RELATIVE  TO  HIGH  TREASON. 

(A)  What  amounts  to,  p.  112. 

(B)  Indictment,  p.  113. 

(C)  Defence,  ^.   114. 

(D)  EvroENCE,  p.  115. 

(E)  Punishment,  p.  116. 

IL  — ; PETIT  TREASON. 

^A)  What  4^mounts  to,  p.  116. 

(B)  Indictment,  p.  116. 

(C)  Evidence,  p.  117. 

(D)  Punishment,  p.  117. 

general,  bat  apecifying  that  the  prisoner  aboold  be  trannported  to  plaeei  ■pacified,   the  ▼■* 
riance  waa  held  to  be  fata). 

*  And  it  wai  held  that  thoo/h,  if  a  convict  on  bis  trial  for  retarning  from  tranvportation 
before  his  time  was  eipired,  should  confess  the  fact,  and  acknowledge  that  he  waa  the 
man,  the  Court  would  record  ^nch  confession;  yet,  no  surh  confession  being  made,  it  waa 
necessary  to  produce  the  record  i)f  conviction,  and  give  evidence  of  the  prisoner's  identity; 
1  Hawk.  P.  C.  c.  47.  When  a  convict  wha  sentKUced  to  trancportaiion  for  seven  yeara 
and  received  a  sign  manual  promising  him  a  pardon  on  condition  of  his  giving  a  aecmrtty 
to  transport  himself  for  thai  period  within  fourteen  dajrs,  and  upon  his  giving  aoch  secarity 
was  discharged  from  prison,  hut  neg'ecied  to  transport  himself  within  the  foarteen  d^ys,  it 
viras  holden  thut  he  could  not  be  indicted  for  being  unlawfully  found  at  targe  before  the 
termfor  which  he  had  received  sentence  for  transportation  bad  expired,  on  the  gronnd  that 
such  sign  manual,  and  the  recognizance  entered  into  in  consequence  of  it,  were  good  evi- 
dence that  he  was  lawfully  at  large,  although  he  had  substantially  performed  the  condition 
on  which  the  promise  of  pardon  was  granted;  Miller's  case,  1  Hawk.  P  C.  c.  47;  1  Leacb 
74,  2  Black.  A.  797;  Holham  v.  The  East  India  Company,  1  T.  R.  643. 

tn  the  last  esse  the  prisoner   was  referred  to    his  original   sentence  of  transportation,  as 
not  having  peiformed  the  condition    upon  which  his  pardon  waste  be  granted,  that  ia,  hn 
waa  pardoned  npon  condition  of  transporting  himself  within  fourteen  daya;  Miller*a  case, 
1  Leach,  76.,    And  in  another  case    it  was  hulden,  that  a   prisoner  eonvioied  of  a  eapital 
erime,  whose  sentence  waa  respited  during  the  king's   pleasure,  and  who,  having  received 
a  pardon  on  condition  of   transportation    for  life,   was  afterwards  found  at  large  in  Great 
Britain,  without  lawful  cause  should  be  referred  to  his  original  sentence.     In  a  anbseqaent 
ease  where  the  prisoner  having  been  convicted  of  simple  larceny,  had  received  judgment 
of  transportation  to  America  for  seven  years,  but  had  afierwarda  been  pardoned  upon  con* 
dition  of  transporting    himself  beyond  the  seas  for  the  same  term  of  years  within  fourteen 
days  from  the  day  of  his  discharge,  and  of  giving  security  so   to  do;  and,  upon  giving  the 
•ecurity  r^quir'ed.  had  been  dischHrged   but    had   not  complied    with  the  other  part  of  thn 
condition,  by  transporting  himself,  it  was  doubled  whether  he  could  be  convicted  of  a  cap- 
ital felony  in  being  found  at  Inrge  without  any    lawful   eanse  before   the  expiration  of  tho 
term,  or  whether  he  ought  to  be  remitted  to  his  former  sentence.  One  of  the  judges  thought 
that  as  the  prisoner  had  not  complied    with  the  terms  on  which  he  waa  pardoned,  he  must 
he  considered  as  having  been   at  large    withont   lawful  authority,  as  soon  as  the   fourteen 
days  had  expired;  another  judge  considered    it  as  a    doubtful  question  whether  the  non- 
performance of  the  condition  had    not  rendered   tho  whole  pardon  null  and  void;  and    hn 
also  thought  that  the  offence  with    which  tho  prisoner  was  charged  waa  not  within  one  of 
the  atatotes  then  relied  upon,  namely,  the  16  Goo.  *4>.  c.  45.  becanae  he  had  not  agreed  to 
transport  himself  to  .America;  and  that  it  was  not  within  another  statute,  19  Geo.  8.  c.  72. 
because  that  act  related  only  to  pardons  granted   to  offendera,  who  had  been  convicted  of 
felonies  by  which  they  were  excluded  from    cleri^y.     In  the  last  mentioned  ease  one  point 
Was  clearly  agreed  upon,  namely,  that  as  the  prisoner  at  the  time  of  hia  discharge  had  a  real 
intention  to  quit  the  kingdom  within    the  lime,  bat   had    been  prevented    fiom  carrying  it 
into  eiecotion  by  the  diatresi  ef  pevertj  and  ill  hcaltfa»  thtie  imp«dijn«nu  imonnted  to  m 
lawfnl  exeoae. 
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I.  RELATIVE  TO  HIGH  TREASON. 

(A)  What  amouints  to.* 
-»  (B)  Indictment.^  f  113-] 

•  As  to  the  offence  of  high  treason,  1  East,  P.  C.  37  to  138;  4  Bl.  Com. 
74  to  93;  it  is  principally  defined  and  regulated  by  stat.  25  Ed.  3,  s.  5,  c.  ^ 
and  36  Geo,  3,  c.  7. 

The  following  enumeration  of  offences  will  show  what  amounts  to  treason: 
7— 1.   The  compassing  or  imagining  the  death  of  the  king.     2.  Compassing  or 
imagining  the  death  of  the  queen,  or  the  eldest  son  and  heir  of  the  king  arid 
queen.  ,  S.   Violating  the  king's  wife,  or  eldest  daughter  unmarried,  or  the 
wife  of  his  eidest  son  and  heir.     4.  Levyina;  war  against  the  king  in  his  realm. 
5.    Adhering  to  the  king's  enemies.     6.  Counterfeiting  the  king's  seals.      7. 
Killing  his  officers.    8.  Concerning  the  coin.    9.  Concerning  papists  and  the 
king^s  supremacy.     10.  Concerning  the  succession  to  the  crown.     11.  Sedu- 
cing, or   attempting  to  seduce  others  from  their  nllegiance.     12.  Desertion 
fronci  the  kin^^'s  forces.     These  several  heads  of  offence  are  fullr  commented 
upon  in  1  £ast,  P.  C.  58  to  93.     The  treason  must  be  established  by  proof  of 
some  overt  act,  or  aperlum  factum,  which  must  be  laid  in  the  indictment;  "3 
Inst,  5;  2  East,  R.  21 ;  6  East,  R.  426. 

The  acta  to  establish  that  the  defendant  did  compass  or  imagine  the  death  of 
the  king  as  high  treason,  prohibited  by  25  Ed.  3,  s.  5,  c.  2,  are,  1 .  Actual 
killing;  t  East,  P.  C.58.  2.  Preparing  means  of  death,  East,  P.  C.  50. 
3.  Consaltation ;  I  East,  P.  C.  58.  4«  Deposing  or  taking  possession  of 
king  or  government;  1  East,  P.  C.  69.  5.  ( Werawing  and  subverting  par- 
liament; 1  East,  P.  C.  60.  6.  Levying  and  consulting  to  levy  war;  1  East, 
P.  C.  62.     6.  By  constructive  levying  of  war;   1  East,  P.  C.  63. 

The  acts  to  establish  that  the  defendant  did  levy  war  against  the  king  in  his 
realm  as  high  treason,  prohibited  by  25  Ed.  3,  s.  5,  c.  2,  are,  1.  All  insur- 
rections against  the  person  of  the  king,  whether  they  be  to  dethrone,  impris-* 
on,  or  force  him  to  alter  his  measures  of  government;  or  to  remove  evil  coun- 
cillors from  about  him;  1  East,  P.  C.  66,  2  Holding  a  fort,  &c.  against  the 
king;  i  East,  P.  C.  68.  3.  Joining  with  rebels  in  an  act  of  rebellion;  1 
East,  P.  C.  10.  4.  Giving  a.<isistance  or  intelligence  to  rebels;  1  East.  P.  C.  74. 
5.  Constructive  levying  war,  by  insurrection,  to  reform  supposed  nattondl 
grievance,  4rc.;  1  East,  P.  C.  72. 

The  acts  to  establish  that  the  defendant  was  adherent  to  the  king's  enemies 
in  bis  realm,  giving  them  aid  and  comfort  in  the  realm  or  elsewhere,  as  high 
treason,  prohibited  by  25  Ed.  3,  s.  5,  c.  2.  are  not  limited  or  defined,  but  are 
principally,     I.  Sending  information  to  enemy  of  the  state  of  forces,  &c.;   I 
East,  P.  C.  78.  •  2.    Making   war  on  king's  allies;  1  East,  P.  C.  79.      3. 
Sending  forces  to  assist  enemy;   1  East,  P.  C.  78.     4.  Any  other  assistance. 
The  acts  to  constitute  high  treason  under  5  Geo.  3,  c.  7,  are,  within  tha 
realm   or  without,  compassing,  imagining,  inventing,  devising,  or  iutending, 
1.  Death  or  destruction,  or  any  bodily  harm,  tending  to  death  or  destruction, 
maim,  or  wounding,  imprisonment,  or  restraint  of  the  person  of  the  king,  his 
heim  or  successors;  or,  2.  To  deprive  or  depose  him  or  them  from  the  styl^, 
honor,  or  kingly  name  of  the  imperial  crown  of  this  realm,  or  any  other  of  his 
majesty^s  dominions  or  countries;  or,  3.  To  levy  war  against  his  majesty,  bin 
heirs,  or  successors,  within  this  realm,  in  order,  by  force  or  constraint,^  to 
compel  him  or  them io  change  his  or  their  measures  or  counsels;  I  East,* P. 
C.  63,  66,  67;  or,  4.  To  levy  such  war  in  order  to  put  any  force  or  constraint 
upon  or  to  intimidate,  or  overawe,  both,  or  either  houses  of  parliament;  or,  5. 
To  move  and  to  stir  and  foreigner  or  stranger  with  force  to  in  ide  this  ronim, 
or  any  other  of  his  majesty's  dominions  or  countries,  and  in  the  obedience  of 
bis  majesty,  his  heirs  and  successors;  1  East,  P.  C,  63,  78. 

t  The- venue  must  be  laid  in  a  county  in  which  an  overt  act  of  treason  can  be 
proved;  but  after  proof  of  an  overt  act  in  one  county,  evidence  may  be  givea 
of  any  other  overt  acts  of  the  same  species  of  treason  in  other  counties;  .1 
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East,  P.  C.  125;  4  East,  Rep.  177.  And  it  is  sufficient  to  lay  ihe  overt  acts 
at  any  bouse  in  the  county,  though  it  be  proved  to  have  been  in  another  phice; 
1  East,  P.  C.  125.  In  stating  an  evert  act  in  sending  letters  to  enemy 
abroad,  it  is  better  to  state  that  the  letters  were  sent  from  the  place  «where  the 
venue  is  laid  to  be  delivered  in  parts  beyond  the  seas;  1  East,  P.  C.  124. 
Intercepted  letters  are  received  as  overt  acts  of  treason  in  the  county  in  which 
they  were  written;  2  Campb.  506.  For  treason  out  of  the  realm,  the  com- 
mission and  indictment  allege  that  the  offence  was  committed  without  the 
realm.  Every  indictment  for  high  treason  must  lay  the  offence  to  have  been 
committed  traitorously,  2  Ld.  Raym.  870;  Comb.  259;  I  East,  P.  C.  115; 
and  should  conclude  against  the  duty  of  the  defendant's  allegiance;  Comb. 
259;  1  Ld.  Raym.  11;  2  Salk.  630.  In  every  indictment  for  high  treason 
upon  the  stat.  5  Edw.  3,  for  compassing  the  death  of  the  king,  or  of  such  of 
his  family  as  are  therein  nanied,  or  for  levying  war,  or  adhering  (o  his  ene- 
mies, the  particular  species  of  treason  must  be  charged  in  the  very  terms  of 
the  statute;  as  that  the  defendant  did  traitorously  compass  and  ima^rine;  and 
then  some  overt  act  mubt  be  laid  as  the  means  made  use  of  to  eflectuate  the 
traitorous  purpose.  The  particular  acts  of  compassing  and  adherence  mustba 
set  forth;  and  in  the  other  instances  it  must  be  alleged,  that  he  assembled  with 
a  multitude  armed  and  arrayed  in  a  warlike  manner,  and  levied  war;  1  East, 
P.  C.  58.  1 16;  2  East,  1 1 ;  6  East,  426;  1  Hale,  150;  Kel.  8. 

The  indictment  in  25  Ed.  3,  s.  5,  c.  2,  for  levying  war  against  the  king  in 
his  realm,  must  be  expressly  so  laid;  1  East,  P.  C.  66;  though  we  have  seen 
there  might  be  five  overt  acts  afterwards  laid.  The  indictment  generally 
charges,  that  the  defendants  wer*e  armed  and  arrayed  in  a  warlike  manner; 
and  where  the  case  admits  of  it,  with  swords,  guns,  drums,  colours,  ^c;  but 
this  does  not  seem  necessary,  1  East,  P.  C.  67,  1 16;  levying  war  being  an 
ov^rt  act  of  itself,  no  other  act  need  be  alleged,-  if  it  be  expressly  shown  that 
what  was  done  by  the  defendant  was  in  a  warlike  manner;  but  merely  to  al- 
lege that  the  defendant  levied  war,  would  not  suffice  on  this  statute;  1  East, 
P.  C.  116,  117.  In  an  indictment  on  25  Ed .  3,  s.  5,  c.  2,  for  adhering  to  the 
king's  eneniiies  in  his  realm,  giving  them  aid  or  comfort  in  the  realm,  or  else- 
where, this  must  be  laid  as  the  offence;  though  we  have  seen  that  there  may  be 
several  overt  acts  establishing  such  offence.  It  is  necessary  to  aver  that  the 
persons  adhered  to  were  the  king's  enemies;  as  well  as  that  the  defendant  ad- 
hered to  them;  but  it  is  not  necessary  to  allege  expressly  that  such  adherence 
was  against  the  king,  that  being  apparent.  Nor  is  it  necessary  that  the  par- 
ties should  come  to  an  action;  but  the  special  matter  of  adhering  must  be  set 
forth;  1  East,  P.  C.  78. 

One  species  of  treason  may  be  laid  acd  proved  as  an  overt  act  of  another, 
1  East,  P.  C.  62.  117;  and,  therefore,  it  is  ususl  to  msert  in  (he  indictment 
one  count  {or  compassing  the  king^s  death,  showing  the  overt  acts,  and  then 
to  add  a  second  for  adhering  to  the  king's  enemies,  and  repeating  the  same 

*  The  defendant  is  by  7  W.  3.  c.  3.  and  7  Ann.  c.  21.  to  have  a  copy  of 
the  indictment,  including  the  caption,  Fost,  229;  1  East,  P.  C.  1 13.  ten  days 
before  the  trial,  with  a  list  of  the  witnesses  on  the  part  of  the  prosecution,  and 
of  the  jury;  he  is  also  to  have  two  counsel  assigned  him,  by  whom  he  may 
make  full  defence;  1  East,  P.  C.  1 1 1.  884;  Bl.  Com.  35i  to  256.  As  to  the 
mode  of  appointing  counsel,  and  the  right  to  reply,  see  Burr.  643.  646.  In 
case  of  high  treason  and  misprison  of  treason,  where  the  overt  act  alleged 
in  the  indictment  is  the  a.ssassination  or. killing  of  the  king,  or  any  direct  at- 
tempt against  his  life,  or  to  do  him  bodily  harm,  the  defendant  is  to  be  indicted, 
arraigned,  tried,  and  attainted,  in  the  same  manner,  and  upon  the  like  evid- 
ence, as  in  the  case  of  murder,  but  the  judgment  and  execution  is  to  be  the 
same  as  in  other  cases  of  high  treason,  39  and  40  Geo.  3.  c.  93;  the  defend- 
ant, at  and  during  trial,  is  not  to  be  in  irons;  Kel.  10. 
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(D)  Evidence  *  [  115  1 

Rex  v.  Watson.  T.  T.   1817.  N.  P.  2  Stark.  116.  158. 
A  witness  in  high  treason  was  described  in  the  list  delivered  to  the  prisoner  Th«  r«ii 
under  the  statute  as  lately  abiding  at  a  specified  place;  upon  the  examination  <leR<>0  <** 
of  the  witness  upon  the  voir  dire.,  it  appeared  that  he  had  had  a  different  and  ^^^^^X» 
later  place  of  residence.    Lord  Ellenborou^h  observed,  that  with  reference  to  stated  aecu 
the  time  of  delivering  the  list  the  descr'.ption  must  be  as  necessarily  ''  as  late-  mtety  in 
ly,"  unless  the  person  delivering  the  list  was  actually  at  the  place  at  the  time;  il*«  '"'.^^^ 
and  therefore  t'lat  the  place  described  as  the  residence  must  be  that  which  it  *".  ^^  ^^f 
had  lately  been;  but  that  it  would  be  proper  to  inquire  as  a  matter  of  fact  when  but^^  o'b 
the  witness  was  resident  there.     In  the  course  of  the  evidence  for  the  prison- jection  on 
er,  it  appeared  that  the  real  name  of  the  person  who  had  been  examined  as  a  th»  ground 
witness  for  the  crown,  and   who  had   been   described  in  the  list  of  witnesses  <^^P'?^^ 
delirered  according  to  the  statute  as  J.  H.,  No  6,   Stangate  Wall,  Lambeth,  JJ^uJ,^*!,**," 
and  that  he  was  not  a  stock-broker,  as  represented  to  be  in  the  list.     It  was  p^^^g  jq  tj,^ 

that,  en  the  ground  of  this  misdescription,  his  evidence  ought  now  to  be  struck  first  in 

^— ...._ stance.f 

overt  acts.  But  it  seems  that  no  overt  act  can  be  given  in  evidence  under 
any  branch  of  treason,  unless  it  be  expressly  laid  as  an  overt  act  of  such  trea- 
son in  the  same  indictment;  1  East,  P.  C.  117.  But  though  some  overt  acts 
must  be  laid  and  proved  in  the  instances  before  mentioned,  yet  it  is  not  neces- 
sary that  the  whole  details  of  the  evidence  shoald  be  set  forth.  The  statute 
of  Williani  directs  that  no  evidence  shall  be  admitted  or  given  of  any  overt 
act  that  is  not  expressly  laid  in  the  indictment  against  any  person  or  persons 
whatsoever.  The  true  sense  of  this  (|lause  is  that  no  overt  act  amounting  to 
a  distinct,  independant  charge,  though  falling  under  the  same  head  of  treason,  - 
shall  be  admitted  in  evidence  unless  it  be  expressly  laid  in  the  indictment;  but 
an  overt  act  may  be  given  in  evidence,  though  it  be  not  expressly  laid,  or 
not  well  laid  in  the  indictment,  if  it  amount  to  a  direct  proof  of  any  overt  act 
which  is  well  laid;  1  Esp,  P.  C.  121.  On  the  other  hand,  if  the  overt  act 
offered  in  evidence  and  not  laid  in  the  indictment  be  no  direct  proof  of  any 
of  the  overt  acts  charged,  but  merely  go  to  strengthen  the  evidence  or  suspi- 
cion of  some  of  those  overt  acts  by  a  collateral  circumstance,  such 
evidence  cannot  be  admitted  notwithstanding  the  opinion  of  Lord  Hale  to  the 
contrary;  if  but  one  of  several  overt  acts  be  well  laid  and  proved,  that  is 
sufRcient;  and  if  it  be  laid  with  circumstances  not  necessary  to  constitute  the 
act  ashijrh  treason,  they  need  not  be  proved,  but  may  be  rejected  as  surplus- 
age. Neither  is  the  time  or  place  laid  in  an  overt  act  charged  in  an  indict- 
ment, more  necessary  to  be  strictly  proved  in  this  than  in  any  other  case,  pro-, 
vided  a  time  be  laid  before  the  finding  of  the  bill,  and  a  place  be  laid  within 
the  counry;   1  East,  P.  C.  Vlo, 

*  In  high  iren!«on  against  the  kinv  or  jrovernment.  thrre  must  generally  be  two  witnetfles 
as  well  \o  find  the  bill  ns  on  the  trial,  nnle**s  the  defendBnt  canre«R;  I  Edvv.  6.  c.  12.  s.  22; 
1  £.1^1,  P.  C.  128.  161:  but  one  will  sufBce  on  indictmont  for  direct  attempt  at  the  life  of 
the  king;  1  East,  P.  C.  129.  And  in  other  cisgb  it  i.s  gufficient  to  have  one  witness  tf» 
prove  one  overt  act,  and  another  \vitne<a  lo  prove  anoiher  overt  act  of  the  »ame  kind  of 
treason,  Kel.  8,  9;  and  a«)  to  collateral  fuct.-^,  one  witnead  sufRces,  1  East,  P.  C.  ISO.  And 
on  an  indictment  lor  compassinjf;  liie  deaih  of  the  king,  and  that  defendant  in  pursuance 
thereof  wrote  divers  letters'to  enemies,  or  held  drvcr-i  consults  upon  that  subject;  evidence 
maj  be  ^iveo  of  the  pri'«oner's  havniic  written  any  treasonable  letter,  or  attended  any  meet- 
ing held  fur  treat  mable  purpo.^es,  1  Campb.  400;  and  intercepted  letters  are  received  in 
evidence  as  overt  acts  of  treason  in  the  county  where  they  wore  written;  2  Campb.  507. 
In  an  indictment  against  one  conspirator  in  treason  after  proof  of  the  con<(pirncy,  evidence 
of  an  overt  act  by  one  of  the  conspirators  will  affect  the  defendant;   1  T.  R.  527. 

t  Evidence  admitted  of  a  seditions  speech  spoken  hy  the  prisoner,  although  not  set  out 
in  substitnce,  as  an  oveit  ac  ;  Rex  v.  Watson,  2  Siark.  132.  So,  an  officer  of  the  Tower 
not  permitted  to  prove  that  a  particular  plan  of  the  Tower  produced  by  the  defendant  is  a 
correct  one;  ibid.  Biit  it  i.-i  doubtful  whether  seditious  questions  and  answers  found  in  the 
posnession  of  a  confipivator,  but  not  published,  may  not,  from  their, close  connection  with 
the  nature  and  object  of  the  coustpiracy,  be  read  in  evidence,  although  no  positivo  and 
direct  proof  bo  given  that  the  use  was  to  be  made  of  this  or  any  other  such  instrument  in 
furtherance  of  the  design.  If  such  evidence  were  to  bo  given,  tlie  document  would  ear- 
taioly  be  admissible. 
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out.     But,  per  Lord  Ellenborough)  C.  J.     Tho  objection  ought  to  have  been 
taken  in  the  first  instance,  otherwise  a  party  might  take  ihe  chance  of  getting 
evidence  which  he  Jiked;<and,  if  he  disliked  the  testimony,  he  might  then  get 
rid  of  It  on  the  ground  of  misdescription. 
[  116  1  (E)  Punishment.* 

II.    RELATIVE  TO  PETIT  TREASON. 

(A)  What  amounts  To.f 
(B)  Indictment.^ 
[  117  ]  (C)  Evidence.^ 

(D)  Punishment. II 

*  Wlien  women  are  convicted  of  treason,  the  judgment  is,  that  they  be  hanged  by  the 
neck  until  they  be  dead;  30  Geo.  3.  c.  48.  The  judgment  against  a  man  is,  by  54  Geo.  3. 
€.  46.  to  be,  that  defendant  should  be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be 
there  hanged  by  the  neck  uniil  he  he  dead;  and  that  afterwards  his  head  shall  be  severed 
from  his  body,  and  his  body  divided  into  four  quarters,  shall  be  disposed  of  as  the  king 
shall  think  fit;  with  power  to  the  king  by  a  special  warrant  in  part  to  alter  the  punishment. 
A  month's  time  has  been  allowed  between  entraifce  and  execuiion;   1  Burr.  650,   651. 

f  Petit  treason  is  only  an  aggravated  de.«>cription  of  murder;  Foster,  107.  324.  836.  All 
that  is  requisite  to  constitute  the  latter  oflfence  is  equally  necessary  to  complete  the  former; 
And  it  diflfers  only  in  the  relationship  subsisting  between  the  parties,  and  the  obedience 
which  ia  broken  by  the  offdnder.  The  instances  in  which  it  can  be  committed  were  reduced 
to  three  by25Edvv.  3.  s.  5.  c.  2.  though  at  common  law  they  were  more  numerous.  These 
are — ^by  a  servant  killing  bis  master,  a  wife  her  husband,  and  ecclesiastical  person,  either 
Aecular  or  regular,  his  superior.  A  hunband  who  kills  his  wife  is  not  thus  guilty,  because 
no  obedience  is  broken,  which  is  the  foundation  on  which  this  aggravation  of  murder  rests. 
"There  may  be  accessaries  to  this  crime  both  before  and  after  the  fact,  as  to  any  o;her 
Cb\onr. 

X  As  all  petit  treason  includes  murder,  it  is  contended  by   Lord  Hale  and  Mr.  Justice 
foster,  that  a  person  guilty  of  the  former  may  be  indicted  for  the  latter;  1  Hale,  378;   Fosf. 
^25.  338.     But  Foster  thinks  it  advisable,  where  the  prisoner  is  indicted  far  m  urder,   and 
""  the  evidence  seems  to  prove  him  criminal  in  the   higher   degree,  to  quash  the  indictment 

.and  prefer  another,  because  the  judgment  is  diflTerent,  and  the  prisoner,  is  entitled  to  thirty- 
£ve  peremptory  challenges,  Fost.  327;  and  see  the  case  of  Swan  ▼.  Jeflfereys,  Fost.  104; 
JUid  if,  through  a  mistake  on  the  part  of  th<)  prosecutor,  the  prisoner  should  be  indicted  for 
a  common  murder,  and  the  evidence  should  show  that  it  is  a  petit  treason,  it  will  not  be 
jsdvisable  to  direct  the  jury  to  find  a  verdict  of  not  guilty,  in  order  to  prefer  another  indict- 
inent,  lest  the  defendant  should  plead  the  acquittal;  but  the  jury  may  be  .disharged  of  tba 
indictment  for  murder,  and  another  preferred  for  treason;  Fost.  8'2S;  at  all  events,  there  ia 
Ao  doubt  that  a  defendant,  if  tried  for  petit  treason,  may  be  found  guilty  of  murder  if  the 
indictment  be  properly  framed,  and  this  not  only  where  the  proof  of  the  relationship  fails, 
jon  which  the  aggravation  depends,  but  where  the  fact  itself,  though  satitsfaclorily  proved  by 
icircumstaniial  evidence,  is  not  supported  by  the  evidence  of  two  credible  witnesses;  1 
Leach,  457. 

§  By  the  1  Edw.  4.  c.  12.  s.  22.  and  5  &  6  Edw.  4.  c.  11.  s.  12.  to  convict  a  man  of 
«ither  high  or  petit  treason,  two  witnesses  in  open  court,  or  a  voluntary  confe^ision,  are 
juade  requisite,  1  Leach,  457;  tbouoh,  where  these  cannot  be  procured,  we  have  seen  that 
tlie  defeudant  rtiay  be  convicted  of  murder;  Radboume's  case.  Leach,  863.  In  order  to 
substantiate  the  relationship  between  husband  and  wife,  on  an  indictment  against  the  latter 
for  petit  treason,  it  is  not  necessary  to  prove  the  actual  marriage,  either  by  producing  a  copy 
4>f  the  register,  or  by  the  testimony  of  some  one  present  at  its  celebration;  but  it  will  be 
eufficient  to  show  cohabitation  and  tho  language  of  both  parties  respecting  each  other;  1 
East,  P.  C.  377. 

U  Petit  treason  was  first  ousted  of  clergy  (now  abolished)  by  23  Hen.  8.  c.  1.  to  those 
flvbo  were  convicted  by  verdict  and  cenfession;  and  by  25  Hen.  8.  c.  3.  to  those  who  stood 
mute,  challenged  more  than  thirty-five,  or  refused  to  answer;  there  acts  were  rendered  per- 
petual by  32  Hen.  3.  c.  3.  repealed  by  1  Edw.  6.  c.  12.  and  it  is  said  revived  by  5  &.  6 
£dw.  6.  though  the  lat:er  seems  qui'te  uncertain;  11  Co.  29.  But  the  surest  gromid  on 
which  the  clergy  is  taken  away  is  under  the  words  **  wilful  murder"  in  1  Edw.  6;  since  we 
have  seen  that  it  is  only  an  aggravated  kind  of  murder,  and  subject,  in  a  great  degree,  to 
the  same  rulea^  Fost.  350;  1  Hale,  340;  and  it  is  under  these  words  only  that  clergymen 
are  excluded  from  the  benfit  of  their  order,  since  their  privileges  are  expressly  excepted  in 
all  previous  provisions.  Accessaries  before  the  fact,  as  they  were  not  named,  so  neither 
were  they  affected  til!  4  &  5  P.  &  M.  placed  them  on  a  footing  with  principals.  The  judg- 
ment agamst  men  has  always  been  that  they  he  drawn  to  the  place  of  ixociiTion,  and  there 
hanged;  and  women,  who  wero  formerly  burned,  as  in  other  kinds  of  treason,  now  receive 
Uie  same  sentence;  82  Geo.  2  c.  48.  The  additional  severities  introduced  by  25  Geo.  S. 
c.  37.  for  the  punishment  of  murder,  have  been  holden  to  apply  also  to  petit  treason,  and 
therefore  in  every  case  they  now  form  a  part  of  the  sentence;  Fost.  10. 
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St^StfnS  9tt-     See  ante,  tita.  Bribery;  Eledioru. 

Srrble  (tOStfi.     See  ante,  i\t.  Costs, 

CXtZB'*     See  also  7  &  8  Geo.  4.  c.  29   s.  3;  and  ante,  vol.  xii.  p.  74.  n. 

I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  119. 

II. WHEN,  AND  BY  WHOM    MAINTAINA- 

BLE. 

(A)  In  general,  p.  1^20. 

(B)   To   TUB    PERSON,  p.     120. 

(C)  For  injuries  to  personal  property. 
(a)  When  it  lies,  p.  126,     (6)  By  whora^  p.  122. 

(D)  For  injuries  to  real  property. 

(a)  When  it  lies,  p.   124.     (61  By  whom,  p.  126. 

III. AGAINST   WHOM    MAINTAINABLE,  p, 

128 
IV. WHEN  SEVERAL  ACTIONS  ARE  MAIN- 
TAINABLE, p.  130. 

V. WHAT    FORCE    MAY    BE    tJSED    TO 

REMOVE,  p.  131. 
VI. THE  ACTION  FOR. 

(A)  Declaration. 

(a)  Title  of  the  court,  p.  132.  (6)  Tille  of  the  term,  p.  132.  (c)  Venue, 
p.  132.  (d)  Recital  of  the  writ,  p.  132.  (e)  Statement  of  time,  and  of  the 
continuando,  p.  132.  {J)  Statement  of  title,  p.  133.  (g)  Statement  of 
fluhject   matter,  p.   133.     (h)  Statement  of  damages  and  conclusion,  p.  135. 

(B)  Pleas. 

(<i)  In  denial— the  general  issue,  and  what  may  be  given  in  evidence  under 
it,  p.  136.     (6)  In  discharge. 

1st.  Accord  and  satisfaction,  p.  137.     2nd.  Release,  p.  137.     3rd.  Licence, 
p.  138.     4th.  Judgment  recovered,  p,  139.     6th.  Tender  of  amends,  p.  139.  L  ^^^  1 
6th.  Limitation,  statute  of  p.   140.  ' 

(c)  As  connected  with  the  person,  p.  140.  *{d)  As  connected  with  person- 
al property,  p.   140.     (c)  As  connected  with  real  property. 

Ist.    In  general,  p.'  141.      2nd.    Liberum  teneraentum,  p.  142.      3rdl 
Right  of  way,  p.    1 42. 

(C)  New  assignment,  p.   142. 

(D)  Replications. 

*  A  landlord  hafl,  in  l^galconisidoration,  the  possession  of  timbc*',  though  not  excepted  iir 
the  lease,  so  that,  though  it  bo  cut  down  pending  the  term,  if  it  be  carried  away,  he  may 
maintain  tresposM  <;r  trover,  the  interest  of  the  lessee  in  the  trees  determining  instantly  they 
are  cm  down;  7  T.  R.  13;  2  M.  &  S.  499,  500;  1  Suund.  322.  u.  5;  Tin.  AI>.  Tresp.  S.- 
PI.  10.  When  trees  are  except ejj  in  a  lease,  the  lessee  has  no  interest  (herein,  and  cannot 
sue  even  a  .«tranger  for  cutting  them  do*vn,  though  he  might  for  the  trespass  to  the  land;  and  in' 
such  case  the  le>sor  may  support  trespass  against  the  lessee  or  a  stranger,  if  he  either  fell 
or  damage  ihem;  but  if  there  be  no  exception  of  the  trees  in  the  lease,  the  lessee  has  a  par- 
ticular ifiteresl  therein,  and  may  support  lre!>paes  against  the  lessor  or  a  stranger  for  an  in- 
jury  (o  them  during  lh»  leni);  but  the  mterest  in  the  boJy  of  the  trpes  remains  in  the  lessor,, 
as  part  <*f  his  inheritanci!,  and  he  muy  support  an  action  on  the  ease  against  a  lessee  or 
a  stranger  for  an  injury  thereto,  or  even  trover  if  they  be  cut  do%%n  and  carried  away;  t 
Saund.3^^  n.  5;  7  T.  R.  13j   I  Taunt.  190,  I9l.  194;  2  M.  &  8.  49ri,  499. 

.Although  no  action  in  form  ex  delictncan  in  general  bo  supporSed  ngain>t  the  personal' 
represent.'! live  of  the  wroni^-doer,  7  T.  R.  732;  1  Saund.  216.  n.  I:  2Saund.  252.  n.  7;  3 
T.  R.  549;  yet  if  trees,  he  bo  taktm  away,  and  sold  by  the  te»tP.ior,  assumpsit  fi>r  money 
had  and  received  lies  against  his  executor,  8  T.  R.  549;'Cowp.  37^^  374;  or  trover,  if  they 
remain  in  specie,  and  the  executor  refuse  to  restore  them,  Cowp.  373,  374;  7  T.  R.  13;  | 
Saund.  216.  a;  and  a  court  of  equity  will  frequently  afford  relief  against  the  executor  of 
the  wrong-doer,  though  at  law  tho  actinn  moritur  cum  persona,  3  Atk.  757;  2  Ves.  560;.  2" 
Yentr.  3(30;  3  T.  R.  549;  and,  therefore,  where  the  tenant  fir  life  cut  down  timber  and 
died,  relief  was  decreed  against  bis  executors  in  favour  of  the  remainder-maD;  7  T.  R. 
732- 


80  TREST  ASS,—Jls  to  personal  pr&periy. 

(a)  De  injuria,  p.    144.     (6)  To  plea  of  liberum  tcncmenlum,  p.  145. 
(c)  To  plea  of  licence,  p.   145.     (d)  To  plea  of  right  of  way,  p.  146. 

(£)    RtJOlNDERS,   p.    146. 

(F)  Stating  proceedings,  p.  146. 

(G)  Evidence. 

(a)  As  to  the  person,  p.  146.     {b)  As  to  personal   property,  p.   147.    (c) 
As  to  real  property,  p.   147. 

(H)  Damages  and  judgment,  &c.  p.  147. 
(I)    CosTs„p.   148. 
VII.  RELATIVE   TO   THE    INDICTMENT,    AND   INFORMA- 
TION FOR.     See  arUey  ti(s.  Assault  and  Battery;  Indictment; 
Information. 


I.  RELATIVE  TO  THE  DEFINITION  OF.* 
^  ^^  ^  II.  RELATIVE  TO  WHEN  AND  BY  WHOM  MAINTAINABLE. 

By  abusing  (A)  In  GENERAL. 

•naulhority  OxLET  V.   Watts.   M.  T.  1785.  K.  B.    1  T.  R.  12. 

inlaw  the        Trespass  for  a  horse.     The  defendant,  as  hailiff  of  Lord  Dartmouth,  lord 

parly  be      ^p  jj^g  manor  of  A.,  justified  taking  the  said  horse  as  an  estray.     Replication, 


comes  a 


trespaa^er  *^*^  ^^®''  *^®  taking  mentioned  in  the  declaration   the  defendant  worked  the 

abinitio;  said  horse,   and  so   became  a  trespasser  ab  inilio.     Motion  to  set  aside  the 

lience,  tho'  verdict  which   had   been  obtained   by  the   plaintifT,  on  the  ground  tnat  this 

an  animal  should  have  been  an  action  on  the  case  fur  the  consequential  damage,  and  not 

be  properly  ^ij  action  of  trespass,  because  the  original  taking  was  admitted  to  be  lawful. 

an  eatra?  ^^  ^***'-     '^^®  subsequent  usage  is  an   aggravation  of  the  trespass  in 

the  work  taking  the  horse;  for  the  using  made  him  a  trespasser  ab  initio, 

ing  it  after  Vide  Taylor  v.  Cole,  3  T.  R.  292. 

ward-iail  (g)  Jo  the  person.     See  ante,  tit.  Ass.^ult  and  Battery. 

Ip**''  (C)  For  injuries  to  personal  property. 

lies 'fS?  an  («)   ^fien  it  lies. 

unlawful  1.  Smith  v.  Kemp.  M.  T.   1688.  K.  B.  Salk.  637. 

uking,  aa  The  Court  thought  an  unlawful  taking  might  be  redressed  by  an  action  of 

^**Vh*^"°*  trespass,  as  for  fishing  in  libty'ctyiscariaj  and  taking  the  fi:jh. 

pi«cariaand     *  In  legal  eontideration  the  woid  "tre>pa&«"  in  its  most   extensive  and  anlimifed  sense* 
taking  the    aignifioa  anjr  transgression  against,   or  deretietion  from,  the  law  of  natore,  ef  socieijr,  or  of 
fijh.t  the  kingdom,  whether  it  be  in  reference  to  a  nian^s  person  or  to  bis  property;  and  in  atrict- 

neas  of  law  is  only  maintainablo  for  injaries  committed  either  with  actasl  or  implied  force, 
and  is  in  general  confined  to  the  redress  of  sach  aa  are  immediate.  The  natnre  and  pectt* 
liar  distinction  between  consteqaential  and  immediate  iujories  have  been  shown  noder  tit. 
Action.     It  will  therefore  saflice  to  refer  to  that  head. 

t  Trespass  is  a  general  aad  concurrent  remedy  with  troTor  for  most  illegal  takings,  3 
Wils.  836;  an  if  a  sheriiT  or  stranger  ill«g.itly  take  the  goods  of  another  in  execution,  and 
fell  and  deliver  them  to  a  third  person ;  or  it  will  lie  for  illegally  distraining  when  no  rent  was 
dne;  or  taking  implements  of  trade  or  beasts  of  husbandry,  when  there  was  sufficiency  of 
other  property;  bnt  it  is  not  sustainable  against  a  joint  tenant,  tenant  in  common,  or  par- 
cener, for  merely  taking  away  and  holding  exclnnively  the  property  from  hta  co-tenant,  be- 
cause each  has  an  interest  in  ihe  whole,  and  a  reciprocal  right  or  power  of  disposing  of  tb* 
chattel;  Co.  Litt.  200;  Cowp.  486.  So,  If  a  ship  is  aeized  for  a  forfeiture  onder  th« 
navigation  act,  it  is  no  tresp<isa,  thoogli  not  brought  to  judicial  condemnation;  Roberts  ▼. 
Weiherall,  8.ilk.  228.  n.  It  lies  not  for  taking  beasts  in  one  county,  and*  impounding  them 
in  another,  but  an  action  on  the  statote;  Woodtroft  t.  Thompson.  8  Lev.  48.  Trespas* 
for  taking  money  is  bad,  if  it  appear  either  on  the  evidence  or  the  pleadings  on  the  part  of 
the  phintiff  to  have  been  a  felonious  taking,  unless  the  offender  has  been  prosecuted  for 
the  crime;  Lutterel  ▼.  Reynell,  I  Mod.  283.  But  it  may  be  maintained  fer  an  injury  com- 
•  milted  to  personal  properly,  whiUt  in  the   Inwfa!  adverse  possession  of  the  wrong  doer,  aa 

where  he  has  been  guilty  of  asubseqnant  abo.oe,  which  renders  him  a  trespasser  ab  initio. 
Vac.  Abr.  Trespais;  nlthoogh  the  original  taking  be  admitted  to  be  lawful,  as  for  working 
an  eatray,  1  T.  R.  12;  or  a  horse  or  other  animal  distrained;  or  if  a  distreas  for  rent  b» 
nnlawfully  made,  as  at  night;  or  if  doors  have  been  broken  open,  Co.  Litt.  181.  except  in 
tonformity  with  the  directions  of  statute  11  Geo.  2.  c.  19.  which  empowers  the  p  irty  dis- 
training to  break  open  the  door  in  presence  ef  a  constable  or  peace  officer.  If  he  anspects 
that  the  good%intended  to  be  die  trained  have  been  conveyed  away ,  and  frandnlently  conceal- 


TRESPASS.—  Wfien  U  ius.  ft  1 

2.  Storey  V.  Robinso.v.  H.  T.  1795.  K.  B.  6  T.  R.  158.  S.  P.  Reynolds   [  1«1  1 

V.  08B0RN.  M.  T.   1694.  6  Mod.  575.  Or  by  a 

This  was  an  actinn  of  trespass  for  an  assault  and  false  imprisonment,  and**^!"*.*' 
for  seizing  and  leading  away  the  defendant's  horse  upon  which  he  was  riding.  Ihd'posMs 
Lord  Kenyon,  C.  J.     This  distress  cannot  be  supported;  all  the  authorities  sion  of  ih« 
upon  this  point   are  collected  altogether  in  the  notes  in  Margr.  Co.  Litt.  47;  owner,  ai 
and  the   clear  result  of  ihem  is,  that  such  distress  is  illegal.     If  it  were  per-  |*y  diitraia 
mitted  to  a   party  to  distrain  a  horse  while  any  person  is  riding  him,  it  would  [Jhirsi  ihe* 
perpetually  lead  to  a  breach  of  the  peace.  rider  if  on 

3.  Basley  v.  Clarkson.  M.  T.  1693.  K.  B.  8  Lev.  37.  him.* 

In  an  action  of  trespass,  the  Court  held  it  sustainable,  though  there  had  Though 
been  no  wrongful  intent.  iher©  haa 

4.  JVIarlow  V.  Weekes.  M.  T.  1743.  C.  P.  Barnes,  452.    Danp  v.  Sex*  J*!!"  ^r^  :„ 

TON.  H.  T.  1789.  K.  B.  3T.  R.  87.  TcnM 

A()er  a  verdict  for  plaintiff,  defendant  moved  in  arrest  of  judgment,  object-  And  it  liei 
ing,  that  an  ac  ion  of  assault  and  battery  is  not  applicable  to  a  dead  thing,  or  f^r  the  de 
a  brute  beast,  but  to  one  of  the  human  species  only .     The  objection  was  over-  •^ruction  of 
ruled;  the  Court  saying,  an  assault  upon  a  ship  (a  dead  thing)  is  bad;  but  for  ^^^'^^ty, 
an  injury  to  a  beast,  a  writ  in  trespass  vi  et  armis  appears  in  a  register.  Whether 

5.   OxLEY  V.  Watts.  M.  T.  1785.  K.  B.  1  T.  R.  12.  dead  or 

This  was  an  action  of  trespass  for  distraining  a  chattel  whilst  in  possession  "'i^^'l^  « 
and  use  ofthe'owaer.  The  Court  held  it  sustainable  for  any  unlawful  act  I-  .  .  J 
committed  by  the   wrong-doer  whilst  possessed   of  such  chattel.  tninoble  for 

(6)  By  whom.  an  unlaw fal 

ttd  in  such  a  hoa^e.     And  if  an  aeeoont  be  Btated  between  A.  and  B.,  by  which  itRppeera  net  commit 
that  A.  if  indebted  to  D.  in  sach  a  sum,   and  A.  5igns  the  necoant,  and  nftorwiird«  by   falae  ted  by  the 
and  nininrer  in^inaationa  geta  it  into  hi^i  handa  and  tears  it,  he  ia  a  trespasser;  Rex  ▼.  Criap,  wrong-doer 

6  Mod.  165.  whilst  poa 
*  Or,  if  a  distress  be  made   the  cater  door  being  shot;  or  if  the  party  expel  the  tenant  >®s'*<l  ^^ 

or  continoe  in  possession  without  leave  more  than  five  days,  trespass  lies,  1  East,  1S9;  11  such  ehal 
E.1S',  .3J5;    2  C:i  nb.  115;  for    the  star.  11  Geo.  2.  c.  19.  which  enucts,  that  a  p<irty  dis-  tel.$ 
training  for  rent  shall  not  be  a  trespasser  nb  initio,  1  Hen.  Bla.  13.  ooly  relates  to  irrega- 
larities  afior  a  I:iwfal  taking;  1  Esp.  Ni.  Pri.  882,  383. 

t  As  if  A  sheri  F  or  a  messenger  on  belmir  of  ns«ignees  of  a  bfinkrnpt  take,  by  mistake, 
the  goodj*  of  a  wrong  person;  2  Campb.  676;  Bro.  Ab,  Propertie,  23.  except  in  the  case  of 
a  levy  under  nn  execotinn.  after  a  Fecret  act  of  bankruptcy,  v  hen  trover  only  can  be  anp- 
ported;  I  T.  R.  480.  Tbi<<  action  may  be  supported  asninst  a  bailee  who  bos  only  a  bare 
authority,  as  if  a  servant  lake  goods  of  his  master  out  of  *his  ahop  and  convert  them;  ao  it 
ia  aosiain^ible  by  an  outgoing  tenant  against  (he  incoming  tenant,  for  taking  manure,  though 
the  fatter  had  a  right  lo  it  on  paying  for  it;  but  in  general  trespasa  is  not  sustainable 
agiinsc  a  bailee  who  has  the  possession  coupled  with  an  interest,  unless  he  destroy  th« 
chattel;  but  if  the  thing  be  destroyed,  trespass  lies,  Co.  Lit.  200.  a.:  and  case  may  be 
supported  for  ^injuring  the  thing;  8  T.  R.  145;  Ld.  Raym.  737.  A  bailee  of  n  chattel  for 
a  certain  lime,  coupled  with  an  interest  may  support  this  action  against  the  bailor  for  ta- 
king it  awav  before  the  lime.  Godbolt,  178.  F.  N.  D.  86.  n.  n.;  and  it  lies,  thoooh  afler 
the  ilU^gil  taking  the  goods  he  restored;  Bro.  Ab.  Tres.  PI.  221 ;  2  R.  Ab.  669.  PI.  8.  6. 

t  A<  for  chasing  sheep,  &c.,  or  for  mixing  water  with  wine,  F.  N.  B.  88;  or  uninten- 
tionally running  down  n  ship  or  a  carriage.  ^  But  ii  is  suid  that  for  a  mere  battery  of  a 
horse,  not  accompanied  with  special  damage,  no  action  rr.n  ba  supported;  2  Stra.  8.  72$ 
quare,  Barnes,  452.  It  is  said  that  if  a  bailee  of  a  beast,  &c.  kilt  it,'  trespass  cannot  be 
iupporied  but  only,  c&se,  because  a  genera]  confidence  has  been  repofed  in  him;  Bac.  Abr. 
Tre-'p.-iM.  G.  I.;  Moore,  248;  but  it  appears  to  be  erroneous,  for  though  the  act  may  not 
render  the  party  a  trespasser  ab  initio,  yet  he  may  be  considered  as  a  trespasser  for  the 
wrongful  act  itself;  Co.  Lit,  57.  a.;  Cro.  Eli^  777.  784;  6  Co.  18.  b.;  Bro.  Tiesp.  PI. 
295;  Leon.  87;  1 1  Cro.  82.  a;  so  case  Co.  Lit.  57.  a.  n.  4.  or  assumpsit  for  a  breach  of  the 
implie<)  contract  may  be  supported;  and  it  seems  c^oar  that  if  a  person  be  bailee,  though 
coupled  with  a  beneficial  interest,  as  of  sheep  to  feed  his  land,  or  of  oxen  to  plough  it^ 
Co.  Lit.  67,  58;  Cro.  Eliz.  784;  and  he  kill  or  destroy  them,  trespass  lies,  because  his  in- 
terest therein  is  thereby  determined,  the   same  as    when    a  tenant  at  will  cuts  down  trees} 

7  T.  R.   II;  Co.  Lit;  67.  a.;  Cre.  Eliz.  784;  5  Co.    13.  b.  ;  Co.  82.  a.;  Dyer,  121. 
b.  pi.   17. 

§  This  obtains,  in  general,  whenever  the  person  who  first  acted  with  propriety  nnder  an 
authority,  or  liconce  given  by  law,  nfierWards  abases  it,  in  which  case  the  taking,  as  well 
as  tha  real  torlions  act,  may  be  stated  to  be  illegal,  as  in  tba  Six  Carpenters'  caao.  8.  Cok 
146.  b. ;  or  for  catting  neU,  lawfalh  ukan  damage  ftasant,  Cro.  Car.  228« 
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82  TRESPASS.— A  to  Per$oiial  Properly, 

1.  Smith  ▼.  Mills.  M    T.  1786.  K.  B.  1  T.  R.   476.    S.  P.  Walter  r. 

RuMBALL.    H.  T.  1695.  K.  B.  4  Mod.  392. 

Per  Ashhurst,  J.     To  entitle  a  man  to  bring  trespass,  he  must,  at  the  time 

To  support  when  ihe  act  was  done  which  constitutes  the  trespass  either  have  the  actual 

^''^^J^'^y*'  possession,  «ide  Word  v.  Maccauley,  4  T.  R.  489.  in  him  of  the  thing,  which 

nniperiy      i**  *^*®  object  of  the  trespass,  or  else  he  must  have  a  constructive  possession 

ihti  pjiriy      in  respect  of  the   right  beinc;  actually  vested  in   him;  such  is   the  case  of  an 

must  have   action  of  trespass  for  an  est  ray,  or  wreck,  taken  by  a  stranger  before  seizure 

posse-^sjon  i^y  ji^q  \nrd,  for  the  right  is  in   the  lord,  and  a  constructive  possession  in  re- 

faci  orTn     ®P^^'  ^^  ^^^'  thing   being   within  the  manor  of  which    he  is   lord.     So,    the 

law.*  executor  has  a   right  immediately  on  the  death   of  the  testator,  and  the  right 

draws  after  it  a  constructive  possession.     The  probate  is  a  mere  ceremony; 

but,  when  passed,  the  exectitor  does  not  derive  his  title  under  the   probate, 

but  under  the  will;  the  probate  is  only  evidence  of  his  right,  and  is  necessary 

to  enable  him  to  sue;  but  he  may  release,  &c.  before  probate.     Bat  there  is 

no  instance  that  I  know  of  where  a  man,who  has  a  new  right  given  him,  which, 

from  reasons  of  policy,    is  so  far  made  to  relate   back  as  to   avoid  all   mesne 

incumbrances,  shall   be  taken  to  have  such  a  possession  as  to  bring  trespass 

for  an  act  done  before  surh  right  was  given  to  him. 

[   123  ]  2.  Fowler  v.  Down.  E.  T.    1797.  C.  P.  1  B.  &  P.  45. 

And  that  In  this  case   the  question  was,  whether  a  mere  bailee   had  a  sufficient  pes- 

rul»^  iins       session  to  sustain  an  action  of  trespass.     The  Court  held  that  he  had. 

bennexfen  3.    VVlLLIAMS  V.    SaNDERS.    M.    T.    1798.    K.    B.    8    T.    R.     72.      GoRDOW    V. 

l^^^^l^  Harper.  H.  T..  1796.  K.  B    7  T.  R.  12. 

But  it  is  ^^i*  Lord  Kenyon,  C.  J.     To  support  trespass,  the  actual  right  to  posses* 

not  e^iifin     sion  is  sufficient,  without  having  actually  had  possession. 

I^  \  I  ^  '  *  ^'  Ijcrng  nn  cfltul)li.<hed  principnl  of  ihe  law,  that  ihe  ffenernl  prop^rt^  in  pemonaf 
f"""'j  *7®''cb:«ilels  prima  Oicic  draws  to  it  ihe  possession,  2  Bulst.  268;  I  T.  R.  480;  ns  if  a  maa 
4  K'^'^^  A-  hU  goodrt.  wtiirh  are  nt  York,  And  liefoie  A.  has  ncquired  poii><ession  a  t^lmnger 
p  asioi4  i^jI^^^  chem,yet  A.  nriJiy  niaininin  trespMUH,  heraose  the  law  annexes  posiieMio'*  to  it;  Bro, 
Abr.  Tre<«pHsi<,  303.  And  ircspnss  will  lie  for  n  n:a«(er  of  a  fihip  for  ^oods  taken  awny» 
shipped  on  l)0»rd.  nnd  ho  must  dHrlare  on  his  possession;  Mikes,  v.  Galley,  12  Vod.  888. 
If  It  vendor  !;(ills  ^oods  by  siimpliN  to  be  delivered  to  the  vendee  within  a  nionih,  and  take 
enrnest,  and  within  a  month  send  ihem  by  hijr  servant  to  the  premisei:,  and  when  part  are 
oriln.ided  ihc  rest  are  distrained  for  toil,  the  delivery  is  complete,  ao  aa  (o  enliile  iha  sen- 
dee to  bring  t:e.«pHas  for  the  aeizure;  Bl  kely  v.  Dimsdnle,  6  Mo.  162.  n.  Ii  lies  by  a 
sheriflT  to  recover  gonds  aeized  hv  I  im  in  execution:  Williania  v.  Groyn,  2  Faund.  46.  e. 
47;  Tyrrel  v.  B:nih,  Cro.  Eliz  639;  VVilbrah;im  v.  Snnw,  1  Mod..  SO.  If  A  defraud 
B.  of  ^oods,  and  sel  them  10  C.  atid  B.,  after  notice  that  C.  riainia  property  (herein  re- 
plevy them,  C.  ni:iy  Iring  rrespasa  for  the  taking;  Leonard  v.  Siary,  6  Mod.  69.  So  one 
thai  h:ia  free  warren  may  have  trespass  ng.iinst  any  but  ihe  owner  of  ihe  !«nil  for  hunting  there; 
Smith  v.  Kemp.  Salk.  637.  In  trespass  for  fishing  in  hia  free  fiKheiy,  the  jury  find  apecially 
that  the  place  where  &c.  ia  parr«;l  of  the  manor  of  D.,  and  that  ihe  piainiifT  is  aei«ed  of 
thia  manor  in  fee,  and  conclude  that  they  find  for  the  plaintiff,  if  he  could  have  an  action 
of  Irespasa  fir  fishing  in  his  fishery  within  his  own  land;  and  adjudged  thai  the  ptaintiiT 
may  have  such  a  fi-hery;  for  though  divera  may  have  libpriy  to  fish  there  beside  himself, 
this  id  IV'era  piscaria  in  his  manor;  Gipps  v.  Wolicott,  Skin.  677.  Le.«<«ee  at  will  may 
lliring  an  action  of  trespass  in  bis  own  name;  Geary  v.  Bearcrofr,  Carter,  66. 

1  A  bailee,  &c.  with  11  mere  naked  authority,  coupled  only  with  an  interest  a*  to  rema- 
neration;  hi;  rnay  also  support  this  action  for  any  injury  done  while  he  wasi  in  actual  poa- 
aession  of  the  thing;  as  a  carrier  factor  pawnpe,  a  aberi  I',  Src;  but  it  is  otherwise  in  the 
case  of  a  rneie  5erv:ini;  Owen.  52:  8  Inal.  103;  2  RIa.  Com.  S96:  2  S-and.  47.  b.  c.  d. 
Hence,  in  case  of  a  fact  r  or  consignee  of  good)!,  in  which  he  has  interest  in  refsperl  of  hia 
•  commission,  &c. :  7  T.  R.  359;  1  T.  R.  113;  I  Hen.  Bla.  81;  Kol.  N.  P.  38.  The 
quantity  or  certainty  of  the  interest  is  not  nniertal,  and  therefore  a  Khopkeeper  may  main- 
tain trespass  for  taking  goods  sent  to  biin  on  sale  to  return;  2  Campb.  491;  2  M.  AS.  499; 
So,  a  tenant  for  yeais  baa  a  qualified  property  in  trees  whilst  growing,  and  may  support 
trespass  (or  cutting  ihem  down  un!ess  they  arc  excepted  in  the  lease  thMD'h  he  cannot 
support  this  action  merely  for  carrying  the  trees  away  ;  2  Cainph.  491 ;  2  M  A  S.  499;  and 
if  a  person  hive  a  right  to  cut  all  the  thorns  in  such  a  place,  he  may  sustain  trespass  against 
any  oio  who  cuts  them  down,  even  against  the  grantor;  but  if  he  have  only  epiovem.  and  the 
grantor  cuts  the  whole,  the  remedy  is  case  and  not  trespass;  2  Salk.  638;  2  M.  &  S.  499, 
X  And  this  rule  holds  liy  relation,  as  in  case  of  executors  and  administrators.  &r.  who 
may  support  trespass  for  an  injury  to  personal  property  committed  after  the  dljalh  ofihe  te** 
tator  ur  intestaie,  and  before  prohkte  or  administration;  1  T.  R.  480;  Dae  Ah.  EiecDion; 
H.  1;  2  Sanad.  47  K.;  ao  may  a  legaiea,  after  ibt  eiecator  baa  Mpenltd  lo  ibe  lagaaj; 
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4.  Churchward  V.  Studdt.  T.  T.  1811.  K.  B.  14  East,  249. 

In  trespass  (or  taking  and  carrying  away  a  dead  hare,   it  appeared  in  evi-  ®°»  "^^V"  , 
dence  that  the  plaintiff,  a  farmer,  being  out  hunting  with  hounds  of  which  he  ^"'JoTT 
had  in  part  management,  and  actually  had  such   management  at  the  time,  ^vith<7ui  tli« 
though  the  hounds  belonged  to  other  person!^,  the  hounds  put  up  a  hare  in  aconiietit  of 
third  person's  ground,  and  followed  her  into  a  field  of  the  defendant,  where,  ihe  owner 
being  quite  spent,  she  run  between  the  legs  of  a  lobourer  who  was  acciden-  '^  xufftcicnt 
tally  there,  where  one  of  the  dogs  caught  her,  and  she  was  taken  up  alive  by  !u,^"'*^'*[«» 
the  labourer,  from  whom  the  defendant  immediately  afterwards  took  the  hare  pherefuro 
and  killed  her.     Shortly  afler  the  plaintiff  came  up  and  claimed  to  have  the  if  A.  Htart 
hare  as  his  own,  but  the  defendant   refused  to  give  it  up,  and  questioned  the  &  hare  in 
right  of  the   plaintiff  to  be  where  he  then  was.     The   labourer  swore  that  ^'jTg'*"""^' 
wh«D  he  took  the  hare  from  the  dogs,  he  did  not  mean  to  take  it  for  his  own  j^t  jnio  aloaa 
use,  but  in  aid  of  the  hunters.     The  case  of  Sutton  v.  Moody,    1  Ld.  Raym.  of  c,  und 
250,  and  2  Salk.  556.  was  referred  to,  where  it  was  said  by    Holt,  C.  J.,  ihero  lake 
that  "  if  A.  start  a  hare  in  the  ground  of  B.  and  hunt  and  kill  it  there,  the  ><<  ^'l^  P''"P 
property  continues  all  the  while  in  B.;  but  if  A.   start  a  hare  in  the  ground  *'^|'^"*'" 
of  B,  and  hunt  it   into  the  ground  of  C.   and  kill   it  there,   the  p^  operty  mainialu 
is  in  A.,  the  hunter,  but  A.  is  liable  to  an  action  of  trespass   for  hunting  ire^ipass. 
in  the  grounds  as  well   of    B.    as  of  C."      And  Chambre,  J ,    thought 
that  this  evidence  sufficiently  established  the  plaintiff's   property  in  the  hare; 
and  the  jury  found  a  verdict  for  the  plaintiff,  with  409.  damages.     The  Court 
of  King^s  Bench  afterwards  concurred  in    his  opinion:   Lord  Ellenborough, 
C.  J.,  observing,  "  that  he  did  not  understand,  at  the  time  when  the  rule  was 
granted,  that   the  plaintiff  through  the   agency  of  his  dogs  hnd  reduced  the 
hare  into  his  possession;  that  makes  an  end  of  the  question  even  though  the 
Jabourer  had  first  taken  hold  of  it  before  it  wa:^  actually  caught  by  the  plaintiff's 
dogs;  yet  it  now  appears  that  he  took  it   for  the  benefit  of^  the  hunters,  as  an 
aaaociate  of  there,  which  is  the  same  as  if  it  had  been  taken  by^  one  of  the 
dogs.     If,  indeed,  he  had  taken  it  up  for  the  defendant,  before  it  was  caught 
by  the  dog9,  that  would  have  been  different;  or  even  if  he  had  taken  it  as  an 
indiSerent  person  in  the  nature  of  a  stakeholder." 

(D)  For  injurfes  to  real  propertt,  Tropasn 

(a)   Wienitlies.  lies  for  an 

1.  Crosby  v.  Wadsworth.  T.  T.   1805.  K.  B.  6  East,  60^.  [fPlow 

The  plaintiff,  on  the  6th  of  June,  1804,   agreed  with  the  defendant  for  the  ,^jjJ^^^!J* 
purchase  of  a   standing  crop  of  mowing  grass,   then   growing   in  a  close  of  er  tempora 
defbodant's.     The  grass  was  to  be  mowed  and  made  into  hay  by  the  plaintiff;  ly  ilie  pidis 
for   a    tre«pa«   eoinmitted  before  sach    assent:  Bro.  Ab.  Trespna^,  PI.  26.     Bat  if  the  ^'"  x  mier 
general  owner  part  with  his  posisession  ahd  tbe   bailee  at  ihe  time    when  the  in,nrjr  was  ^^'      ^^ 
eomoiitted   have    a  right    exclasiively    to  use    the    thing   the  inference  of  postseKsion  i»  re-  ^*^'^ 
batted,  and  the  right  of  possesnion   being  in  reversion,  the  general  owner  cannot  support 
CreepaM,  bat  only  an  action  on  ibe  case   for  an  injury  done  by  a  stranger  while  the  bailee'e 
right  continued;  4  T.  R.  489;  7  T.  R.  9;  S  Lev.  209;  3  Campb.  187. 

•  And  even  a  person  having  nn  illegal  po.iscMion  may  support  this  action  agiinst  any 
person  bnl  ihe  legal  owner,  1  Eutt,  244;  Cro.  Ellz.  819;  5  Co.  24;  Moore,  6lM,  692; 
8  Will.  882;  ySlra.  777;  1  Si»IR,^^90;  2  Saund.  47.  c;  and  a  person  in  poBae«'«.on 
■oder  an  asisignment  fraudulent  a«  ngainst  creditors  m.iy  (tuppnri  trospts.n  ag-iinst  n  per- 
■oa  who  eannot  show  ihat  he  was  ju'tiified  in  wh.il  he  did  iis  a  creditor;  2  Marsh,  233. 

t  For  every  nnjasiifiible  entry  into  the  land  of  another  is  a  rrRspaj**,  for  every  man's 
Und  is,  in  the  eye  of  the  law,  inclosed  and  set  apart  from  hi*  n«ighl»oor*s  eiher  jy  a  hedge 
•rby  an  ideal  and  invisihin  boundary,  exJAiiag  only  in  the  con'.etnplation  of  law;  a«  where 
ooe  maiv's  land  adjoins  to  another  in  ihw  s.ioib  fiohl;  md  every  Rui;h  entry,  or  hre.ch  of 
a  intn*a  close,  carries  necessirily  along  with  it  ^oniQ  leauliing  d  unage  or  injury  to  the  , 
ewnor  or  occupier;  8  Blac.  Com.  210.  With  refere.ice  to  lh«  ii.iiure  of  the  property  in- 
jured nr  atTected,  it  must  in  gBPeral  be  wniiilhing  tangihU  and  fixed,  as  u  lioute.  building, 
or  lands,  and  the  act  of  ireipii*  i*  compl«le  by  the  wrongful  entry  into  a  meji-su  ij^e  or  le- 
nament  of  another,  althouah  the  dafnnd  int  does  not  coniinu«  in  possesjiiou,  f.r  tre.'4p.isrt  lies 
quart  domum  vel  clausum  fre^it:  F.  N.  B.  87.  This  aciioa  m  .y  also  be  ma.niaiued 
for  an  injury  »o  the  plainutT'H  Irnul  covered  with  witer;  hui  if  ihH  interest  be  itiureiy  m 
the  water  case  \^  the  only  remedy;  Yelv.  143;  nnd  if  ihe  injoiy  he  d.m«  to  the  plur.nff '« 
river,  pond,  &c.  it  must  be  described  as  the  plainliff's  close  nr  bad  covered  with  water* 
ibid.  It  has  been  adjudged,  in  m.iny  instances,  that  however  temporary  the  plaintiff's  in; 
may  be,  and  although  it  is  only  in  iha   profits  of  the  soil,  trespaie  quar§  elausum 
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[  125  ]  but  the  time  at  which  the  mowing  was  to  be^in  was  not  fixed:  possession  of 
the  close  was  retained  by  the  defendant.     Before  the  plaintiff  had  done  n«y 
act  towards  carrying  the  agreement  into  effect,  defendant  sold  the   grass  to 
another  person,  whom  he  directed  to  cut  and  carry  away  the  same.     Trespassi 
quare  clausnmjregit  was  brought,  statinsr  in  the  declaration  that  the  close  was 
in*possession  of  the   plaintiff.     Lord  Ellenborough,  C.   J.,  said,  that  as  the 
plaintiff  appeared  to  have   been  entitled  (if  entitled  at  all  under  the  agree- 
ment stated)  to  the  exclusive  enjoyment  of  the  crop  growing  on  the   land 
during  the  proper  period  of  its  full  growth,  and  until  it  was  cut  and  carried 
away,  he  might,  in  respect  of  such  exclusive  right,  maintain  trespass  against 
any  person  doing  the  acts  complained  of,  according  to  the  authority  of  1  Inst. 
4.6;  Fitz.  Abr.  Tres.   149;  Bro.  Abr.  Tres.  273;  and  Wilson  v.' Mackreth, 
3  Burr.  1826.     But  the  Court  were  of  opinion,  that,  as  the  agreement  was  by 
parol,  it  was  competently  discharged  by  parol  while  it  remained    executory, 
and  that  on  this  ground  the  plaintitf  was  not  entitled  to  recover. 
I    126  ]  2.  Basely  V.  Clapkson..  M,  T.   16aO.  K.  B  3  Lev.  67.    Powel  v.  Lam- 
ing. M.  T.   1808.  K.  B.    1  Campb.  497. 
And  though      Trespass  for  breaking  plaintifTs  close  called  the  Balk.     Plea,  that  the  de- 
the  treipass  fendant  has  a  balk  adjoining  to  the  balk  and  hade  of  the  plaintiff,  and  involun-* 
^?*^^^°"^.^  tarily  and  by  mistake  committed,  Sfc,     The  plaintiff  demurred,  and  had  judg- 
tentioDol     ment;  for  it  appears  the  fact  was  voluntary,  and  bts  intention  and  knowledge 
ly.»  are  not  traversable;  they  cannot  be  known. 

3.  DouLSEN  v.  Matthews.  H.  T.  1792,  K.  B.  4  T.  R:  503.  S.  P. 
Rex  v.  Hooker.  II.  T.  1733.  K.  B.  7  Mod.  193. 
Trespasf  Trespass  was  brought  for  entering  the  plaintiff's  house  at  Canada.  It  was 
being  a  to  bolden  that  the  action  could  not  be  maintained,  Buller,  J.  observing,  "  It  is 
ITdoei  not  ^^^  ^^^  ^^^®  ^^^  "^  ^°  inquire  whether  it  was  wise  or  politic  to  make  a  distinc- 
lie  for  en  ^^^^  between  transitory  and  local  actions;  it  is  sufficient  for  the  Courts,  that 
tering  plain  the  law  has  settled  the  distinction,  and  that  an  action  qiiare  clausumfregit  is 
tiff 'a  house  local;  we  may  try  actions  here  which  are  in  their  nature  transitory,  though 
»t  Canada.  Qj-jsing  out  of  a  transaction  abroad,  but  not  such  as  are  in  their  nature  local.'' 

(b)  By  tohom, 
'  J.  Graham  V.  Peat.  H.  T.  1801.  K.  B.  1  East,  244.     Catteris  v.  Cow- 
PF.R.  T.  T.   1812.  C.  P.  4  Taunt.   547.  S.  P,  Walker  v.  Rumball. 
Bare  poa  H.  T.   1693.  K.   B.  4  Mod.  392. 

•ennion  is        Trespass,  qvare  rAattsumfrtgit.  Plea,  the  general  issue  (and  certain  special 
fafficient  to  pleas  not  material  to  the  question).     At  the  trial  before  Graham,  B.,  the  tres- 

fregit  may  be  maintained;  5  East,  430;  Moor,  302,  5  T.  R.  535.  If  a  leave  be  made, 
with  exception  of  the  (rets,  and  a  power  reserved  to  the  iosAor  \o  enter  and  cat  them 
down,  he  m^iy  asai^n  thi.4  power;  bat  if  it  be  not  prop»irly  pursued,  the  hasee  may 
maintain  tredpara  both  against  the  lei^sor  and  his  nsisignee;  Warren  v.  Arthur,  2  Mod.  317. 
Causing  the  plaintitf  *s  fishery  to  be  overflowed  by  putting  down  the  defonduni's  own 
wear,  is  a  trespriss,  and  may  be  joined  in  another  trespass;  Courtney  v.  Collet,  1  hd. 
Raym.  274.  It  lies  for  erecting  a  stall  in  a  market  without  agreeing  for  the  sialla  ge;  the 
Mayer  of  Northampton  v.  Ward,  Sira.  1238.  So,  in  netting  the  end  of  a  bridge  on  the 
plaintiff's  soil,  though  a  highway;  Lade  v.  Shepherd,  Sira.  1004.  When  an  entry,  aulhu- 
rily,  or  licence  is  given  to  any  one,  either  by  the  common  or  statute  law,  and  he  does 
not  pursue  it,  or  abuses  it,  he  shall  be  a  trespasser  ab  inittOy  but  not  where  the  entry,  an- 
thoriiy.  or  licence  is  given  by  the  parly;  Six  Carpenters*  case,  8  Cor.  146.  a.;  4  Mud. 
891.  If  a  man  cut  nnd  carry  away  corn  at  the  same  time,  it  is  trespass,  and  not  felony; 
Emmerson  v.  Annison,  1  Mod.  89.  90.  Rut  whare  one  who  has  a  right  to  enter  into  his 
neighbour's  yard,  lawfully  fixes  a  spout  there,  which  does  damage,  not  by  the  mere  act  il- 
■elf,  but  by  the  consequence  of  it,  trespass  does  not  lie,  but  case;  Reynolds  v.  Clarke,  2 
Ld.  Raym,  1399;  8  Mod.  27i!;  Fort.  212;  1  Sira.  634.  S.  C.  But  wh^re  the  original  act 
#a8  a  wrong  in  itself,  there  trespass  vi  et  armis  lies;,S.  C.  8  Mod.  275.  It  does  not  lie 
for  him  who  takes  only  the  profits  out  of  another's  land,  but  an  action  on  the  case;  2  And. 
7.  Barking  of  trees  by  the  lessee's  cattle,  when  the  trees  are  excepted,  is  no  trespass; 
Glenham  v.  Hanhy,  1  Ld.  Raym.  789. 

♦  And  though  the  locus  in  quo  were  inclosed,  Doe  and  Stnd.  20;  7  Enst,  207;  or  the 
iloor  of  the  house  were  open,  if  the  entry  were  not  fur  a  justifiable  purpose;  Hac.  Ab. 
Trespass,  F.;  2  Roll.  Ab.  555.  I.  15.  and  even  shooting  at  and  killing  game  on  another' h 
land,  though  without  an  actual  entry,  is  in  law  an  entry;  11  Mod.  74.  130;  1  Stark.  68  j 
ihoagh  in  general  when  the  injury  is^ommitted  offthe  plaintiff's  land,  or  by  causing  some  « 
ll)iog  to  beiospended  srer  it,  but  not  tOQching  it,  the  remedy  most  be  case;  2  B«rr,  1114; 
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pass  was  proYed  in  fact;  but  it  also  appenred'thnt  the  locns  in  qno  was  part  of  ""PP®'**!*' 
the  glebe  of  the  rector  of  the  parish  of  Workington  in  Cumberland,  which  ha<J  ]J,*y*  to  real 
been  demised  by  the  rector  to  the  plaintiff,  and  that  the  rector   had  not  been  property;* 
resident  within  the  parish  for  five  years  last  past,  and  no  sufiicient  excuse  was    [  127  ] 
shown  for  his  absence;  whereupon  it  was  objected  that  the  action  could  not  be 
maintained,  the  lease  being  absolutely  void  by  the  act  of  the   13  Eliz.  c.  ^0. 
which  enacts  '^  that  no  lease  of  any  benefice  or  ecclesiastical  promotion  with 
cure  or  any  part  thereof,  shall  endure  any  longer  than  while  the  lessor  shall 
be  ordinarily  resident,  and  serving  the  cure  of  such  benefice,  wiihoutab<ience 
above  fourscore  days  in  any  one  year,  but  that  every  such  lease  immediately 
upon  such   absence  shall   ceaso  and  be    void."     And  thereupon  the  plaintifT 
was  nonsuited.     Lord  Kenyoh,  G.  J.     There  is  no  doubt  but  that  the  plain- 
tiff's  possession  in  this  case  was  sutlicient  to  mainiairi  trespass  against  a  wronj;- 
doer;  and  if  he  could  not  maintain  an  ejectment  upon  such  a  demise,  it  it 
because  that  is  a  fictitious  remedy  founded  upon  title.     Any   possession  is  a 
legal  possession  against  a  wrong-doer;  suppose  a  burglary   committed  in   the 
dwelling-house  of  such  an  one,  must  it  not  be  laid  to  be  his  dwelling-house, 
notwithstanding  the  defect  to  his  title  under  the  statute? 
2.     Gary  v.  Holt.  M.  T.  1745.  K.  B.  Sira.  1238;  S.  G.  II  East,  70.  n. 
The  plaintiff  declared  in  trespass  upon  his  possession.     Defendant  made  ti-  .     . 
tie,  and  gave  colour  to  the  plaintiff;  plaintiff  replied  dc  in;iirio  *ua  propria,  ^f*^"^^ 
and  traversed  the  title  set  out  by  defendant;  and  upon  demurrer,  on  the  author-  «r.t 
ity  of  Goslin  v.  Williams,  5  Ger>.  1,  the  Gonrt.  held  this  to  be  a  good  replica- 
tion; for  il  lays  the  defendant's  title  out  of  the  case,  and  then  it  stands  upon 

11  Mod.  74. 180;  Stark.  59;  and  a  roer«  nonfeasance,  as  Icoving  tithe  on  land,  is  notsaf- 
fie  lent  to  support  trespass. 

*  A  landlord  cannot  darinv  a  tabsisting  lease  support  ti-cspass;  bat  this  form  of  action, 
if*  resorted  to,   mast  t>e  in   tho  nanio  of  the  tenant  or  actaal  occapler;  for  under  those  cir- 
camsCances  the  landlord  must  proceed  in  case,  unless  ihe  injury  wm  committed  to  trees  or 
other  properly  excepTed  in  the  lease,  when  the  latter  may  support  trespass  ^t/arf  elau$um 
fregit;  though  in  no  in<)!Ance  is  a  party   competent  to  maintain  nn  action  of  trespass  (sz- 
cepi  AS  above  mentioned)    before  entry  and  nctaal  possession,  notwithstanding  he  has  th« 
freehold  in  law,  ns  an  heir  or  devisee  against  an  abator,  but  a  di^eiitin,  in  which  lime  the 
plaintiff*  was  seised  of  the  land;  but  be  cannot  h^ve  it  for  any  act  committed  after  the  dis- 
seisin, until  he  ha^  acquired  possession  by  re-entry,  and  then  he  may  well   maintain  it  for 
the  intermediate  damHgo  done;  for.  after  his  re-entry,  the  law,  by  a  kind  oC  jui  poitlimi' 
nit,  supposes  the  freehold   all  along'to  have  continued  in  him;  3  131.   Com.   t(>10.     Every 
nnja«ti6ible  entry  into  the  land  of  nnother  is  a  trc<«pi!«!t;  for  every  man's  land  is,  in  the  eye 
of  the  law,  inclosed  and   4et  apart  from  his  neighbour*!*,  land   that  either  by  a  visible  and 
material  fence,  as  one  field   is  divided   from  nnother  by  a  liftdge,    or  by  an  ideal  invisible 
boundary  existing  only  in   the  cnntempldiion  of  the  law,  as  where  one  man's   land  adjoins 
to  another  in  the  same  field.     And  every  such  entry  or  breach  of  a  man's  close  carries  ne- 
cessarily along   with  it  some  resulting  (iamar;e  or  injury  to  the  owner  or  occupier;  8  Bla« 
Com.  210.     With   reference  to   tbn  nature  of  the  property  injjired  or  aflTccted,  it   must  in 
general  be  something  tangible  and  fi.xed.  as  a  house,  building,  or  land;  and  tho  act  of  tres- 
pass is  complete  by  the  wrongful  entry  inio  :i  merfsuago  or  tenement  of  another,  although 
the  defendant  does  not  continue  in  posses.sion,  for  quare  domum  vel  elavxum  fregit;  F. 
N.  Bl  97.     This  action  may  aUo  be  mnintnined  for -an  injury  to  tho  plaintiff's  land  eorer- 
ed  with  water;  but  if  the  interest  be  merely  in  the  water,  case  is    the  only  remedy;  Yelv. 
143;  and  if  the  injury  be  done  to  the  plaintifT 's  close  or  land  covered  with  water;  ibid.  It 
baa  been  adjudged  in  ninny  instances  that  however  temporary  the  pInintifT's  interest  may 
be,  and  although  it  is  only  in  the  profits  of  the  soil,   trespass  quare  elau$um  fregit  may 
be  maintained;  5  East.  480;  Moore,  302;  5  T.  R.  535. 

t  It  therefore  follows,  ibat  a  tenant  for  ye^rs,  2  Rol.  Ab.  651;  Sid.  S47;a  lessee  at  will. 
Id.  ibid.,  may  support  this  action  against  a  stranger,  or  even  against  his  landlord,  unless  a 
right  of  entry  be  expressly  or  impliedly  reserved;  11  Mod.  209;  Com.  Dig.  Hiena.  H.  11; 
Co.  4S.  There  is  a  material  distinction  between  personal  and  real  property,  as  to  the 
right  of  the  owner;  in  the  first  case  we  have  seen  tiiat  the  personal  property  draws  to  it 
the  possession,  sufficient  to  enable  the  owner  to  support  trespass,  though  he  has  ne^er  been 
in  possession;  2  ^nund.  47,  a.;  Bui.  N.  P.  33.  But  in  the  case  of  land  and  other  real 
property,  there  is  no  such  constructive  possession;  and  unless  the  plaintiff  had  tho  actual 
possession  by  him.4elf  or  his  servant;  16  East,  33.  nt  the  time  when  the  injury  was,  lie  can- 
Dot  support  his  action;  5  East,  485.  4*77;  Bdc.  Ab.  Trespass,  c.  3.  Thu"*,  before  entry 
and  actual  possession,  a  person  cannot  maintain  trespass,  though  he  has  the  freehold  in  laWt 
as  •  person  before  indoctioD;  Vin.  Ab.  fntry.  G.  4.  and  Trespass,  T.;  Bac.  Ab.  Leaswi 
n,  Ploird.  628. 
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I   128  ]  the  plaiDtiff  's  posfleision,  which  ii  enough  against  a  wrong-doer,  and  ibm 
8o,treipai8  plaintiff  need  not  reply  a  title. 

"V  **•    .  3.     Harrison  v.  Parker.  H.  T.  1805.  K.  B.  6  East,  154. 

by^'a^ptraoD  '^^^  owner  of  a  piece  of  land  granted  liberty  to  A.  and  his  heirs  to  build  a 
who  has  de  bridge  on  his  land,  and  A.  covenanted  to  build  a  bridge  for  public  use,  to 
dieated  pro  keep  it  in  repair,  and  not  to  demand  toll.  The  bridge  was  built  by  A.,  the 
p>rty  to  the  materials  of  the  bridge  having  been  taken  away  by  a  wrong-doer;  it  was  hol- 
^ft^  'd'^  ^^^  ^^"^^  ^^®  public  had  only  a  licence  to  make  use  of  the  materials  while  they 
r«v«rt8  to  formed  part  of  the  bridge  for  the  purpose  of  passage,  and  when  they  ceased  to 
him.  he  part  of  the  bridge,  A's  original  property  in  them  reverted  to  him,  discharge 

But  tref      ed  of  the  right  of  user  by  the  public,  and  consequently  that  A.  might  main- 
^*^i-^!!^     tain  trespass  for  the  aspoHavU  against  the  wrong-doer. 
uTndWof  ^-     ^^^°  v,Macault.  M.  T.  1791.  K.  B.  4  T.  R.  489. 

afurnUhed  '^^^  plaintiff  was  landlord  of  a  house,  which  he  let  to  A.  ready  furnished, 
boaee  a  and  the  lease  contained  a  schedule  of  the  furniture.  An  execution  issued 
gainst  tbt  against  A.  under  which  defendant  as  sheriff  seized  part  of  the  furniture,  al- 
•hariflT  who  ii^Q^gl^  notice  was  given  to  the  officer  that  it  was  the  property  of  the  plain* 
h-r.' proper  ^^^'  Plaintiff  brought  trespass.  Adjudged, 
ty  undar  an  P^  Cur,  That  it  would  not  lie. 
ezeouiiona  ' 

(ain«ttlie        m.    RELATIVE  TO  AGAINST  WHOM  MAINTAINABLE. 

5J|?*°p;.,  1.     Brit/on  v.  Cole.  T.  T.  1696.  K.  B.  Comb.  434. 

lies  against      Trespass  for  taking  forty-two  sheep  and  two  lambs;  the  defendant  justifies 

A.  for  the   by  virtue  of  a  writ  of  levari  facicu^  upon  an  outlawry  directed  to  the  sheriff, 

act  of  B.,    who,  thereupon,  made  his  warrant  to  Anthony  Powel  and  Joseph  Powel,  and 

if  A.  re      because  the  said   forty-two  sheep  and  two  lambs  were  then  upon  the  lands, 

comuita  ^^^*  levant  and  couchant,  requisivit  Anthony  Powel  and  Joseph  Powel  to  take 

trespatf      them  ad  fiend,  de  reddii^  exit  et  profic.  super  quo  proed.  John  Powel  and  Jo- 

ifrbich  B.     seph  Powel  took  them,  &,c. ;  the  plaintiff  demurs. 

does,  A.  is     The  point  in  law  is  whether  the  cattle  of  a  stranger  may  be  taken  and  sold 

„  .     ^  *  So,   trespass  will  not  lie  by.  the  aiiisisnees  of  a  bankrupt  against  a  fheriflT,   Smith   ▼. 

Mtllas,  1  T.  R.  475,  for  taking  ihe  goods  of  n  b.inkrupt  in  execution,  after  an  act  of  bank- 
rapioj,  and  before  the  issuing  of  the  commission,  notwithstanding  he  sells  them  after  the 
issuing  of  iho  commission,  and  after  a  pro? isional  assignment,  and  notice  from  the  provii* 
ionai  assignee  not  to  sell. 

f  Trespa'ts  lies  against  a  mere  tenant  at  will  for  pulling  down  a  house,  or  cuttiiig  trees 
during  the  tenancy  at  will,  the  interest  being  thereby  determined;  Cro.  Eliz.  784,  785;  Co. 
13.  b,;  11  Co.  81,  b.  82,  a.;  Co.  Lir.  57.  a.;  S.iville,  84;  but  against  a  lessee  for  yean 
trespass  for  cutting  down  trees  does  not  lie:  and  case  in  the  nature  of  waste  is  the  only 
remedy  for  cutting,  unless  the  trees  were  excepted  in  the  lease;  Aleyn.  83;  1  Saund.  *)22. 
n.  5;  4  Taunt.  316;  though,  if  he  afterwards  tnke  the  trees  away,  tre^ass  or  trover  lies; 
Cro.  Eliz.  784,  785;  Cro.  13  b.;  II  Co.  81.  b  82.  a.;  Co.  Lit.  57.  a.;  Saville,  84;  and  if 
the  trees  be  excepted  in  the  lease,  and  he  cut  them  down,  trespass  quare  cliusum  fregit  lies 
for  such  cutting;  Bro.  Tre>ipass,  PI.  55;  I  'Siiund.  322.  n.  5;  Bac.  Ab.  Tretip.  c.  8.  The 
proper  remedy  by  one  joint  tenant,  or  tenant  common,  against  the  other,  who  commita 
waste  to  the  land  or  other  property,  as  by  cutting  down  tree:*  uiifii  to  be  cut  down,  is  an 
aelinn  on  the  case  as  for  misfeuzance,  8  T.  R.  14^;  Com.  Dig.  Cs>tafe.  K.  8;  but  if  one 
tenan!  in  comm^m  disturb  the  otimr  in  possession,  trespass  quare  cbiusum  fregii  may  be  sup- 
ported; as  it  two  be  tenants  in  common  of  a  folding,  and  one  of  them  by  force  prevent 
the  other  from  erecting  hurdler,  fyc.;  Co.  Lit.  200.  b.;  and  though  tresipas^  does  not  lie 
against  a  tenant  in  common  for  tuking  the  whole  pr<ifits,  yet  if  he  drive  nut  of  the  landany 
of  the  cattle  of  the  other  tenant  in  c>minon,  or  hinder  him  fmm  entering  or  occupying  the 
land,  an  action  of  tre9pa!«s  quare  clausum  f regit,  or  an  ejectment,  may  be  supported;  Co. 
Lit  199.  b.;  3  Wills.  119;  12  Mod.  517.  An  action  lies  as  well  :igiin<t  A.  a.s  against  B., 
1  Campb.  187;  2  Bla:  Rep.  10.5.5;  Silk.  409;  4  Inst.  317;  Bac.  Ab.  Trenpast,  G.;  Com. 
Dig.  tit.  Trespass,  c.  1;  if  A.  direct  B.,  the  gheriff,  to  levy  particular  goods  not  the  proper- 
ty of  (he  defendant  in  the  action;  2  Rol.  553.  I.  5.  lO.  It  may  also  be  wuppurted  against 
a  person  not  being  an  irifint  or  fnme  ctvorl,  who  aftorwards  assents  to  a  trespass  committed 
for  his  use  or  benefit,  Cowp.  47r);  3  Wils«  377;  though  not  so  as  to  subject  him  for  a  forci- 
ble entry;  4  Inst.  317;  Co.  Lit.  180.  b.  n.  4.  So,  for  t:iking  goods  even  to  subject  the  par- 
ty assenting  for  an  abti^o  of  an  nuihoriiy  in  law,  as  a  trespasser  ab  initio.  But  without 
8U<*h  consent  trespass  does  not  in  gHnnrai  Tm;;  as  if  A.  command  his  scivani  to  do  a  lawful 
act.  as  to  distrain  the  goods  of  B.  an  I  lie  wrongfully  take  the  gnoiis  of  C.,  A.  is  not  liable, 
3  Wils.  312.  317i  1  East,  108;  the  liability  of  a  siheriff  being  an  exreptlon,  and  the  mere 
Acpeptance  of  gooJ;i  illegilly   taken  by  auotber  do?j  not   always  furnish  evidooat  of  aa 
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by  the  sheriff  upon  a  levari  facias;  but  counsel  for  the  plaintiff  took  several  [  129  ] 
exceptions  to  the  plea:  1st.  That  the  defendant  here  pleads  only  the  writ  of 
levari,  and  the  execution  thereof,  which  is  indeed  sufficient  to  justify  the  offi- 
cer, but  a  stranger  who  commands  the  bailiff  to  do  execution  ought  to  set 
forth  the  outlawry,  ^c.  Here  is  a  request  to  Anthony  and  Joseph  (to  whom 
the  warrant  is  directed),  super  quo  John  and  Joseph  took  them,  whereas  John 
was  named  before,  so  that  here  is  no  trespass  confessed,  as  there  ought  to 
be  before  it  can  be  justified.  To  tho  first,  Hoh,  G.  J.,  said,  there  seems  to  be 
a  difference  between  one  that  comes  under  the  officer,  and  one  that  sets  the 
officer  on  work;  as,  if  there  be  no  judcrment,  the  officer  in  safe,  but  not  the  [  ISO  1 
plaintiff  who  sets  him  to  work;  if  judgmpnt  be  set  aside  for  irregularity,  the 
officer  is  safe,  but  not  the  plaintiff,  who  intermeddles;  for  which  hef  cited  the 
case  of  Felgate,  anno  1655.  (2  Sid.  \*ib.  S.  C.)  If  there  be  judgment  against 
one  that  is  no  terre-tenant,  the  demandant  that  recovered  is  a  disseisor,  but 
not  the  sheriff;  so  perhaps  here  you  should  not  only  show  that  there  was  a 
process,  but  also  that  there  was  an  outlawry;  if  there  be  judgment  against  a 
casual  ejector  and  execution  thereupon,  it  is  a  good  warrant  to  the  sheriff; 
jet  if  the  plaintiff  enters,  trespass  lies  against  him  if  he  has  really  no  title. 

2.     Sands  v.  Child.  E.  T.  169^J.  C.  P.  3  Lev.  352,  ®"'  *^^'*!|- 

Per  Cur.  A  servant  may.be  sued  for  a  tort  done  by  the  masterycommand.  *f  ""^**  ** 

IV.     RELATIVE  TO  WHEN  SEVERAL  ACTIONS  ARE  MAIN- 

TAINABLE. 
I.     AiKiNHEAD  v.  Blades.    M.   T.   1814.  C.  P.    1    Marsh,  17;  S.  C.   5 

Taunt.  198. 
The  first  count  of  the  declaration  stated,  that  the  defendants,  on  the  26th  P®  ®?^''^ir 
of  April,   18 1:3,  and  on  divers  other  days  and  times  between  that  day  and  the  ^^^^^^f  ^  g^ 
commencement  of  this  suit,  broke  and  entered  the  plaintiff's  dwelling-house,  ri  facias 
&c.,  and  on  the  day  first  mentioned  seized  and  took  the  plaintiff's  goods,  and  sale  of 
cooverted  them,  &c.     The  second  count  stated  that  the  defendants,  on  the  day  good*  and 
and  year  first  above  mentioned,  broke  and  entered  the  plaintiff's  dwelling  house  ®**P'"5 
and  continued  therein  for  a  lonir  space  of  time,  to  wit^  from  thence  until  the  tm  ufter  th» 
commencement  of  this  suit.     The  third  count  was  for  a  common  asportavit.  reiuirn  of 
Pleas,   1st.  Not  guihy;  2ndly.  That  the  trespasses  in  the  three  counts  men-tha  writ  is 
tioned  were  the  same  act,  and  not  different  trespas-^es;  and  to  this  a  justifica- ""**  **"**• 
cation  under  a  writ  of  testatum  fieri  facias.      The  point  in  question    was  that'**'**  *^"^'' 
contained  in  the  second  plea,  viz*  whether  the  trespasses  in  the  three  counts 

'  a9«iAnt,  2  Rol.  .555,   I.  50;  ns  if  a  pmind-kcftper  receive  frooffji  iMiwally  disrrainert;   Cov\rp. 
476.      Rut  in  the>:e  cases,   if  the    p<irty  after  domund   withhold  the  goods,  trover  may  be 
tupporled  ogainst  him. 

Tre.«p:is«  lie-:  against  a  phnriif,  or  thnsio  who  act  in  hi^  nid,  for  ffrnnting  a  replevin  afler 
notice  of  a  cl  lim  of  properly;   Le'^nard  v.  Stacev,  fi  M  »d.  140.     Where  a  justice  of  peace 
commiti*  one  as  a  reputed  father  of  a  bnsard,  wliich  afler  npppnrs  to  be  no  linit-ird,  an  ac- 
tion «»f  fre-ip'tg-*  {ind  imprisnninRnl  lies  ng  lin^t  tbo  jtHtice;   Dr.  Groinvel's  onse,  Comh.  482. 
An  officer  of  cuitom<(  in  ii.iblo  in   trenpnsfl   for  a  wrong  seizure,  notwilhManding   prohnble 
cau9«i;   Leglisle  v.  Champunte.  Slrii.  8iJ0.     If  bailiff-*  hreik  open  door.^  lo  execute  process,.' 
the  party  injured  may  hive  an  MCfiono/  tre^tprisa  nsr:iin«i!  them;  but  the   Court  will  not  grant 
an  attachment  azainsl  them,  uuleias  it  app«>ar  to  have  been  an   ahune  of  the  process  of  the 
law;   Anon.  6   ^fi»d.  105.     Rut  trospi^s  will  not  lii;  ngain<t   the  lessee    who  holds  over  hii 
term,    without  an  actual  entry;  Trevillian  v.  Aridnnv,  .5  Mod.    .384.      No  action  of  tre;<pas9r 
will  lip  fur  a  ieft'^ee  for  year;<  Jigainsi  iho  lessor,  nlihoughr  he  diKtrain   without  rau^^e;   Anon. 
11  Mod.  -209.  n.;  j*e*i  also  Dalt.  'X     Tc'spass  does  not  lie  szainst  one  who  find"*   goods,   or 
one  to  whom  good;*  arubnilitd  or  lent,  though  he  refuse  to  deliver  ihein;  I  Ro.  130;  2  Saund.- 
47.  p.     If  a  defendant  in  r;U!<lt»dy  u^ion   mesne  process  tender  n  b.iil  hnnd   with   sufficient 
lioretiea  to  the  bailiff,  and  he  refute  i',    yet   an  action  of  trespass  will  not  lie  against  him: 
but  the   party    inJMred   may  netik  his  remedy  by  an  aclii»n  on  the  case  Against   the  sheriflf 
Smith  V.  Hall,  2  Rfi»d.  ,32.     U  will  not  lie  again-t  the    hhcriiffor  exe*-u*ing  proce^^i.  though 
it  were  erroneous;   Cox  v.  Biirn.-ley,  Hub.  48.     I'respass  and  false  imprisonmcnt.will  not  lie 
againat  the  gaoler  of  a  hberiy  for  delivering  a  prisoner  committed  to    his   custody  under  »* 
warrant  from  the  baihff,  allhough  the  arrest  mas  maile  out  of  the  btilifTs  jurisjliclion;  Oliet 
T.  Be««ey,  2  Show.  149.  205.     if  will  not  lie  ngainsi  a  potind  keeper  for  merely  receiving 
ealtlA,  iliougn  the  taking  was  tortious     if,  in  so  doing,  he  keep  within  the  strict  line  of  hm 
duty;  2  Show*ii.     Ao  officer  iball  not  be  aade  a  trespatier  by  tela  lion;  Comb,  124. 
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mentioned  were  one  and  the  same,  or  diflferent  trespasses.  It  wad  proved  for 
the  plaintiff,  that  the  defendants  entered  for  the  first  time  about  the  lOlh  of  ' 
April,  that  the  goods  were  soid  by  auction  on  the  26lh,  against  the  plaintiff's 
will;  and  that  possession  was  kept  till  the  6th  of  May.  which  was  the  day  a^ 
ter  the  return  of  the  writ.  Mansfield,  C.  J.,  who  tried  the  case,  was  of 
opinion  that  this  only  proved  one  continued  trespass;  and-  the  defendaats 
in  consequence  obtained  a  verdict. 

Lord  Mansfield,  C.  J.     In  the  case  cited  from  East,  the  defendant  was 
[  131  J  bound  to  remove  the  goods  within  five  days;  the  continuing,  therefore,  on  the 
premises  after  that  tiftie  was  a  distinct  trespass;  but  in  the  present  case  who 
can  fix  the  period  when  the  first  trespass  ceased,  and  the  second  began? 
Trespaw  2.     Axon.  M.  t.  1698.  K.  B.  12  Mod.  331. 

maybe  Hoh,  C.  J.     Trespass  maybe  joint  or  several,  as  the   plaintiff  pleases, 

joint  ^"^^  though  the  fault  be  the  same  in  respect  to  him;  btu  is  several  as  to  the  agent, 
'  because  the  act  of  one  is  not  the  act  of  the  other. 

3.     Bayly  v.  Raby.  E.  T.  1720.  K.  B.  1  Stra.  420. 
And  ib«  It  ^j^g  moved  that  four  several  declarations  in  trespass  against  four  diflfer- 

not"conIoli  ^^^  persons  might  be  put  into  one,  or  an  affidavit  that  ih6  trespass,  if  any,  was 
date  ac  committed  by  all  jointly.  Per  Cur.  We  never  went  so  far  as  the  case  of 
tions  of  different  persons,  but  only  where  the  declarations  are  between  the  same  par- 
thisdeiorip  ties.  The  plaintiff  may  have  the  bent;fit  of  the  other^s  evidence  in  his  actioQ 
tion.  against  either;  but  this  will  be  to  deprive  him  of  that. 

V.    RELATIVE  TO  WH^T  FORCE  MAY  BE   USED  TO  RE- 
MOVE, 
j^  ^^  ^  Green  v.  Goddard.  M,T.  1703.  K.  B.  Salk.  641. 

peaceably  Trespass,  assault,  and  battery  laid.  The  defendant,  as  to  the  vi  d  armtj 
he  mudt  be  pleaded  not  guilty,  and  as  to  the  residue,  that,  long  before  a  stranger^s  bull 
requested  had  broke  into  his  close,  that  he  was  driving  him  out  to  put  him  in  the  pound, 
to  leave  be  and  the  plaintiff  cam^  into  the  said  close,  and  "  manu  forte  impedivit  ipsuo:! 
fore  force  jjQ  taurum  prsad.  recu.-jsisse  voluit,  et  quod  ad  prs&veniend.  &.c.  ipse  idem  de- 
if  forcibly/ ^^'^^'  P&fvum  fiagellum  super  querentum  molliterimpossuit,  quod  e^t  idena  re- 
he  may  be  sidum,  4rc.  absque  hoc  qiod  cul.  fiiit  ad  aliquod  tempii'i  ante,  eundem  IS 
instantly  re  diem.''  The  plaintiff  demurred:  the  counsel  for  the  plaintiff  argued,  that 
■isied^by  xh^y  should  have  requested  him  to  go  out  of  the  close;  ISHen.  6,  91;  11 
force.  ji^^    g^  23;    2  Ro.  Trespass,  647,  648,  519;    and  that  ftageUwn  moUUtr 

imponere  is  repugnant;  1   Sid.  4. 

Per  Cur,  There  is  a  force  in  law,  as  well  as  in  every  trespass  quare  clau^ 
turn  f regit.  As,  if  one  enters  into  another's  ground,  in  that  case  the  owner 
must  request  him  to  depart  before  he  can  lay  hands  on  him  to  turn  him  out; 
for  every  imposilio  manuum  is  an  assault  and  battery,  which  cannot  be  justifi- 
ed upon  the  account  of  breaking  the  close  in  law  without  a  request.  The 
other  is'an  actual  force,  as  in  burglary,  as  breaking  op«^n  a  door  or  gate,  and 
m  that  case  it  is  lawful  to  oppose  force  to  force;  and  if  one  breaks  down  the 
gate,  or  comes  into  my  close  vi  el  mitkiSj  1  need  not  request  him  to  begone, 
but  may  lay  hands  on  him  immediately,  for  it  is  but  returning  violence  with 
Yiolence.  So  if  one  comes  forcibly  and  takes  away  my  goods,  I  may  oppoae 
him  without  warning,  for  there  is  no  lime  to  make  a  requests 

I  '»  I         VI.  RELATIVE  TO  THE  ACTION  FOR.f 

(A)  Declaration. 
(a)   Title  of  the  court.     See  awfe,  tit.  Declaration. 
(6)  Tdle  of  the  term.     See  ante,  tit.  Declaration. 

*  TreepssB  doe*  not  lie  for  chasing  plaintiff !«  sheep  oit  of  defeiMf Ant's  land,  which  irerir 
trespa«Bin(  there;  Millen  v.  Fawtrey,  VV.  Jo.  131. 

t   TreffpsM  vi  et  armig  cannot  be  tried   in  an   inferier  coart;  Lnnsbert  v.  Thnrstos,  8 
Salk.  849;  Wing  v.  Jackson,  1  Med.^  215;  aed  vide  Lane  v.  Robinson,  2  Mod.  192.  Tree*  ' 
pass  vi  et  armi$  raay  be  brooght  in  B.  R.,  and  tbo  damagea  laid  to  any  amoiuit^  thoa^ 
aador  4Q«.;  Lainben  y.  Tbruston^  2  Caitlk  10S« 
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(c)   Venue*  ^ 

(d)  Recifalofihewrif,  ^ 

Franklin  v.  Reeve.  M.  T.  1735.  K.  B.  Stra.  102^. 
Error   on  judgment  of  C.  B.  in  trespass;  where  after  recital  of  the  writ,  The  recital 
the  plaintiff  counted  for  taking  and  carrying  away  several  loads  of  dung  and  ^^  '*'•.  ^"' 
soil  without  saying  ipsius  qtuzrenlis;  and,  after  a  verdict,  that  wastbject6d,  and  "V  ^'j„* 
held  that   this  was  such  a  defect  of  title  in  the  count  as  could  not  be  aided  by  the  count.t 
the  verdict,  which  aids  not  a  defective  title,  but  only  a  titlo  defectively  set 
forth.      But  though  the  count  was  held  ill  yet  the  Court  thought  it  may  be 
made  good  by  the  recital  of  the  writ,  which   had   shown  them  to  be  the  dung 
and  soil    of  th^   plaintiff,  and  was  to  be  taken  as  part  of  the  declaration,   ac 
cording  to  the  cases  in  Cro.  Jac.  536;     1    Sid.    150,  187;     1  Keb.  699,  727; 
Lutw.  1529;    1  Mod.  219.     And,  though  it  was  agreed  there  was  no  original 
(which  otherwise  they  would  have  set  up  for  by  certiorari),  yet  as  the  want  of      %. 
that  was  aided  by  the  verdict,  the  judgment  should  be  affirmed.  ^ 

(e)   Slafemenl  of  time  and  the  continuando, 
Moi^KTOx  V.  Ashley.  M.  T.  1703.  K.  B.  6  Mod. .38;  S.  C  2  Salk.  638.     j^  ^^^  .^ 
Trespass  for  breaking  the  plaintiff's  close,   treading  down  his  grass  and  j^eVin'ef 
hunting  and  killing  his  rabbits,  on  divers  days   and  times,  from  such  a  time,  u  was  mu 
with  a  continuando  of  the  said  trespass,  as  to  all  the  .particulars,  is  good;  for  al  to  do  it 
although  one  act  cannot  be  continued  from  one  day  to  another,  yet  an  act^^^^  '  ^^'^ 
may  daily  continued.  '*?"';"«;-^ 

(/)   Slaiemenl  of  title,  I    1^^  I 

Crowder  v.  Oldfield.  M.  T.  1703.  K.  B.  6  Mod.  21. 
Powell,  J.,  who  was  of  the  Common  Pleas  when  judgment  was  there  given,  No  title 
agreed  that  one  may  declare  in  an  action   for  damages   upon  his  possession,  "®®^  ^^ 
without    any  further  title   against  a  wrong-doer;  and  he  agreed  the  case  ofjj.*^^"^^^" 
Bust  v.  Stroud,  upnn  a  legitime  posaessionalus,  for  hindrance  of  common,  to  be  gainst  a 
good,  because  it  was  against  a  stranger  and  a  wrong-doer;  but  against  the  wrongdoer 
owner  of  the  soil  you  must  make  title.  possession 

*  In  trespass  for  injarics«to  real  property  the  venue  is  local;  II  Med.  101;  but  if  it  be   •     ^n    * 
for  taking  goods,  or  wrongs  done  to  a  personal    chattel,  it  is  transitory,  and  may  be  laid  ia 
any  coaniy. 

1  If  a  writ  of  trespass  be  for  entering  into  a  honse  and  two  closes,  and  the  declaration 
state  a  trespass  in  a  honseand  in  one  close  and  one  tofi,  the  variance  is  fAtal,  for  a  toflonly 
signifies  the  groond  on  which  a  hailding  was  before  erected,  and  so  ezclades  the  idea  of  a 
close;  Skidmore  v.  Barchier,  2  Show.  93,  225. 

t  It  is  not  necessary  to  state  the  precise  day  on  which  the  trespass  was  comniitted,  it 
will  be  safticient  to  insert  any  day  before  the  commencement  of  the  action.  In  stating  th« 
place,  naming  a  vill  or  parish  is  sofficieht;  1  Saond.  347.  a.  In  trespass  for  breaking  a 
boBse  in- such  a  parish  and  ward  in  L..  upon  not  gailty,  the  jury  found  the  house  was  in 
the  parish  hut  not  in  the  ward,  but  held  good,  being  admitted  by  the  parties,  and  that  the 
latter  wor<^s  were  soperfiaous;  Hassall  ▼.  Juxen,  Cro.  Eliz.  28  ^  i 

§  It  was  formerly  the  practice  to  declare  with  a  continuando,  that  is,  alleging  '*tbat 
defendant  on  such  a  day  committed  certain  trespasses,  and  continued  the  said  trespasses 
from  such  a  day  to  such  a  day «  at  divers  days  and  times;*'  but  it  is  now  more  usual  in  ac* 
tionf  for  trespasses  on  land  to  state,  '*ihat  the  defendant  on  surh  a  day,  in  such'h  year,  and 
on  divera  other  days  and  times  between  that  day  and  the  exhibiting  the  bill,  with  force  and 
arms  committed  several  trespasses.*'  'The  precise  day  being  staled  in  the  declaratidn  is  not 
material;  for  the  plaintiff  may  prove  the  defendant  guilty  at  any  time  anterior  to  the  com- 
mencement of  the  action,  though  it  be  prior  or  sutifequent  to  the  day  laid  in  the  declare^ 
tion,Co.  Litt.  280;  and  be  may  give  evidence  of  any  number  of  trespasses  committed  dur- 
ing the  period  specified.  Where  acts  terminate  in  themsrives,  nnd,  when  once  done,  can 
never  be  re-committed,  there  can  of  course  be  no  continuando,  as  killing  a  number  oC 
hares,  each  of  which  is  a  separate  act;  and,  therefore,  where  trespasses  are  laid  in  a  con- 
tinuando that  cannot  from  their  nature  be  continued,  exception  should  be  taken  at  tber 
trial;  for  the  plaintiff  ought  to  rocover  but  fur  one  trespass,  Hoi.  N.  P.  86;  and  if  several 
trespasses  are  alleged  in  one  declaration,  and  some  of  them  might  be,  without  nnj  palpablv 
incongruity,  laid  with  a  continuando,  and  some  after  verdict,  the  Court  will  intend  that 
the  jury  had  not  given  any  damages  for  those  which  could  not  lay  in  a  cop^nuandoi  ha. 
Raym.  240. 

n  In  trespass,  plaintiff  need  not  make  title,  as,  in  trespass  for  divp^lmg  a  water  course^ 
the  plaintiff  need  not  show  his  title  thereto;  Rex  v.  Jenner,  Fort-  378;  Glyn  v,  Niehol*^ 
Gomb.  41.  48. 
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h 'v*'b  en  ^"  trespass.  The  declarnlion  was  without  vi  el  armxs.  Upon  general  dc- 
cominiti«d  murrer,  this  omission  is  fatal,  for  it  is  substance,  and  alters  the  entry  of  the 
▼i  et  ar  judc^ment,  which  ou^ht  to  be  with  a  capiat  when  the  action  is  vi  ei  armx»;  otli- 
mif.1  erwise,  wich^  misencordia, 

M34  J  2.     Masters  v.  Kestertow.  E.  T.  1785.  C.  P.  2  Black.  1089. 

In  itHting  .      Trespass  for  breaking  and  entering,  and  doing  damage,  in  several  closes  of 
of* action    *^®  plaintiff  at  Lambeth.     The  defendant  demurs,  for  that  the  number  of  do- 
if  in  tres '   ses  is  not  stated  or  set  forth  in  the  declaration,  neither  are  they  named  or  suf> 
pa«s  to  real  ficiently  described  therein,whcreby  the  defendant  is  unable  to  collect  the  sup^ 
property^t  posed  cause  of  action,  or  make  any  answer  thereto:  joinder  in  demurrer^ 
the  descriji      ginckstone,  J.     I  have  looked  into  this  matter  with  some  attention,  and  I 
notbo#r    c^J^'^civ®  that  anciently,  upon  a  writ  of  qtiare  clauswnfregU,  the  plaintiff  might 
nam JKr  a   (and  may  still)  declare  either  generally  for  breaking  his  close  at  A»,  or  might 
buttals.^      name  the  close  in  his  count,  as  of  breaking  and  entering   his  close,  called 
If  to  per     Blackacre,  in  A.,  or  might  otherwise  certainly  describe  the  same. 
p^ilJu.^iu  ^  ^'     Bertie  v.  Pickering.  M.  T.  1796.  K.  B.  4  Burr.  2455. 

descr.ution  P^*"  ^^^'  I"  ^  declaration  in  trespass  to  personal  property,  the  propertj 
must  be  at  must  be  accurately  described, 

cui«u«ly.  •  *j«|jQ  injury  ihould  bo  stated  direetly  and  pesitively;  and  not  by  way  p(  recital,  and 

•laleu.U  tlierefore  a  declaratien,  **For  that  whereas/'  or  * 'wherefore,'*  (lie  defendant  cninmltted  ihe 
action  coniplainrd  of,  is  bnd  on  special  demarrer;  2  Salk.  636;  Com.  Dig.  P•eade^|  e.  8tf. 
In  aa«aait  and  bnltery,  with  iwo  counts,  the  first  was  good,  the  second  vwas  with  ctsmquc 
ttiam,  and  entire  dain^igHs;  jadgmeni  was  arrented;  Rarige  ▼.  Onon,  Fort.  376.  A  eecend 
coant  in  a  decoration  in  trcspes.^,  lieginniag  with  quod  cum  may  l>e  amended;  Wilder  ▼• 
Handy,  Sira*  1151  ;•  .Mariihall  v.  Rij;g%  2  Ld.  Raym.  1 162.  JVeenon  de  to  quod,  afitr  » 
quod  cum^  i»  Q'poaiiiv^  charge;  Dobs  v.  Edmonds,  Stra.  681. 

t  A  decUiratlon  in  trespass*  wiihont  vi  et  armis  was  formerly  bad  on  general  dem«rrsr» 
Wildgoose  V.  Borgess,  Salk.  636;Cro.  Jac  443;  Anon.  12  Mod.  24;  ihoagh  the  omisaioa  of 
vi  et  armit  in  the  coant  purt  in  trespass  in  the  C.  P.  did  not  hart,  if  those  words  were  id 
the  writ,  Latw.  638;  and  now  the  only  mode  of  taking  advantage  of  the  onsissioQ  is  bj 
special  demurrer,  4  &  5  Anne,  e,  16;  see  Day  v.  Markett,  2  Ld.  Raym.  985. 

t  In  trespass,  pUiniilf  need  not  make  litis  as,  in  trespass  for  diverting  a  waterconraet 
the  plainti^  need  not  show  title  thereto;  R^z  v.  Jenner,  Fort.  378;  (iriyn  ▼.  Niebol#» 
Comb.  41.  43.  A  coant  in  trejipass«  that  the  defendant  clausum  f regit  et  herbam  tuam 
et  pratunit  viz.  decern  acres  prati  spoliavit^  of  the  value  of,  Ac.  in  the  close  aforesaid, 
then  and  thefe  growing,^"  is  bad;^  Anlaby  v;  Welhorne.  2  Show.  465.  Bat  tieapass  for  en- 
tering, his  house, and  taking  several  calves;  &c,  was  held  good,  withoot  shelving  the  naro- 
ber;S»lk.  645;  Anoo.  1  Vent.  272.  In- trenpasa  quare  arbores  st«cct<]ft7,  the  declaration 
was  held  insuflicient,  l>ecaose  not  expresned  what  kind  of  trees;  1  Vent.  53.  So  of  fishes, 
for  not  staling  the  number  and  kind,  and  not  aided  by  verdict;  Anon.  1  Vent.  272,  S29. 
Trespasts,  for  carrying  away  diver  sa  onera  equina  of  gravel,  held  bad  for  nncertainiy,  and 
not  aided  by  verdict;  Blake  v.  Ctdiiie,  2  Vent.  73.  So  divertns  peeias  maheretnii  ctpit 
itc.  naogitt  for  the  ancertainty;  Lenchmere  v.  Toplady  2  Vent.  262. 

§  It  is  generally  advisable  in   trespaM  quart  clausum  fregit  to  state  the  name  of  the 
olo'te,  and  its  abuttals,  in  order  to  avoid  the  neeessily  of  a  new  assignment,  Bui.  N.  P.  89;< 
in  Cixte  the  defenddnl  should  plead  liberum  tenementum;  but  partiralar  care  ought  to  be 
taken  that  such  d^cripiion  correspond  precisely  with  the  facts,  otherwise  the  plaiotiflTmaj 
bo  nonsuited;  1  T.  R.  479. 

11  In  trespass  for  taking  and  carrying  av^ay  goods,  the  value  of  the  goods  ^nast  bi«  auted;- 
Anoo.  2  Show.  149.  Treupdss  omitting  the  valae  of  the  goods  is  ill  on  a  general  demur- 
rer; 2  Lev.  230.  Declaration  in  trespass  for  taking  goods  is  bad,  onlera  it  state  the  goo4f 
to  be  the  plaintiff's,  bat  it  may  bo  made  good  by  deicndiint's  plea;  I  Sid.  184.  Treapaji 
for  taking  and  carrying  away  certain  beasts  of  the  plnintilT  viz.  one  hone,  iVe.  abd  also 
one  curt,  is  not  good,  unless  *  the  pioperty  nf  the  plaiotilT*  be  repeated  in  the  declaration 
al^er  each  article:  Cannot  v.  CoUiiigdell,  2  Show.  395.  In  trespass  for  taking  '*two  cowa 
at  A.,  and  aUo  a  loid  of  wheat,  the  goods  of  the  plaintiff,  thuro  found,"  the  words  "the 
goods  of  the  plaintiff**  refer  only  to  the  wheat,  and  therefore  the  trespass  for  taking  tho 
iwo  0OW&  is  ill  laid,  inasmuch  as  the  declaration  does  not  stare  that  they  w«*re  the  goods  of 
the  plaintiRs  Jose  v.  Mills,  6  Mod.  16.  Tre>>pa8«  quare  duos  equos  apud  D.  et  tritieum 
de  bonis  propriis  ipsius  A,  Uc.  cepit,  held  ill;  becao^fo  the  property  of  the  horses  not 
abqwo,  and  the  Aniuages  entire.  Salk.  640.  Trespass  vi  et  armis  for  taking  the  maretp- 
$ius  querentis  ne&t\on  bonaet  catalla  sequent,  and  suins  them  up.  bat  does  not  say  that 
they  were  goods  ipsiu%  querentis \  and  on  demurrer  it  was  held,  the  plaintifT  might  havo 
judgment  f^ir  th^  mare,  in^d   release  the  acliott  for  the  rtaidaej  Catforthay  ▼.  Taylor,  T. 


TRESPAS3.— Pfcw.  M 

(A)  Statement  of  danvages  and  cencluiion,  [  195  ] 

1.     Dove  v.  Smith.  E.  T.  1704.  K.  B.  6  Mod.  Jo3. 
Id  trespass  for  breajking  the  defendant's  clo!?e  and  treading  his  grass.      It  *'*'»•  ■ 
appeared  on  evidence,  that  the  plaintiff  had  a  close  adjoining  to  the  back  part  ^L^'^f 
of  the  defendant's  house,  which  was  a  public-house;  and  the  defendant  some- g|*^*J*5« 
times  used  to  Get  a  table  for  his  guests  in  the  said  close,  and  serve  them  there,  aiat«d.' 
and  that  he  often  used  to  walk  there  for  his  own  pleasure,  and  with  others 
who  shot  with  bows  and  arrows  there. 

Hoh.  C.  J.     You  may  give  evidence  of  the  value  of  the  damages  done,  or 
you  cannot  recover,  for  the  law  goes  by  evidence. 

2.     Melwood  v.  Leech.   E.  T.  1698.  K.  B.  I  Ld.  Raym.  38. 
Trespass.     The  words  contra  pacem  were  omitted  in  the  declaration;  and,  And  th«  ds 
therefore,  after  execution  of  a  writ  of  inquiry,   it  was  moved   in  judgment,  ^ho*"",^!?"^ 
But  HoJi,  C.  J.,  seemed  to  incline  that  it  would  have  been  good  after  verdict,  cjuj^  g^" 

(B)    PlB4S.  'ir«j«ii'c«fn.f 

(a)  In  denialy  the  general  iasue^X  and  tohcU  may  he  given  in  evidence  under  it.       [  J36  ] 

1.     FuRXEAux  V.  FoTHERBY.  H,  T.  1816.  N.  P.  4  Camp.  136. 
By  Stat.  1 1  Geo.  2,  c.  19,  s.  21,  in  actions  of  trespass  brought  against  any  „,.     --  ^ 
person   entitled  to  rents  or  services  of  any  kind,   their  bailiff,  or  receiver,  or^.  gdm^*' 
other  person,  relating  to  any  entry  by  virtue  of  this  act  or  otherwise,  upon  the  ling  mv\ 
premises  chargeable  with  such  rent  or  services,  or  to  any  distres.s,  or  seizure,  denco  un 
or  sale,  or  disposal  of  any  goods  or  chattels  thereupon,  the  defendant  may  **•'"  **••  ••■ 

*  Trespaw  for  brsaking  into  the  f^Uintiflf't  hnadA,  iind  iMiialung  and  Iteating  hit  aervAnt  ^^\  ||j     ? 
k  g»od;  SalmoD  ▼.  Ballock,  2  Slkow.478.     For  the  as^nvlt,  &o.  may  lie  innerted  bj  way  fsudunt  ^n 
•f  aggravaiion  of  damages;  S^lk.    642.     Where   the  declamtion   wad  for   anioiing  into  ■  ^^^^^  ^^ 
■hip,  taking  away  focda,  converting  them,  aaaanUing  and  menncing  the  marincrt,  and  im- 
priaoniog  the  master,  so  that  they  eoaid  not  proceed  on  their  voyage ,  it  was  objected  that 
mrm  was  a  esse  and  trespass  vi  et  armin^  and  trover  and   conversion,  all  jomhied  in  one 
eoaot;  bat  it  was  held  good,  as  it  was  only  in  aggruvation;  ClHyton  v.  Cotesworth,  1  Show 
179,  180.     In  trespass  against  ba**hnnd  and  wi^,  the  dcclanition  mny  state  the  conversion 
te  have  been  to  iheir  own  oae;  2  Sannd.  47.  m.     Tf  a  ^i'e  be  ralsely  imprisoned,  ■  deela- 
ntion  by  hnsband  and  wife,  with  a  per  quod  his  domestic  concerns  remained  nndons.  and 
conelading  to   the   damage  of  both   is   good,  Rnsselv.  Corn,  6  Mod.    127;  Comb.   184. 
Trespaas  for  entering  the  hojKe  of  A.,  arid  taking  the  gooda  of  B.,  ad  damnum  ipnorum^ 
after  a  verdict  and  entire  damagen,  fhe  judgment  was  arrested  ;Maddox  v.Taylor.8  Mod.S70. 

t  The  omission  of  the  concJasion  of  contra  pacem  was  formerly  held  to  be  matter  of 
lobstancc,  bat  it  moat  now  be  specially  demurred  to.  Comb.  108:  2  Chiity  PI.  847.  n. 
The  want  of  contra  pacem  is  aided  after  >'crdic't  by  the  21  Jac.  I.e.  13;  Mosgrave'i 
ease,  W.  Jo.  172.  Trespass  laid  in  the  time  of  King  William  and  againat  the  peace  ef 
C^aeeo  Anne,  is  bad  on  demvrrer,  hut  good  after  verdict;  Day  v.  Mai«kett»  6  Mod.  80; 
Salk.  640.  Where  the  plainiifT  counts  of  a  trespass  done,  part  in  a  former  king's  time, 
and  part  in  the  prbsent  king's  time,  he  shall  allege  it  to  be  against  the  peace  of  both 
kings;  Plow,  38;  I  Ro.  259;  1  Show.  28. 

X  In  trespass  either  to  real  or  personal  property,  the  general  isshe  is.  not  guilty;  and  if 
the  action  be  concerning  the  former,  it  puts  not  only  in  iwoe  the  fact  of  the  trespuss,  bat 
also  the  title,  etiflence  of  which,  and  of  the  right  of  pesseision.  is  admissahle  ns  a  demiae 
from  the  owner  of  the  land,  7  T.  R.  354;  or  the  defendant  may  prove  that  at  the  lime  of  the 
•ipposed  trespass  the  freehold  and  right  of  possession  were  in  a  tbiid  person  and  that  he 
entered  by  Ins  command;  8  T.  R.  403.  The  plea  ef  not  guilty  is  proper  in  trespasi  to 
persons,  il'^ne  defendant  committed  no  assiiolt,  battery,  or  imprisonment,  «3k;c.,  and  in  tres- 
pass t6  personal  property,  if  the  defendsint  were  not  guilty  of  taking,  kc.  8  T.  R.  408; 
and  in  trespass  to  real  property  this  pies  not  only  puts  in  iiisoe  the  fact  of  the  treepsss, 
itc  bui  also  the  title,  whether  freefiold  or  possessory  in  the  defendant,  or  a  person  onder 
whom  he  claims  may  be  given  in  evidence  under  it;  which  matters  show  prima  facie 
that  the  right  of  possession,  which  is  necessary  in  trespass,  is  not  in  the  plainiiflf,  but  in 
the  defendant,  or  the  party  onder  whom  he  justifies;  8  T.  R.  403;  7  T.  R.  254; 
Willea,  222.  Bot  where  the  act  would  at  common  law  prima  facie  appear  to  be  a  tree- 
pais,  any  matter  of  justification  to  excuse,  or  done  by  virtue  of  a  warrant  or  aothority, 
most  in  general  be  specially  pleaded:  2  Campb.  378,  879.  500;  Co.  Lit.  282.  b.  283.  a.t 
Dongl.  611;  2  Rol.  Ab.  682;  12  Mod.  120;  1  Saond.  298.  n.;  1  Com.  Dig.  Pleader, 
E.  16,  16,   17. 

§  Bat  onder  this  plea  the  defendant  eannot  prove  a  licence  from  ihe  pWiintiff,  2  T.  R. 
166;  or  a  right  of  way,  Gilb.  E;.  217,  or  incorporeal  right.  Com.  Dig.  Pleader;  E.  16; 
1  Will.  178;  and  where  the  act  would,  at  common  law,  prima  facie  appear  to  be  tree- 
|wai,aDy  matter  of  joiti6eation  or  etooae  moit  ia  general  be  specially  pleaded;  Ibid.  If 
Mod.  120. 


M  TRESPASS.— Action  for. 

take  a  d!t    plead  the  general  issue,  and  give  the  special  matter  in«evidence;  Vaughan  r. 
trm  for      bavis,  I  hsp.  N.  P.  C.  257.     Lord  Kllenborough,  C.  J.     In  that  case  the 
aDDHetf  to    t®"*nt  had   removed  his  goods  clandestinely  from  the  demised  premises,  but 
where  the    the  landlord  had  seized  them  as  a  distress  within  thirty  days,  as  allowed  by  the 
diitrees  it    preceding  stat.  11  G.  2,  c.  19,  s.  1.      It  was  holden  that  to  an  action  of  treg- 
madeon      pass  brought  by  the  tenant  against  the  landlord  for  such  seizure,  the  defendant 
the  premia  could  not  give  the  fipecial  matter  or  evidence  upon  the  general  issue  by  virtue 
*  of  the  preceding  clause  (s,  ^1,)  for  that  clause  is  confined  to  those  cases  where 
the  distress  is  made  upon  the  premises  demised.     In  this  case,  the  defence 
must  be  pleaded  specially. 
L  137  ]  2.     Hawkins  v.  Wallis.  T.  T.  1763.  C.  P.  2  Wils.  173. 

And  under       Trespass  for  nailing  trees  against  the   plaintiff's  wall.     AAer   not  guilty 
the  general  pig^ded,  and  verdict  for  the  plaintiff,   it  appeared  on  a  case  reserved,  that  the 
mon  or  oih  plaintiff  was  possessed  of  a  green-house,  the   back  wall  adjoining  to  the  de- 
ar ease        fendant's  close,  and  that  the  defendant  nailed  the  trees  growing  in  his  close  to 
meoican     the  wall  of  the  green-house,  which  was  the  absolute  property  of  the  plaintifl^, 
DQt  be  giv   jjjjj  that  the  defendant  had  used  so  to  nail  his  trees  for  thirty,  years  last  past, 
4*uoe.         without  interruption;  it  was  insisted  that   this  long  usage  was  a  possession  of 
the  back  part  of  the  wall  in  the  defendant,  though  the  property  of  the  wall  was 
in  the  plaintiff;  but  it  was  resolved  that  this  was  no  possession  in  the  defend- 
ant, but  an  easement  only,  and  could  nut  be  given  in  evidence  upon  the  gene- 
ral issue,  for  whoever  claims  an  easement  must  plead  it  specially.     The  long 
enjoyment  in  this  case  would  perhaps  have  been  evidence  of  a  licence  to  nail 
fruit  trees  to  the  wall  in  case  a  licence  had  been  pleaded;  but  if  this  should 
be  allowed  to  be  evidence  of  such  an  actual  possession  of  the  wall  in  the  de- 
fendant as  to  oust  the  plaintiff  of  his  possession,  it  would  tend  to  introduce  a 
confusion  of  property,  for  it  is  the  constant  practice  in  all  places  for  persons 
to  nail   fruit  trees  to  the  walls  of  their  neighbours;  see  Bac.  Ab,  tit.  Tres- 
pass..   Judgment  for  plaintiff.     Gould,   J.,  adding:  ^'Suppose   the  wall  falls 
down,  it  being  the  plaintiff's  property  and  fence  next  the  defendant's  close, 
the  piaintiff  must  rebuild  it,  or  the  defendant  might  have  an  action  against  him." 

^  (9)  In  discharge* 

j.  1^8  J     l0f.     Accord  and  Salisfaction.ii — See  also  an/c,  tit.  Accord  and  Satisfaction, 

2nrf.  Release.^    3rd.  Licence. 
Dennett  v.  Grever.  M.  T.  1782.  C.  P.  Willes,  195. 
A  licence        In  trespass  against  A.,  B.,  and  C,  for  breaking  and   entering  plaintiff's 
p!eaded'§    house,  and  continuing  there  ten  days,  and  selling  divers  goods,  the  defendants 
/»od  where   pleaded  that  before  the  time,   when,  Sfc.y  the  plaintiff  licensed  A.  to  enter  the 

*  In  all  actions  of  tre^past,  whether  to  the   perion,  perjional  or  real    propertj,   matiera 
in  dischar|(e-of  the  action  must  be  pleaded;  8  Borr.    1353;  I  61a.  Rep.  888;  1  Will*.  45. 

t  Accord  and  satittrictibn  19  a  good  plea  in  trespass,  hot  accord  alone,  withnat  salisfae- 
tion,  cannot  he  sastained,  3  Barr,  1353;  9  Rep.  18;  and  in  this  plea,  it  should  be  shown 
^  how  the  satisfaction  is  performed,  Sirn.  891;  to  which  tho  plaintiii*  in  his  replicaiion  may 
deny,  or  state  that  it  was  (or  a  distinct  and  different  trespass;  or  he  may  allege  that  the 
defendant  has  been  guilty  of  a  trespass  subseqaent  to  the  accord;  Com.  Dig.  Pleader,  3. 
n.  12. 

t  If  a  trespass  be  joint,  a  release  to  one  is  a  bar  for  all.  for  though  n  trespass  be  com- 
mitted by  several,  yet  it  may   be  either  against  one   or  against  all.  for  in    tresspass  all  are 
prineipnU,  and  each  is  answerable  for  the  act  of  his  co-trespasser,  and  as  there  can  be  hot 
4>ne  satisfaction,  a  release  is  a  release  of  the  trespass,  atid  all  have  equal  benefit;  Hob.  66. 

§  Licence  to  enter  and  occupy  land  for  a  certain  time  amounts  to  a  lease  and  ought  to  be 
pleaded  as  such;  Adm.  Per  Cur.  6  H.  7.  1.  a.  cited  in  Plowd.  642.  a. 

'  1.  Where  an  entry,  authority,  or  licence,  is  given  to  any  person  hy  law,  and  he  abuses 
it  hy  the  commission  of  some  act,  he  shall  be  considered  as  t  trespasser  ab  initio,  i.  «. 
from  the  first  entry;  for  the  law  determines  from  tho  subsequent  act  quo  anitno  or  to  what 
intent  the  original  entry  was  made;  as,  if  a  person  enters  an  inn  ^r  tavern,  and  afierwardt 
commits  a  trespass  hy  carrying  away  anything,  the  law  adjudges  that  he  entered  for  that 
purpose;  and  because  the  act  which  demonstrutes  it  is  a  trenpasi  he  shall  be  a  trespasser 
jkb  initio;  but  in  such  a  case  if  the  party  is  guilty  of  a  mere  non-feasance,  as  in  the  case  of 
an  entry  into  an  inn.  and  refuoinjj  to  pay  for  the  liquor  which  he  has  consumed,  J^ix  Car- 
penters' case,  8  Rep.  146;  thero  he  cannot  bo  considered  as  a  Irespasfor  ab  initio,  becisse 
4  mere  non-feasance  does  not  amount  to  a  trespass. 

X»  Where  the  entrj,  authority,  or  licence,  to   do  any  thing  is  given  by  the  patty,  tber#. 


TRESPASS-^Pfca.  » 

house,  and  lo  continue  therein  for  the  sale  of  his  goods,  by  virtue  of  which  li-f  P®"**"  >• 
cence  A.,  in  his  own  right,  and  B.  and  C.  as  his  servants,  peaceably  entered  I|o*an*ac'*' 
the  house  by  the  door,  then  open,  to  sell  the  said  goods;  and  in  and  about  the  it  it  neceJ 
sale  of  the  goods  necessarily  continued  in  the  house   for  ten  days,  &c.,  con-sarily  impli 
eluding  with  a  verification .     On  demurrer,  it  was  objected   that  the  licence  «(1  tli<>^  be 
was  personal  to  A.,  and,  consequently,  it  could  not  justify  the  entry  of  any  ""^^ . .  ^^ 
other  person,«>and  at  least  it  ought  to  have  appeared  on   the  face  of  the  plea  ^J^jtiiout' 
that  the  entry  of  the  other  defendants  was  necessary  for  the  purpose  mentioned  which  tlmt 
in  the  licence.     But  the  Couit  overruled  the  objection,  Willes,  C.  J.,  observ- act  could 
ing  that  unless  a  man  could  sell  goods- to  himself,  it  was  absvrd  to  contend  that°^^  '^* 
this  was  a  licence  to  A.  only  to  go  into  the  house;  besides,  it  was  highly  pro-  **"•' 
bable  that  he  might  want  to  take  several  persons  with  him,  in  order  to  assist  in 
the  sale;  and  this  is  sufBciently  set  forth  in  the  plea,  for  it  is  allefired  that  all 
three  necessarily  continued  in  the  house  for  ten  days  lo  sell  the  said  goods; 
and  if  their  continuance  therein  were  necessary,  their  entrance  must  certainly 
be  so  too,  and  was,  therefore,  sufficiently  alleged. 

4/^.  Jtidirnieni  recovered,  t.  ^39  1 

OuTBAM  V.  JMoRKwooD.  H.  T!  1803.  K.  B.  8  East,^46. 
To  an  action  of  trespass  for  digging  and  getting  coals  out  of  a  coal-mine,  A  judg 
alleged  by  the  plaintiff  to  be  within  and  under  his  close,  called  the  Cow  Close.  ™'y  ^*^^ 
The  defendant  pleaded,  and  showed  title  regularly  brought  down  to  them  •o  Jlj'pi^ded' 
right  uf  the  wife,  by  fine,  recovery,  &c.,  from  one  Sir  John  Zouch,  who,  in^g  whor«a' 
the  39th  year  of  Elizabeth,  was  seised  in  fee  of  the  manor  of  Alfreton,  and  of  verdict  hai 
certain  messuages  and  lands  within  the   manor;  by  virtue  of  which  title  they  been  Tound 
claimed  all  the  coals  under  those  lands,  except  such  as  were  within  and  under  j5'^j'"J||y  * 
any  of  the  messuages,  buildings,  orchard*!,  and  grounds,  which,  at  the  time  ofp^  j*  j^Jy^ 
a  recovery  suffered  in  the  reign  of  Queen  Elizabeth,  were  standing,  and  be^  in  trevpoM, 
ing  upon  the  said  lands  and  tenements;  and  which  coal-mines,  with  the  excep-  luch  ver 
tions  aforesaid,  passed  under  a  bargain  and  sale  from  Sir  John  Zouch  to  cer-^'^i  may 
tain  bargainees;  and  that  defendants  averred  that  the  coals  in  question  were  j,y  ^av  of 
under  the  lands  of  the  former  owner,  Sir  J.  Zouch,  and  were  derived  by  bargain  eitoppel  in 
and  sale  to  certain  immediate  bargainees,  and  from  them  to  the  defendant,  the  another  a^ 
wife,  and  were  not  within  or  under  any  of  the  messuages,  buildings,  orchards,  tion  be 
and  gardens,  which  were  the  subject  of  the  exceptions.    To  this  plea  the  plain-  ^ween  the 
tiff  replied;  and  relied  by  way  of  estoppel  upon  a  former  verdict  obtained  by  him  Jj^"*©,  p^, 
in  an  action  of  trespass  brought  by  him  against  one  of  the  defendants,  Ejleo,  gons  in  the 
the  wife  of  the  other  defendant,  she  being  then  the  solcj  in  which  he  declared  same  right, 
for  the  same  trespass  as  now;  to  which  the  wife  pleaded,  and  derived  title  in 
the  same   manner  as  now  done  by  her  and  her  husband,  and  alleged  that  the 
coal-mines  in  question,  in  the  declaration  mentioned,  were,  at  the  time  of 
making  the  before  mentioned  bargain  and  sale  by  Sir  John  Zouch,  parcel  of 
*   the  coal-mines  by  that  indenture  bargained  and  sold;  upon  which  point,  viz. 
whether  the  coal-mines  claimed  by  the  plaintiff,  and  mentioned  in  his  declara- 
tion, were  parcel  of  what  passed  under  Zouch's  bargain  and  sale  to  the  per- 
sons under  whom  the  wife  claimed,  an  issue  was  taken  and  found    for  the 
plaintiff,  and  against  the  wife      The  question  was,  whether  the  defendants, 
the  husband  and  wife,  were  estopped  by  this  verdict,  and  judgment  thereupon, 
from  averring  in  the  presetit  action  (contrary  to  the  title  so  there  found  against 
the  wife)  that  the  coal  mines  in  question  were  parcel  of  the  coal  mines  bar- 
gained and  sold  by  the  before-mentioned  indenture.     It  was  holden  that  the 
husband  and  wife  were  so  estopped,  and,  consequently,  that  the  plaintiff  ought 
to  recover. 

atthoogh  the  person  ta  whom  the  Qothority  iit  given  oiny,  by  tlfe  eommiMien  of  iabicqoeat 
a«t»,  be  a  trespasser,  yet  each  subeeqaent  acts  will  not  affect  the  original  entry  so  as  to 
make  that  which  is  sanctioned  by  the  aathority  oT  the  party  complaining  a  trespass.  la 
this  case,  therefore  the  suliKequent  actb  only  amount  to  treHpaKes. 

*  Bat  sach  a  grant,  will  not  of  coarse,   warrant  the  coinmistiion    of  an  act  beyond    ite 
prescribed  limits,  for  the  privilege   exercised  nnder   it  most  be  co-extentive  with,  and   net 
exceed,  the  terms  and  modifictitions  authorised  by  the  lipenee;  3  Campb.  N.  F.  .C*  90;  $ 
.     IKasC,  208. 
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5th,   Tender  of  ^menda.*"    . 
r  ^40  J  eth,  Limtlation^staiuleofY 

(c)  A  oonnecUd  With  the  person.     See  also  ante,  tit.  Assault  and  Battery. 
Weaveh  v.  Rugh.  M.  T.  1798.  K.  B.  8  T.  R.  78.  Jones  v.  Whitely.  E.  T. 

1770.  C.  P.  3  Wils.  71. 
A  Justtfiaa       To  trespass  for  assault  and  bRttcry^  the  defendant  pleaded  that  the  plaintifi* 
feoce^f  (be  ^**^  force  and  arms,  and  with  a  strong  hand;  endeavoured   forcibly  to  break 
poMssslon  ^^^  enter  the  defendant's  close;  whereupon  the  defendant  resisted  and  oppos- 
of  real  or    ed  such  entrance,  &c  ;  and  if  any  dannoge  happened  to  the  plaintiff  it  was  ih 
penooftl      defence  of  the  possession  of  the  sai4, close;  Willes,  17 j  4  Taunt.  821.     The 
m^rbe       Coort  held  U  proper. 

pleadeJ.l  (^)  •^  connected  with  personal  property. 

A  justifies  MiLMAN  V.  DoLWELL.  H.  T.  1810.  N.  C.  Campb.  378. 

lion  fort  Trespass  for  cutting  the  plaintiff's  barges  from  their  moorings  in  the  rirer 
tretpans  «•  Thames;  whereby  they  had  be^n  set  adrift  and  injured.  It  appeared  that  at 
DTODortv"  *  **'^*  when  there  was  a  great  quantity  of  ice  in  the  Thames,  the  defendant 
with  or       ^^9^  ^^^  barges  of  the  plaintifT  from  the  middle  of  the  river,  where  they  w^re 

eesi  inu  t        *  ^^^  "***  ^^  ^^^  ^'  ^*  ^^'  enaciji,  "  That  in  nil  notions  of  tre.«pa.«!<  quare  cinusum  fregit, 

be  Dleadod  fi^^  defendant  inny  p^ead  a  disclaimer  of  title  to  the  locus  in  quo,  and  that  the  trespass  was 

M    ciall         iDYoluntarj  and  procneded  from  ne/s^ligonce,  with  an  averment  of  haviu;;  tendered  sufficient 

J?^       J<§  amends  prior  to  (he  commencement  ofan  action;"  but  it  is  worthy  of  remark,  that  a. tender 

of  amends  alone  cannot  be  pleaded  by  ihe  defendant,  for  the  statute  only  nuihorizes  such  a 

plea  in  the  case  of  an  involuntary  trespasa  and  disclaimHr;  "2  Rol.   At)r.  570,571.     By  aev- 

•eral  statutes  particular  persons  are  authorif^ed  to  tender  amends,  and  plead  the  ofTer  of  recom- 

pence  in  bar;  see  ante,  tit.  Justice  of  ihe  Peace. 

1  This  defence  must  also  be  specially  pleaded,  which  in  frerpasii  to  persons  is  that   the 
*        defendant  wan  not   guilty  within  ftiur  yotfrs;  and  in  trespass  to   personal  or  real  property^ 
within- six  year?;  21  Jac.  1.  c.  16.  e.  8. 

t  So,  the  plea  of  not  /guilty  improper  in  treFpn«;s  to  persons,  if  the  defendant  committed 
no  as^nuh,   battery,  or  imprisonment,    &c.;  and  in  trespass  to   personal   property,  if  the 

flaintiff  had  no  property  in  the  gof.>ds,  or  the  defendant  were  not  guilty  of  the  taking,   &e. 
d.  ibid.;  and  in  trespass  to  real  property  this  plea  not  only  puts  in    issue   the  fact  of  the 
trespass,  ^c.  but  also  the  title,  whether  freehold  or  possessory,  in  the  defendant  or  a  person 
under  whom  he  claims,  may  be  given  in  evidence  under  it,  which  matters  show  prima  facie 
-  that  the  right  of  possession  which  is  nece.ssnry  in  trespass  is  not  in  the  plaintiff  but  in  the 
defendant,  or  the  party  under  whom  he  justifitsr  8  T.  R.   40.3;  7  T.   R.  1^54;  Willes,  222. 
Bat  where  the  act  woulil  at  common  law  prima  fucie  appear  to  be  a  trespass,  any  matter  of 
justification  or  excuse,  t)r  done  by  virtue  of  a  warrant  or  authority,  must  in  general  be  spe- 
cinlly  pleaded,  2  Campb.  .T78,  379.  .500;  Co.  Lit,  282.  b.  283.  a.;  Dougl.  611;  2  Roll.  Abr. 
682;  12   Mod..  120;   1    Saund.  298.  n.  I.:  Com.   Dig.    Pleader,  E.  15,    16,  17;  (except  in 
Bome  cases  under  particular  sstaiuteti,  pee  ante,   tits.  Churchwarden>';  Constables;  Justices 
of  the  Peace,  ShenflT):  though  by  authority  of  law,  without  process  either  as  an  individual, 
6  T.   R.  562.  or  as  an  officer,  or  in   aid  of  him,  1  Saund.    10.  79.  Id.  ibid,  or  under  civil 
process  either  mesne  or  final,  3  Wils.  370;   I  Saund.  298.  n.  1;  of  superior.  Ibid.;  or  infe- 
rior or  foreign  courts,  must  be  pleaded  specially,  2  East,  260.  274.  fof  whoever  imprisons 
unoiher,  may  justiTy  himself  by  pleading,  and  sIkiw  specially  to  the  Court  that  the  impris* 
onment  was  Tawful.     This  is  a   positive   rule  of  law  in   order  to  prevent  surprise  un   the 
plaintiffat  the  tri.'il,  by  the  defendant  then  assigning  various  reasons  and  causes  of  impria- 
oning  the   plaintiflf,  of  which  he  had  no  notice,  and  which   consequently  be  could  not   be 
prepared  to  meet  at  the  trial  on  the  plea  of  not  guilty,  on  fair  and  equal  terms  with  respect 
to  the  evidence  and  proof  uf  facts:  Co.  Lit.  282.  b.  283.  *n.;  3  W.ls.  370,  371.     But  if  a 
person  touoli  another  in  convcrsaiion  or  in  j'>ke  or  otherwise,  without  intent  to   iuault  him, 
oo  special  plea  is  necessary;   Rep.  Temp.  H:irdw.  30 1;  1  Selw.  .3.3. 

$  But  a  seizure  as  an  harlot  service,  Cro.  Eliz.  32;  2  Saund.  168.  a.  b,  or  for  ((oor  ratet, 
43  £liz.  c.  2.  a.  19.  may  be  given  in  evidence  tmdcr  the  general  issue;  but,  in  general, 
oiatterK  which  admit  the  plaintiffs  property  as  well  as  the  seizure,  &c.  must  be  pleaded, 
£om.  Dig.  Pleader,  3  M.  ''<:5,  as  a  justification  for  ciiiting  ropes  or  killing  dogs,  I  Saund. 
84;  2Lutw.  1494;  Com.  Dig.  Pleader,  3  M.  33;  1  Taunt.  570;  2  Camb.  511;  dr  takisg 
guns,  dec,  or  even  the  licence  of  the  plaintiff  to  do  the  act  complained  of^  2  Campb.  378, 
S79;  or  that  it  was  occasioned  by  his  own  negligence;  2  Campb.  500.  A  distress  for  rent 
when  noade  on  the  demised  premises  may  be  given  in  evidence  under  the  general  issue,  11 
Geo.  2.  c.  19.  s.  21;  but  if  made  off  the  derhised  premises,  as  on  a  common,  or  undsr  a 
fraudulent  removal,  the  defence  must  be  specially  pleaded,  1  Esp.  Rep.  257;  4  Campb. 
J3b;  and  a  distress  or  seizure  foe toIU,  stallage  at  a  fair;  V&c,  3  Lev.  224.  227.  under  a  bye 
law,  or  fur  damage  feasant,  by  the  occupier,  1  Saund.  221;  2  Sjaund.  294;  or  a  comrounsr, 
S  Wils.  51;  Yelv.  104;  3  Wils,  126.  291;  1  Saund.  346.  must  be  plaaded  speciallji  2 
flampb.  378,  379.  500.  ^ 
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moored^  to  the  opposite  shore,  and  that  one  of  them  was  immediately  after  dis-   f  141  ] 
covered  to  have  a  hole  in  its  bottom:  but  there  was  no  evidence  to  show  bow 

• 

this  had  been  occasioned.  The  defendant  offered  to  prove  that  at  the  time 
of  the  supposed  trespass  these  barges  were  in  (he  greatest  danger  of  being 
carried  away  by  the  ice;  that  if  he  had  not  interfered  they  most  probably 
would  have  been  destroyed  j  that  he  did  what  was  prudent  and  most  for  the 
plaintiflf^s  advantage  to  be  done  under  the  circumstances^  and  that  if  he  bad 
been  employed  by  the  plaintiff  generally  to  take  charge  of  the  barges,  he 
must  be  presumed  to  have  had  his  authority  to  remove  them  from  a  place  of 
danger  to  a  place  of  safety.  Lord  Ellenboroush.  These  facts  should  have 
been  specially  pleaded.  I  cannot  adroit  evidence  of  them  under  the  plea  of 
Dot  guilty;  the  issue  joined  upon  is.  whether  the  defendant  removed  barges 
belonging  to  the  plaintiff  from  their  moorings,  not  whether  he  was  justified  in 
doing  so.  « 

(«)  As  contiecled  xviih  real  property. 
1st,  In  general.* 
2 J.  Liberum  ieneMenttim.'f  L  ^^  J 

3d.  Right  of  way.     See  post^  tit.  Way.  v 

(C)  New  Assignment.     See  ante,  lit.  New  Assignment. 
1.     CiiEASELET  v.  Barnes.  T,  T.  1808.  K.  B.  10  East,  79.  '"  hT*"" 

Per  Cur.     In   Adney  v.  Vernon  (a)  3   Lev.    243,   where   the  declaration^* ^J  the*'^ 
charges  a  breaking  and  entering  of  the  plaintiff  ^s  close  on  different  days,  if  plaintiff 
Che  defendant   pleaded  a  justification,   which   in  the    fbrm  of  it  embraces  the  may  deny 
whole  declaration,  the  plaintiff  may  by  his  new  assignment  show  that  he  broke  [ho  sab 
and  entered  on  different  days,  and  for   other  purposes  than  those  justified;  J***^"?*| 
and  there  is  no  inconsistency  io  that,  because  the  defendant's  justification  'n&y  ;,isiifica 
apply  in  evidence  to  different  days  and  purposes  from  what  the  plaintiff  com-  tion,  and  at 
plains  of,  •  ao  new  aft 

*  In  irespaM  to  real  property,  a  freehold  or  mere   possessory  n<rbt  in  the  defendant  may 
be  {iven    in  evidence   ander   the   (general    itfuoe,   7  T.  R.  364;  8  T.  R.  403;  Andr.  IDS; 
Wille4,  222;  bot  ii  lias  been  held  that  the  defend.int  cannot  jostiiy,  ond<!r  the  general  ia- 
see, catting  ihe  posits  and  n\\\n  of  the  plaintiif,  though  erected  open  the  dcrendnnt'a  land, 
there  being  no  qaefttion  raided  an  to  the   property  remnining  in  the  plaintil';  8  East,  404; 
»ed  quare^  see  8  T.  R.  408.     Even  if  a  lennnt  in  agriculture  lei  in  or   affix  any  thing  to 
the  freehold   it  becomes  part  ihRreof  and  the  property  of  the  It'ssor.  Shoold  it  not,. a  for- 
tiori^ he  §o  as  to  a  trespasser?  An  exca:*e  of  the  trejipngs*  on  account  of  a  defect  of  fencna^ 
which  the  plaimiif  was  hoimd   to  repair,  Cn.  Lit.  283;  2  Saond.  285:  and  a  licence  from 
lh«  plaintiff,  2  Campb.  379;  2  T.  R.  168;  Hob.  175;  Gilh.  C.  P.  6  ;  Vin.  Ab.  Licence; 
Cjm.  D'g.   Pleader,  8  M.  35;  bat  see  21  Hen.  7.  28.  PI.  5;  and  a  jo«(tificaticn  onder  a 
rent-charge,  or  in  respect  of  nny  easement  or  incorpnr(>al  right,  per  Lord  Longhbnroogh,  I 
Hen.  Bla.   352;  2  Saond.   4)2;  n.  1;  Co.  Lilt.  283;  2  Wild.  173;  Com.  Dig.  Pleader,  E 
15;  as  common  of  fishery.  Com.  Dig.  Piscary;  or  of  pnstare,  t  Saund.  25.  840;  2  Saund^ 
2;  or  of  turbary.  6  T.  R.  748;  muBt  be  pleaded.     So.  the  defendant  mail  plead  an  entry 
by  anthoriiy  of  In^  without  procesii,  a.s  tli:it   the  locut  in  quo  was  in  another,  Com.  Dig.. 
Pleader,  3  M.  85;  or  th.it  the  defendant  entered  to  demand  pnyment  of  his  deht.  Id.  ibid» 
Cro.    Eliz.  876;  or  to  prevent  murder,  2  Boa    and   Pul.  260;  or  by  virloe  of  process,  1 
Saond.  298.  n.  1.;  criminal  or  civil,  of  a  papcrior,  3  Bos.  and  Pul.  223;   or  inferior  coort,. 
7  T.  R.  655;  Luiw.  914;  ond«!r  mesne  process,  ns  a  latitat.  &c.,  3  t^os.  and  Pul.  228;  or 
under  final  proces<i,  as  a  fieri  facias.     And  in  trespass  to  bind,  where  there  is  a  removah 
of  personal  properly,  it  must  be  special,  and  show  possession  oF  seme  ^nd,  d'c. ,  and  JQi- 
tify  the  removal,  «\  c,  dutimge  feaavnt,  &c..  8  East,  404:  VViUes,  222.  n.  L 

1  It  id  usual  and  frequently  expedient  in  addition  to  the  general  i^Nve,  to  plead  liberon^ 
teoemenToin  in  order  either  to  compel  the  pininttfl  to  new  asxitrn  and  describe  the  parlica- 
lart  of  the  close  and  its  abuttals  or,  in  ca^e  he  claims  as  tenant  to  the  defendant,  or  the 
person  on  whose  behalf  the  supposed  trespass  wns  committed,  to  oblige  him  to  set  fortlk 
the  tenancy,  which  the  defendint,  in  his  rejoinder,  may  insist  has  henn  determined  by 
natter  sabjequent  as  nniice  to  quit,  tVc. ,  Saund.  299>.  b. ;  and  ihe  defendant,  ander  the 
plea  of  liberarti  tenementum,  hn  iho  privilege  of  selectinj(  what  parcels  to  which  he  will- 
apply  bis  plea;  and  if  iho  plaintiff  insists  upon  a  treapass  in  oilier  parcels,  he  mo»t  newly 
asfign;  2  Taoni.  156. 

I  It  i«  a  general  rule,  that  where  tha  dofendnnt  has  committed  several  Irespassea,  either 
npon  the  person,  personal  property  or  real  property  of  another,  some  of  which  wore  justi- 
fiable and  oihors  not,  and  the  actian  is  brought  for  those  trespasses  which  are  not  jastifiabla- 
bat  tha  defendant  by  bis  plea  answers  those  only  wbialrworo,   then  the  plaint  iff  ehoald 
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I   14S  ]  2.  Emerson  v.  Sei.bv.  H.  T.  1703.  K.  B.  2  Ld.  Raymi  lOlo. 

If  in  tret  To  trespass  for  taking  away  the  plaintiff's  oaks,  the  defendant  pleaded  that 
pakss  for  ta  ihe  oaks  were  standing  in  a  certain  close  called  A. ,  situate  in  the  manor  of  O.^ 
^j"«  P®^J*^"  the  freeholder  B.,  who  felled  them,  and  justifies  taking  thern  away  by  the 
"y^^ihe^de  command  of  B.:  it  was  held,  that  the  plaintiff  might  new  assign  that  the  oaks 
fondant  b^  were  growing  in  the  plaintifi  'd  close  within  the  manor  of  W.,  and  were  other 
its  plea  oaks,  4^.  than  those  mentioned  in  the  plea*,  and  in  these  transitory  actions, 
make  a  lo  ^^^  ^nly  the  place,  but  the  time,  may  be  made  material  by  the  plea,  and  th^a 
cal justifica ^j^^  piaintifl*  must  new  assign  the  trespass  another  time.  See  Lev.  1 10,  111. 
pwiiiff  3.  DiLLHAM  V.  Bond.  H.  T.  1814.  N.  P.  3  Campb.  324. 

may  new  To  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  making  a 
assign. t  noise  and  disturbance  therein,  the  defendant  pleaded  a  licence,  to  which  the 
In  trespass  pj^jntiff  replied  de  injuria;  held  that  the  plea  was  supported  by  evidence  that 
Im  **  *  If****  ^^®  plainlifi  kept  a  billiard-table  in  the  house,  at  which  all  persons  were  usual- 
defendant  Jy  permitted  by  him  lo  play  at  regulated  prices;  and  that  the  defendant  enter- 
plead  that  ed  the  house  for  the  purpose  of  going  to  the  billiard-room,  although  while  ia 
he  entered  the  house  he  was  guilty  of  a   trespass   in  assaulting  the   plaintiff,  since  the 

a  bouse  un  piaintiflf  oueht  to  have  new  assigned  that  fact, 
der  licence, »  ©  » 

and  the  new  assign,  I  Sannd.  299.  a.  note  b  ;  when  not,  see  11  East,  454.  Thos  in  an  action  of 
p-Aintiff  re  trespiss,  if  there  have  been  \wo  assHolts,  the  one  justifiiible  and  ihn  other  not,  and  the  de- 
pif  stibse  claratinn  only  contains  one  count  for  an  dss^tuli,  ond  the  dePendiint  pleads  son  ansault 
qiient  un  dtme$ntt  the  plaintifT  shoald  assign  the  illegiil  sMault,  K^^autid.  292.  a.  n.  b.;  2  Siiond. 
lawful  con  5  n.  8.;  at  concla^ioo,  2  Ld.  Raym,  1015;  Bull.  N.  P.  17;  Esp.  Rep  38;  6  Mod.  117;  2 
(Juet  in  his  Selw.  N.  P.  32.  ace.*;  Cro.  Car.  514,  515;  but  if  there  are  as  many  counts  as. there  were 
house,  he  assaults,  Sie.,  and  some  of  ihem  cannot  be  justified  the  pbiinliif  may  prove  those  withoat  a 
must  new  new  assignment,  ond  it  would  often  be  injudioioos  in  such  case  to  new  assign;  for  where 
assign.  there  have  been  two  assaoltS:  &c. ,   and  there  are  two  counts,  and  the  defendant  pleads  the 

general  issue  to  ihe  whole  declaration,  and  a  jusiification  to  one  of  the  cnpnts,  the  plaintiflT 
^  had  better  pot  the  justification  in  issue,  and,  in  case  the  defendant  prove  it,  give  evidence 
of  the  second  assault  upon  the  second  coont;  thin  make  anew  assignment;  for  if  the 
plaintiff  fail  in  the  proof  of  the  allegation  in  the  new  assignment  He  cannot  afterwards 
have  recourse  to  the  second  count,  because  by  the  new  assignment  He  acknowledges  that 
one  of  the  assnolts  frr.  is  justified,  and  h>i8  therefore  abandoned  one  coont.  and  relies  opon 
the  assault,  &c.  in  the  new  assignment  therefore  he  cannot  avail  himself  of  one  and  the 
■ame  act  of  assault,  &c.  both  on  the  new  assignment  and  on  the  second  coont;  but  if  the 
plaintill*  can  prove  two  assaults,  &c.,  besides  that  which  be  has  waived,  he  might  do  sa 
upon  the  second  coont;  1  Sannd.  299.  n.  b.  6;  2  T.  R.  177.  So,  if  in  ^answer  to  a  plea 
justifying  under  process,  Ac,  ihe  plainlilf  rely  on  an  assault,  4rc  ,  before  the  issuing  of  a 
writ,  &c.,  or  after  the  retorn  of  it  or  afier  the  defendant  was  discharged  by  the  plaintiflT 
in  the  original  action,  or  aftur  a  voluntary  escape,  that  matter  should  be  new  assigned,  1 
Saund.  299;  Id.  299.  n.  6;  seethe  precedents  and  law,  2  Wi!s.  4;  2  T.  R.  172;  10  East. 
79;  though  if  it  were  no  arrest  under  a  legal  warrant,  the  warrant  may  be  traversed;  16  E^t, 
85.  If  the  answer  to  a  plea  of  son  assault  demesne  be  that  the  defendant  was  goiliy  of 
an  immoderate  battery,  more  ihiin  was  necessary  in  self  defence,  it  may  be  put  on  the  re- 
cord; Wils.  Rep.  n.  b.  Sed  qnarey  if  it  should  not  be  by  replication  instead  of  a  new 
assignment,  because  it  shows  the  defendant  a  trespasser  ab  initio^  1  Sauod.  SOO.  a.;  1  Hen. 
Bla.  560.  . 

*  In  actions  of  trciipass  lo  pergonal  property,  as  (here  may  have  been  two  takings,  er 
two  injuries  committed  to  the  snme  property,  consequently  there  may  be  a  new  assign- 
ment;  H  Mod.   1^0;  Vin.  Ab.  Trespass,  U.  a.  4.  pi.  22;  Bac.  Abr.  Tre-^pass,  I.  4    2. 

t  At,  in  an  action  for  breaking  and  entering  the  plaintiff's  hoose  or  land,  or  fellirtg  his 
limber,  or  taking  away  his  goodj,  if  the  defendant  plead  a  licence  which  the  phiniiflT  had 
revoked  Jbefore  any  of  the  trespasses  were  committed,  or  which  was  confined  to  some  psir* 
licolar  act,  and  the  defendant  exceeded  it;  the  plainiiT  most  state  the  revocation  or  excess 
in  a  new  assignment,  1  Saond.  300.  a.;  2  Saund.  6.  conclusion  of  note  3;  bat  if  raore 
trespasses  were  committed  than  were  licensed,  the  general  replication  denying  the  plea 
will  suffice;  11  East,  451. 

t  If  the  declaration  dues  not  state  the  name  or  abottais  of  the  close,  &c.  whh  each  pre- 
cision as  to  avoid  the  possibility  of  lU<*.  defendant's  hnvin^  a  close,  &c.,  in  th9  same  parish 
of  a  similar  description,  ond  ih".  defendant  has  pleHded  liberum  tenementnm.  without  des- 
cribing the  close,  the  plainti.f  should  new  assign,  and  not  take  issue  on  the  plea;  for  if  he 
were  he  would  fail  upon  the  trial  if  the  defendant  coold  show  that  nny  close  in  the  parish 
or  place  stated  in  the  declaration  was  his  freehold;  10  Etst,  80;  )l  East,  51,  52;  2  Taunt. 
166;  2  Salk.  453;  6  Mod.  119;  VVilles,  223;  '2  Bl.  Rep.  10 <9;  7  T.  R  335;  I  Stand, 
999.  b.  c;  Atherton  v.  Pritohard,  E.  48.  Geo.  S.  Com.  Dig.  Pleader,  3  M.  34;  Dyer,  S2. 
centra.    Bat  where  the  pUintiif  and  defendant  agree  as  to  the  oIoMr  the  plaintiff  ctimet 
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(D)  Replications.'*    As  to  the  Perion,  see  an<€^  tit.  Assault  and  Battery.      I  1^4  1 

(o)   De  injuria.  J"  ireipaM 

.  Taylor  v.  Eastwood.  H.  T.  1801.  K.  B.   I  East;2l2.  p^Jcperi, 

Id  trespass  for  taking  and  driving  the  plaintiff's  cattle,  to  which  there  was  a  where  de 
justification  that  the  defendant  was  lawfully  possessed  of  a  certain  close,  and  r«ndant  ia 
that  he  took  the  cattle  there  damage  feasant,  the  plaintiff  may  specially  reply  his  plea 
title  in  another,  by  whose  command  he  entered,  &c.,  and   it  does   not  vitiate  "['®'"*7  J"? 
the  replication,  that  it  unnecessarily  proceeded  farther  to  give  colour  to  the  ^^j,  ^j  ^^ 
defendant.  removing, 

(6)   To  plea  of  liberum  tenementum.  [  1"^^  ] 

Lambert  v.  Strootker.  M.  T.  1792.  K.  B.  Willes,  21».  die.  wh«r* 

To  a  plea  of  liberum  tenementum^  where  the  plaintiff  replied  that  the  place  ^f  he  wm 
in  question  was  the  soil   and  freehold  of  the  defendant,  it  was  holden,  on  j^f^^^^^^  ' 
special  demurrer,  that  the  replication  was  good;  for  the  words,  'Uhat  it  is  the  |„g^  f^p]^ 
freehold  of  the  plaintiff,"  were  either  to  be  rejected   as*  surplusage,  or  to  be  de  injuria,  t 
considered  only  as  inducement;  that  if  the  plaintiff  had  said   that  it  was  his  R«p'ication 
freehold,  ubaeqve  Iwc  that  it  was  the  freehold  of  the  defendant,  it   would   have  }|j,*^jjj*^^ 
been  plainly  an  inducement  only;  and  yet  that  was  exactly  the  same  case  as  J^^^^j^^^^ 
the  present,  for  there  is  not  any  distinction  between  traverses  and  denials.        that  the 
new  assign   a  trespaaa  oat  of  it,  for   that   woald  be  a  dep<irtttre  from   his  deelaration;  1  place  in 
Saand.  SOO.     If  the  defendant  professing  to  answer  the  whole  declaration  does  in    reality  question 
jut ify  only  part  of  the   trespass   for  which  the  aciion   is  brought,  the  plaintiff  mast  new  was  the  soil 
aMign  as  to  the  residae;  and  if  he  doubt  the  truth  of  the  josiification,  should  also  reply  to  of  the  plain 
it;  for  it  is  necessary  in  many  cases  to  traverse,  or  otherwise  answer  the  plea,  add  also  to    ?'  f "^  ,°"* 

♦  The  replications  or  pleas  in  trespass  of  matters  in  discharge  in  general  resemble  those  fondant  la 
in  assumpsit;  thus  if  a  release  be  pleaded,  the  replication  maybe  non  e$t  factum,  9t%^^^' 
that  ic  was  obtained  by  fraud.  Com.  Dig.  Pleader,  3  M.  12;  or  to  a  plea  of  accord  and 
satisfaction,  the  p'aintifT  may  deny  the  accord  or  slate  that  it  was  for  another  trespass,  with 
a  traverse  of  the  aceeplance  ia  satisfaction  of  the  trespass  eomplained  of  or  he  may  allege 
that  the  dofendan^  was  not  guilty  af^er  the  accord,  Cora.  Dig.  Pleader,  3  M.  IS;  aed  quare, 
if  the  plaintiff  ought  not  in  such  a  case  to  new  assign;  and  to  a  plea  of  a  distress  for  the 
same  trespass  he  may  reply  that  the  cattle  died  in  the  pound,  I  ^alk.  248;  sr  to  a  plea  of 
lender,  that  no  tender  was  made,  or  that  it  was  insofficieut,  Tho.  Ent.  894;  Com.  Dig. 
Pleader,  3  M.  36;  and  to  a  plea  of  the  statute  of  limitatiens  the  plaintiff  may  reply  a 
writ,  orany  other  matter  of  which  he  could  avail  himself  in  the  action  of  assumpsit. 

\  And  it  appears  to  have  been  considered  that' this  replication  would  also  suffice,  where 
in  a  simiUr  plea  it  is  stated  that  the  defendant  is  seized  in  fee;  1  East,  213;  1  Brownl. 
216;  Com.  Dig.  Pleader,  F.  21;  2  Saund.  296.  b.  n.  1;  ssd  vide  Willes,  103;  IB.* 
P.  80;  12  Mod.  682.  But  if  the  defendant  was  justified  as  servant  to  another,  Willes, 
99-  I  B.  ft  P.  BO.,  or  under  a  distress  for  rent,  Willes,  62.,  or  the  taking  and  impounding 
and  not  merely  the  chasing  of  cattle,  &c.  Willes,  101;  2  Cro.  Jac.  826.,  this  replication 
will  not  suffice;  and  in  cases  where  the  general  replication  might  not  bo  bad  m  demurrer, 
il  mar  nevertheless  be  advisable,  and  in  some  cases  necessary  to  reply  specially;  as  if 
there  be  two  tenants  in  common,  and  one  bring  trespass  against  the  other  for  taking  his 
cattle,  to  which  the  defendant  pleads  that  be  look  them  damage  feasant;  m  this  case  it 
seem  ihat  the  plaintiff  ought  to  reply  specially  that  he  was  tenant  mconnmon  with  the 
defendant,  and  to  show  thai  he  was  not  a  trespasser;  1  East,  218;  if  the  justification  be 
nnder  n^isri/acias  or  other  process,  the  replication  roast  he  de  injuria  generally  .but 
must  state  the  particular  answer  to  the  plea,  as  in  the  case  of  trespass  to  persons.  Where 
the  answer  to  a  plea  confesses  and  avoids  it,  the  replication  should  be  special;  thus  the 
plaintiff  ought  to  reply  his  right  of  common  or  defect  of  fences  to  a  plea  of  a  distress 
damage  feasant;  or  he  may  show  that  the  plaintiff  converted  such  distress  to  his  own  use 
or  abased  it;  3  Wils.  26;  1  Salk.  221;  Cro*  Jac.  147.  ...-.,  r    .      - 

X  To  this  plea  the  plaintiff  may  reply  several  ways  consistent  with  the  actual  lact;  as 
when  the  plaintiff  insists  that  the  loeu$  in  que  is  his  freehold,  or  the  freehold  of  ano'n«f» 
then  the  replication  should  deny  and  directly  controvert  the  adverse  claim  set  op  by  the 
defendant,  by  replying  that  it  is  the  freehold  of  the  plaintiff,  or  of  a  third  person  and  not 
the  defendant's;  or  he  may  negative  generally  thp  defendant's  right,  without  alleging  his 
own  or  another  person's  claim  to  the  freehold,  Willes.  218;  but  if  the  declaration  was  gen- 
eral, without  specifying  the  loeu*  in  quo.  or  abuttals,  and  there  be  «»V^*;°?  ^^Ttki 
hend  that  ihe  defendant  will  be  able  to  sobslaniiaie  that  he  is  seised  af  any  «»«*'"  J^f 
eame  piirish,  it  will  be  necessary  to  new  .«ign  setting  forth  wth  8--ter  m.notene„  «^^^^^ 
particularity  the  lotus  in  quo.  Com.  Dig.  Pleader,  8.  m.  8;  Wjlles.  223,  J"^  V  »?•  P'^  * 
Sff  derive  title  under  the  defendant,  he  must  not  d«ny  it.  being  the  defendant  sf^^^^^^^ 
bolsbooldreplyadenruie  or  other  title  under  him,  Bui.  N.  P.  94;  if  the   defendant  b»f 
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The  22  and  i.  Gleog  v.  MoLiNEUJc.  M.  T.   1792.  K.  B.   Doug.  779. 

23  Car.  2.  jj^  ^^  action  of  trespass  qiiare  clausumfregiij  it  was  stated  in  the  first  count, 
pW  toTca^  that  the  defendants  broke  and  entered  the  close  of  the  plaintiffs,  and  the 
pMs  t*  a  grass  of  the  plaintiffs  there  then  growing,  with  their  feet  in  walking,  trod  down, 
ni«r«  per  spoiled,  and  consumed;  and  dug  up  and  got  divers  large  quantities  of  turf, 
tenal  chat  peat,  sods,  heath,  stones,  soil,  and  earth  ot  the  plaintiffs,  in  and  upon  the  place 
*•*•  in  which,  &c.,  and  took  and  carried  away  the  same,  and   converted   and  dis- 

.  posed  of  the  same  to  their  own  use.  There  was  another  count  upon  a  similar 
trespass  in  another  close.  The  defendants  pleaded  the  general  issue  to  the 
whule  declaration,  and  two  special  pleas  to  the  second  count;  and  on  the  trial 
a  verdict  was  found  for  thepkiintiffs  on  the  general  issue  with  U,  damages, 
and  for  the  defendants  on  the  special  pleas;  and  the  judge  had  not  certified. 
It  was  holden  that  the  plaintiffs  were  not  entitled  to  any  more  costs  than  dam- 
ages. Lord  Mansfield,  J.  C,  observed:  What  has  been  called  an  tisporiavU 
in  this  declaration  is  a  mode,  or  qualification,  to  the  injury  done  to  the  land. 
The  trespass  is  laid  to  have  been  committed  on  the  land  by  digging,  ^TC,  and 
the  asportavil  as  part  of  the  act;  and,  on  the  trial  of  the  issue,  the  freehold 
certainly  might  have  come  in  question.  This  is  clearly  distinguishable  from 
an  aspoHavit  of  personal  property,  where  the  freehold  cannot  come  in  ques- 
tion, and  which  therefore  is  not  within  the  act.  Thus, ,  after  trees  are  cut 
down,  and  thereby  severed  from  the  fi'eehold,  if  a  trespasser  comes  and  car- 
ries them  away,  that  case  is  not  within  the  statute,  because  the  freehold  can- 
*    not  come  in  question;  here  it  might. 

.to  the  freehuld.  or  to  any  thing  growing  apon  or  affixed  to  tho  froeliold;  consequently,  if  it 
appear  oti  tho  fdce  of  pleadings  that  the  title  of  tho  Innd  did  come  in  question,  it  will  soper- 
aede  the  necessity  of  a  judge's  certificate;  I  Ld.  R-iym.  76;  2  Salk.  665.  Nor  where  an 
injury  to  personal  property  is  laid  in  the  same  declaration  with  assault  and  battery  or  a  local 
trespass:  therefore,  io  .these  case.*,  though  the  d»m.igos  be  under  forty  shillings,  the  plaintiflT 
}»  entitled  to  full  costs  without  a  certificate;  but  then  it  must  be  a  distinct  substantive  and 
independent  injury;  for  where  it  is  laid  and  prt^vod  merely  in  aggravation  of  damages,  as  a 
mode  or  qoalificaiion  of  the  trespass,  or  there  is  a  verdict  for  the  defendant  upon  that  part 
of  l\)e  declaration  which  charges  him  with  an  injury  to  a  personal  chattel,  it  is  within  the 
statute,  Doug.  782;  .t2  Vent.  180;  and  a  certificate  is  requiiiite  to  entitle  the  plaintiffs  to  full 
costs,  as  trespass  for  throwing  s'ones,  &c.  at  the  windows  belonging  to  tho  plainiiflf's  dwel- 
ling-house, and  breaking  the  glass,  Ice;  if  he  recover  leos  than  fvirty  •shillings  he  is  entitled 
to  no  more  costs  than  damages,  unless  the  judge  certify  that  the  tilfo  to  the  liouso  came  in 
question;  6  T.  R.  281. 

It  has  been  decided  in  several  oases  that,  if  the  defendant  in  an  action  of  trespass  quare 
jclausum  fregit  plead  a  licence  or  other  justification,  which  does  not  make  title  to  the  land, 
and  it  is  found  against  him,  the  plaintiff  is  entitled  to  full  costs,  th<^gh  he  do  not  recover 
forty  shillings  damages.  The  principle  on  which  these  determinations  have  proceeded  is, 
that  where  the  case  is  such  that  the  judge  who  tries  the  cause  cannot  in  any  view  of  it  grant 
a  certificate,  it  is  considered  to  be  a  case  out  of  the  statute;  Doug.  884;  7  T.  R.  660.  So, 
if  the  defendant  pleads  "  not  guilty  "  and  a  justification  of  a  right  of  way,  and  the  plamtifT 
traverse  the  latter  plea,  and  ne  v  assign  extra  viam,  and  there  be  a  verdict  fir  the  plaintiff, 
with  one  shiljiog  damages  on  tho  new  assignmeut,.  and  for  the  defendant  on  the  justification, 
the  plaintiff  is  entitled  to  full  costs,  after  deducting  the  defendant's  costs  on  the  issue  found 
for  him;  1  East,  350,  Whan  a  cause  is  originally  instituted  in  an  ioferior  court,  and 
flubsequeatly  removed  into  the  King's  Bench  or  Common  Pleas,  die  plaintiff  will  be  entitled 
to  full  costs  without  a  certificate,  4  Mod.  378;  so  on  writs  of  inquiry,  Bull,  N.  P.  329;  but 
under  this  net  afl  aw^ird  of  an  arbitrator  is  not  tantamount  to  a  judge's  certificate.  By  the 
Stat.  8  &9  Vy.  3.  c.  IJ.  it  is  enacted,  ♦*  That  in  all  actions  of  trespass,  wherein  it  shall 
appear  that  the  trespass  was  wilful  and  malicious,  and  it  be  so  certified  by  the  judge,  lh« 
plamliff  shall  recover  not  only  his  dam  iges,  but  his  full  cos's  of  suit,  any  former  law  to  the 
contrary  notwithstanding."  Every  nespnss  is  considered  wilful  where  the  defendant  has 
notice  and  is  specially  forewarned-n^t  to  come  on  the  land;  and  every  trespass  is  malicious, 
though  the  damage  may  not  amount  to  forty  shillings,  where  the  intention  of  the  defendant 


not  what  qualification  he  rnay  have  in  point  of  esiate,  but  if  he  be  guilty  of  such  trespass, 
he  will  be  liable  to  pay  full  costs.  In  a  modern  case,  tho  judges  were  divided  in  opinion 
'.^2:j::iTu^t^^^^  ^'   apothecary  should   iTe   considered  us  an    iuf.ripr 
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2.  Stead  v.  Gamble.  T.  T.  1807.  K.  B.  7  East,  325. 
To  trespau  at  A.,  and  throwing  down,  burning,  and  totally  deatroyinf^  the 
plamtifPs  hedse  there  then  erected,  Slc,  whereby,  &c.  The  defendant  plead- 
ed the  general  issue,'  and  justified  as  to  throwing  down  (he  hedge,  because  it 
was  erected  on  a  common  over  which  he  prescribed  for  ijght  of  common; 
wbereon  issue  was  taken,  and  found  for  the  defendant,  and  a  verdict  for  the 
plaintiflT,  with  20s.  damages,  on  the  general  issue.  It  was  holden,  that  the 
facts  stated  in  the  stpecial  plea,  and  found,  could  not  be  taken  ipto  considera- 
tioo  to  show  that  the  title  to  the  freehold. could  not  come  in  question;  and  as 
on  the  declaration  the  freehold  might  have  come  in  question,  and  the  judge  did 
not  certify,  the  plaintiff  was  entitled  to  no  more  costs  than  damages. 

Ctanopott.     See  anity  tit.  Error^   Writ  of, 

SteSpaSSr  Cot  gVltUnt  l^VOf ftS-     See  ante,  tit.  Me9ne  Profits. 

TtiKh 

I.     RELATIVE  TO  CIVIL  FROCEEDINGS. 

(A)  At  bar. 

(a)  In  what  cases  it  will,  or  will  not,  be  granted,  p.  153.  {b)  Motion  (or, 
p.  154.  (c)  Notice  of  trial,  p.  154.  (d)  Entering  cause  for,  p.  155.  (e) 
Of  the  jury,  p<  155.      (/  )  Of  the  trial,  p.  155.     (g)  Of  the  costs,  p.  155. 

(B)  At  NISI  PR  I  us. 

(a)  Wlkat  causes  may  be  tried  at,  p.  15G.     (b)  Notice  of  trial. 

1st.  In  what  cases,  p.  156.  ^nd.  What  notice  necessary,  p.  157.  drd. 
When  to  be  given,  p.  150.  4th. 'To  whom,  p.  158.  5lh.  Form  of,  159. 
6th.  By  continuance,  p.  159.  7th.  Of  term's  notice,  p.  160.  8th.  Of  coun- 
termand, p.  161.  9\h.  Of  new  notices,  p.  161.  lOthr  Of  short  notices ^  p. 
161.   Hth.  Of  not  proceed  ng  according  to,  p.  16S. 

(c)  Order  in  which  the  causes  are  to  be  tried,  p.  16*3.     {d)  Of  the  jury,  p. 

163.       (e)  Of  stating  Uie  case  and  evidence,  p.  163.      (/)  Of  the  defence, 

&c.  p.  164.     (g)  Of  the  reply,  p.  164.     (k)  Of  the  summing  up,  p.  164.     <») 

Withdrawing  a  juror,  p.  165.     (j)  Bill  of  exceptions,  p.  165.     (k)  Demurrer 

lo  evidence,  p.  165.     (/)  Verdict,  p.  165. 

(C)  Bv  PROVISO,  p.  165. 

(D)  RECORD,  p.  166. 

(E)   PUTTING  OFF  TRIALS,  p.   166. 

(F)    NEW  TRIALS. 

(a)   When  a  writ  unity  or  wilt  not,  he  alloicid, 
let.  In  genera],  p.  169.     2nd.  In  particular. 

1.  In  particular  forms  of  action, 
(a)  Covenant,  p.  172.     (6)  Ejectment,  p.  172.      (c)  Penal  action,  p.  17d» 
[d)  Trespass,  p.  174. 

2.  As  to  particular  causes  of  action, 
(a)  Connected  with  commons,  p.  174.     (6)  Connected   with   illegal  con- 
tracts, p.  174.     (c)  Connected  with  malicious  prosecution,  p.  174,     (d)  Con<» 

*The  statutes  19 Car.  2.  r.  4,  ond  3t  Geo.  3.  e.  64.  raqalre  jiistises  to  provids  a  slock  of 
roatoriatf  for  the  employment  of  prisoners  conimiited  to  goal  fur  Irial,  and  hating  no  ni«ans 
of  sapporting  themselves  in  the  menn  tHne;  and  tlie  4  Gen.  3.  c.  64.  authorizes  jiistioes  lo 
set  such  prisoners  to  wnrk  with  their  own  consient,  in  order  to  maintain  theroselves;  where, 
therefore,  a  visiting  magistrate  reported  to  the  justices  at  quarter  sesiiions  as  an  abuse  that 
untried  prisoners  had  been  compelled  to  work  on  a  machine  called  n  tread-mill,  contrary  to 
iheirown  inclihations,  and  the  justices  at  the  sessions  thereupon  ordered  ihst  suoh  mode  of 
•mploynnent  should  be  applied  to  other  prisoners  as  well  as  those  sentenced  to  hard  labour, 
an^  those  committed  for  trini  who  were  able  to  work,  and  h;id  the  meansf  of  employment 
offered  them,  by  which  they  might  have  earned  their  support,  but  who  reTused  to  work, 
should  he  allowed  bread  and  •vator  only;  held,  that  u  writ  of  mandamus  would  not  lie  to 
conpel  the  justices  to  order  such  prisoners  any  oiheT  r>od,  and  that  by  ordering  even  an 
allowance  of  bread  and  water,  thev  had  done  more  thin  by  law  they  were  renuircd  to  do^ 
JUv  V.  NorMi  Riding  of  Yorkshire;  3  D.  |^  R,  C54;  S.  C  3  B,  %.  C.  76*^. 
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[  150  1 


[151  J 


"  «  * 


..\ 


<(>2.  •  *  TRIAL.-v9/  Bar 


•  m 


• 


nected  with  negligence,  p.  175.      (e)  Connected  with  slander,  p.  175.      (J) 
Connected  with  usury,  p.  175. 

3.'  As  to  particular  persons. 

(a)  Bankrupts,  p.  175.     (6)  Executors  and  administrators,  p.  175. 
X  152  ]  4.  As  to  particular  grounds. 

(a)  Absence  of  attorney  or  improper  conductor  counsel,  p.  176.  (6)  Dam- 
ages too  small,  p.  176.  (c)  Damages  too  large,  p.  177.  (</)  Evidence  im- 
properly admitted,  p.  178.  (c)  Evidence,  verdict  against,  p.  176.  (J)  Evi- 
dence, rejection  of,  p.  178.  (g)  Evidence,  discovering  new,  p.  178.  {h) 
Hand-bills  containing  reflections,  p.  179.  (i)  Jury  in  general,  p.  179.  ( j) 
Jury  being  related,  p.  179.  {k)  Jury  being  summoned  by  defendant's  attor- 
ney, p.  179.  (I)  Jury,  one  being  not  the  party  intended,  p.  180.  (in)  Jury 
having  cast  lots,  p.  180,  (»)  Misdirection  of  judge,  p.  181.  (o)  Trial,  want 
of  notice  of,  p.  181.  (p)  Witnesses,  absence  of,  p.  181.  (o)  Witnesses, 
mistakes  by,  p.  181.  (r)  Witnesses^  perjury  by,  p.  182.  (s)  Witnesses,  in- 
competency of,  p.  182.     (/)    Variance  on  account  of,  p.  182. 

5.  Upon  issues  of  out  of  Chancery,  p.  183.  6.  After  bill  of  exceptions,  p. 
193.  7.  Afior  trial  at  bar,  p.  183.  8.  After  nonsuit,  p,  183.  9.  After  con- 
current verdicts,  p.  184.  10.  After  contrary  verdict,  p.  184.  11.  After  spe- 
cial case  defectively  stated,  p.  184.  12.  After  point  reserved,  p.  184.  13. 
Af\er  motion  in  arrest  of  judgment,  p.  185. 

(6)  By  what  court,  p.  185.  (c)  Where  several  defendants,  p.  185.  (d) 
Where  several  issues,  p.  186.  (e)  On  what  terms  a  new  trial  will  be  gran- 
ted, p^  186.  (/)  Motion  and  rule  for,  p.  187.  (g)  Of  the  costs,  p.  187, 
(h)  Of  the  new  trial,  p.  188.  (i)  Of  the  venire  de  novo,  p.  1S9.  {j  )  Of  the 
judgment  non  obstante  veredicto,  p.  189. 
II.     RELATIVE  TO  CRIMINAL  PROCEEDINGS,  p.  18^. 

i  153]  I.     RELATIVE  TO  CIVIL  PROCEEDINGS. 

(A)  At  b.\r. 
(a)  In  what  cases  it  will,  or  will  noty  be  granted. 
I.     Rex  v.  Hales.  M.  T.   1728.  K.  B.  2  Stra.  816. 
The  Attor       Information  for  taking  Ss.  4d.  for  registering  a  warrant  of  an  attorney  con- 
jiey-Geotr  trary  to  the  lottery-act,  which  says,  it  shall  be  entered  without  fee  or  reward. 
wh"'^ihA    '^"^  ^''  persona  emending  shall  be  incapable  to  hold  any  place.      The  defend- 
«rown  is     ^"^^  moved  that  they  might  have  a  trial  at  the  bar;  for,   though  the  question 
concerned,  seemed  very  short,  whether  they  took  the  fee  or  not,  the  consequence  was  very 
>dejviaod  a    considerable.      The  defendants  are  auditors  for  life,  and  that  is  a  freehold  of 
tritl  at  bar.  which  they  will  be  divested  by  a  conviction  upon  this  information. 

Per  Cur,     In  Pasch.  9  Anne,  Regina  v.  Harcourt,  scire  facias  to  repeal 
letters  patent,  and  there  a  trial  at  bar  was  had,  Sid.  420.      The  crown,  it  is 
true,  may  sue  any  where ;  and  the  Attorney  General  niay ,   when  the  crown  is 
concerned,  demand  a  trial  at  bar. 
-      .  2.     Rex  v.  The  Burgesses  op  Caermarthen.   1753.  K.  B.  Sayer,  79. 

«Lea  t*he         ^^^  ^^^'     ^"  granting  trials  at  bar,  we  exercise  a  discretionary  power. 
Court  po8  3.     Rex  v.  Amery.  T.  T.  1784.  K.  B.  1  T.  R.  363. 

•ees  and  ex  A  rule  was  made  absolute,  no  cause  being  shown;  on  a  motion  fcr  leave  to 
erciae  a  dii  enter  a  suggestion  on  the  record  in  this  action, ''  that  the  corporation  and  citi- 
oretionary  jgens  of  Chester  were  interested  in  the  event  of  this  suit,  and  therefore  that  a 
Aceordinf  ^^'''  ^^^  impartial  trial  could  not  be  had  in  the  county  of  the  city  of  Chester." 
to  the  cir     Motion  was  then  made  for  a  trial  at  the  bar  of  this  court.     The  Court  refused 

eaniBtancei  it,  saying  it  depended  on  the  particulai*  circumstances. 
of  each  pe  ___— 

I*  m 

cniarcaie  *  ^^^  ^y^^  if  the  parties  consent,  such  a  mode  of  trial  cannot  be  had  with- 
out leave  of  the  Court;  2  Lit«  P.  R.  608;  1  Stra.  698.  The  grounds  on 
which  this  trial  ought  to  be  granted  are  the  great  value  of  the  subject  matter 
in  question,  the  probable  length  of  the  inquiry,  and  the  likelihood  that  diffi- 
culties may  arise  in  the  course  of  it;  per  KenyoU)  arg.  Doug.  437;  and  see 
1  Durn.  &  East,  363.     lu  ejectment,  it  is  said  the  rule  hfis  been  not  to  allow 
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(6)  Motion  for.  I    154  ] 

1.    Case  of  the  Borough  of  Christ  Church.  E.  T.   1725.  K.  B.  Stra.  The  motion 

i^eiR  ■  cannot  be 

\JiJ\J,  —     I 

Upon  a  motion  for  a  trial  at  bar,  which  was  consented  to^on  both  sides,  it  |y  ^^^^  ^^ 
appeared  issue  was  not  joined,  and  (he  Court  refused  to  grant  it,  saying  it  wasnu  after 
below  the  dignify  of  the  Court  to  do  it,  till  they  knew  whether  the  issue  joined  issue  joia 
would  be  a  matter  of  difficulty  or  not.  ®^'* 

2.     Lord  Belmont's  Case.  E.  T.  1699.  K.  B.  2  Salk.  625.  madron 

The  Attorney-General  moved  for  a  trial  at  bar  last  paper  day  in  the  terni  in  tb^  \^x  p^ 

an  action  against  the  governor  of  New- York  for  the  matter  done  by  him  as  per  day  of 

governor,  Cowp.  161,  and  granted  because  the  king  defended  it.  the  term 

where  the 

a  trial  at  bar,  except  where  the  yearly  value  of  the  land  is  one  Han<l«'ed  ^^"^^"^J'j^ 
pounds,  1  Barnard,  K.  B.  141;  Barnes,  447;  but  see  1  Stra.  479;  and  value 
alone,  2  Salk.  6  13;  Barnes,  447;  or  the  probable  length  of  the  inquiry,  is  not 
a  sufficient  j;round  for  it.  But  difficulty  must  concur;  and  in  order  to  obtain  it 
upon  that  ground,  it  is  not  sufficient  to  state  generally  in  an  affidavit,  that  the 
cause  is  expected  to  be  difficult,  but  the  particular  difficulty  which  is  expected 
to  arise  ought  to  be  pointed  out,  that  the  Court  may  judge  whether  it  be  suffix 
cient;  Say.  Rep.  79;  2  Lit.  P.  R  604;  1  Barn.  K.  B.  141.  And  in  a  mod- 
ern instance  the  CouK  refused  a  trial  at  bar  in  ejectment  on 'a  mere  allegation 
of  length  and  probable  question  of  difficulty,  in  a  cause  respecting  a  pedi- 
gree; Doe,  d.  Angell,  v.  An;;ell,  T.  36  Geo.  3,  K.  B.  In  the  Common  Pleas* 
a  trial  at  bar  has  been  granted  upon  terms,  in  an  action  for  criminal  coaversa- 
tion;  Barnes,  438;  Car.  Pr.  C.  P.  103;  Pr.  Reg.  41 1,  S.  C.  But  they  re- 
fused it  in  ejectment,  on  a  question  of  sanity,  where  it  would  have  occasioned 
delay,  and  some  of  the  witnesseii  were  old  and  infirm,  and  not  able  to  travelta 
Westminster;  Barnes,  447.  So  in  a  cause  concerning  rights  of  chase,  in- 
volving documentary  evidence  of  great  length  and  antiquity,  together  with 
much  oral  testimony,  that  Court  would  not  grant  the  plaintifl*  a  trial  at  bar,  a 
new  trial  hav.ng  been  recently  refused  in  the  King's  'Bench,  where  another 
defendant  who  had  contested  the  same  rights,  had  obtained  a  verdict;  1  B.  & 
B.  265;  3  Moore,  532.  S.  C. 

If  one  of  the  justices  of  cither  bench,  or  a  master  in  Chancery,  be  concer-' 
ned,  It  is  a  good  cause  for  a  trial  at  bar,  be  the  value  what  ii  may;  1  Sid,  407, 
And  It  is  said,  that  such  trial  was  never  denied  to  any  officer  of  the  court,  nor 
hardly  to  any  gentleman  at  the  bar;  2  Salk.  651;  6  Mod.  123,  S.  C;  but  seer 
2  Lit.  P.  R.  608,  The.  plaintiff  may  have  a  trial  of  this  nature,  by  the  favour 
of  the  Court,  though  he  sue  injorma  pauperis',  12  Mod.  318;  but  when  the 
plaintiff  is  poor,  the  court  will  not  grant  it  to  the  defendant,  unless  he  will 
agroo  to  take  Nisi  Prius  costs  if  he  succeetl;  and  if  he  fail,  to  pay  bar  costs; 
2  Salk.  648;  Doug.  437;  but  see  2  1  Barnard,  K.  B.  14G.  In  London,  it  is 
said  a  cause  cannot  be  tried  at  bnr  by  reason  of  the  charter  of  the  citizens, 
which  e.\enipts  them  from  serving  upon  juries  out  of  the  city;  2  Lit.  P.  R. 
607;  2  Salk.  644.  (But  the  great  cause  of  Lockyer  against  the  East  Indi» 
Company  was  tried  at  bar  (M.  2  Geo.  3,)  by  a  special  jury  of  merchants  of 
London;  2  Salk.  644;  1  Durn.  i^  £a.st^  3«S6  In  that  case  however,  the  jury 
consented  to  be  sworn,  and  waive  their  privilege;  2  Wills.  136.)  And  when 
the  cauae  of  action  arises  in  a  county  palatine,  it  has  been  doubted  whether 
the  Court  can  compel  the  inhabitants  of  the  palatine  to  attend  as  jurors;: 
Say.  Rep.  47;   1  Darn.  Sc  East,  363. 

*  Except  in  ejectment,  Say.  155;  nor  in  an  issuable  term,  1  H.  Bf.  211; 
Fitzg.  2G7;  R.  M.  4  A;  unless  ihe  v'rown  be  concerned  in  interest,  R,  M.  4 
A;  or  under  very  particular  and  pressing  circumstances;  see  1  Stra.  52.  It 
must  be  moved  for  in  the  term  previous  to  that  in  which  the  cause  is  intended' 
to  be  tried,  Ca.  Pr.  C.  P.  CG;  R.  H.  9  Ann.  r.  I ;  unless  the  action  be  for 
lands  in  Middlesex,  2  Salk  64-^;  and  it  cannot  be  moved  fur  in  the  last  paper 
day  of  the  term.  The  motion  is  fur  a  rule  nisi  only;  and,  in  ordinary  cases^ 
must  be  supported  by  an  alTidavit  stating  the  value  of  the  matter  in  question. 
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I    155  I 


(c)  Notice  of  /rio/.* 

'  (rf)  Enlering  cause  for.     See  anle^  div.  (c) 
Tiie  trial  ii»  ,  v    ^p  .» 

by  t  jury  of  '     (0    Of  the  jury. 

the  county  Anon.  M.  T,  I7r>9.  K.  B,  2  Doug.  437. 

in  which  The  Court  said:  Trial  at  bar  ought  to  be  by  a  jury  of  the  cpunty  in  which 

'^y-T''  the  venufe  is  laid. 

"**'**•*  (/)  OfihtirialX       , 

{g)  Of  iht  costs.      See  aniey  div.  (a) 

•  ^_^__ 

(he  difficulties  likely  to  arise  in  the  cause,  and  showing  that  the  inqairy  is  like^ 
ly  to  be  of  considerable  length. 

*  Formerly  there  was  no  other  notice  given  of  such  trial  in  the  King^s 

-  Bench  than  the  rule  in  the  office;  but  now,  it  is  said  there  must  be  tifteen 
days'  notice,  2  Salk.  49;  (but  see  Imp.  K.  B.  391 ;  where  it  is  said,  that  now 
there  must  be  the  same  notice  of  trials  at  bar  as  in  other  cases.)  The  plain- 
tiff, however,  as  in  other  cases,  may  countermand  his  notice,  and  prevent  the 
cause  from  being  tried  at  the  day  appointed  by  the  Court,  R.  M.  4  Ann.  K, 
B.;  Imp.  C.  P.  392;  and  it  is  said  that  a  second  rule  cannot  be  made  for  a 
trial  at  bar  between  the  same  parties  in  the  same  term,  Fitzgib.  267;  previ- 
ously to  giving  notice,  the  day  appointed  for  the  trial  must  be  entered  with 
the  clerk  of  the  papers,  in  the  King's  Bench,  2  Lit.  P,  R.  608;  and  before 
the  trial  a  copy  of  the  issue  must  be  led  with  him,  in  order  that  he  may  take 
four  copies  of  it,  which  he  delivers  to  the  judges.  Imp.  K.  B.  391;  and  in 
that  court  a  trial  at  bar  could  not  formerly  have  been  on  a  Saturday,  or  the 
last  paper  day  in  term,  except  in  the  King's  case;  2  Salk.  625.  In  the  Com^ 
roon  Pleas  it  is  a  rule,  that  the  plaintiff's  attorney  must,  before  the  essoign 
day  of  the  terra  in  which  the  cause  is  appointed  to  be  tried,  give  notice  to  the 
chief  prothonotary,  or  his  secondary,  of  the  day  of  trial,  that  the  same  may  be 
put  down  in  the  court  book  provided  for  that  purpose;  and  in  case  of  nefflect 
the  Clause  shall  not  be  tried  that  term  without  motion,  and  the  special  direc- 
tion of  the  Court;  R.  H.  9  Ann.  reg.  1.  C.  P.  And  in  that  court,  the  chief 
justice  and  the  rest  of  the  judges  shall  respectively  have  copies  of  the  issue  in 
the  cause  delivered  to  them  four  days  before  the  time  appointed  for  trial;  R. 
M.  3  Geo.  2,  reg.  I,C.  P. 
^  t  In  the  same  manner  it  would  have  been  if  tried  at  Nisi  Prius,  unless  the 

parties  consent  to  the  contrary,  1  Burr.  292;  2  Doug.  437;  the  jury  is  almost 
myariably  special;  and  the  rule  for  the  special  jury  forms  a  part  of  the  rule  (or 
the  trial  at  bar.  When  a  trial  at  bar  is  granterd  in  a  penal  action,  upon  motion 
of  the  Attorney  General,  it  must  be  noted  on  the  back  of  the  jury  process;  19 
£liz.  c.  5,  s.  2.  If,  when  the  trial  is  called  on,  a  sufficient  number  of  juror* 
do  not  attend,  the  trial  must  be  adjourned,  and  a  decern  or  octo  tales  awarded, 
«     '  as  at  common  law,  1  Burr.  273;    2  Saund,  349,  a;  for  the  stat.  6  Geo.  4,  c. 

60,  s.  37,  which  allows  the  tales  de  circumslantibusy  is  expressly  confined  to 

'    trials  nt  Nisi  Prius  and  the  assizes. 

X  In  i\\e  King's  Bench  it  is  the  secondary's  duty  to  call  over  and  swear  the 
jury,  and  record  the  verdict,  whether  taken  in  court  or  in  private  after  the 
court  is  adjourned;  of  the  clerk  of  the  rules  to  mark  all  deeds  and  papers  giv-' 
en  in  evidence,  and  to  have  the  custody  of  them  afler  the  trial  till  called  for; 
and  of  the  clerk  of  the  papers  to  read  the  record  and  the  written  evidence ^ 
from  a  MS.  note  in  the  late  Mr.  Card's  book,  at  the  rule  office.  In  the  Com^ 
mon  Pleas,  it  is  the  duty  of  the  secondaries  to  copy  (he  i^ues  for  the  judges, 
and  deliver  four  copies  thereof,  to  call  the  jury  and  the  defendant,  to  read  the 
record  and  all  written  evidence,  and  to  record  the  verdict.  After  a  trial  at 
bar,  if  either  party  be  dissatisfied  with  the  verdict,  he  may  move  for  a  new 
trial,  as  in  other  cases;  Sty.  Rep.  462,  466;  1  P.  Wms.  212;  2  Lord 
Raym.  1358;  1  Str.  584.  2  C;  2  Str.  1 103;  2  Atk.  520^  1  Burr.  395.  &. 
P,  1. 
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(B)  At  nisi  prius.  [  166  ] 

(a)   What  causei  may  be  tried  at,^ 
(6)  Notice  of  trial, 

\$t.  Inwhat  cases, 
1.     Ifield  v.  Weeks.  E.  T.  1798.  C.  P.   1  H.  Bl.  222.     Monk  v.  Wade. 

T.  T.  1788.  K.  B.  8  T.  R.  246.  n. 

Rule  to  show  cause  why  the  prothonotary  should  not  review  his  taxation  o^notfce^fSi 
costs  on  the  foUowiftg  circumiitances: — In  Michaelmas  term  last,  a  rule  foralmuitbs 
judgment  as  in  case  of  a  nonsuit  was  obtained  by  the  defendants,  the  plaintiff  given,  eveo 
not  having  proceeded  to  trial  at  the  assizes  at  Gloucester,  according  to  a  per-  ^^."S!L 
emptory   undertaking.      On  taxing  the  costs,  Jhe  prothonotary  refused  to  al-  P'*j°"°  **• 
low  the  expenses  which  the  defendant  had  incurred  in  attending  at  the  assizes,  emptorT  vn 
subpoenaing  witnesses,  feeing  counsel,  &c.  in  expectation  that  tthe  plaintiffderukinf 
would  try  the  cause;  and  the  reason  of  this  refusal  was,  that  no  notice  of  trial  to  try; 
had  been  given.     The  Court  refused  the  rule,  saying  it  was  the  settled  prac- 
tice that,  notwithstandmg  a  preremptory  undertaking  to  try,  it  was  necessary 
to  give  notice  of  trial,  without  which  the  defendant  was  not  bound  to  take  the 
steps  which  he  had  taken  in  this  case. 

SeeJ€Lcksv,  Mayer y  8  Term  Rep,  245. 

2.     Ellis  v,  Trusler.  H.  T.  1771.  C.  P.  2  Blac.  798. 

The  trial  in  this  cause  had  been  put  off  last  term,  on  the  motion  of  the  de-^'J!^  ™** 
fendant,  to  the  first  sittings  in  this  term;  and  counsel  for  the  plaintiff,  who  had  ^_  of'u'iai 
given  no  fresh  notice  of  proceeding  to  trial,  now  moved  to  put  it  off  till  the  be  DaiiMd.t 
sittings  ader  term.     The  Court  granted  the  rule  but  doubted  the  necessity  of 
the  motion,  it  being  certified  by  the  secondaries  that  notice  of  trial  must  be 
given  by  the  plaintiff,  notwithstanding  a  special  day  is  fixed  by  rule  of  Court. 

2ci.   What  notice  necessary,  f   I^''  3 

1.     Bates  v.  BcTTiraER.  M.  T.  1733.  K.  B.  2  Stra.  954.  1216. 

The  defendant  lived  at  Aylesbury,  and  not  having  fourteen  days'  notice  of  When  the 
trial  moved  to  set  aside  the  verdict  upon  an  affidavit  that  it  measured  forty- ?*"■•  *J|** 
two  miles  from  London,  and  paid  for  so  many  post.     On  the  part  of  the  pl^io- Middlesex^ 
tiff,  it  was  sworn  that  it  was  computed  to  be  but  thirty-three  miles.  md  defend 

Per  Cur,     We  must  go  by  the  usual  computation:  our  rule  was  more  an- ant  lives 
cient  than  these  post  miles,   and  consequently  respected  the  computation ''i^***"  ^'V 
before  the  erection  of  post  miles.     It  was  therefore  held  that  the  notice  was  ™oqJ^ 

goo^-  eight  diy'i 

netice  of  tri 

*  Triad  byftheconetry  are  at  bar  or  Nisi  Prias.    Cafisee  in  general  are  tried  at  Nisi  al  must  be 
t*rias;  trials  at  bar  only  allowed  in  caases  which    require  great  examination;  2  Salk.  648.  given  ezdu 
In  the  Common  Pleas,  n  writ  of  right  may,  it  seems,  be  tried  at  Nisi  Prios,  2  Saond.  46.  siveof  th« 
e.  f.;  1  Taant.  415;  bat  if  the  miae  be  joined  thereon,  it  must  be  tried  by  the  grand  at-  flay  of  gi^j 
size,   and  the  Coort  will  not  permit  it  to  be  tried  by  a  jary  instead  of  the  grand  assize,  i^S* 
thoagh  both  parties  desire  it;  1  Bos.  and  Pol.  192.     And  if  the  Nisi  Prias  clanre  be  omit- 
ted in  the  writ  of  sommons,  and  ibe  knights  come  from  a  distant  county  and  appear  at  bar, 
the  Coart  of  Common  Pleas  will  not  compel  them  to  be  sworn  unless  the  demandant  will 
ondertake  to  pay  their  expense^-   I  Taant.  415.     The  statate  of  Nisi  Prios  extending  only 
to  the  Courts  of  King's  Bench  and  Common  Pleas,  whenever  aA  issue  is  joined  in  the  Ex- 
chequer to  be  tried  in  the  country,  there  is  a  particular  commiatioQ  authorising  the  judges 
of  the  assize  to  try  it;  Bnl.  Ni.  Pri.  804, 

t  Or,  although  the  caase  be  made  a  renianet  from  one  assize  to  aiiolber,  4  Bing.  414; 
bat  if  made  a  remanet  from  one  sittings  to  another,  in  town  a  new  notice  if  not  necessary; 
8  T.  R.  245.  If  no  notice  of  trial  be  given,  and  the  plaintiff  proceed  lo  trial;  aqd  have  a 
▼erdict,  the  Coort,  npon  application,  will  set  it  aside. 

X  When  the  trial  is  to  be  had  in  London,  and  notice  is  given  for  the  sittings  in  term,  or 
for  the  6r8t  day  of  the  sittings  after  term,  it  must  be  an  eight  or  foi»rteen  days  notice  as  in 
Middlesex.  Bnt  if  the  notice  be  given  for  the  adjournment  day,  it  will  beeoffieient  to  give 
■Bch  notice  eight  days  before  the  first  day  of  the  sittings  after  term,  if  the  defendant  reside 
■bove  forty  miles  from  London;  and  four  days  before  the  said  first  day,  if  the  defendant 
reside  within  that  distance;  R.  H  .  32  Geo.  8.  And  the  notice,  if  for  the  sittings  in  Lon- 
don after  term,  must  specify  whether  the  plaintiff  intends  to  try  at  the  first  day  of  the  sit- 
tings after  term,  or  at  the  adjournment  day ;  Id.  When  the  trial  is  to  be  had  at  the  aaeizee^ 
ten  days  notice  of  trial  must  be  given;  14  Geo.  2.  c.  17.  s.  4« 
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Andvrhere  2.     Perry  V.  Jackson.  H.  T.  1792,  K.  B.  4  T.  R.  520. 

several  de  p^^  Ashhursi,  J.  Ir  construing  the  act  of  parliament,  14  Geo.  2,  c.  27, 
fendaniH,  ''requires  ten  days*^  notice  of  trial  where  the  defendant  resides  above  forty  miles 
grdevvhh^n  from  London/ we  have  determined  that  if  one  of  the  defendants  reside  wlthiQ 
forty  miles,  that  distance,  so  long  a  notice  is  not  necessary. 

eiphi  day»  3.     BowLER  v.  Jenkins.  H.  T.  1741.  C.  P.  Barnes,  305. 

ii'^t"  Defendant  lived  above  forty  miles  from  London;  the  plaintiff  proceeded  to 

defendants  *''*^*  ®^  a  sitting  there,  up.  n  toti  days'  notice;  defence  was  made;  and  defen- 
reside  a  dant,  insisting  that  he  was  entitled  to  fourteen  days'  notice  of  trial,  moved  to 
bove  forty  set  aside  the  verdict,  and  had  a  rule  to  show  cause,  which  was  made  absolute, 
miles,  four  gy  the  act  14  Geo.  2,  no  cause  is  to  be  tried  in  London  or  Middlesex,  where 
^®®"^'*y*  defendant  resides  above  forty  miles  from  London  or  Westminster,  unle^  no- 
ihen  be  civ  **^®  *"  writing  be  given  at  least  ten  days  before  such  intended  trial.  Before 
en.'  this  act  fourteen  days'  notice  was  the  settled  practice,*  and,  unless  necessita- 

ted, the  Court  will  not  be  bound  by  an  act  made  to  take  away  a  benefit  from 
[  158  ]  defendants.      The  practice -or  law  of  the  court  cannot  be  taken  away  but  by 
The  notice  negative  words;  i.  e.  there  shall  be  no  more  than  ten  days'  notice.     Fourteen 
ought  10  be  ^jjiyg?  notice,  notwithstanding  this  act,  are  still  necessary. 

IZaZ^a  '    3ci.    When  io  be  ^iveiiA 

the  defend  asl     t      t, 

ant  if  he  ap  4m.    Fo  tchom. 

pear  in  per  1.     Harding  v..  Stafford.  E.  T.  1754.  K.  B.  Sayer,  133. 

j«on;  ii  no',      p^,.  Cur.     Notice  of  trial  ought  to  be  served  on  the  defendant  if  he  appear 

on  the  de    j^  person;  if  he  appear  by  attorney,  it  should  be  on  his  solicitor. 

torney.V  ^'     Whitehead  v.  Barber.   H.  T.   1719.  K.  B.  1  Sira.  248. 

If  defend        -Pt^  Cur.    Upon  conference  with  the  other  Courts,  they  and  we  are  of  opin- 

ont  be  a       ion  that,  within  the  reason  of  4  ^^  5  W.  &  M.  c.  21.  which  appoints  that  the 

prisoner,     delivery  of  a  declaration  against  a  prisoner  to  the  gaoler  shall  be  good,  a  no- 

be  aervod*^  tice  of  trial  to  him  is  good  also,  though  the  defendant  has  an  attorney  in  one 

on  the  turn  ^^^®  ^^^  ^^^  ^^  ^^^  other. 

key.  5/A.  Form  of. 

I  )69  1  Anon.  E.  T.  1791.  C.  P.  Ca.  Prac.  3. 

The  notice      It  was  ordered  by  the  Court  upon  a  motion  that  all  notices  of  trial,   and  of 

should  be    inquiries  and  countermands  of  notices,  ought  to  be  in  writing,  and  that  all 
Ki  writing.  J  ^gj.jj^j  ^^^j^gg  ^,^,.^  y^jj^ 

*  And  even  where  the  defendant  re^iided  in  India,  a  verdict  for  the  plaintifTwasaet  aside 
hecanse  fourteen  day*d  notice  was  not  given,  4  T.'R.  552;  and  the  same  where  the  de- 
fendant resided  in  Ireland;  Barnes,  297;  Taunt.  458.  The  master  of  a  coasting  veesel> 
who  has  no  permanent  residence  on  shore,  is  deemed  to  be  resident  at  the  port  to  which 
his  ship  belongs;  and  if  that  he  distant  above  forty  miles  from  London,  he  will  be  entitled 
to  fourteen  day's  notice;  2  Marsh,  151;  6  Taunt.  458.  ^o,  if  the  defendant  reside  within 
forty  miles  of  London  at  the  commencement  of  the  action,  but  af\erwards,  and  before  no- 
tice of  trial  given,  change  his  residence  permanently  to  a  place  beyond  that  distance,  he 
will  be  entitled  to  fourteen  days  notice,  I  East.  688;  2  W.  Bl.  1206.  if  he  have  apprised 
the  plaintiff  of  his  removal;  12  East,  427.  And.  on  the  other  hand,  if  he  reside  above 
forty  miles  from  London,  he  will  be  cntiiled  to  fourteen  day's  notice,  if  he  may  happen  to 
be  in  London  when  the  notice  is  served,  2  Marsh,  151.  Sunday  is  reckoned  as  one  of  the 
days,  unless  it  be  the  day  on  v  hich  the  notice  is  given;  R.  M.  4.  A. 

t  The  plaintiff,  by  the  practice  of  this  Court  is  bound  toigive  notice  of  trial  to  the 
defendant  in  town  causes  during  the  term  next  after  that  in  which  issue  is  joined,  in 
country  causes,  for  (he  second  assizes  after  the  term  in  which  issue  is  joined;  he  may 
do  it  sooner  rf  he  will;  but  he  must  do  it  within  the  time  specified;  otherwise  the  defeod- 
«nt  may  proceed  to  trial  by  proviso,  or  apply  for  judgment  as  in  case  of  a  nonsuit. 

X  In  country  causes,  the  notice  of  trial  in  the  King's  Bench  should  be  given  to  the  agent 
in  town;  3  East,  568.  Bat  in  the  Common  Pleas,  it  seems  that  it  may  be  given  either  to 
the  agent  in  town,  or  to  the  attorney  in  the  country,  Barnes,  306;  but  see  Id.  298;  Cas. 
Pr.  ('.  P.  130.  S.  C;  semb.  contra^  except  where  it  is  given  on  the  back  of  the  issue,  in 
which  case,  as  the  issue  must  be  de  ivered,  Cas.  Pr.  C.  P.  94;  so  the  notice  of  trial  must 
of  necessity  be  given  to  the  agent  in  town.  In  the  Exchequer,  all  notices  of  trial  given 
by  the  attornies  or  side  clerks  of  the  office  of  pleas  in  causes  instituted  there,  are  required 
to  bo  entered  in  the  book  of  orders  kept  m  such  office,  and  written  notices  of  such  entries 
left  at  the  seat  in  the  said  office  of  the  attorney  or  clerk  in  court  concerned  for  the  defend- 
ant, or  ai  his  chambers,  or  place  of  residence;  H.  H.  39  Geo.  8.  in  Scacc.  Mao.  Ex.  Ap- 
pend. 238.  224.  228;  Price,  503. 

§  And  served  before  nine  o'clock  at  night;  R.  E.  10  Geo.  2.     In  ordinary  cum  it  is 
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Blh.  By  continuance* 
1.  Chanklin  v.  ANsoy.  E.  T.  1734.  C.  P.  Barnes,  298;  2  Stra.  1219.      ThU  no 
This  action  was  laid  in  Cornwall.     Notice  of  trial  was  given  in  town,  and  ['*^®  should 
countermanded  in  the  county  lhre?e  days  before  the  comniission'day  of  the  iwrcllys 
assizes.     The  question  was,  whether  this  was  a  good  countermand  to  preirent  prior  to  tha 
costs  for  not  proceeding  to  trial,  defendant  havinn;  sent  a  witness  from  London,  suiins;  nt 
who  had  got  as  far  as  Exeter  before  he  heard  of  the  countermand.  which  the 

Per  Cur.     The  countermand  would  have  been  good  if  given  but  two  days  f '*"'*^  J?  *• 
before  the  commission  day.  *  '"**  • 

2.  Botes  v.  Twist.  T.  T.  1732.  C.  P.  Barnes,  292;  2  Stra.  I2I9,  T  160  | 

Notice  of  trial  for  the  last  sitting  within  Easter  terra  was  continued  till  the  And  can  oa 
aittiog  after  that  term,  and  afierwards  continued  till  the  first  sitting  within  this  '^  ***  ****" 
term.  Defendant  urged  that  the  notice  could  not  be  rugularly  continued  a 
second  time,  and  having  no  defence,  moved  for  a  new  trial,  and  obtained  a 
rule  nisi  upon  showing  cause.  The  Court  was  of  opinion,  that  plaintiff  can- 
not continue  his  notice  a  second  time;  that  is,  he  shall  give  short  notice  hut 
once;  but  this  notice  is  objected  to  only  because  it  is  a  continuance;  the  full 
time  ta  given  by  it ;  and  had  the  word  continue  been  out,  defendant  agrees 
the  notice  would  be  good:  that  word  shall  not  vitiaie  the  notice,  the  full  time 
being  given,  especially  as  it  is  sworn  by  Jones  (plaintifTs  -attorney)  that 
Townsend  (defendant's  attorney)  requested  him  after  last  term  to  continue 
the  notice  to  this  term. 

1th.   Of  ierrn^s  notice, 
I.  Lazier  v.  Dyer.  M.  T.  n03.  K.  B.  2  Salk.  457;  1  Stra.  653. 
Issue  being  joined  and  entered  as  of  Trinity  term,  the  plaintiff  rested  till  When  ii 
the  Trinity  term  following,  and  then  gave  notice   of  trial  after  the  term;  and  f"®    ■ '.   ., 
the  venire  facias  and  distringas  were  taken  f>ut  in  the  vacation,  but  tested  and  above  fu^r 
entered    as  of  the  term.     And    Per  Cur.     This  is  not  sufficient  notice;  for  terms  a 
thongh  in  law  this  was  a  proceeding  within  the  tertn,  yet  in  fact  it  was  a  pro-  term's  no 

ceeding  in  vacation,  and,  therefore,  there  was  not  a  term's  notice  of  trial;        "^®  of  trifcl 
°  '  '  '  must  be  «V 

VMally  wriUea  on  the  back  of  the  issoe;  bat  it  may  bo  written  on  a  separate  paper,  and  is  ^q  x 

90  of  coarse  in  all  cases  of  notices  of  trial  hy  continuance,  new  notices,  &c.  And  b}  R. 
T.  2  Geo.  1.  reciting  (hat  in  divers  actions  and  suits  commenced  in  this  court,  the  plaintiff 
many  times  in  pleading  conclude^  to  the  country,  and  the  defendant  not  being  obliged  to 
join  iasae  or  demnr  until  n  foir-day  is  expired,  plaintids  are  thereby  greatly  delayed  in 
trying  their  causes;  for  the  prevention  of  which,  for  the  future,  it  is  ordered  that  in  all 
cases  where  ihe  plaintiff  concludes  to  the  country,  the  defendant's  attorney  shall  be  bound 
to  accept  notice  ef  trial  upon  the  back  of  such  pleading,  whether  the  same  he  delivered  to 
the  defendant's  attorney  or  agent,  or  left  in  the  proper  office,  where  the  same  may  be  left 
by  the  course  of  tbe  court,  and  such  notice  of  trial  so  given  shall  be  as  good  and  effectual 
at  if  issue  had  been  actually  joined.  If  the  notice  be  indorsed  on  the  issue,  it  need  not, 
of  eoorso,  be  intituled,  nor  need  it  be  so  particular  as  when  written  on  a  separate  -  paper, 
where  the  notice  indorsed  on  the  issue  was,  **Take  notice  of  trial  at  the  next  assizes," 
without  mention  of  date,  county,  or  attorney's  name,  yet  the  Court  held  it  suffioient,  al- 
though it  would  have  been  clearly  bad  if  written  on  a  separate  paper;  2  Sira.  1287;  seo 
alio  2  W.  Bl.  1298.  If  the  notice  be  irregular  or  insufficient,  aad  the  plaintiff  obtain  a 
verdict,  the  Court  upon  application  will  set  the  verdict  aside. 

*  When  notice  of  trial  in  London  or  Middlesex  has  been  given,  and  the  plaintiff  is  not 
ready  to  proceed,  then,  instead  of  countermanding  his  notice,  he  may  continue  it  to  tho 
next  sitting,  by  giving  a  notice  by  continuance  $  R.  M.  1654.  T.  21.  A  notice  by  continu- 
aace*  being  nothing  else  in  effect  than  a  short  notice  of  trial,  is  never  adopted  where  there 
is  time  to  countermand  the  former  notice  and  give  a  new  one,  and  consequeTitly  never  iised« 
nor  indeed  can  it  be  given  in  country  causes.  It  cannot  be  given  after  the  plaintiff  has 
eonntermanded  his  notiee  of  trial;  Barnes,  801.  Also,  if  the  original  notice  were  void, 
the  notice  of  continuance  will  he  void  also;  yet  in  such  a  case,  if  such  n  time  intervene 
between  theserviee  of  the  notiee  by  continuance,  and  the  sittings  to  which  the  origiual  no- 
tiee is  thereby  CiHltinnad,  as  would  be  sufficient  to  give  a  notice  of  trial,  the  Court  will  * 
deem  aoch  netifi^  an  original  or  new  notice  of  trial,  and  valid;  Barnef,  292;  2  W.  Bl.  1298. 

t  Which  notice  must  be  given  before  the  essoign  day  of  the  fifth,  or  other  subsequent 
term;  1  Str.  211;  2  Str.  1164;  K.  B.  Pr.  Reg.  891;  Barnes,  291;  26  and  27  Geo.  2.  t. 
6.  in  Seac.  Mao.  Ex.  Append.  211,  212.  And  a  judge's  or  baron's  summons,  if  no  or- 
der has  been  made  upon  it,  is  not  a  proceeding  within  the  rr.oning  of  this  rule.  R.  £.  13 
Geo.  2  C.  P.;  eor  ihe  suing  out  of  a  venire  faeiat  or  dUtrin^tt,  in  the  vacation  of  the 
fourth  term,  thoagh  it  be  tested  and  entered  as  of  that  term;^2  Salk.  4S7.  660,    But  a 
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2.  Hatchell  r.  Griffiths.  M.   T.   1695.  K,  B.  2  Salk.  644.  Greew  t. 

Gauntlett.  M.  T.  1722.  K.  B.  1  Stra.  531 . 
8o,  in  K,        Issue  was  joined  in  Trinity  term  1695,  and  notice  then  given  for  trial  next 
B.  wh»re     assizes,  bujt  Bo  farther  nor  other  proceeding  till  Trinity  vacation  1696,  and 
io°«  a        ^^®"  ^^^  plaintiff  gave  a   new  notice  of  trial,  viz.   fourteen  days'  notice  lor 
year.  next  assizes,  when  he  accordingly  tried  the  cause  and  had  a  verdict;  but  be- 

cause there  was  no  proceeding  within  a  year  after  the  first  notice,  it  was  set 
aside;  sed  nota,  notice  within  the  term  had  been  a  proceeding  within  the  year, 
and  made  notice  for  fourteen  days  good  notice  of  triaL 
r  161  1  8/4.  Of  cotmlermand, 

'  Tashburn  v.  Havelock.  M.  T.  1742.  C.  P.  Barnes,  306;  2  Stra.  1073. 
Notie«  of  Notice  of  trial  on  an  old  issue  was  given  to  the  attorney  in  the  country, 
counter  mjd  not  to  the  agent  in  town ;  the  question  was,  whether  it  was  good  notice 
niand*  may  ^^  j^^^p  p^^  q^^^  rpj^^  notice  on  this  old  issue  is  well  given  to  the  attorney 
onthe^at  in  the  country,  or  it  may  be  given  either  to  attorney  or  agent;  but,  where 
torooy  in  notice  of  trial  is  given  on  the  issue  book,  it  must  be  given  to  the  agent,  be- 
the  country  cause  the  issue  can  be  delivered  no  where  but  in  town.  Notices  of  trial  and 
or  affeni  in  countermands,  notices  of  executing  writs  of  inquiry  and  countermands,  may 
ItTcoum  ^  given  either  to  the  attorney  in  the  country  or  the  agent  in  town, 
eausea   '^  ^'^-   ^  "««^  offices. i[  . 

short  notice  10/^.   Of  short  notices, 

of  trial  Reg.  Gen.  E.  T.  1790.  K.  B.  3  T.  R.  660. 

muat  be  at       £j  jg  ordered,  that  from  and  after  the  last  day   of  this  term,  where   short 
diws  before  "^^*^*  of  trial  is  to  be  accepted  in  country  causes,  such  notice  shall  be  given 
the  commia  ^^  \eBSi  four  days  before  the  commission  day,  one  day  exclusive  and  the  other 
sion  day4  inclusive. 
£  162  J  llih,   Cf  not  proceeding  according  to, 

jadge's  order  or  notice  of  trial,  thoagh  conntermandad,  Pr.  Reg.  891,  892;  Bamea,  804; 
S.  C.  R.  E.  18  Geo.  2.  C.  P.  I  Str.  531;  R.  T.  26  and  27  Ceo.  2.  in  Scac.  Man.  Ex.  Ap- 
pend. 211.  212;  or  notice  that  the  plainliflf  will  proceed  in  the  canae*  which  haa  not  been 
acted  under,  ia  sosh  a  proceeding  aa  will  prevent  the  necessity  of  giving  a  terni*a  notice;  S 
East  1.  The  rule  reqniring  a  term's  notice  does  not  exiend  to  a  trial  by  proviso;  2  B.  A^ 
A.  594;  1  Chit.  Kep.  817.  S.  C;  or  a  motion  for  judgment  as  in  case  of  a  nonsait.  Id. 
ibid.  5  Darn^.  dr  East,  6S4;  Barnes,  808;  2  Blac,  Rop.  1228;  and  being  confined -to  volan- 
tary  delays,  it  deea  not  apply,  when  the  caose  has  been  stayed  by  injunction  or  privilege, 
1  Sid,  92;  R.  M.  4  Ann.  K.  B.  Dong.  71;  2  Blac.  Rep.  784,  or  when  there  has  been  an 
Agreement  to  stay  proceedings  for  a  limited  time,  to  enable  the  defendant  to  pay  the 
debt,  in  defanh  of  which  the  plaintiff  is  to  be  at  liberty  to  proceed;  2  Banb.  60;  2  Blac. 
Rop.  762. 

*  The  plaintiff  haa  a  liberty  of  countermanding  his  notice  of  trial,  even  in  a  oase  of  a 
trial  at  bar;  R.  M.  4.  A.  The  notice  for  this  purpose  must  be  in  writing;  Id.  In  town 
•aoaea,  where  the  defendant  resides  within  forty  miles  of  London,  two  day's  notice  of 
eonntermand  is  sufficient;  R.  M.  8  Geo.  1.  But  if  the  defendant  reside  nt  a  distance  of 
nore  than  forty  miles,  six  day^s  notice  is  neeeaaary;  14  Geo.  2.  c.  17.  In  country  caosaa, 
notice  of  countermand  most  be  given  six  days  before  the  commission  day;  14  Geo.  2,  e. 
17.  The  days  in  all  these  cases  are  reckoned,  the  one  inclusive,  the  other  exclusive.  No- 
tice of  countermand  cannot  be'  given  on  a  Sunday;  R.  M.  8.  Geo.  1.  If  the  plaintiff 
do  not  countermand  hia  notice  in  time,  and  do  not  proceed  to  trial  according  to  his  notice, 
the  defendant  shall  be  entitled  to  bis  costs  ef  the  day,  and  may  move  for  judgment  aa  in 
case  of  a  nonsuit. 

t  In  all  caaes  where  the  notice  already  given  is  not  available,  and  the  plaintiff  cannot 
continue  it,  he  most  give  a  new  notice  of  trial,  if  a  notice  be  at  all  necessary;  R.  M.  4 
Ann.  8  T.  R.  245. 

i  In  town  causes  two  daya*  notice  seems  to  be  sufficient,  Pr.  Reg.  890.  444;  Barnes, 
801.  S.  C;  but  it  ia  usual  to  give  as  much  more  as  the  time  will  admit  of;  and  if  the  de- 
fendant be  under  terms  to  take  short  notice  of  trial  for  the  last  sittings  in  term,  and  no^no- 
tice  be  given  for  those  sittings,  he  is  not  obliged  to  take  short  notice  for  the  sittings  after 
term;  Isaacs  v.  Windsor,  T.  24  Gen.  8.  K.  B.  So,  in  the  Common  Pleas,  an  undertaking 
to  accept  short  notice  of  the  trial  for  the  sittings  after  term,  given  when  there  ia  not  time 
for  short  notice  of  trial  at  the  sittings,  does  not  compel  the  defendant  to  accept  ahert 
Botiee  of  trial  at  the  adjourned  aitiinga;  7  Taunt.  452;  1  Moore,  160.  S.  C.  Sunday  ia 
io  he  accounted  a  day  in  these  notices,  unless  it  be  the  day  on  which  tbe  notice  ia  gives; 
K.  M.  4  Ann.  K.  B,  8  Mod.  21;  and  see  R.  M,  8  Geo.  1  C.  P.  Cas.  Pr.  C.  P.  15. 
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1.  Whitlock  v.  HuMPHBtyfl.  M.  T,  1729.  K.  B.  2  Stra.  349.  If  plaintiflT 

Upon  debate  it  was  settled  that,  to  save  costs  for  not  going  to  tilal,  it  would  cted**iwor 
be  sufficient  to  countermand  notice  in  a  town  cause  two  days,  and  in   a  coun-^jng  to  |,is 
try  cause  four  days,  before  the  assizes;  and  that  it  should  be  a  general  rule  notice,  or 
without  considering  the  charges  or  inconveniences  in  any  particular  case.  ^^^^  "<>t 

2.  Holding  v.  Smith.  M.  T.  1826.  K.  B.  5  B.  cV  A.  631.  ^^"^"^'^ 

In  a  case  in  which  a  corporation  were  defendants  the   record  is  withdrawn  OefenJant 
ID  consequence  of  the  absence  of  a  material  witness*,  who  is  one  of  the  cor-  is  entitled 
poration,  and  it  does  not  appear  that  such  abRence  arises  from  the  act  of,  or  to  costs  of 
is  in  collusion  with,  the  other  corporators,  the  prosecutor  will  be  compelled  to  '^*  ^^^*^ 
paj  the  costs  of  not  proceeding  to  trial  pursuant  to  notice. 

(c)  Order  in  tdkick  the  causes  are  to  be  Iried.if  |    163  | 

(d)   Of  the  jury.     See  ante,  vol.  xi.  p.  725. 
(c)  Cf  the  stating;  the  case  and  evidence, 
Hodges  V.  Holder.  1813.  3  Campb.  366;  5  Stark.  5I8» 
To  a  declaration  in  trespass,  the  defendant  pleaded,  as  to  coming  with  force  ^^^^  ^J^^ 
and  arms,  and  whatever  else  was'  asrainst  the  peace  of  our  lord  the  King,  not  begin 
guilty,  and  as  to  the  residue  of  the  trespasses  a  right  of  way.  where  his 

fiayley,  J.,  held,  that  the  defendant  should  begin,  because  the  first  part  of  pl^^  does 
the  plea  was  not  a  general  issue,  agd  did  not  throw  the  necessity  of  any  proof  "°^*"'"""* 
upon  the  plaintiff.  '  emlTsfui^t 

*  Even   although  he  have  prevented   the  pl'iintifT  from  entering  bi^i  cause  for  trial  by 
•ntering  a  oe  recapiatur  with  the  marshal;   Pr.   Reg.  406.     In  like  m^mnor,  the  plaintiff  is 
entitled  to  cosia  if  the  defendant  do  not  proceed  to  a  trial  hy  a  proviso,  af^er  giving  notice 
to  that  effect,  2Str.  797;  and  if  both  parties  give  notice  nf  trin',  nnd  neither  of  ihem  coun- 
tennand  their  notice,   or  proceed    (o  trini  in   piirsiuance  of  it,  each  of  them  is  entitled  to 
costs  from  the  othen  Pr.  Reg.    405;  4  Taunt.  591.     AUo^  if  the  plaintiff*  do  not  proceed 
to  execute  his  writ  of  inquiry  in  pursuance  of  his  notice,  or  countermand  it  at  the  time,  the 
defendant  will  be  entitled  to  hU  cost*  in  the  «ame   m?inner  an  f»r  not  proceeding  to  trial;  1 
8tr.  317:  2  Str.728.     In  this  court  the  defendant  mny  move  for  e<«st8  fur  not   proceeding 
to  trial  and  judgment  as  in  case  of  a  noii«ait  in  the  pame  term,  or  even  at  the  same  time,  4 
B.  ijr  C.  200;  in  the  Court  of  Common  Pleas  it  is  oihorwise,  1  B.  ^  P.  ,38;   I  Sejlon,  372; 
Taunt.  591;  7  Id.  478;  nor  can  he,  itsoem?,   in   the  Common  Pleas,  move  for  these  costs 
after  moving  for  judgment  iis  in  the  case  of  a  nonsuit,  Hullock,  Costs,   404;  Tidd. '689;  2 
W.  Bl.  1093.;  at  least  if  the  rule  fir  judgment  ns  in  case  of  a  nonsuit   have  been  made 
absolute,  because  the  judgment  ofnonf^uit  mcludes  tlieso  costs.  But,    afler  moving  for  costs 
for  not  preceding  to  trial,  the  defendant  it  would  soem,  may  move  for  judgment  as  in  case 
of  a  nonsuit;  Tidd.  689.     If  the  plaintiff  he  an  executor,  be  is  liable  for  those  co«ts  for  not 
proceeding  to  trial  in  the   same  manner  as  if  he  was  suing  in   his  own    right.     To-obtain 
pnch  costs  the  defendant's  attorney  makes  an  affidavit  staling  vrhen  the  action  was  commen- 
ced, issue  joined,  and  notice  of  trial  given,  rind  ihnt  the  plaintiff  did  not  proceed  to  trial  or 
countermand  the  notice.     By  R.  M.  I654.jhe  defendant  is  entitled  to  costs  if  the  plaintiff 
do  not  proceed  to  trial  in  pursuance  of  his  notice,  unless  the  plaintiff  have  countermanded 
his  notice,  or  show  cause  to  be  allowed  in  the  court  in  excuse   of  such  costs.     And  the 
Court  of  Common  Pleas  refused  the  rule  where  the  plaintiff  was  prevented  from  going  to 
tri^  by  an  accident  which  happened  to  a  material  witness;  Barnes,  1 33.   .As  the  raIe,howeTer, 
It  absolute  in  the  first  instance,  the  only  way  of  bringing  ihe  matter  of  excuse   under  the 
consideration  of  the  court,  is  by  moving  to  discharge  the  rule. 

t  At  Nisi  Prius  every  cause  shall  be  tried  in  the  order  in  which  it  has  been  entered,  with- 
out preference  or  delay,  unless  it  shall  be  made  out  to  the  satisfaction  of  the  judge  in  the 
open  court  that  it  is  impracticable  or  inconvenient  so  to  do,  who  thereupon  may  make 
such  order  for  the  trial  of  the  cause  so  put  off  as  to  him  shall  seem  just,  R.  il.  14  Geo.  2; 
af  to  putting  offthe  trial  generally,  see  post  div.  E.  If  the  cause  be  cooiing  on,  and  you 
ere  not  prepared  to  proceed  in  the  trial,  you  may  withdraw  the  record;  see  ante,  tit.  Record, 
Withdrawing  of.  In  town  causes  the  special  jury  causes  are  always  deferred  until  the 
■ittings  after  term,  af\er  the  common  jury  causes  have  been  disposed  of.  Where  a  rule  for 
a  special  jury,  however,  has  been  obtained  merely  for  delay,  (he  Court,  upon  application, 
may  order  it  to  be  tried  at  some  of  the  sittings  in  term:  4  Taunt.  470.  When  the  cause  ia 
called  on,  the  record,  or  abstract  of  it  made  out  hy  the  judge's  marshal,  is  banded  to  the 
judge  in  order  that  he  may  know  the  issues  the  jury  have  to  try. 

t  It  has  been  laid  down  as  a  general  role  that  the  party  who  has  to  maintain  the  affirma- 
tire  of  the  issue  must  begin  the  evidence  where  there  are  special  pleadings;  or,  where  a 
special  defence  is  not  intended  to  be  given  in  osiidenee  under  the  general  issue,  it  may 
perhaps  be  more  accurate  to  say  that  the  party  who  has  added  the  similiter  shall  begin;  if 
both  parties,  however,  have  added  the  similiter  to  different  sets  of  pleadings  in  tbe  same 
caose,  theif  the  plaintiff  shall  begin.     Where  a  special  defence  is  intended  to  be  given  ia 


1 10  [TRIAL.--^/  JVtst  Priiis. 

I    1«4  J  (/)   ^  '^«  dc/ence,  i^c* 

(g)  QT  '^  rep/f/. 
Rex  v.  Bignold.  M.  T.  1821.  K^.  B.  4  D.  &  R.  70. 
Where  the       ^Aer  the  case  for  the  prosecution  was  closed,  the  defendant's  counsel  pro- 
defendant's  ceeded  to  address  the  jury,  and  in  the  course  of  his  address  read  some  resolu- 
introduced^  tions  passed  at  a  meeting  of  the  propriators  of  an  insurance  institution  with 
any  new      which  the  defendant  was  connected,  and  stated  certain  facts  which  ho  con- 
fact,  ihe      ceived  to  be  material  to  explain  the  defendant's  conduct  in  the  transaction  out 
plaiotifT's   of  ^hich  the  prosecution  arose,  but  upon  after  consideration  he  declined  pro- 
aT"ht  t    *  ^"cing  *^6  resolutions  in  evidence,  or  calling  witnesses  to  establish  the  facts 
r^plyx        which  had  opened,  whereupon  the  counsel  for  the  prosecution  claimed  the 
right  to  reply  upon  the  case  so  opened. 

The  Lord  Chief  Justice  held,  that  the  counsel  of  the  prosecutor  had  a  ge- 
neral right  to  reply  upon  the  defence  which  had  been  opened,  although  the 
facts  and  circumstances  stated  had  not  been  established  in  evidence.  The 
due  administration  of  justice  required  that  such  privilege  should  be  allowed, 
because  the  statement  of  facts  and  circumstances  unsupported  by  evidence 
could  not  but  have  an  effect  upon  (he  minds  of  the  jury;  be  should  lay  down 
as  a  general  rule,  that,  where  counsel  for  a  defendant  open  facts  upon  the 
merits  of  the  case,  and  declines  calling  witnesses  to  prove  those  facts,  the 
counsel  for  the  prosecution  shall  be  entitle'd  to  a  general  reply.  The  counsel 
for  the  prsoecution  replied  accordingly,  and  the  defendant  was  found  guilty. 

evidence  under  the  general  issue,  that  party  shall  bo^in  who  would  have  been  entitled  to  do 

Ko  if  .the  defence  had  been  specially  plended.     Where   there  is  a  justification  pleaded  tot 

libel,  without  the  general  issue,  the  defendiint  is  entitled  to  begin;  Cooper  v.  Wakely,  3  C. 

/&.  p.  474.     The  junior  counsel  fur  th^  party  who  has  to  begin,  opens  the  pleadings,  that  is, 

Jtates  shortly  the  substance  of  them  to  the  jury,  and  the  points  upon  which  the  issue  has 

iieen  joined.     The  senior  counsel  on  the  SRme  f^ide  then  stnles  the  facts  and  circumsfance^ 

jtf  the  case  to  the  jury,  the  substance  of  the  evidence  lie  has  to   adduce,  and  its  effects  in 

4>roving  the  case  stated,  and  remarks  upon  any  point  of  law  on  which,   together  with  the 

jnattera  of  ftict,  the  jury  will  have  to  found   their  verdict,  4  Esp.    136;  he  also  states  the 

]Piatierof  defence,  if  it  appear  npon  the  record,  or  iroin  a  notice  of  set-off  or  the  like,  and 

'the  evidebce  by  which  he  can  disprove  it.  1  Stark,  4^>9;  2  Id.  31 :  but  where  the  defence 

^oes  not  appear  upon  the  face  of  the  record  in  cases  from  cross-examination  of  the  plain- 

•tifTs  witnesses,  the  usual  practice  now  is,  not  to  notice  the  defence  in  the  opening,  but  to 

wait  until  the  defendant  has  closed  bis  case,  and  then  to  call  witnesses  to  disprove  it,  and  to 

.observe  upon  the  defence  in  the  general  reply. 

After  the  senior  counsel  has  thus  stated  the  case,  the  witnesses  to  prove  it  are  next 
4salled  and  examined  in  their  order;  the  first  is  examined  by  the  counsel  next  in  rank  to  the 
senior;  the  second  by  the  junior,  if  there  be  three  counsel  engaged  on  that  side,  the  third 
by  the  senior,  each  serjeant  or  barrister  examining  a  witness  in  the  order  of  his  precedence. 
Whilst  a  witness,  however,is  under  the  examination  of  a  junior  counsel,  the  leading  counsel 
may  interpose,  take  the  witness  into  his  own  hands,  and  finish  the  examination;  but  after 
one  counsel  has  brought  his  examination  to  a  close,  no  other  counsel  on  the  same  side  can 
pat  a  question  to  the  witness,  2  Camp.  280;  where  there  are  several  defendants,  who  ap- 
pear  by  separate  attorneys,  and  have  scpirate  counsel,  if  their  defences  be  different  or 
distinct  from  each  other,  the  counsel  of  each  have  a  right  to  address  the  jury,  and  examine 
witnesses;  but  if  they  rely  on  the  same  ground  of  defence,  only  one  counsel  can  be  beard 
|o  address  the  jury,  and  one  counsel  only  can  examine  each  witness  upon  the  part  of  all 
jihe  defendants,  in  the  same  manner  as  if  they  had  appeared  and  defended  jointly;  4  Camp. 
174.  As  to  the  competency*  examination,  and  cross-examination  of  witnesses,  see  tit. 
Witness.  > 

*  This  is  done  after  the  plaintlfTs  counsel  have  closed  their  case,  by  the  senior  counsel 
of  the  opposite  party,  who  tlien  states  to  the  jury  the  matter  of  his  client's  defence,  the 
evidence  (if  any)  which  he  will  adduce  in  support  of  it,  and  remarks  on  the  case  and 
evidence  of  the  other  party.  The  witnesses  for  the  defence  (if  any)  are  then  examined 
and  cross-examined. 

1  The  opposite  party  is  entitled  to  the  reply  as  of  right,  otherwise  not,  unless  when  the 
king  is  a  party,  and  the  pi^viloge  of  replying  is  claimed  by  the  attorney-general  in  right  of 
bis  office,  Peake,  N.  P.  Ca,  236;  but  a  defendant's  merely  giving  evidence  of  payment  of 
money  into  court  under  a  rule  will  not  entitle  the  plaintiff  to  the  reply;  R.  H.  50  deo.  2^  2 
Taunt.267.  Before  the  plaintiff's  counsel  replies,  however,  he  may,  if  he  think  proper, 
produce,  evidence  to  disprove  any  part  of  the  defence  set  up  by  the  defendant;  in  wbich 
case  the  defendants's  counsel  has  the  privilege  of  again  addressing  the  jury,  bat  his  obser- 
vations must  be  confined  to  die  evidence  thus  giver)  by  the  plaintiff.  The  reply  then  closes 
the  case  on  both  »\duif. 


TRIAL.— By  Proviso.  Ill 

(h)  Of  ike  summing  up.^ 

(i)    friikdrawing  a  juror.  [  K5  ] 

Stodhart  V,  Johnson.  E.  T.  1790.  K.  B,  3  T.  R.  667. 
The  defendant  paid  540/.  into  court,  which  the  plaintiff  did  not  take,  bat  ^^^^  V^'^f 
proceeded  to  trial,  when  a  juror  was  withdrawn  by  consent.     And  the  q'*®^- P"^^' ^** 
tion  was,  whether  the  plaintiff  was,  or  was  not,  entitled  to  the  costs  till  the  on  with 
time  of  paying  the  money  into  court.     The  master  having  taxed  those  costs,  drawing  » 
the  Court  said,  that  whenever  a  juror  was  withdrawn  each  party  must  pay  liis-]|"'or.t 
own  costs. 

( j)  Jiill  of  exceptions.     See  arUe^  tit.  Exceptions,  Bill  of. 
(A;)  Demurrer  to  evidence.     See  ante,  tit.  Demurrer  to  Evidence. 

(I)   Verdict,     See pos/,  tit.  Verdict. 

(C)  Br  PROVISO. 

WoRCESTSR  Canal  v,  Trent  Navigation-.  E.  T.  1815.  C.  P,  1  Marsh,S18; 

S.  C.  5  Taunt.  577. 
This  cause  had  been  twice  carried  doivn  to  the  assizes  for  trial,   and  the  ^  °^^^"d 
plaintiffs  were  each  time  nonsuited;  but  the  Court  had  each  time  set  aside  the  ^^  ^^  i^-^^i 
nonsuit,  and  granted  a  new  trial,  on  the  ground  that  the  facts  were  not  suffi-  by  proviso^ 
.   ciently  before  the  Court,  and  in  order  that,  if  necessary,  a  case  might  be  unl«M  there 
made  (or  the  opinion  of  the  Court  previously  to  the  last  assizes.     The  defen- *!**•**••"  ■ 
dants,  though  there  had  been  no  default  on  the  part  of  the  plaintiffs,  gave  the  ih*e  part  of 
latter  notice  that  they  should  take  the  record  down  by  proviso.     The  plaintiffs  Uie  plaimiff 
refused  to  accept  this  notice:  the  defendants,  however,  carried  down  the  re- though 
cord,  and  the  plaintifls,  not  appearing,  were  nonsuited.  ^^^^'^  l>ad 

Lord  Chief  Justice  Gibbs.     I  take  the  general  rule  to  be  perfectly  estab-  l^n^Mria?' 
fished  that  the  defendant  cannot  carry  a  cause  down  by  proviso  till  there  has  ^„(j  thoueh 
been  a  default  on  the  part  of  the  plaintiff     The  only  case  in  the  slightest  de-  tho  defend 
gree  resembliog  the  present  is  that  of  Humpage  v.  Rowley,  but  that  would  ant  g^ve  n» 
be  applicable  to  all  other  cases  as  much  as  to  this;  and, if  we  were  to  suffer  ^'^^  ^^^% 
this  nonsuit  to  stand,  any  defendant  might  carry  the  record  down  by  proviso  Uig^JJIJen^ 
at  any  time.     It  is  true  that  judgment  as  in  case  of  a  nonsuit  could  have  been  lion  to  car 
granted  in  this  case;  but  it  does  not  follow  that  the  defendant  may  carry  thery  dowq 
cause  to  trial  without  any  default  by  the  plaintiff.     The  rest  of  the  Court  the  record^ 
concurring. — Rule  absolute. 

•  Thai  ie,  the  jud/;e  states  to  tho  jury  the  matlcrs  really  in  dispute  between  the  pariie;:; 
he  recapitulates  from  his  notes  the  evidence  given  on  both  sides,  and  makes  his  remarks  OO' 
it  when  necessury;  if  any  question  of  law  be  mixed  up  with  the  questions  of  fact,  he  states 
to  them  the  principles  or  law  upon  which  the  case  must  be  decided,  and  the  manner  in 
which  they  must  be  applied  to,  and  t'leir  cffert  upon  it;  and,  lastly,  he  states  to  them,  if 
ne«*c«sary,  the  form  in  which  they  are  to  give  tlieir  verdict. 

t  This  id  usa^iiy  done  at  tho  recommendation  of  the  judge,  in  cases  where  it  w  doobifal 
whether  the  action  will  lie.  or  where  the  judge  intimates  an  opinion,  that,  under  the  pera« 
liar  circumstances  of  the  case*  the  action  should  proceed  no  further. 

t  In  all  cases  where  the  plaintiff  aHer  issue  joined,  does  not  proceed  to  trial,  where, 
hy  the  coarse  and  priictice  of  the  Conrt,  he  might  have  done  so,  the  defendant  may,  if 
he  wish  have  the  action  tried  by  a  proviso;  that  is,  he  may  give  the  plaintiff  notice  of 
trial, makeup  the  Nisi  Fries  record,  curry  it  down,  and  enter  it  with  the  marshal,  and 
proceed  in  the  triail  as  in  ordinary  case^.  This,  however,  can  be  done  onlj  in  eases  where 
the  pUintiif  has  been  guilty  of  some  laches,  or  default  aHer  issae  joined,  except  in  reple- 
tin,  prohibition,  quare  impedit,  2  Saik.  652;  and  error  in  fact,  2  Saund.  836.  a.  Iw 
which  cases  boih  parties  being  actors,  the  derendani  may  make  up  the  Nisi  Prios  record, 
and  ihereopon  proceed  to  trial,  although  no  Inches  or  default  he  impotable  to  the  plaintifl^^ 
The  Court  have  also  allowed  the  defendant  to  carry  down  the  record  of  an  issue  directed 
by  the  Court  of  Chancery  to  trial  by  proviso,  upon  it  being  suggested  to  them  that  thv 
^aintiS*  wished  te  delay  the  cause;  4  T.  R.  767.  As  the  delay  and  expense  attending  the 
trial  by  proriso,  however,  are  msierini  ohjeetions  to  this  mode  of  procef*ding,  is  seldon» 
adopted,  unless  in  cases  where  the  defendant  is  particularly  anxious  that  the  cause  should^ 
be  finally  settled  hy  verdict.  The  defendant,  before  he  C4n  proceed  to  trial  by  proviso; 
mostTole  the  plaintiff  to  enter  the  issue,  and  if  the  issue  be  not  entered  by  the  plaintiflT 
within  the  time  limited  by  the  rule,  the  defendant  may  either  sign  jadgnieni  of  non  prot. 
or  he  may  himHolf  enter  the  issue.  After  the  is.4ue  has  been  thus  entered  either  by  the 
plaintiff  or  defendant,  if  the  plaintiff,  in  causes  in  Londoner  Middlesex,  make  defaelt  ia 
trying  hie  iasoe.  or  in  eoantry  causes  do  not  proceed  to  trial  at  Xhm  next  assixes,  tbe-deft»- 


Ufl  TRIAL.— (yjMi/iiiig  off. 

[  166  1  (D)  By  record.     Se*  ante,  tit  Record. 

(£)  Of  putting  off  trials. 
1.  Reo.  Gen.  M.  T.  1810.  C.  P.  2  Taunt.  221. 
At  Nisi  Pri     Jde  Court  desired  that  it  might  be  uuderstood  that  they  would  never  here- 
U9  ft  trial     j^Qgj,  pyj  ^^  ^jj^  i^jj^i  Qf  ^  cause  upon  the  consent  of  the  parties  and  counsel 
pul^ff  bj    a^  t**®  sittings  at  Nisi  Prius,  but  that  the  plaintiff  must  either  proceed  to  try, 
consent,      or  must  withdraw  his  record. 

Saunders  v.  Pitman.  M.  T.  1800.  C.  P.  1  B.  &  P.  33, 
And  the  ab      Rule  to  show  cause  why  the  trial  in  this  case  should  not  be  put  oflT  till  neit 
sence  of  a  Hilary. term,  on  an  affidavit  stating  that  a  master  of  a  vessel  employed  in  the 
wUness-is    Southern  Whale  Fishery  was  a  material  witness  in  the  cause,  and  that  he  was 
no  rround    expected  to  return  upon  Christmas  next. 

where  ihe  Ptr  Cur,  The  Court  will  not  in  all  cases  be  content  with  a  common  affida- 
I  167  1  vit  to  put  off  a  trial.  It  must  be  satisfied  that  injustice  would  be  done 
trial  might  if  such  an  application  were  refused.  Here  a  poor  plaintiff  claims  a  debt;  he 
h"d^b**f  **"  wants  to  amend  his  proceedings  by  the  articles  of  agreement,  and  the  defen- 
his  depart  ^^^^  delays  showing  them  till  he  is  obliged  so  to  do,  and  in  the  mean  time  his 
ure.*  witness  leaves  England.     He  has  therefore  brought  himself  into  this  difficul- 

ty, by  endeavouring  to  take  an  unfair  advantage,  and  the  Court  will  not  con- 
sider itself  obliged  to  put  off  the  trial  of  a  cause  for  the  accommodation  of  the 
defendant,  if  the  defendant  has  not  conducted  himself  fairly  and  candidly,  and 
if  he  might  have  had  his  witness. 

dant  may  afterwards  proceed  to  trial  by  provirto,  the  practice  in  soch.caaes  being  to  insert 
the  daote  of  proviso  in  the  jury  process;  3  T.  R.  661;  1  W.  Bl.  876.  The  defendaDt 
matt  give  the  plaintiff  the  same  notice  of  trial  that  the  plaintiff  is  obliged  to  give  him  in 
ordinary  cases,  except  that  it  is  not  necearary  to  give  a  term's  notice  where  no  prueeediogs 
have  been  had  in  the  cause  forfoar  terms,  as  is  the  case  w)ien  the  plaintiff  takes  down  the 
record  to  trial;  2  B.  &  A.  694.  If  both  the  plaintiff  and  defendant  happen  to  carry 
down  rhe  record  at  the  same  time,  the  trial  shall  he  by  the  plaintiff's  record,  if  he  enter  it 
with  the  marshal;  bnt  if  he  omit  to  do  so,  the  defendant  may  proceed  open  the  record 
brought  down  by  him;  R.  M.  4  A.  Bat,  although  the  plaintiff  have  entered  his  reeord 
with  the  marshal,  yet,  if  ho  have  not  given  a  sofiibient  notice  of  trial,  his  entry  will  be  of 
no  effect:  the  defendant  in  that  case  may  proceed  to  trial  upon  the  record  he  has  taken 
down,  and,  if  the  plaintiff  do  not  appear  to  it,  he  must  be  nonsuited;  1  B.  &  A.  263.  And 
in  all  cases  where  the  defendant  proceeds  upon  his  record,  if  the  issue  happen  to  be  on  the 
plaintiff,  who  is  therefore  to  begin  first,  but  .does  not  appear,  the  defendant  must  not  enter 
noon  his  proof,  end  take  a  verdict;  but  the  proper  course  is  to  call  the  plaintiff  and  nonsait 
him;  1  Wils.  300;  Barnes.  468;  2  Saund.  83f).  b.  If,  however,  instead  of  doing  so,  ho 
takes  a  verdict,  the  Court  will  not  in  general  set  it  aside,  except  for  the  purpose  of  allow- 
ing a  nonsuit  to  be  entered  instead  of  it;  I  B.  &  C.  110. 

*  Nor  where  there  testimony  is  to  establish  an  odious  defence;  Johnson  v.  Smyth,  1  B. 
&  P.  464.  Ner  where  the  case  is  suHpicious,  and  they  are  all  foreigners  resident  abroad, 
and  not  likely  to  come  over;  Rex  v.  D*Eon,  3  Burr.  1613.  But  the  fact  of  their  departure 
before  action  brought  is  no  objection;  Loffl.  329.  But  the  Court  will  in  gi^oeral  when  a 
material  witness  for  either  party  is  absent,  allow  the  trial  to  be  put  off  either  to  another 
day  of  the  same  sittings,  or  to  another  silting  in  the  same  term,  or  to  another  term,  or  even 
for  a  longer  period  under  particuiur  circomstancos,  Barnes,  440;  to  another  day  of  the 
same  sittings  or  assizes  at  the  instance  of  either  party;  to  another  sittings,  term,  or  assises 
at  the  instance  of  the  defendant  only,  for  a  plaintiff  may  have  all  the  effect  of  such  an  ap- 
plication by  withdrawing  his  record;  MSS.  H.  1826.  cor.  Abbott,  C.  J.,  8  Campb.  333;  1 
Taunt.  665;  2  Taunt.  221.  Thoy  have  put  off  a  trial  until  a  commission  should  go  to 
examine  a  material  witness  abroad,  who  refused  to  attend,  and  until  the  deposition  anonld 
be  certified;  i  W.  Bl.  612.  They  have  refused  it,  however,  in  another  case,  where  it  did 
'not  appear  that  there  was  any  likelihood  of  the  witness's  return,  1  W.  Bl.  616;  and  the 
same  where  the  witness  did  not  go  abroad  nntil  after  notice  of  trial  was  given,  and  bo 
might  oonseqoently,  have  been  served  whb  a  snbpcena,  in  a  sufficient  time«  Barnes,  442; 
and  they  will  also,  it  seems,  refuse  it,  if  the  partv  applying  have  conducted  himself  nn- 
fairly,  or  have  been  the  caui»e  of  any  improper  dolay;  I  U.  &  P.  33.  They  have  also 
refused  it  upon  the  application  of  the  pininiiff  in  a  penal  action;  Tidd-  699.  In  an  action 
for  libel,  where  a  justification  was  pleaded,  ihe  Cnurt,  upon  the  application  of  the  defen- 
dant, pot  off  the  trial,  to  enable  him  to  procure  the  attendance  of  witnesses  from  abroad 
(the  nature  of  the  evidence  being  particularly  pointed  out  by  the  aflidnvit),  but  imposed 
the  terms  of  his  admitling  upon  the  trial  the  publication  of  the  alleged  hbel;  4  D.  &  &. 
680.  Even  where  the  court  had  twioe  before  put  off  the  trial,  on  account  of  the  absooeo 
of  a  material  witness  on  a  wbalin*  vova«r*.Kii^  (He  dafajidant  applied   a  third  tiine  to  pat 
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S.  Calleand  V.  Vaughan.  H.  T.  1801.  C.  P.  1  B.  &  P.  2ia 
Contradictory  verdicts  have  been  found  on  a  policy   of  insurance,  and  a  And  a  com 
third  action  brought  against  another  underwriter.     The  Court  will  not  put  off  "**■•'?"  ^ 
the  trial  to  enable  him  to  obtain  a  commission  from  a  court  6f  equity   for  the  ^i*"**"*- 
exanni nation  of  witnesses  ill  Scotland  to  the  same  facts  which  were  given   in  forran  no 
evidence  on  the  last  trials;  at  least,  if  he  has  obtained  time  to  plead  on  the  ground 
usual  terms.  where  an 

opportunity  to  procure  il  hns  been  lost  by  neg!eci* 

4.  Hatlbt  v.  Grant.  M.  T.  1752.  K.  B.  Savcr,  63.  |    168  J 

In  this  case  it  appeared  that  the  attorney  for  the  defendant  was  too  ill  to  ^"^  where 
attend  the  trial  of  his  cause.— The  Court  put  the  trial  off.  defendant  # 

5,  Anon.  E.  T.  1811.  C.  P.  3  Taunt.  315.  wm"oI« 

Motion  for  a  rule  nisi  to  put  off  the  trial  of  this  cause  for  the  absence  of  a  that  he 
material  witness,  who  six  weeks  since  went  to  Morpeth  in  Northumberland,  could  not 
The  notice  of  trial  was  given  on  the  21  si  of  November  for  the  Middlesex  sit*  J!;*®'*^»  ^^^ 
tings  after  this  term.     Notice  of  this  motion  was  given  to  the   opposite  party  ^'Ij  'l"- 
on  the   night  of  the  27th.     Mansfield,  C.  J.     The   intention  of  (he  rule  ,|.| 
of  practice   is  to  prevent  the  time   of   the  judge  who  sits   at   Nisi    Priiis  Hie  appli 
from  being  occupied  with  discussing  these  motions.     But,  if  a  rule  nisi  is  cation  to 
granted  now,  cause  must  be  shown  at  Nisi  Prius,  which  equally  occupies  thePV^.^^  ^ 
time  of  the  judge:  the  having  given  him  notice  last  night  is  not  sufficient  toj,*^^  ^^^ 
bring  him  into  court  this  morning  to  show  cause.     You  might  have  made  this  made  on 
motion  a  week  since,  and  then  he  would  have  had  sufficient  time  to  show  cause  tlie  last  day 
within  the  term. — Rule  refused.  of  *l>o  t«rni 

ofl*  the    trial,  on  accoant  of  the  witness   being  still  absent,  the  Coart  granted  the  applica  ^  ^^^  | 
tion.  open  the  terms  of  the  defendnnt's  bringing  ih*)  money  into  coart,  or  giving  security  i^ave  suffi 
for  it  to  the  satisfaction  or  the  master;  MS8.  E.   1820.     So,  where  the  copy  of  a  jndicial  cienttimo 
docoment  in  the  West  Indies  waa  stated  to  be  material   and    necessary  evidence   for   the  f^r  ghovr 
defendant,  the  Coort  pat  off  the  trial  to  give  him  lime  to  procore  it;  1  D.  ^  R.  159.  ingcause.t 

*  i3ata  trial  on  an  action  asninst  a  banker  for  money  paid  in  was  postponed  ontil  an  in- 
dictment agninsi  the  plaintiff  for  a  theft  had  been  tried,  on  a  sarmise  that  this  was  the  pro- 
duce of  the  felony;  Dcakin  v.  Praed,  4  Taant.  825. 

t  So,  where  a  libel  waa  published  immediately  before  the  'assizes,  with  an  intent  ttf 
iafloonee  the  jnry,  the  Court,  upon  application  pat  off  the  trii«l;  I  Burr.  499.  510.  Also, 
wliere  three  actions  were  brought  against  three  several  defendants,  for  different  parts  they 
bad  taken  in  the  same  transaction,  in  one  of  which  issue  was  joined  on  a  demurrer,  and  is- 
soes  in  fact  in  the  other  two,  the  Coort  upon  application  of  the  defendants,  pot  off  the 
trials  of  the  issues  in  fact  until  the  demurrer  should  6rst  be  argaed,  as  the  point  of  law 
involved  In  it  was  the  foundation  of  the  plaintiff's  right  to  damages  in  the  other  tw0 
iictioiis,  13  East,  27:  they  have,  however,  refused  to  put  off  the  trial  until  a  suit  concern- 
log  the  same  matter  in  the  Ecclesiastical  Coort  should  be  determined*  2  Salk.  646.  649; 
and  they  have  refased  it  also  where  the  application  was  made  merely  becanse  counsel  were 
not  prepared;  Z  Burr.  1319.  And  a  judge  at  Nisi  Prius  has  refused  to  put  off  a  trial  to 
give  the  plaintiff  an  opportunity  to  amend  his  declaration,  having  omiited  the  proPert;  i 
Stark.  74.  Also,  where  the  defendant  was  arrested  as  he  was  coining  to  court  to  attend 
his  caose,  thejadge  at  Nisi  Prius  refused  to  put  off  the  trial  on  that  account,  onle^  upon 
payment  of  ro!iis;  1  Campb.  229.  And,  lastly,  the  Court  or  a  judge  at  Nisi  Prius,  will 
pot  off  the  trial  of  an  issue  out  of  Chancery,  for  the  same  reasons,  and  under  the  same 
eircumstances  as  in  oidinary  actions;  4  Campb.  163. 

t  'I'he  application  in  term  lime  should  be  made  to  the  court  for  a  rule  nisi  in  vacation  Xa 
a  judge  at  chambers,  and  should  it  seems,  be  made  at  lehst  two  days  before  tho  day  of 
trial,  Harnes,  437,  43d  442.  444;  or  if  the  grounds  of  the  application  have  occurred  or 
become  known  to  the  party  so  recently  thnt  he  cannot  make  it  in  the  manner  now  men- 
tioned, he  may  apply  to  the  judge  at  Nisi  Prius.  who  will  accordingly  put  off  the  trial,  if 
satisfied  as  to  the  sufficiency  of  the  grounds  stated  for  the  application;  R.  H.  14  Geo.  2. 
It  may  be  necessary  to  add,  that  a  judge  sitting  at  Nisi  Prias  tft  Westminster  cannot  make 
an  order  in  a  caoso  to  be  tried  in  London;  3  Campb.  41.  If  the  application  be  made  at 
Nisi  Prioa,  notice  of  the  intended  application,  and  a  copy  of  th^  affidavit  en  which  it  if 
founded,  roost  previou«ly  bo  given  to  the  opposite  party,  which  have  the  effect  of  prevent- 
ing his  incurring  the  expense  of  bringing  up  his  witnesses,  if  he  do  not  intend  to  oppoee 
the  application;  or,  if  he  do  oppose  it,  it  affords  him  an  opportunity  of  allowing  cause 
against  it  in  the  first  instance.  The  application  must  be  founded  on  an  affidavit,  stating  the 
groondi*  opon  which  il  is  made,  if  made  on  account  of  the  absence  of  a  material  witness; 
the  affidavit  in  ordinary  eases  states  the  lime  iasoe  was  joined,  the  time  for  which  notice  of 
trial  waa  given,  the  absence  of  tlie  wHneee*   and  ibat  ihe  party   cannot  tafely  proceed  to 
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I   169  ]  6.     Anon.  E.  T.  1810.  C.  P,  1  Taont.  666  . 

And  cannot  The  Court  desired  that,  for  the  future,  it  maybe  understood  as  a  gen- 
bemftrluai  ^j^\  ^yj^  of  practice,  that  no  motion  to  put  o(i  a  trial  would  be  entertained 
Nisi  I  riua   ^^  ^j^j  Prins,  whei)  the  motion  cruld  be  made  in  Bank  in  term  time. 

when  It  '  ,r>\    r-K 

miglnhave  (F)  Of  new  trials, 

been  mado  (a)    When  a  new  (rial  tct//,  or  tvill  noty  be  allowed,* 

ni  Bank.  ]sl.  In  gemral. 

In^'rauiT  ' '     Edmonson  V.  Maciiell.  T.  T.  1786.  K.  B.  2  T.  R.  4. 

new  irinl»        ^^^  Ashhurt,  J.     An   application  for  a  new  trial  is  an   application  to  theL 

exitrcLses  a  discretion  of  the  Court,  who  ought  to  exercise  that  discretion  in  such  a  man- 

discreiiona  ner  as  will  best  answer  the  ends  of  justice. 

ry  power,  g,   Carstairs  v.  Stein.  E.  T.  1814.  K.  B.  4  M.  &  S.    192. 

And  to  in      .  Jn  this  case,  the  question  was,  whether  a  commission  of  one-half  per  cent. 

crii?i'^*'*    upon  a  banking  account  be  usurious  or  not,  is  a  question  for  the  jury,  depend* 

trial,  ii        ^"1?  upon  whether  it  may  be  ascribed  to  a  reasonable  renumeration   for  trouble 

inustclenr   and  expence,  or  whether  il  be  a  colour  for  the  pa)'ment  of  interest  above  61.. 

Iv  iippe.ir     percent,  upon  a  loan   of  money;  and,  if  tht^re   be  a  contrariety  of  evidence 

thai  the  jii  |,pon  ^\^qi  point,  the  Court  will  not  pet  ^side  the  verdict  and  grant  a  new  trial, 

Vn  Ihlirver^^^^^^^^  ^^®  verdict  may  be  a^^^ainst   the   opinion  and  direction  of  the  judge 

diet  under    ^^^  ^^'^^  ^^  unless  it  appears  clearly  that   the  jury  have  drawn  ao  erroneous 

a  miscon      conclttsion. 

cap  toil  of   the  law;  or  Imve  givp.n  it,  tielierlng  whnt  ihey  oiiglkl  to  hcve  discredited,  w  not  rceogruain^ 

what    (hey  ought  to  have  taken  into  considerarion; 

[  no   1  "  3.  Rex  v.  Burr.  1807.  Ex.  5  Price,  173. 

Aa  where        Bill  of  exchange  which  bad  been  returned  by  the   holder  endorsed  by  hiio 
to  a  cw^lJhj  S^^^r^^^y  (who  had  received  it  of  the  payee  endorsed  by  him  hlso  generally) 
•ion  wiih     *^  ^^^.  drawers,  with  other  bills  and   money,  in  consideration  of  another  draft 
oot  having  ^or  the  whole  amount,  and  which  bill  was  then  remitted  by  them  (the  drawers) 
a  sufficieiit  to  a  bill  broker,  under  cover,  in  a  letter  addressed  to  one  of  the  firm  of  a  bank- 
lyJiiilMa.eing-house  (who  were  the  drawers,  but  had  not  accepted),  accompanied  with 
^l^s'^        <"^^"  <o  'he  broker,  By  the  some  letter,  to  get  the  bill  discounted,  and  to  pay 
over  the  proceeds  to  the  banking-house,   bad  been  seized  by  a  shcrifl*  in  pos- 
session of  the  banking-house,  &e.  under  an  extent^  whose  oflficers  received  it 
of  the  postBEian  at  the  lime  of  the  arrival  of  the  letter  in  which  it  was  inclos* 
ed.      The  jury  found  tor  the  Crown.     The  Court   granted  a  new  trial  on  an 
objection  to  a  verdict  specially  found  for  the  Crown  under  such  circumstances^ 
that  the  facts  did   not   support  the   affirmalive  of  such  an  issue,   expressing 
themselves  desirous  of  having  before   them  a  fuller  state  of  facts,  but  giving 
no  opinion  on  the  point  of  law. 

trial  vviihont  him;  ihe  endenvonra  which  have  been  made  to  find  him,  and  the  time  at 
which  he  is  expected  to  return;  hot  if  ihe  wiiuosd  he  abroad,  or  ir^from  the  natsra  of  the 
application,  it  may  be  80i»pected  that  it  is  made  mtrely  for  iho  purpose  oP delay,  ihe  CuMi 
oaaally  require  ihut  the  affidavit  shj^ll  slate  the  CHUs-e  Jf  rction  and  the  evidence  expected 
from  ihe  wilne.*a  in  order  that  \Uey  may  judge  if  it  lie  material,  and  thai  ii  aldo  stale  cir- 
cnnisianees  from  which  they  may  infer  'he  prohdbiliiy  of  ihe  witness's  retarn  within  a 
reasonable  lime;  3  I^urr.  1513;  1  W.  Bl.  436.  510.  In  no  ease,  however,  is  k  neeessarv 
to  plaie  the  name  of  Ihe  witness  on  account  of  whose  absence  the  parly  cannot  proceed  to 
trial,  2  D.  &  R.  420;.  4  D.  4*  R-  833.  Formerly,  it  seems  this  affidavit  lAost  have 
been  made  by  the  party    himself,    Barnes,    437;  but    the  affidavit  of  iho  ailorney   in>th» 


01  paying  any  costs  the  opposite  parly  may  thereby  hsvo  been  pot  to;  and'when  the  plain- 
tiH  sued  as  a  pauper,  and  the  defendant  had  the  trial  put  ofT  upon  nnderiaking  to  |Miy  the 
costs  of  the  day  the  (ouii  of  Common  Pleas  granted  an  attachment  agdinst  the  d  fendant 
for  the  non  payment  of  these  costs;   I  B.  &  P.  39. 

•  If  any  defect  of  judgtnenl  happen  from  causes  wholly  extrinsic,  ari^ting  from  matters, 
foreign  to  or  dehors  the  record,  tho  only  remedy  the  party  injured  by  it  has  is  bv  appliea- 
tlon  for  a  new  liial.  But  if  any  error  in  the  proceedings  appear  ^pon  the  face  of  th» 
record,  the  pariy  injured  by  il  has  his  remedy  by  demarror,  moiion  in  arceat  of  lii4raenU 
Of  writ  of  arror,  according  to  eireimstances.  *-  •         » 
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4.     MouNTBDGEcuMBB  V.  Symons,  E.  T.  1802.  Ex.  1  Price,  278, 
Rule  nisi  for  a  nevir  trial  on  the  {ground  ihat  the  finding  by  jury  was  adverse  Orthat  it 
to  the  direction   of  the  judge.     The  judge  reporfed  thai,  on   the  part  of  the  wa^ contra 
plttiotiff,  it  was  proved  that  the  ancient  bed  of  the  water  lay  between   the  two  Jeciionof  ^ 
estates;  the  defendant  answered  that,  by  proof  that  the  stream  had  been  divur-  ihe  judge;  " 
ted  since  the  year   1790,   and  proved  that  he  used  to  work  a  lead-mine  tilt 
1803,  when  the  work  ceased;  and  that,  as  soon  as  the  mine  was   re-opened, 
he  again  employed  the  water  as  before.     The  judge  then  observed  that,  dur- 
ing the  trial,  his~inclination  was  in  favour  of  the  defendant,  and  that,  had  he 
been  oa  the  jury,  he  should  so  have  found,  hut  he  added,  that  he,  was  not  dissat- 
isfied with  the  verdict  as  it  stood.     Thompson,  C.  B  ,  having  stated  the  case 
and  report: — The  que!»tion  is,  whulher  the  property   in  this  water  belongs  to 
one  party  or  the  other,  and  is  certainly  one  of  very  considerai)le  importance  to    ■ 
their  interest,  as  the  verdict  of  the  jury   will  have  the   effect  of  conclusively 
deciding  the  right  on  all  future  occasions;  and  therefore  we  think  tha:  it  ought 
to  go  down  to  another  trial,  defendant  paving  costs.  r\     i 

6.  MixiKEN  v^Crl.mext.  M.  T!  1818.  K.  B.  I  B.  h  A.  252.  P,d^e  oVer 
In  this   case  a  legal  objection  was  taken  on  the  trial   r^nd  overruled  by  the  ,,j]°^  ^ 

judge,  without  reserving  the  point.  On  motion  for  anew  trial,  the  Court  point  which 
were  of  opinion,  that  the  objection  was  a  good  ground  of  nonsuit  they  '»e  ought  t<i 
therefore  granted  a  new  trial  only,  but  would  not  permit  a  nonsuit  to  be  en-  ****'®  *^«*«"^ 
tered. 

6.  EsTwicK  V.  Cailland,  M.  T,  1793.  K.  B.  5  T.  R.  425. 
Buller,  J.     On  an  application  for  a  new  trial  the  only  question  is  whether,  And.it 
under  all  the  circumstances  of  the  case,  ihe  verdict  be  or  be  not  according  to'*'"""''  "J^** 
the  justice  of  the  case;  for,  though  the  judge  ina/have  made  some  little  slip  j)*^  verdict 
in  his  directions  to  the  jury,  yet  if  justice  be  dme  to  the   verdict,  the  Court  was  comra 
ought  not  to  interfere  and  set  it   aside.   If,  indeed,   the  facts  be  doubtful,  and  ry  to  juit 
the  attention  of  the  jury  has  been  drawn  from  iho  consideration  of  them,  that  ^'J'^t 
is  a  ground  for  a  new  trial;  but  if  the  facts  be  clear,  and  those  facts  have  been    L  ^  •  *  J 
laid  before  the  jury,  we  ought  not  to  grant  a  new  trial  i.i order  to  give  the  un- 
Buccessful  party  a  chance  of  obtaining  another  verdict. 

7.  Wilkinson,  v.  Payne.  M.  T.  1791.  K.  B.  4  T.  R.  468. 

Per  Cur.     To  induce  us  to  grant  a  new  trial  it  should  appear  that  the  ver-  And  equity. 
diet  is  contrary  to  equity. 

8.     Vernon  v.  Hankey.  M,  T.  1787.  K.  B.  2  T.  R.  113. 

Bailer,  J.     It  is  a  great  personal  satisfaction   tome   that  this  matter   has  However, 
been  brought  before  the  Court.     Motions  for  new  trials  have  be:*n  very  much  !^"'""  ""d 
encouraged  of  late  years,  and    I  s]>all   never  discourage   them,  for   nothing  .j'JJfno.'*""* 
tends  more  to  the  due  administration  of  justice,   or  even  to  the  satisfactiorvof  l^l^^^ 
the  parliesthemslvHS,  than  applications  of  this  kind.     The  Court -and  counsel  ^namrls  far 
are  enabled  «o  consider  the  question  more  fully  than  ihey  could  in  the  hurry  of  granting  a 
business  at  Nisi  Prius.     Value  alone  is  not  a  ground  for  g  anting  a  new  trial,  "®^  ^"** » 
ahhough  it  frequently   weighs  in  granting  a  rule  to  show  cause. 

9.     SwiNNERTON  \r.  Staepord.  E.  T.  1810  C.  P.  3  Taunt.  91. 

Per  Mansfield,  C".  J.     Where  there   has  been  but  a  short  time  for  inves- Unles*  It 
tigating  a  question  of  real  property  of  a  doubtful  and  obscure  nature,   and  bmda  the 
of  great  value,  although  conflicting  evidence  has  been   loft  to  the  jury,  and  ^'8"**^'**^ 
the  C6urt  does  not  think  their  verdict  wrong;  yet  if  the  inheritance  is  to  be     ' 
bound  forever  by  the  verdict,  the  Court  will  grant  a  new  trial  on  payment  of 

costs.  Even  tho' 

10.     Reaverleyv.  Mainwarino   M,T.  1798.  K.  B.  3  Burr.  1306.         it  be  a  very 
Per  Cnr.     The  hardship  of  the  case  forms  no  ground  for  a  new  trial.  hard  cune. 

II.    Vernon  V.  Hankey.  M    T.    1787.   K.  B.  2.  T.  R.  I  IS.     Rogers  v.  g^^,,  ^ 
Stevens.  M.  T.  1783.  K.  B.  2  T.  R.  713.     Petrie  v.  White,  H.  T.  joct.on 
1798    K.  B.  3  T.  R.  8.  which 

The  Court  will  not  grant  a  new  trial,  to  letthe  party  into  a  defence  of  which  J[*^SJJijjaj« 
jh«  was  apprised  at  the  first  trial.  at  the  trials 
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'         12.  Camden  V,  Cowlet.  T.  T.  1763.  K.  B.  1  Blac.  4181. 

Or  whert        Motion  for  a  new  trial,  the  verdict  being,   as  was  .suggested,  contrary  to 

jhere  baa     ^^le  sense  and  meaning  of  the  parties  concerned. 

pe*Mitr^  Mansfield,  C.  J.  stated  to  the  Court  the  ship  in  question  was  what  is  called 
a  general  ship,  viz.  advertized  at  Lloyd's  Coffee-house,  as  bound  to  the  isl- 
'  and  generally,  and  by  the  course  of  trade  to  touch  at  the  several  ports  of  the 
[  172  1  island  there  to  deliver  some  goods,  and  take  in  others;  that  it  was  insured  at  and 
from  J.,  and  warranted  to  depart  with  convoy;  the  policy  was  very  inaccurately 
worded,  in  not  defining  what  was  meant  by  being  at  J.;  and  I  left  it  to  the  jury, 
which  was  a  \ery  competent  one.  The  inclination  of  my  opinion  was  the 
contrary  way;  but  I  think  it  was  thoroughly  tried,  and  that  no  light  could  be 
thrown  in;  and,  therefore,  I  am  against  getting  a  new  trial,  which,  if  the  ver- 

Or«  where  diet  should  be  conlradictorv,  must  in  the  eni  produce  a  third. 

theiMuooR  13.     Watkins  v.  Towers.  H.  T,  1787.  K.  B.  2  T.  R.  275, 

****  *uh^^      ^^^  Ashhurst,  J.     A  new  trial  will  never  be  granted  where  the  issue  on 

J^"^^  the  second  would  be  the  same  aa.on  the  first. 

the  first;  -      14.     Cox  v.  KiTCHiN.  E.  T.  1801.  C.  P.  1  B.  &.  P.  338. 

Or  merely     .  Per  Buller,  J.     Motions  for  new  trials  are  governed  by  the  discretion  of 

on  u  point  i^q  Court.     Where  the  judge  at  Nisi  Prius  has  thought  fit  to  save  a  point,  the 

of  low  re  Qq^j^  jjjjyg  jjg^jj  jn  jhe  habit  of  considering  itself  in  the  situation  of  a  judge 
'       at  the  time   of  the  objection  raised.     But  this  case  comes-beiore  us  without 

Or  on  a       any  point  saved,  and  therefore   we  must  look  to  the   general  justice  of  the 

1>oint  of      case   before  w^  interpose,  granting  anew  trial;  nor  is   it   necessary   that 
aw  aban     we  should  nicely  examine  whether  the  defendant  be  strictly  liable  in  poiat  of 
doDed  at      \^y^ 

aeV'h!vea         '  ^^-   RoBiNsoN  V.  CooK.  E.  T.  1813.  C.  R  6  Taunt.  336. 

xigatioD  'I^he  plaint ifir's  counsel  acquiesced  in  the  judge's  ruling  at  the  trial,  where- 

will  not  be  by  the  defendant  took  a  verdict  without  going  into  his  case;  the  plaintifiT  will 

eranted.      not  be  afterwards  permitted  to  move   for  a  new  trial  on  the  ground  of  a  mis^ 

Ifmcov     direction, 

jeaant  coa  ^    j     r  *•     i 

ditionedfor  .  ^nd.  In  parixcular. 

jui  iocreaa  1 .  In  particular  Jorma  of  <iciion, 

ed  rent  if  (o)    Covenant. 

cenain  e  '  Farrant  v.  Olmius.   T.  T.  J  820.  K.  B.  3  B.  &  A.  992. 

Den'^and^        In  covenant  by  lessor  against  lessee,  upon  a  Icyise  reserving  an  increased 

they  take    ^^"^  ^'^^  every   acre  of  certain    land  converted  into  tillage,  the  jury  by   their 

place,  and   verdict  having  given  damages  for  the  actual  injury  sustained  instead  of  thein- 

thejury       creased   rent,  the  Court  will  not  refuse  the  plaintifi*  a  new  trial:   ist.  On  the 

find  the  ori  ground   that  the  verdict  was  consistant  with  justice;  2nd.   The  judge  hav- 

aiuTnotthe  '"^  expressly  directed  the  jury  to  find  damages  to  the  amount  of  the  increased 

increased    t^^^'     Th*e  Court  granted  the  new  trial  without  payment  of  costs. 

as  aamagos  (b)  Ejedment. 

the  Court    1.     GooDTiTLE  D.  ALEXANDER,  v.  Clayton.  M.  T.    1797,  K.   B.  4.  Bum 

will  grant  a  00-14 

new  trial*  -*•**•*. 

A  new  trial      ^^  ejectment  the  Court  allowed  a  new  trial. 

maybe  2.  BuRGE  v.  Callowav,  E.  T.  1814.  Ex.  7  Price,  677. 

granted  in        The  lessors  of  the  plaintifT  have,  since  the  trial,  discovered  that  they  had 

*^*^t^?*V  conclusive  evidence  of  a  material  fact,  the  marriage  of  their  ancestor,  which 

A'"dil      they  failed  to  prove  at  the  trial,  in  consequence  of  mistaking  ihe  christian 

l>e" II  allow  P®*"®  ^^  ^^®  person  to  whom,  the  ancestor  had  been  married.     The  Court  will 

ed  where    >"  some  cases  grant  a  new  trial  of  an   ejectment  where  a  verdict  has  been 

n  verdict     found  tor  the  defendant. 

^",^«"nd  (c)  Penal  actions. 

fendant  •*        -  t\  FoNEREAU  V. .  E.  T.  1770.  C.  P.  3  Wils.  59. 

In  penal  ac      ^^  ^^  action  upon  the  statute  against  bribery,   there  was  a   verdict  for  the 
liont,  afler  defendant,  and  now  a  new  trial  was  moved   for   as  being   against   evidence, 

verdiet  for  But  Per  Cur.     We  never  grant  new  trials  in>  actions  on  penal  laws,  and  it  bM 
lieleDdaDt 

*  Tbop^h  fprnierly  a  ^iiT^rent  mis  obtained;  2  Salk.  649. 
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been  so  held  for  more  than  fifly  yeftrs  past.     The  Court  condemned  the   case  ^  n«^  i>^>f  ^ 
in  2  Keb,  226.  ^*"  J*\*  ^ 

2.  Brook  v.  Middlrtox.  H.  T.  1811.  K.  B.  10  Ea^t,  268.  granted. 

The  jury  having  found  a  verdict  for  the  defendant  in  an  action  for  usury,  ^ven 
it  wae  moved  for  a  new  trial  with  respect  to  ono  of  the  counts ,  it  being  a  ver-  J^  J.j'|*^  j '  ^ 
diet  again;st  all  the  evidence,  the  usury  consisting  in  taking  a  quarter  per  cent,  .ainiit  evi 
upon  the  loan  in  the  name  of  commission,  the  lender  having  nothing  to  do  for  denc«. 
it  but  to  receive  the  money  at  the  appointed  time  of  repayment. 

Lord  Ellenboroogh,  G.  J.,  said  that,  if  the  Court  did  not  find  themselves 
precluded  from  entertaining  the  motion  on  the  ground  of  the  verdict  being 
against  the  evidence,  they  would  hear  counsel  further  upon  it;  and  before  the 

Court  rosn  on  this  day,  his  lordshfp  referred  to  the  case  of  Fonereau  v. 

,  where  the  Court  said  that  the  rule  had  been  laid  down  for  (idy  years 

past  not  to  grant  new  trials  in  actions  on  penal  laws  where  the  verdict  was  for 
the  defendant.  There  indeed  the  doctrine  was  laid  down  rather  too  generally, 
as  the  Court  would  certainly  grant  a  new  trial  in  case  of  the  misdirection  of 
the  judge  in  point  of  law;  but  in  case  of  a  verdict  against  evidence  the  rule 
was  not  settled,  so  that  no  new  trial  would  be  granted,  which  was  sufficient  to  .  ...  -i 
dispose  of  tho  present  motion,  and,  therefore,  they  refused  the  rule.  J    1T4  J 

(d)  Trespass.  ifibaUr 

1.  Sampsov  v.  Appleyard.  M.  T.  1771.  C.  P.  3  Wils.  27^2.  it,  have 

In  trespass  the  defendant  prescribes  tor  a  way  over  the  close  in  which,  &c.,  bten  gone . 
•and  mistakes  the  (erminus  quo  in  his  plea;  verdict  for  the  defendant.     The  »".'<*' ?JJ^ 
Court  refused  to  grant  a  new  trial,  the  merits  having  been  tried.  ^'^'t  b'  1 

2.  CoLEBRooK  V.  The  Attorney-Gb.verat..  M.  T.  1813.  Ex.  6  Price,   146."^^^^!* 

On  a  question  of  title  in  an  action  of  trespass  between  a  parish  and  an  in*  Evoq  tho' 
dividual  to  certain  land  under  an  inclosure  act,  by  the  provisions  of  which  the  the  judge 
land  in  dispute  would  (if  they  had  a  right  to  it)  be  vested  in  them  in  trust  for  t<>l<'  the  ja 
the  parish  in  aid  of  the  poor-rates.     The  Court  will  not  disturb  a  verdict  in  ^J.^^  ^c 
an  action  of  trespass  on  the  miere  ground  ol  the  judge  at  Nisi  Priua  having  QviJenoe 
directed  the  jury  that  the  weight  of  evidence  was  with  the  other  party^  where  was  on  the 
he  does  not  report  himself  dissatisfied  with  the  finding.  wrong  vide, 

2.  Jisio  particular  causes  of  action.  J^^*"  '>• 

(a)  Connected  with  commons.'^  cd"h?nMe?f* 

(6)   Connected  with  illegal  contracts.'l  dis)iati8fie4 

(c)   Connected  with  maliciovs  prosecution,  with  tlie 

NoRRis  V.  TvLER.  E.  T.  1774.  K.  B.  Cowp.  37.  verdict. 

This  was  an  action  for  a  malicious  prosecution,  in  preferring  a  bill  of  ip-:"  ^^."^ 
dictment  against  the  plaintiff  for  forging  a  note  of  hand.     Four  witnesses  malicious 
were  called  to  prove  that   the   hand-writing  was  not  the  plaintiff's,  and  the  prosecutioa 
judge  directed  the  jury  in  his  favour;  but  the  jury  found  a  verdict  for  the  de- the  Court 
fendant.     Upon  a  motion  for  a  rule  to  show  cause  why  the  verdict  should  not  '•fu^ed  m 
be  set  aside,  as  being  a  vprdict  against  evidence,  and  a  new  trial  granted^        tbirterdict 

The  Court  said  the  cause  had  been  sufficiently  tried  once,  and  where  the  ^va^  tignmai 
suit  was  of  a  criminal  nature  a  new  trial  was^  usually  refused.  c?id«nce. 

(d)  Connected  vnth  negligence.  "  [  11^^  ] 

*  Even  ihoogh  the  jnry  be  miataken  as  to-  facts;  aliteTf  if  misdirected;  Wilson  v.  Raa- 
tail,  4  T.  R.  758. 

-  t  In  Hetherington  v.  Vane.  4  B.  and  A.  428.  v^'bero  the  plaintiflf,  beinx  poneesed  of 
hoaee  and  lands  in  E,,  had  for  sixty  years  exercised  rights  of  common  in  W.;  hat  it  ap- 
peared that  this  was  done  near  the  boandary  of  the  two  commons  of  W.  and  £.  which 
lay  open  and  nniocloned,  adjacent  to  each  other;  and  it  also  appeared  that  the  parties  ex- 
ercising tho  right  did  not  at  the  time  know  the  exact  boundary,  and  that  plaintiff  had,  oo  a 
EroTions  encfosare  of  the  E.  common,  obtained  an  allotment  there  in  respect  of  his  estate, 
[eld,  that  the  judge  was  right  in  leaving  it  to  tho  jory  to  say  whether  the  evidence  was 
referrible  to  an  exercise  of  the  right  in  E.,  and  the  mistake  of  a  boundary,  or  to  an  exer- 
cise of  the  right  in  W. 

t  If  a  contract  be  legal  on  tho  face  of  it,  though  illegal  in  fact,  aAer  verdict  foe  plaintiflT, 
#M  Co«n  will  not  grant  a  new  trial  to  enable  the  defendant  to  show  the  oircomstaQces 
whifih  rendfrsd  U  illegal;  Gist  v.  Masoq.  1  T.  R.  84. 
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CoLLioOE.v  V.  Larri.vs.  M.  T.  1803.  C.  P^3  Tannt.  I. 
In  an  ac  A  Vessel  was  damaged:  the  jury  found  for  ihe  plaintiff.     Motion  for  a  new 

''°"  ■    "®*' trial,  because  there  was  snme  ground  to  believe  (hat  the  plaintiff  was  negli- 
new*  irial    S®"*  '^  navigating  his  vessel  as  well  as  (he  defendant. 

will  not  be       Mansfield,  C.  J.     1  should  have  no  objection  to  this  cause  being  tried  again, 
granted       if  I  thought  any  new  Ifght  could  be  thrown  upon  it;  and,   bad   I  been  on  the 
though        jury,  I  should  have  made  such  allowaaces  for  the  'darkness  of  the  niiht  that 
aDr'"'r*io    ^  should  have  found  for  the  defendant,  attributing  the  cause  to  mere  accident 
have  resul   ^^^  ^  dsLfk  foggy  ni^^ht.     There  was  some  contradiction  between  (he  witnes* 
led  partly    ses  as  to  the  distance  at  which  the  ships  first  discovered  each  other  and  hail- 
from  plain   ed.     It  was  attem^ed  to  insinuate  that  the  defendants  tried  to  delude   Ihe 
iiffaowii      plaintiffs  by  concealing  the  name  of  iheir  ship;  but  this  insinuation  was  after- 
i«coQ  uc  ^^Qpjg  jjone  away.     Two  masters  of  the  Trinity  House  who  were  present  dur- 
ing the-trial  thought  the  Susannah  did  wrong  in  lying-to,  but  they  thought  the 
Lai:kins  did  not  do  quite  right  in  going  seven  knots  an  hour  in  the  middle  of  a 
convoy  in  a  thick  foggy  night,  because  her  gding  so  very  fast   might   be  the 
very  reason  why  her  crew  could  not   prevent  the  accident;  if  she   had   been 
going  slower  they  mivht  have  been  enabled  to  wear  ship  in  time.     They,  there- 
fore^ thought  both  parties  in  some  measure  blameable. 

(«)  Connected  with  slander, 
WiLsoM  v.  Stephevsox.  H.  T.  1811.  Ex.  2  Price,  282. 
If  justice  The  jury  found  that  words  directly  charging  the  plaintiff  with  being  a  mur- 
baa  been  derer,  and  having  murdered  his  brother,  were  spoken  by  the  defendant,  but 
''*?"®»*."®^  not  maliciously;  on  which  a  verdict  was  recorded  for  the  defendant.  The 
notboEran^**"'^  would  not  grant  a  new  trial,  on  the  ground  that  it  was  a  verdict  against 
led  in  ac  evidence, .ahhough  it  had  been  proved  on  the  trial  that  the  words  were  spoken 
tionforsion  in  anger,  and  it  appeared  that  the  plaintiflThad  accidentally  been  the  cause  of 
dcf-  his  brother's  death. 

(/)  Connected  with  usury.     See  part  4.  {b)  Hand-bills,  Distribution  of. 

3.  tAs  to  particular  persons. 

(a)  Of  bankrupts.     See  ante,  tit.  Bankrupt. 

(6)  Executors  awl  adinimstr(tiors.     See  ante,  tit.   Executors  and   Admtnis* 

trators. 
i  1*^6  ]  4.  ^  to  particular  grounds. 

^^®^®  •  (o)  Absence  of  Attorney  ^  or  improper  conduct  of  counsel. 

defended""  ^-  ^^  Rempigney  v.  Peale.  E.  T.  1809.  C.  P.  3  Taunt.  484. 

through  the      In  this  case,  through  the  attorney's  neglect  and  misconduct,  the   trial   was 
Attorney's   lost,  in  consequence  of  the  cause  being  tried  as  undefended.     On   motion  for 

neglect  a     ^  new  trial,  the  Court  made  the  rule  absolute,  ordering  the  attorney,  howeveri 
«ew  trial      ^^  ^^^  ^^^^g 

IldanT^ihe  2.  Speno  V.  Hoc.  H.T.  1771.  C.  P.  2  Blac.  802. 

Attorney  or      The  defendant  had  intrusted  the  plaintiff  to  look  after  his  house,  at  Twick- 
deredio      enham,  during   his  absence  in  Oxfordshire;  and,  on  his  return,  finding  his 
pay  cogts.   drawers,  8tc.  broke  open,  and  his  house  rifled,  charged  the  plaintiff  with  the 
mlsVon  of   r^b^oryj  *"^  ^^  ^'^®  *^*^  ^^  June,  1771,  irot  a  seach  warrant  from  a  justice  of 
oouosci  to   peace,  and  searched  the  plaintiff's  house,  but  found  nothing  therein  to  justify 
produceevi his  suspicions.     On  the  ^i  1st,  he  renewed  his  accusation  of  the  plaintiff,  and 
dence  sta    carried  him  before  a  justice  on  the  'i'^d,  who  discharged  him.     Upon  this,  S., 
ted  in  his    the  plaintiff,  brought  two  actions  against  H.;  one  for  trespass,  seach ing  his 
cause  he     house^without  sufficient  cause,  on  the  19th;  the  other  for  slander,  on  tfie  21st; 
deemed  it  but  the  action  of  slander  was  set  down,  and  tried  first;  and  the  counsel  for  the 
prudent,  is  defendant  not  thinking  it  prudent  to  give  any  evidence  in  mitigation  of  daroa- 
j«o  ground   gea^  which  might  seem  like  a  justification,  the  jury  gave  the  plaintiff  a  verdict, 
tral*"*'^    with  100/.  damages.     Next  came  t>n  the  trial  on  the  action  of  trespass,  when 
the  defendant  made  a  full  defence,  and  gave   such  evidence  of  a  reasonable 
cause  of  suspicion,  that  the  jury- fouiul  a  verdict  for  the  defendant.     And  now 
motion  was  made  for  a  new  trial  in  the  action  of  slander,  the  damages  appear- 
ing to  be  excessive,  from  the  circumstances  that  came  out  on  the  second 
triaU     De  Grey,  C.  J.     The  only  ground  upon  which  this  rule  can   be  su|h 
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ported  is,  because  the  defendant  might  have  given  evidence  in  mitigation  of 
damages  which  then  it  appeared  prudent  to  omit.  This  never  was  a  ground 
for  a  new  trial;  hardly  a  case  happens  whern  eviden'^e  of  some  kind  or  other 
is  not  in  discretion  kept  back;  and  it  would  bo  of  fatal  consequence  to  give 
the  parties  an  opportunity  of  introducing  new  evidence  when  they  see  where 
the  cause  presses. 

(6)  Damas^es  too  small. 

1.   Hayward  v.  Newton.  M.  T.  1732.  K.  B.  2  Stra.  910;  2  Doug.  507. 

An  action  was  brought  for  these  words  spoken  of  the  plaintiff  as  a   wine  namage* 
merchant;  "  You  are  a  rogue,  villain,  and  rascal,  and  611  by  sljort  measure;"  l^«'"g  too 
and  the  jury  gave  209.  damages;  and,  though  it  was  thought  a  hard  case,  y^^),rtmnJ (or 
the  Court  said  it  hac^  always  been  denied  to  set  aside  a  verdict  for  smallness  auow  trial. 
of  damages,  and  therefore  denied  it  in  this  case. 

2.  Markham  v.  Middleton.  T.  T.  1745.  K.  B.  2  Stra   1259.  [  177  ] 

The  defendant  owed  the  plaintiff  3331.  for  an  apothecary's  bill,  and  suffer- Unless  it 
ed  judgment  to  go  by  default,  and  the  plainiifPs   attorney,  on  executing  the  I*"*""**" 
inquiry,  produced  the  foreman,  who  had  told  him  he  could  prove  the  bill,   but  mistake  in 
when  the  jury  was  sworn  he  declined  giving  any  evidence.     Upon  which  the  point  of 
eheriff  was  desired  to  adjourn,  which  he  thought  he  could  not  do;  and  the  law; 
jury  thereupon  found  one  penny  damages  only.     This  was  moved  to  be  set 
aside,  upon  the  head  of  surprise  and  mistake  of  the  sheriff,  upon  the  autho- 
rity of  Woodford  v.  Eades,  and  Parry  v.  Niblet. 

The  Court  fhought  it  hard  ihe  plaintiff  should  be  paid  so  large  a  debt  with 
]<i.,  as  he  would  be  if  this  verdict  stood,  or  that  his  case  should  be  worse  for 
the  defendant's  letting  judgment  go  by  default;  for,  had  he  pleaded,  the 
plaintiff  could  have  suffered  a  nonsuit;  and  therefore  they  set  aside  this,  and 
ordered  a  new  writ  of  inquiry  on  pavment  of  costs. 

3.  Snei.Lv.  Timbrell.  M.  T.  1725.  K.  B.  1  Stra.  643, 

On  a  contract  for  stock  between  the  plaintiff  and  J.  S.,  they  each  deposit  Or  the  ja 
200/.  in  the  hands  of  the  defendant,  and  J.  S.  not  performing  his  agreement,  ry  ; 
the  plaintiff  sued  for  the  deposit,  had  judgment  on  demurrer,  took  out  a  writ 
of  inquiry,  and  proved  his  cas*);  but  the  jury,  on  a  notion  that  the  defendant 
could  not  pay  out  the  money  without  the  consent  of  both  parties,  gave  id.  da- 
mages, which  was  now  set  aside;  the  Court  said  that  the  rule  of  not  setting 
aside  verdicts  lor  the  smallness  of  damages  did  not  extend  to  this  case,  where 
the  jury  mistook  in  point  of  law;  and  the  Chief  Justice  said  he  knew  no  rea- 
son why  the  Court  should  not  interpose. 

4.  Rex  v.  Bear.  E.  T.  I69f^.  K.  B.  2  Salk.  646. 

Motion  for  n  new  trial  on  an  indictment  for  perjury.  Or  froiii 

Per  Holt,  C-  J,     F<»r  perjury  we  never  grant  new  trials,  because  the  ver-*^."*®"" 
diet  is  against  evidence;  but  if  you  prove  a  trick  ^r  unfair  practice,  that  is  a  ilco  o^^ji* 
gooj  ground.  pan  of  one 

(c)   Damris^es  loo  large,  of  tho  aait 

1.  Sharp  V.  Bnicn.  E.  T.    1773.   C'  P.  2  Blac.    942.   Pletdell  v.  Lord  or*- 

Dorchester.  H.  T.  1790  K.  B.  7  T.  R.  527. 

Trespass  against  a  Custom-house  officer,  for  an  unsuccessful  search  aflcr  P'*'"*^*" 
prohibited  and  uncustomed  {roods;  verdict  .fur  the  plaintiff,  with  500/.  dama- la^g*  jg  ^^^ 
ges.     Perrot,  B.,  who  tried  the  cause,  reported  the  damages  to  he  very  ex->rruund  for 
ccssive,  and. advised  an  application  for  a   new  trial,   which   was  accordingly  n  new  trial 
moved  for.     De  Grey,  C.  J.     It  has  never  been   laid  down,  that  the  Court""'**"  ®"^ 
will  no:  grant  a  new  trial  for  excessive  damaj»e3  in  any  cases  of  trespass.      It  '*"o®""'y 
was  held  so  long  as  in  Comb.  357.  that  the  jury  have  not  a  despotic  power  in    r'  179   t 
fliuch  actions.     The  utmost  that  can  be  said  is,  and  very  truly,  that  the  same 
rule  does  not  prevail  U|>on  questions  of  to^i  as  of  contract. 

2.  Rex  v.  IMaitbev.  E.  T.  1706.  K.  B.  6  T.  U.  619.  q^  ^I^^  .^ 

Per  Lord.Kenyon,  C.  J.  ir,  on  application  for  a  new  trial,*  it  appear  that  nave  nctetf 
the  damages  are  excessive,  from  the  jury  having  acted  from  undue  motived  or  from  undue 
gross  errorj  a  new  investigation  must  be  had.  motives  or 

(d)  Evidence  improperly  admHUd.  «'*>*■  •'">'• 
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pJi^admuT  HoRFEp  V.  WiLsoN.  T.  T.  1807 .  C.  P.  I  Taunt,  12. 

»ioo  of  eYi      ^^  ^^  action  against  the  drawer  of  a  bill  of  exchange,  in  consequence  of 

dence  is  no  the  acceptor's  default,  the  Court  left  it  to  the  jury  to  presume  from  circuna* 

ground  fur  stances,  such  as  the  payment  of  a  part  of  a  bill  without  any  objection  to  want 
*  j®^  *h***  ^^  notice,  &c.,  that  due  notice  was  regularly  given.     On  motion  for  a  new 
oihar^proor^'^-^^''  ^^®  Court  held,  that  the  improper  admission  of  evidence  was  no  ground 
autliorised  ^^^  &  new  trial,  where  the  other  proof  warranted  a  verdict, 
tiie  verdict.  (e)  Evidence,  verdict  against. 

Verdict  a  Roberts  v.  Karr,  H.  T.  1808.  C.  P.  1  Taunt  495. 

cninstovi^     The  Court  of  C.  P.  will  not  grant  a  new  trial  on  account  of  a  verdict 
^ound  for  ^^^S  against  evidence  where  the  damage  to  be  recovered  would  not  ex- 
it now  trial  ceed  5/.  ^ 
where  dam                         '                     (f)  Evidence,  rejection  of, 
•«•»  <*o                          Edwards  v.  Evaks.  T.  T.  1804,  K.  B.  3  East,  451. 
not  oxctte        j^^  ^^  action  for  bribery  at  an  election  for  members  to  serve  in  parliament, 
Hejec  ion    ^^^  Court  said:  It  is  no  ground  for  a  new  trial,  that  a  witness  called  to  prove  a 
of  one  kind  certain  fact  was  rejected  on  a  supposed  ground  of  incompetency,  where 
of  evidence  another  witness,  who  was  called,  established  the  same  fact,  which  was  not  dis* 
where  the   puted  by  the  other  side,  and  the  defence  proceeded  upon  a  collateral  point, 
was  proved  up<«n  which  the  verdict  turned. 

by  aoo;bar  {g)  Evidence,  discovery  o/*  new, 

i«  no  Broadhead  v.  Marshall.  T.  T.  1773.  C,  P.  2Blac.955. 

ground  for  The  plaintiff  had  delivered  two  bills,  one  for  job  work  to  the  amount  of 
Mew^vi*^  ISW.  and40/.  promised  to  be  paid  him  if  any  gentleman  or  lady  would  say 
dence  since  ^^^^  ^  coach  which  he  made  for  the  testator  was  worth  200/.,  and  that  Lady 
discovered  Ashton  said  it  was:  total,  161/.  The  other  bill  was  for  1^21/.  job  work,  and 
is  aground  200/.  for  a  coach,  giving  credit  for  150/.  received  by  him  on  account  the  18th 
uial  ''^^    ^^  March,  1772.     Balance,  161/.  on  this  last  bill.     The  action  was  brought 

f  179  1  ^^  Hilary  term  last,  and  tried  at  the  sittings  after  Easter  term,  when  the  jury 

'-  '  found  a  verdict  for  the  plaintiff,  damages  161/.     Motion  for  a  new  trial  on  the 

afRdavit  of  Ramsden,  the  defendant's  attorney,  stating  that  the  defendant 
sailed  for  Barbadoes  on  the  20th  of  April  last,  being  the  first  day  of  Easter 
term;  that  since  the  trial  he  had  discovered  in  a  memorandum  book  of  the  de- 
fendant a  receipt.  On  the  special  circumstances  of  the  case,  and  the  dis- 
The  distri  ^^^^^Y  ^^  ^^U  material  evidence  above  stated,  the  Court  made  the  riile  abso- 
bution  of    lt>te  for  a  new  trial. 

handbills  ta  (k)  HnndrbiUs  casting  reflections, 

the  jury  re  CosTlR  V.  Mesert.  E.  T.  1820,  C.  P.  3  B.  &  B.  272. 

I  .*'"&.^"  In  this  case  it  was  sworn  that  hand- bills  reflecting  on  the  plarntrfT's  cha- 
character  is  ^'^^^®''  ^^^  been  distributed  in  court,  and  shown  the  jury  on  the  day  of  trial, 
a  ground  The  Court  would  not  receive  from  the  jury  affidavits  in  contradiction,  and 
fur  a  new  granted  a' new  trial  against  the  defendants,  though  they  denied  all  know- 
tri*I. •         fedge  of  the  hand- bills, 

(t)  Junf  in  general,'\ 
ttSrshould  Kindred  v.  Bagg.  T.  T.  1807,  C.  P.  i  Taunt.  10. 

have  gone       '^^^  Court  of  Common  Pleas  will  not  set  aside  a  nonsuit  on  the  ground  that 
totbejury,  the  case  ought  to  have  been  submitted  to  the  jury,  unless  this  was  desired  ob 
unless  re     the  part  of  the  plaintiff  at  the  trial  of  the  cause, 
quested,  is  ( j)  j^ry^  f,^ng  rc/o/ec/.J 

for  a'new  (^^  -^"H^i  J>^ing  summoned  by  deftndaniU  attorney, 

trial. t  Mason  v.  Vaket.  E.  T.  1803.  K.  B.  1  Smith,  304. 

That  tne  at     Motion  for  a  new  trial.     This  was  an  action  by  the  plaintiflT,  an  attorney  a( 

*  Bot  i/»here  in  a  qui  tarn  action  for  asory,   the  principal  witness,  the  borrower,  had 

distribated  a  printed  tnemoir,  containing  a  statement  of  the  case,  which  was  only  in  efreet 

what  he  proved,  and  il  did  not  sppear  to  havie  been  seen  by  the  jary,  nor  to  be  ealcolatad 

.  to  influence  them,  held  ihat  the  discovery  of  tbi  circumstaBce  after  the  trial  was  not  a  s«f- 

ficient  caose  for  a  new  trial. 

t  Sabseqaent  declaration  of  the  jvy  shonld  not  vitiate  a  general  verdict  given  accord- 
ing to  the  merits  of  the  case;  Clark  ▼.  Stevenson,  %  Bliack.  80S. 

X  SemhU,  BO  grou4  for  a  aew  trial;  see  ante^  vol  ii.  p.  7S9,  <&c. 
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Coventry,  for  defending  the  defendant  and  three  others  at  the  quarter  ses-  torney  for 
sions.     The  clerk  to  the  attorney  proved  (he  hushieis  done.     The  defence  **®^'*"*'""^ 
set  up  was,    that   M;i<ton  had  iriven  credit  to  another  person;    and    a  witness ^i.„'-ir  „„j 
was  called  to  prove  that  one  Hawes  had  nj^reed  to,  pav   the  attorney  if  he  ftuinmoned 
would  urtdertnke  the  cause  for  the  defendant,  and  that   Mnson  gave    Hawesdie  jury  ia 
credit  originnily.     Hawes,  however,  being  caUed,  contradicted    all  that  wit- ""  »''"""d 
ness  had  said,  and  declared  that  he  had  never  undertaken  to  pay.     The  jury  |**.'j^"**^^ 
found  a  verdict  for  the  defendant,  which  it  was  now  contended  was  contrary    r  \aQ  i 
to  (i\e  evidence,  and  counsel  offered  an  alHdavit  that  the  attorney  for  the  de- 
fendhnt  was  the  under-sheriff,  who  had  the  summoning  of  the  jury. 

Lord  £IlenborougIi,  C.  J.  If  that  were  the  case  you  might  have  challeng- 
ed the  array;  not  having  done  so,  that  circumstance  must  be  Inid  oiu  of  our 
consideration;  and  there  beini;  evidence  on' both  sides,  it  is  the  common  case 
of  a  mere  question  of  credit  between  the  two  witnesses^  on  whijh  the  jury 
ha?e  decided. 

(/)  Jury — one  fcftino-  ml  the  parly  inicrded, 
'  Hill  v.  Yates,  E.  T  iai3.  K.  B.  lii  East,  229. 
The  Cour»,  considering  the  extreme  mischief  which  might  result  to  the  A  juryman 
public  from  setting  aside  a  verdict  upon  a  motion  for  a  new  trial  on  the  ground  "°^      "* 
that  one  of  the  jurymen  was  not  the  person  uitended,   inasmuch  as  the  sanie  ,„tg„jQ(l }, 
objection  mi*;ht  happen  to  lie  Haainst  every  verdict  on  the  civil   and  criminal  no  ground 
sides  at  the  af^sizes;  and  recollecting  that  the  same  objection  had  been  taken  f»r  unow 
and  over-ruled  since  the  case  in  Wiiles,  though  the  name  of  the  case   did  not  i"*l** 
thon  occur,  refused  to  entertain  the  motion,  but  said,  that  if,  upon  considora- 
iion  and  consultntion  with  the  other  jnd:res,  they  found  themselves  bound  to 
grant  it,  they  would  of  their  own  accord  award  the  rule  prayed  for« 

(lu)  Jimj  having  cast  lofs, 
Aylett  v.  Jewell.  T,  T.  1778.  C.  P.  2  Blac.  1299. 
M  >tion  for  a  new  trial  on  an  affidavit  of  the  defendant's  attorney  that  some  f^g|[i*^bv 
of  the  jury  had  confessed  to  him  that,  not  being  able  to  agree  in  their  verdict,  ^  juryman 
they  consented  that,  all  the  jurors'  nnmea  being  separately   written   on   papers  lo  deftind 
and  shook  tofjet her  in  a  hat,  the  first  six  that  should  ho  drawn  should  decide  »ni*'»'«»"' 
the  verdict,  and  they  all  agreed  to  conform  to  the  opinion  of  the  major  part  of'"^-^  '""* 
those  six;  which  was  accordinijly  carried  into  execution,  and  so  the  verdict  .^Jij^ 
was  produced.      Hut  there  being  no  affidavit   by  the  jurymen,   or  any  other 
that  was  cognizant  of  this  trnnsiiclion,  but  merely  this  hearsay   affidavit,  the 
Court  (absent  Di5  Grey,  C.  J.,)  thought  it  too  dangerous  to  call  a    verdict  in 
questi'm  that  had  been  so  deliberately  given  upou  so  loose  and  slight   a  sug- 
gestion, and  80  refu:>ed  a  rule  to  show  cause. 

(n)  Misdirection  of  the  judge. f 

(o)   Trna/,  tcant  of  due  noliae  rf.  L  ^^^    I 

1.  Anon.  H.  T.  1806.  Ex.  3  Price,  72.  /  w 

The  defendants  in  a  joint  information  employ  two  different  attoi'hies  and  ^    "***r 
clerks  m  court.     Notice  of  trial  was  served  on  one  of  them  only,  and  a  ver-,,j«  ^.j^i  j^  ^ 
diet  was  obtained  against  both.     On  motion  fur  a  new  trial,  the  Court  will  set  ground  for 
it  as:d«3,  and  award  a  new  trial  as  to  both,  notwithstanding  the  offence   charg-une^v  trluif 
ed  aflectcd  thorn  both  as  partners  in  trade. 

2.  Thermofin  v.  Cole.  H.  T.  1693.  K.  B.  2  Salk.  G46.  y."'?"*^* 

Per  Cur,     If  the  defendant  Appears,  and  makes  defence,  he  shall  never  ,*^"''!!nV^ 
have  a  new  trial  for  want  of  due  nonce.  m;,ke  j^ 

(p)    Wdiusacs^  absence  of.  fonce* 

*  And  wh^jrCf  upon  the  trial  of  nn  informntion  Cnr  n  libel,   or.ly  ten  upecinl  jarymen  np- 
penrerl,  iind  two  lflle.«men    were  sworn  on  ihr»  Jar> ,  il  was  derided  to  bo   no  groand  for  a      * 
new  irial,  ihat  two  of  tlie  nan-nilcndtng  «ipcuiai  jurymen  named  in  the  pnnel  li>id  iiot  been 
■ommoned.  ilioogh  il  appeared  that  thii  fict  \^iid  unicnown  to   the  dnfendani  ontil  after  the 
trial.   4  Barn.  v\:  Aid.  430. 

t  If  the  judge  direct  the  jarjr  In  find  nominal  damages,  and  the  plaintiff  elect  to  be 
nonpaiied,  it  it  not  facb  *  miadireclion  m  to  iodace  the  Court  to  grant  a  aeiv  trial;3T«aot. 
a99. 
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Rex  v.  Parade,  M.  T.  1695.  K.  B.  2  Salk.  645. 
Non-at?end  A  new  trial  was  granteil  because  the  counsel  were  absent,  not  thinking  the 
ance^r  a  gnug©  would  come  on,  and  no  defence  was  made;  but  a  like  motion  was  de- 
wuLmb  ig  n  »»«^  >"  '*^®  King's  Bench,  per  Holt,  C.  J.  Also,  in  one  Coppin's  cause,  a 
ground  for  cause  came  on  at  seven  in  the  morning,  and  an  old  witness  could  not  rise  to 
■  new  tri  be  there  time  enough;  but  it  was  denied,  unless  he  would  make  affidavit  of  ^ 
al-*  what  he  knew,  and  would  answer,  so  that  the  Court  might  judge  of  it,  and 

A  mis  ake  ^^^  ^^  ^^^  material. 

lli^''  (q)   Witnesses,  misiakehy. 

material  De  Giou  V.  Dover.  E.  T.  1802.  Ex.  2  Anst.  5i6. 

fHct  io  a  In  this  case  it  appeared  that  a  witness  had  m&de  a  mistake  in   a  material 

ground  for   fact. — The  Court  granted  a  new  trial. 

«  new  tri  ^,.j    jyifnesses,  perjw^  by. 

I*j32  1  Fabulars  v.  Cork.  T.  T.  1797:  K.  B.  SBurr.  1771, 

A  ROW  trial      Motion  for  a  new  trial,  on  the  ground  that  the  witnesses  have  committed 
will  not  ba  perjury. — ^The  Court  refused  it. 

§  ranted  on  (s)    Wilnesses,  incompelency  of. 

le  ground  TuRNER  V.  Peate.  T.  T.  1798.  K.  B.  7  T.  R.  717. 

of  perjury       rpj^jg  m;(|oQ  ^^g  brought  for  withdrawing  suit  from  the  mill  of  the  plaintifis, 
nesg.^         situated  within  the  manor  of  Leeds,  which  suit  they  claimed  as  lords  of  the 
A  subffe      said  manor.     The  defendant  set  Op  an  exemption  as  being  situated  within  the 
quent  dis     manor  of  Whitkerk-cum-membris,  which  was  part  of  the  possessions  of  the 
covery  of    Knights  of  St.  John  of  Jerusalem,  the  tenants  of  which  manor  had  always 
inooropeten  Ij^pj^  exempt  from  doing  suit  to  the  mill  of  the  lord  of  the  manor  of  Leeds. 
DOM  if)  no    It  appeared  that  the  manor  of  Whitkirk  extended  into  the  manor  of  Leeds, 
ground  fur   and  the  defendant  brought  evidence  to  prove  that  the   housed  in  respect  of 
a  new  trial,  which  this  exemption  was  claimed  were  situated  within  that  part  of  Whitkirk, 
and  were  distinguished  by  the  mark  of  a  cross.     The  jury  found  a  verdict  for 
the  defendant,  and  a  new  trial  was  moved  for  this  term  upon  two  grounds: — 
First,  that  it  was  a  verdict  against  evidence.     Secondly,  upon  an  affidavit  that 
it  had  been  discovered  since  the  trial  that  five  out  of  nine  of  the  witnesses  on 
the  part  of  the  defendant  were  interested  in  the  event  of  the  cause,  and  there- 
fore were  incompetent;  and  ought  not  to  have  been  received, 

Afihhurst,  J.  The  regular  time  for  objecting  to  the  incompetency  of  wit- 
nesses is  at  the  trial.  The  ancient  doctrine  on  this  head  was  so  strict  that,  if 
a  witness  were  once  examined  in  chief,  he  could  not  afterwards  Le  objected 
to  on  the  ground  of  interest.  Perhaps  that  strictness  may  in  some  measure 
be  relaxed  by  the  custom  of  suffering  witnesses  to  be  examined  conditionally, 
which  is  only  waiving  the  objection  for  the  time.^  But  still  the  objection  must 
be  made  at  the  trial.  Besides  the  affidavit  on'  the  part  of  the  plaintiffs  is 
answered  as  to  the  bins  which  might  be  supposed  to  be  on  their  minds;  for 
they  swear  that  they  did  not  know  .of  any  subscription  at  the  time  of  giving  ' 
their  evidence.    • 

(/)    Variance,  on  account  of,^ 

*  And  the  Court  have  granted  it  without  eosts  where  a  material  witnen  for  the  defend- 
ant wan  kept  out  of  the  way  by  the  contrivance  of  the  plaintiff,  to  prevent  him  from  beiog 
•er?ed  with  a  aobpoBna;  Bal.  N.  P.  828. 

t  Where  the  faois  upon  which  the  witneflses  themselves  Pounded  their  testimony  are  fal- 
sified by  aflSdavit,  anew  trial  will  be  granted;  Lister  v,  Mundell,  1  B.  &  P.  427.  In  an 
aetien  on  a  policy,  where  the  defendant,  by  the  mistake  of  his  witness,  failed  in  producing 
the  necessary  document  from  the  Admiralty,  for  proving  n  breach  of  the  convoy  act,  the 
Court  granted  a  new  trial,  in  order  to  let  him  into  hin  defence  nAer  verdict  found  for  the 
plaintiff  on  the  merits;  D'Agoilar  v.  Tobin,  2  Marshall,  265. 

t  The  Court  will  not,  after  verdict,  arrest  a  judgment  on  affidavit  that  a  bHl  has 
befen  found  against  a  witneiis  indicted  for  perjury  on  a  materini  point  of  evidence  given 
by  him  on  the  trial;  nor  does  it  seem  that  a  conviction  would  be  sufficient  gfound  for 
■ending  a  cause  back  to  a  jury  for  re-investigation;  Attorney-General  v.  Woodbead,  3 
Price,  8. 

§  And  for  the  efleet  of  a  variance  between  the  issue*  and  Nisi  Prius  record,  see  8 
Taunt.  684;  2  Barn,  and  Aid.  472;  1  Chit.  Rep.  827;S.  C.  Id.  2778,  a.;  an4  also  post, 
lit.  Variance. 
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Thompson  v.  Simmo.hs.  E.  T.  1735.  C.  P.  Barnes,  475. 

Motion  to  set  aside  the  verdict,  (he  record  of  Nisi  Prius  differing  from  the  A  inatm) 
issue-book  delivered,  the  defendant's  name  being  inserted  in  the  paper  book,  ^»''«°ce  it 
in  joining  issue,  instead  of  plaintiff's;  but,  in  the  record,  plaintiff's  name  was  foranoi? 
inserted,  and  the  issue  properly  joined.     But  two  issues  being  joined,  and  a  trial. 
general  verdict  found  for  plaintiflT,  the  Court  refused  to  make  any  rule:  |    183  ] 

6.   Upon  issue  out  of  Chancery*     6.  After  bill  of  exceptions.^ 

7.  After  trial  at  bar. 
Gat  ▼.  Cross.  T.  T.  1702.  K.  B.  7  Mod.  37.  Smith,  d.  Dormer,  v.  Park- 
hurst.  H.  T.  17S8.  K.  B.  2  Stra.  1 105. 

The  plaintiff  brought  an  action  on  the  case  for  a  false  return  to  a  mandamus  A  new  trial 
to  swear  him  common-councilman   for  the  borough  of  Totness.     The  jury,  ™?y  **•  ^^^ 
having  given  their  verdict  in  private  over-night,  said  that  they  had  found  the  jf  JJI*  ^ 
matter  specially,  and  the  next  day  in  Court  delivered  thei^  verdict  for  the  de- 
fendant generally,  and  would  give  no  reason  for  it,  .nor  be  moved  to  depart 
from  it.     And  hereupon  a  new  trial  was  moved  for,  and  the  case  of  Wood  v. 
Gunston  in  Stiles,  462;  and  a  case  of  the  Welsh  Drovers  were  quoted  for 
new  trials  a(\er  a  trial  at  har. — The  Court  would  not  grant  a  new  trial.     But 
see  Stiles,  466;  1  Stra.  284;  1  Ld.  Raym.  1358;  2  Stra.  1105;  1  Burr.  395; 
4  Burr.  1986;  2  Bl.  Rep.  698;  3  Wils.  146.  338:  new  trials  granted  afler  a 
trial  at  bar. 

8.  After  nonsuit. 
Forbes  v.  Wale.  M.  T.  1764.  K.  B.  I  Blac.  635. 

Debt  on  bond,  dated  20th  of  March,   1732.     Pleas:  non  est  faclum;  solvit  A  n«w  tri^ 
ad  post  diem;  and  solvit  post  diem.     The  plaintiff  insisted  on  reading  the  bond,  ^*°".ot  ^* 
without  any  proof  of  the  execution  being  of  so  old  a  date.     It  was  objected  ^erncmauiL 
tor  the  defendant,  that  it  could  not  be  read  till  provdtl,  there  having  been  no 
payment  of  interest,  or   any  other  marks  of  authenticity;  and  that,  if  the 
length  of  the  date  was  alone  sufficient  to  establish  it,  a  knave  has  nothing  to 
do  but  to  forge  a  bond  with  a  very  ancient  date. 

Lord  Mansfield,  J.,  allowed  the  distinction,  and  directed  the  bond  to  be 
proved.  Plaintiff  proved,  by  two  persons,  that  it  was  the  defendant's  hand,  |  284  ,1 
and  that  one  of  the  subscribing  witnesses  was  dead;  but  being  hinnself  exami- 
ned, acknowledged  the  other  to  be  living;  whereupon  he  was  nonsuited. 
But  Lord  Mansfield  directed  a  new  trial  to  be  moved  for,  which,  he  said, 
should  be  at  the  cost  of  the  defendant;  but,  on  moving  the  Court  the  last 
day  of  term,  it  was  refused,  because,  by.  the  nonsuit,  the  parties  are  out  of 

court.  An€w;rial 

9.  After  concurring  verdicts.  may  be  ap 

Goodwin  v.  Gibbons.  E.  T.  1798.  4  Burr.  2108.  P^«d  for  af 

The  question  was,  whether  two  concurring  verdicts  was  an  answer  to  «^**  cu^rrine  ▼  er* 
application  for  a  new  trial.     The  Court  held  it  was  not.  diets. 

10.  Afler  contrary  verdicts. 
Spono  v.  Hog.  til.  T,  1771.  C.  P.  2  Blac.  802.  But  coDflie 

Per  De  Grey,  C.  J.     Conflicting  verdicts  is  no  reason  for   a  new  trial,  ting  var 
We  cannot  impeach  the  opinion  of  a  jury  in  one  cause  by  the  opinion  of  a*^'®^  JJ^® 
jury  in  another,  especially  where  the  evidence  is  different,  and  the  point  in  |  ^^^  ^^^^^^ 
issue  not  exactly  the  same. 

1 1 .  After  special  case  defectively  stated. 
Darilla  V.  Heming.  E.  T.    1719.  K.   B.   I  Stra.   300.  S.  P.  Hawkbt  v.  Aftar  spa 

Smith.  M.  T.  1789.  K.  B.  3  T.  R.  507.  cialcaaeda 

.  Upon  trial  of  the  issue,  a  caso  was  made,  and  afterwards  argued  in  court;  f«ctively 

*  Whan  tha  Coart  of  Chancery  directs  an  action  at  law.  even  in  cases  where  snoh  ac- 
tion ooold  not  be  maintained  wiiboat  its  direction,  -as  where  the  defendant  therein  is  a  cer- 
tificatod  bankmpt,  it  doe«  not  consider  the  action  as  tried  nniess  the  Coart  at  law  is  satisfied- 
with  the  verdict.  Until  that  eveni,  therefore,  each  Court  has  fall  dominion  over  the  suit, 
and  may  direct  a  new  trial  if  dissatisfied  with  the  verdict;  Carstairs  v.  Stein,  4  M.  and  S, 
192. 

t  When  a  bill  of  eiceptions  has  been  teaderod,  the  Coart  will  not  grant  a  nJbtian  for  ^ 
new  trial  anlass  the  bill  of  exceptions  be  abandoned;  2  Chit.  Bep.  272. 
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■tateda  but  the  fact  not  being  sufficiently  stated,  so  as  the  court  could  give  judgment 
new  inoU  occordino  to  the  ju:4(ice  of  the  cau&.c,  it  wa^  recommended  to  the  parties,  and 
tamed^  ^    accordingly  they  ntrreed,  to  go  to  a  new  trial,  where  the  plaimiff  was  noosuit- 

ed.     Stei'0Ea8ty4i6, 

12.  *Aj!er  point  rcnerved* 
I    jg5   I  •  f3.  *After  motion  in  mrcsl  of  juds:ment, 

^  '  TuBERRiL  V.  Stamp.  M.  T.  1G96.  K.  B.  -2  Sallr.  647. 

An  ngener  Pet*  Holt,  C.  J.  A  party  shall  not  move  for  a  new  trial  after  motion  la  nr- 
al  rule,  no  rest  of  judgment;  hut,  after  a  rooiinn  for  a  new  trial,  he  may  move  in  arrest 
now  trial  of  judgmtMit.  So  it  is  in  :\  writ  of  inqtiiry.  After  motion  in  arrest  of  judg- 
*""''® '!I"^  meat,  Hie  defendant  cnnriot  move  for  a  new  writ.  After  motion  in  arn'sl  of 
million  in  judirment,  a  new  trial  may  be  granted  fjr  mishehaviour  of  the  jury,  Phillips 
arremof  V.  Fowler,  Com.  625;  or  where,  on  the  report  of  ihe  trial  of  an  indictmpnt, 
judgoieat.t  enough  appeared  to  raise  an  inclination  in  the  Court  to  think  the  defendant 

ought  not  to  have  been  convicted;  Rex  v.  Gough,  D  nig.  797;  We-Jt  v.  Cole, 

Mich,  10  W.  3.  B.  R.     The  same  point  was  held  in  C,  B.,  Pasch.  8  W.  3. 

Phillips  V.  Srabb. 

An  inferior  (^)  -^V  '''*^^  ^^«'''- 

court  can     ^  Regina  V.  Hiix.  E.  T.  1702.  K.  B.  I  Salk.  503;  1  Stra.  n3;  Doug,  330. 

only  gnint  Judgment  waB  given  in  the  Town  Court  of  Bristol,  and  costs  taxed,  and  a 
anuw  trial  scire fiician  taken  out  a«(ainst  the  bail,  and  a  year  afterwards  the  court  granted 
Pir  irregii  a  new  trial,  and  set  aside  the  first  judgment;  and  an  attachment  was  grunted 
n*'>tiirion     ogainst  the  judge  for  this  cause,  because  an  inferior  court  can  only  grant  a 

llie  moritiit  °®^v  ^^^^^  ^^  ^'^^  merits. 

2.  BowKEK  V.  Nixon.  H.-T.  1816.  C.  P.  6  Taunt.  444. 
And  on  nn  This  was  an  issue  directed  by  the  Court  of  Chancery.  Motion  for  n  new 
jj'""^"^"^ trial  upon  the  ground  that  certain  eviilonre  had  been  improperly  rejected. 
c  mnccry  rJ^^^  counsel  Stated  he  was  aware  tliat  the  general  rule  wiih  r(»spect  to  issues 
lion  t'fr  a  ^^'^  '^^  Chancery  required  that  the  mwion  for  a  new  trial  should  be  first  made 
new  trial  in  that  court,  but  he  conccivt*d  that,  where  the  point  related  to  the  propriety 
niii!«i  lie  of  the  decision  of  the  judge  who  presided  al  the  trial  as  to  the  admission  or 
S'"**-'"  A  t^<'j«ction  of  evidence,  it  fr»nncd  an  exception  to  the  rule,  and  that  the  motion 
iancery.9  ^^  fni^li  case  ought  to  be  first  made  in  the  court  of  law. 

The  Court  held  that,  in  questions  of  evidence,  as  well  as  ail  other  cases, 

*  On  tha  trial  of  nn  ts9ue  in  the  Kinir*9  Rencti  a  cnio  wn«  made,  and  nfternrard^  nrgaed 
Sn  coart  bat  the  riciti  not  lifting  aathcienily  stated,  no  nn  the  <  ourt  cnoid  (livo  jud>£iiient 
according  to  the  justice  of  tho  caaiie.  ii  was  rt»commendi*d  to  the  pnriie<«,  and  accordingly 
they  agreed  to  nn  to  a  new  trial,  vvlien  the  plaintiff  wud  nonauiied;  and  lire  qopstinn  heing 
about  coAisi,  whKiher  thn  MHster^hunld  inx  tho  comnion  ro<<t4  of  a  nonnnit,  or  t:ike  into  hit 
consideration  all  the  former  procondinjjs;  upon  inutinn  for  the  Courtis  direct ioo  to  iKu  Mas- 
ter, it  wad  oidered  thai  he  ahoold  tax  the  defend  mi  hiit  cnnu  upon  the  whole,  nd  well  with 
relation  to  the  fir.<<t  trial  as  the  ImsI;  I  Str.  300.  From  'he  siaicinent  of  thia  caste  it  does 
not  appear  whiithcr.  upon  granting  a  new  trial,  any  thing  wan  said  aboat  the  coa\h  for  tha 
former  trial  or  whether  thuy  were  directed  to  abide  tho  event  of  the  snil.  If  they  wito 
not,  it  8ceii)?<  from  the  i>uli.4rqui!rit  cisen,  3  Darn,  and  Easit,  507;  6  Tum.  and  E.i?«i,  71. 
that  at  tirn  day  they  would  not  have  been  n1!owud.  Bui  where,  after  tho  Hr^ament  of  a 
special  ca-^e,  tho  Coart  directed  a  r.j  w  irial,  becau<«o  the  cn^e  wm*  in.4a(licienily  slated, 
and  the  diifendant  wiihoat  gnin;:  to  trial  again  gave  the  plainliff  a  cns^nnvit\  the  Court 
held,  that  the  defendant  was  liabl^  to  piy  costs  o(  the  former  trial;  6*  Darn,  and  Cast. 
144. 

t  This  rule,  however,  extends  only  to  cn!»c3  where  the  party  has  the  knowledge  of  the 
fact  at  the  lime  of  nmving  in  arrest  of  juHginent;  therefore  a  now  triil  wan  granted  after 
such  a  motion  on  nffidaviis  of  two  of  the  jury,  that  they  drew  lot*  for  the  verdict.  Pr.  R#»g. 
409;  I'd!.  Ni.  Pri.  825,  826;  ted  qucere,  whether  such  affidavits  would  noi  bo  received; 
ante,  IS ). 

t  And  the  Court  of  King*s  Bench  would  not  ialerfera  t»y  mandamun  to  compel  aa 
inferior  Coait  to  grant  a  new  trial  in  a  caune  wherein  it  waa  alleged  injustice  had  been 
done  to  iho  parties;  2  Chit.  Rep.  250.  An  inferior  court  however,  has  power  to  act 
a-ide  a  regular  interlocutory  jadgmcnt,  in  order  to  lei  in  a  trial  of  the  merits;  1  Borr. 
671. 

§  And  it  is  in  tho' di-»crciinn  of  that  Court  lo  grant  or  refuse  a  new  tr'al  of  an  is.^ue  di- 

y  CteJ  to  be  tried  ut  law.  fur  the  is^fue  having  been  originally  directed  merely  to  saliMfy  tha 

'•asoiencf  of  tha  Coa^ t  on  f^cts  material  to  the  equity  of  tha  case,  it  may  order  evidenoi 
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tbe  distinction  made  in  this  respect  between  issues  out  of  courts  of  equity  and   F  106  *)» 
other  actions  was  to  be  observed,  nnd  that  this  application  must  first  be  made  ^h«n  the 
to  the  Court  of  Chancery —Rule  disharged.  *^*'!'*"  »*  • 

/  \    tm-  I  J  r     f     M  gainst  Mve 

(c)   fT7iere  several  defendants,  ^^1  defend 

Parkbr  t.  Godin.  M.  T.  1728.  K.  B.  '2  Stra.  Rex  v.  Mawbbt.  E.  T.  1795.  anm,  the  up 

K.  B.  6  T.  R.  518.  piicition 

It  was  agreed  on  all  hand<9,  that  if  one  defendant  be  acquitted  and  another  ^"f  *  ""^' 
foand  guilty,  the  defendant  can  have  no  new  trial.  be  nmdu  oa 

{(I)    Where  several  issues,  beh.ilf  of 

Rex  v.  Mawbv.  E.  T.  1795.'  K.  B.  6  T.  R.  6i6.  ellofibem* 

In  this  case  Grose,  J  said,  ho  remembered  a  case  tried  some  years  a^o  at  A  new  trial 
Bristol,  where  anew  trini  wa^  crranted  as  to  one  issue  out  of  several  which '""^  ^* 
kad  been  found  again«(t  the  evidence.  f^ono  of 

(e)   On  lekal  terms  a  new  hial  may  be  granted.  »everal  is 

PocHiN  v.  Pawley.  E.  T.  1768.  K.  B.  I  Blac.  670.  ww-t 

Action  of  assumpsit  against  the  surveyor  of  a  turnpike-road,  by  a  farmer  ^l**^^* 
employed  by  order  of  the  commissioners  to  repair  the  road,  at  Leicester  as-P"""    '* 
sizes.     Ashton,  J.,  was  of  opinion,  that  there  was  no  evidence  of  any  con-^^-„,|  ||,, 
tract  wit[i  the  surveyor  personally  and  the  plaintiff,  but  that  the  contract  was  opinion  of 
made  with  the  commissioners,  and  that  the  surveyor  was  only  their  servant  orihu  judge 
messenger,  and,  therefore,  he  would  have  nonsui^Bd  the  plaintiff,  but  he  ■^^^^''^.'^^^^^ 
sed  to  be  nonsuited,  and  a  jury  of  farmers  gave  a  verdict  for  the  p'^^ii^'i^*  h^![  ^  ver 
And  now,  on  a  motion  for  a  new  trial,  the  Court  was  unanimously  of  opinion  d*;^^  |^  ^ew 
with  Mr.  Justice  Ashton;  and  though  they  held  that  the  commissioners  could  trial  thall 
not  be  personally  sued,  being  too  numerous,  yet  their  treasurer  might;  and  as  be  granted 
the  plaintiff  had  refused  to  be  nonsuited,  contraVy  to  the  opinion  of  the  judge,  ^>i**^"^ 
they  granted  the  new  trial  without  costs.  ^V  ^».^  n 

(/)  Motion  land  rule  for. ^  * 

lo  be  received,  ahhoagh  not  striuily  ndmi-t^ihle  on  other  iri-ilii  nt  inw;  it  will  tend  the  inae 
down  ne  often  nn  ihn  recall  is  not  saii^nictory;  or,  if  •.itiAfied  that  iha  finding  of  the  jarjr 
ia  agreeable  to  the  equity  of  the  ch^h^  it  will  not  order  a  new  trial  on  the  ground  that  ia- 
adtniKaihle  evid(*nco  (utricily  so  called)  h<is  boon  received  helow;  2  Price,  S9.  Bo t  where 
on  the  trial  of  the  i««oe  decided  by  the  Chaccellor,  Icrave  i«i  given  by  the  jadge  to  move 
for  a  new  trial,  the  motion  m^iy,  it  soem4,  be  innda  in  the  Court  where  the  eause  was  tried, 
2  Chit.  Rep.  273;  and,  in  tux  action  brought  andor  the  Chfincollor*«  order,  the  application 
far  a  new  trin'  in«iy  be  made  either  in  Chancery,  2  Atk.  819;  or  in  tbe  court  where  the 
action  U  depending. ' 

*  There  ore,  in  trespais  a^ninst  aeveral,  where  the  verdict  was  eootrary  to  evidence  as 
to  one  of  them,  a  new  trial  wn^  refused;  2  Salk.  862. 

1  Therefore,  where  one  of  four  istsoKsi  was  found  against  evidence,  the  Court  grunted  a 
new  trial,  not  only  as  to  sorb  i««oi*s,  for  that,  they  snid  could  not  he  but  for  the  whole; 
but  then  the  iMue  found  ngainiit  rvidenro  nia!«t  l>e  a  material  ono,  for  if  two  of  three  iMoea, 
be  found  again<«t  evidence,  yet  if  the  material  \t»ue  in  the  cau^e  be  agreeable  to  evidence, 
tbe  Court  will  not  grant  a  new  triti  Bull  N.  P.  826;  and  where  two  issues  were  joined 
between  the  parties,  boih  of  which  were  found  for  the  plainttfT:  and,  upon  moving  for  a 
new  trial,  the  judge  before  whom  the  c:iUMewa4  tried  certified  the  verdict,  as  to  one  of  the 
issue*:  to  be  contrary  lo  evidence,  hut  hs  to  the  other  imuo,  certified  it  to  be  right,  tha 
Court  of  Common  Pleas,  upon  henring  counsel  on  both  sides,  were  of  opinion  that  the 
verdict  could  not  be  anvered  and  being  ri^ht  in  pan,  must  stand;  Rnmcs,  486. 

X  Where  a  plntniiflT  anbmits  to  an  erroneous  non-fuit,  a  new  trial  shHil  be  without  eoets; 
Pochin  V.  Pawley,  I  Black  70.  There  is  no  rule  on  giving  costs  on  a  new  trial  being 
grani^.  although  the  verdici  was  acainst  the  opinion  of  the  judges;  GosTey  v.  Rntlow,  1 
Anet.  47.  A  rule  for  a  new  trial  upon  ^roonds  not  opeurd  at  the  former  trial,  will  be  made 
absolute  only  on  paymeni  of  costs;  Soiton  v.  Mitchell,  1  T.  R.  18. 

$  'IMie  motittn  fur  a  ri)li.%  to  sbnw  cmusc  why  n  verdict  could  nut  b*«  !!ct  aside  nnd  a  new 
trial  granted,  is  mride  to  tho  Cniirt  from  wliicit  the  venire  issuud.  Afif>rvvnrd!«,  on  showing 
Cause,  if  the  grounds  upon  which  ibe  rule  was  granted  still  ^eem  fufficiont,  nnd  either  ap- 
pear  upon  tho  face  nf  tlic  jurlge'M  rcpirt,  or  to  bo  t^iibstnntinUMl  by  afHii.ivit  and  no  pufiiciont 
cnnse  be  f^hown  ngiinst  it,  the  Court  will  make  the  rule  abfaoltitp,  nnd  ibe  Court  will  look  - 
Only  to  the  jtidsu's  report  for  the  evidence  given  nt  the  trinI,  nnd  the  innnner  in  which  tbe 
jtidoe  ikumnied  up  the  crnso,  if  that  be  stated  in  it,  nnd  W;II  not  attend  to  any  contrary 
statement  of  hem  by  counsel.  TUo  motion  f  >r  the  ru!o  nisi  mint  be  made  within  four 
days  aferibedimrinffas  i^  rcturnablo.  2B.  &  A.6I:?:  1  Dougl.  171:  5  T.  R.  437.  imless 
under  particular  circurastnneeii,  1  Dougl.  171;  in  which  cai^e  the  Court  may  in  their  discrs- 
lioo  allow  a  new  trial  to  be  moved  for  at  any  time  before  judgment  h«s  been  acjimally  siga«^ 
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(g)  Of  the  costs. 
Th€coiU  BuscALL  V,  Hogg.  M.  T.  1770.  C.  P.  3  Wils.  146;  Cowp.  297. 

ar«di8cre  Trover  for  a  great  many  goods  to  the  value  of  700/.  Upon  not  guUij 
n«w"trial  *  pl^aded,  this  cause  was  tried  at  the  last  assizes  for  the  coUnty  of  Norfolk,  be- 
b«  granted;  ^pre  Lord  Chief  Baron  Parker.  Whereupon  it  appeared  on  the  plaintiflT's 
in  •attiog  evidence,  by  seven  witnesses,  that  Thickpenny  was  an  innkeeper,  and  that  he 
aside  a  non  not  only  sold  liquors  to  his  guests  (hospUatidibus)  in  his  inn,  but  also  sold  di- 
d^'t  f V*^  ^^^^  quantities  of  wine,  rum,  and  brandy,  by  four,  five,  and  six  gallons  at  a 
direction  of  ^^'"^  ^^  several  persons  living  two  or  three  miles  distant  from  his  inn,  for  them 
the  judge,  to  retail  out  and  sell  again,  and  had  thus  done  for  many  years;  whereupon  it 
it  18  gener  was  insisted  by  the  counsel  for  (he  plaintiff  at  the  trial,  that  this  sort  of  trad- 
^^'y^i^^'^Ung  by  the  inkee per  made  him  liable  to  a  commission  of  bankrupt;  but  the 
^'l88  1  ^^i^^  Baron,  without  hearing  any  other  evidence,  was  of  a  diflferent  opinion, 
'-  ^  and  ordered  the  plainlid*  to  be  nonsuited,  with  leave  to  move  the  Court  lor  a 

new  trial  without  costs,  in  case  he  was  mistaken  in  his  opinion;  and  now  upon 
motion  to  set  aside  the  nonsuit,  the  Court  was  clearly"  of  opinion,  that  the 
plaintiff  ousht  not  to  have  been  called,  but  the  matter  ought  to  have  been 
more  fully  detailed  and  gone  into  at  the  trial;  that  it  not  appearing  to  the 
Court  here  what  proportion  Thick  penny's  trade  in  his  inn  bore  to  his  trading 
abroad  and  out  of  doors,  they  could  not  judge  whether  he  was  liable  to  be  a 
bankrupt  or  not,  and,  therefore,  they  set  aside  the  nonsuit,  and  granted  a  new 
trial  without  costs.  It  was  said  by  Wilmot,  C.  J.,  that  if  Thickpenny's  trade 
and  profits  in  his  inn  were  much  larger  than  his  trade  and  profits'  abroad  out 
of  the  inn,  he  should  incline  to  think  that  he  was  not  liable  to  be  a  bankrupt. 
If  it  should  come  out  in  evidence  that  Thickpenny  got  600/.  per  annum  in  his 
inn,  and  not*  600/.  per  annum  by  sending  out  and  selling  liquors  abroad,  he 
seemed  clear  in  opinion  that  he  could  not  be  a  bankrupt.  However,  as  there 
was  general  evidence  that  he  was  a  trader  out  of  his  inn,  the  plaintiff  ought 
jQot  to  have  been  nonsuited. 

2  Dougl.  797f  798;  5  T.   R.  436;  1  Geo.  4  e.  87.  8.  3.     Nor  can  it  in  general  be  moved  fur 
■afier  roution  in  arrest  of  judgment,  4B.  k  C.  160;  2  Salk.  647;  Bull.  N.  P.  326;  nor  afler 
'error  brought  by  the  parry  making  the  application,   Tidd.  .805;  1  B.  &.  P.   109;  and  many 
affidavks  to  be  made  use  or  in  moving  for  it  must  also  be  sworn  within  the  four  days  aboro 
4nentioned,  unless  the  special  permission  of  tlie  Court  to  the  contrary  be  obtained  ibr  tliat ' 
fiarpoae;  R.  T.  5  Geo.  4.     If  made  absolute,  draw  up  the  rule  with  the  clerk  of  the  rules,. 
■8  Taunt.  711;  and  serve  a  copy  on  the  plaintifTs  attorney  or  agent;  or,  if  made  absolute 
upon  payment  of  costs,  get  an  appointment  on  the  rule  from  the  Master,  and  serve  a  copy 
4)f  the  rule  and  appointment.     Where^a  plaintiff,  after  setting  aside  a  nonsuit  upon  payment 
of  costa,  proceeded  to  a  second  trial  without   paying  these  costs,  and  obtained  a  verdict, 
the  Court  set  aside  the  verdict,  and  gave  the  defendant  leave  to  sign  his  judgment  in  the 
i>riginal  action,  aniess  the  costs  should  be  paid  within  ten  days;   13  Easts,  185;  Hullock, 
401. 

*  Where  the  verdict  was  set  asid6  for  the  misconduct  of  the  jury,  the  Court  ordered  the 
costs  to  abide  the  event  of  the  second  trial;  1  Stra.  642.  If  set  aside  because  the  verdict 
was  contrary  to  law,  or  to  the  opinion  or  direction  of  the  judge,  a  new  trial  is  granted 
usually  without  costs,  Ilullock,  383;  Cowp.  303,  1  W.  B1.  630;  3  T.  R.  551;  but  if,  be- 
xsause  the  verdict  was  contrary  to  evidence,  or  because  of  excessive  damages,  the  new  trial 
ia  asually  granted  on  payment  of  costs;  12  Mod.  370;  I  Burr,  12.  393;  2  Id.  665.  If  a  party, 
have  obtamed  a  verdict  by  trick,  the  Court  will  grant  a  new  trial  without  costs;  or 
perhaps,  in  very  gross  cases,  they  will  oblige  him  to  pay  the  costs;  1  Burr.  352;  Hullock, 
391.  So,  where  anew  trial  was  granted  because  the  plaintiff  bad  a  material  witness  for 
the  defendant  concealed  in  his  house,  and  prevented  him  from  being  served  witii  a  subpei- 
na,  it  was  granted  without  costs;  Bui.  N.  P.  328.  If  the  rule  be  silent  as  to  costs,  the 
uostff  of  the  first  trial  are  never  allowed,  whatever  be  the  event  of  the  second;  Ilullock, 
391;  Doug.  430.  433.  483;  3T.  R.  503;  6  Id.  31;  6  T.  R.  144;  10  East,  416,  9  East,  325; 
1  B.  d^  C.  100;  6  Id.  620;  4  D.  &  R.  129.  But  when,  in  such  a  case,  the  defendant,  who 
had  obtained  the  rule,  instead  of  proceeding  to  a  second  trial,  gave  the  plaintiff  a  cognovit, 
the  Court  held  him  liable  to  pay  the  costs  of  the  trial;  2  B.  dt,  A.  317;  3  B.  &  A/  304. 
Where  the  coats  are  ,ordered  to  abide  the  event  of  the  second  trial,  if  the  same  party  suc- 
ceed in  both  trials  he  shall  have  the  first  aa  well  as  tlie  second,  1  H.  Bl.  641;  1  Bing. 
393;  but  otherwise,  the  costs  of  the  first  shall  not  be  allowed,  T.  R.  619;  2  N.  R.  382; 
1  East,  111;  1  B.  &  P.  566.  By  the  event  of  the  second,  is  meant  the  ultimate  event  of 
the  cause;  and  therefore,  if  the  verdict  at  the  second  trial  be  not  set  aside,  and  on  the  third 
trial  the  ultimate  event  be  the  same  aa  upon  the  first  trial,  the  party  will  be  entitled  to  the 
costs  of  the  first  trial;  5  B.  k  A.  366.  If  a  new  trial  be  granted  upon  a  ground  not  opeaed 
ai  the  iint  trial,  it  will  be  upon  payment  of  coils;  1  T.  R.  2U. 
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{h)  Of  the  new  trial  * 

(i)   Of  the  ventre  de  novo.     See  posty  tit.  Venire  de  noTO.  [  189  "j 

(J)  Of  judgment  non  obstante  V€redieto.1[  A  new  trial 
afler  con 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS.J  ^rnud^ 

1.  Rex  v.  Mawbey.  E.  T.  1795.  K.  B.  6  T.  R.  619.  unlwt  ihe 

Per  Lord  Kenyon,  C.  J.     A  new  trial  after  conviction  on  an  indictment  crime  be 
may  be  obtained,  unless  the  crime  be  of  a  higher  denomination  than  a  misde- higher  ihan 
meanour.  •  "'••it,  ^ 

2.  Rex  v.  Teal.  T.  T.  1 8 12.  K.  B.  11  East,  307.  meanour. t 

Indictment  for  a  conspiracy.     Motion  for  a  new  trial  on  the  ^ound  that  qq  motion 
improper  evidence  had  been  admitted  on  the  part  of  the  prosecution,  and  that  for  anew 
other  evidence  tendered  on  the  defendant's  part  had  been  improperly  reject- trial  in  a 
cd.     The  Court  inquired  if  all  the  defendants  who  had  been  connected  were  ciminal 
then  in  court,  and  being  informed  that  Sarah  Cumberland,  was  not   Present,  ^^"^j^ 
they  said  they  coald  not  entertain  a  motion  for  a  new  trial  in  her  absence,  of  must  be 
which,  if  granted,  she  must  also  have  the  benefit;  because,  if  such  a  prece- present. It 
dent  were  once  established,  the  person  most  criminal  might  keep  out  of  the 
way,  and  take  the  opinion  of  the  Court  by   putting  forward  one  of  the  other 
defendants  who  had  been  convicted. 


Prober,  actfott  for.  F  ^^  J 

I.  RELATIVE  TO  FOR  WHAT    IT   DOES,"  OR   DOES    NOT, 

LIE,  p.  190. 
II. THE  REQUISITES  TO  MAINTAIN. 

(A)  Of  the  tlaintifp's  interest  in  the  thing  converted. 

*  Tho  former  Nisi  Pritis  record  will  ans'ver,  unless  the  postea  have  been  indorsed  upnir 
it,  in  which  isase  you  nrtost  make  out  a  new  Nisi  Prius  record;  if  you  use  the  former  record; 
the  jurata  mus*  be  altered  in  the  same  manner  as  when  the  cause  is  made  a  remanet,  1  Ld.. 
Raym.  516;  Carth.  498.  Give  notice  of  trial  sue  out  jury  process,  and  enter  your  cause 
for  trial  as  in  ordinary  cases.  The  second  verdict  alone  appears  upon  the  postea;  also  upon 
the  judgment  roll  no  notice  is  taken  of  the  first  verdict,  hut  tho  record  proceeds  as  if  tho 
record  verdict  was  the  only  one  which  was  given;  2  Saund.  !<:53.  a.  (n.  8. )  If  the  plaintiff 
do  not  proceed  to  the  second  trial,  the  defendant  may  carry  dnwn  the  record  by  proviso, 
bat  he  eannot  do  so  until  after  ihe  next  term  or  assizes  from  that  in  which  tho  new  trial  was 
granted;  5  Taunt.  557. 

t  Where  the  defence  pot  apon  the  record  is  not  a  legal  defence  to  the  action  in  point  of 
snbetance,  and  the  defendant  obtains  a  verdict,  the  Court  upon  motion,  will  give  the  plain- 
tiff leave  to  sign  judgment,  notwithstanding  the  verdict  provided  the  merits  of  the  case  be 
very  clear.  The  jadgmont  so  signed  is  an  interiocotory  jodgment,  af\er  which  a  writ  of 
inquiry  must  be  served  oot  and  executed,  and  final  judgment  signed  as  in  ordinary  eases, 
S  B.  fc  B.  293;  or  if  the  damages  be  not  material,  as  if  the  action  have  been  brought  tc» 
try  a  right,  a  custom  or  the  like,  the  Conrt  will  set  aside  the  verdict,  and  enter  a  verdict 
for  the  plaintiS*  for  nominal  damages;  2  T.  R.  7.  586;  Co.  59.  b.  The  motion  is  for  a 
role  to  show  caose,  whiclris  afterwards  made  absolute  or  discharged  in  the  osoaKway. 

t  As  to  the  time  of  notice  of,  place  of,  patting  off,  and  qoestions  to  be  litigated,  see 
ante,  vol.  z.  from  p.  514.  to  519. 

§  After  the  conviction  of  an  offence  less  than  felony  the  Conrt  of  King's  Bench  will  ii» 
Its  discretion  grant  a  new  trial  whenever  it  is  manifestly  condocive  to  the  ends  of  joslice. 
In  strictness,  ihe  Application  ought  to  be  made  within  the  time  limited  in  divil  eases;  hot 
for  the  attainment  of  sabstantidl  jnsticc,  the  Coort  will  interpose  after  the  regular  time  has 
elapsed;  Rex  v.  Waddington,  1  East,  143.  The  ruVe  thdt  a  new  trial  will  not  be  granted 
In  a  criminal  caso  where  tho  defendant  has  been  acquitted,  Kez  v.  Praed.  4  Burr.  2257; 
LeflT.  891.  admits  no  exceptions,  it  applies  to  the  caso  of  an  indictment  for  a  nuisance;' 
Rex  V.  Mann,  4  M.  &■  S.  337.  If  in  criminal  proceedings  some  evidence  be  adduced 
which  should  have  been  excluded,  and  a  verdict  pass  against  the  defendant,  a  new  trial 
will  be  granted,  since  there  are  no  means  of  ascertaining  whether  the  other  portion  of 
evidence  alone  weighed  with  the  jury,  or  whether  they  were  not  infloenced  by  tliat  impro* 
perly  admitted;  Rex  v.  Sotton,  4  Ml  <!W  S.  532. 

II  The  r»le  confining  a  motion  for  a  new  trial  to  the  four  first  days  of  the    term   applie* 
as  well  to  criminal  as  to  civil  cases;  but   if,  in  the  course  of  an  address  in  mitigation  of 
ponishment  or  otherwise,  it  appears  that  justice  has  not  been  done,  the  Coartwill  of  them- 
selves interpose,  and  grant  a  now  trial;  Pulk  v.  Purvis,  6  T.  It.  482;  and  see  Rex  v.  Wa4- 
dittgtoOf  2  Eaat,  143. 


out. 
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(a)  Possession^  p.    192.      (6)   Absolute  property,  p.    193.      (c)  Special 
property,  p.  196. 

{i^)  Op  the  conversion,  p.  196. 
III. LY  AND   AGAINST  WHOM    MAINTAIN- 
ABLE, p.  198. 

IV. STAYING  PROCEEDING,  p.  200. 

V. THE  PLEADINGS. 

(A)  Declaration,  p.  ^'01. 
^        .                  (B)  Pleas,  p.  1202. 
Trover*       y^ EVIDENCE,  p.  901. 

tinHivnped  VII. JUDGMENT  AND  COSTS,  p.  £04. 

if  it  can  on  I.  RELATIVE  TO  FOR  WHAT  IT  DOES,  OR  DOES  NOT,  LIE. 
pnymeni  of  j     gcoir  v.  JoNES.  H.  T.  1807.  C  P.  4  Taunt.  865. 

I)«*iii«mV^      Trover  to  fecover  an  unstamped  agreement.     The   Court  held   it  clearly 
(sd;i  sustainable  if  the  instrument  could,  on  payment  of  the  penalty,  be  stamped. 

f  191  1  2.  CoLEGRAVE  V.  Deos  Santos.  M.  T.  I8i3.  K.  B.  2  B.  &  C.  16. 

But  it  does      The  owner  of  a  freehold  house,  in  which  there  were  various  fixtures,  sold 
nor  lie  I  for  it  by  action.      Nothing  was  said   about  the  fixtures,  a  conveyance  of  the 

fixtureii  ma  h^ugg  ^^g  executed,  and  possession  given  to  the  purchaser,  ihe  fixtures  still 
noui«e  lent  •   •       •     .•      i_  •:  l   u   *l   *    l  j  l  ^^    c  »u^ 

•d  without  rcn>^*ning  m  the  house;  it  was  held  that  they  passed  by  conveyance  of  tlie 

mention  freehold,  and  that  even  if  they  did  not,  the  vendor,  after  giving  up  the  pos- 
that  ilie  les  session,  could  not  maintain  trover  for  them.  A  few  articles  which  were  not 
*"/ ^r* '**  fi^'ui^^^s  were  also  left  in  the  house;  the  demand  described  them,  together 
Inf*  "*  witb'the  other  articles,  as  fixtures,  and  the  refusal  was  of  the  fixtures  deman- 
ded; it  was  holden,  that  upon  this  evidence  the  plaint  iff  could  not  recover  them 
in  this  action. 

*  In  a  fpecial  action  on  the  ease  to  recover  in  damtges  the  valoe  of  a  pemonal  chattel 
wrongfully  |>omi!cai>d  and  converted  by  another  lo  hi«  own  use.  and  not  for  the  retfioratioa 
cf  the  thing  iiself  in  specie,  which  cnn  only  be  recovered  liy  nMion  of  detinue  or  rtrplevin. 
The  farm  ia  panly  n  fiction,  which  sappnae.i  in  every  cn«e  that  the  doftiiidant  might  have 
come  iHwfolly  l>y  the  properly;  and,  if  he  did  not,  yet  by  adopting  ihi.<i  action  the  plain- 
tiflf  w^ivet  the  treMpH««,  Hn«l  cinnot  recover  dn'.%\  igtM  fur  the  act  of  taking,  as  the  injarj 
wholly  consiatt  in  the  iileg'il  converaion,  which  '»  the  gi«t  of  the  action. 

1  This  remedy  may  be  aapporied  for  'mon«>y,  ihouvh  it  be  not  in  a  bng,  or  otherwiae 
ditftingaished  from  another  coio,  beciiOAethe  thing  iTscIf  id  not  lo  be  recovered  in  thia  action, 
bat  merely  dumagca  for  the  converoioft;  and  where,  upon  a  contract  for  the  ante  of  an 
estate,  the  title  and  nhatract  was  ngreed  to  be  prepared  at  the  expen^ve  of  the  vendor,  ibe 
parchaser  is  onttiled  to  the  rnatody  of  the  abstract,  until  '.he  purchase  i«  6nnlly  rescinded  by 
consent,  or  d«!cl:ired  iinprae*icHble  in  a  court  of  equity,  and  in  the  meanwhile  ho  may  main* 
tain  trover  for  itif  delivered  lo  the  vender  for  a  special  purpose,  amJ  not  returned.  When 
the  contract  is  rescinded,  the  rfhsirat^t  becomes  the  propKiiy  of  the  vendor;  if  ihesaleis  com- 
pleted it  is  the  property  of  the  vendor.  Trover  lies  by  the  aenignees  of  n  tiankrupt  sgainst  a 
aheriflTor  taking  ihe  ^ods  of  the  banknipt  in  execution,  after  an  act  of  bankrnpvey ,  though  ' 
h(  fore  ihe  isicoingof  the  commission  where  be  sells  after  the  i^suin;;  of  the  commi?ision,  and 
has  notice  from  ine  provisional  assignee  not  to  sell;  and  if  money  has  been  paid  by  a  debtor 
in  anticipation  of  bankruptcy  by  way  of  frnodulent  preference,  the  nnsigncessliould  proceed 
in  irover.  and  not  by  action  of  u«8onip«ii  for  muney  had  and  rnreived;  becaoi<e  liy  adopting 
the  Iiittef  form,  they  wouId«nabie  the  defendant  to  nvt/il  himself  of  hi;*  original  debt  na  a  aet- 
oflT.  If  A.  sells  an  estate  t«»  B.,  who  pays  part  of  the  purchnso  nionry,  and  the  title  deeds  are  de- 
pAsited  with  C,  to  be  delivered  op  to  b.  when  he  pays  the  residue,  A.  gets  re  possession  of 
the  deed  and  pledges  them  to  D.  for  a  valuable  considuraiion.  B. ,  on  tendering  ilie  remainder 
of  the  purchase  money,  is  entitled  to  recover  ihem  from  D.  And  where  the  owner  of  coods 
on  board  a  vessel  directed  the  captain  not  to  land  them  on  the  wharf  against  %vhich  the 
vea.<el  was  moored  ubich  he  promised  not  to  do,  but  nfierw«irds  deiiveied  them  to  the 
wharfinger  for  the  owner's  use,  under  the  idea  of  ihu  uhaifinger  having  a  lien  (hereon  for 
thewharfage  fees,  because  the  vessel  wnn  unloaded  against  the  whaif,  it  was  decided  thai 
the  owner,  upon  demand  and  denial,  niiuht  dupporl  trover  agninsi  the  captain,  unless  the 
latter  could  establirfh  ih-:  wharfintfor's  right.  IJ^  goodii  be  obi.-iined  from  A.  by  fraud,  and 
pawned  to  D.  without  notice,  and  A.  prosecute  (he  oflender  to  conviction,  and  get  poases- 
aion  of  his  goods.  B.  may  m.iintain  trover  for  them,  becsuso  these  cirrumst«inces  are  dia- 
tinguishable  from  a  case  of  felony,  where  the  owner's  right  of  restitution  is  given  by  pofi- 
tive  staloies. 

t  Tuis  action  is,  ftom  iu  niture,  ezelosively  confined   tt  the  convemiea  of  peneaal 
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II.  RELATIVE  TO  THE.  REQUISITES  TO  MAINTAIN.  [  192  j 

(A)  Of  the  plaintiff's  interest  ix  the  thing  converted. 

(a)  possession, 

1.  GoRDEN  V.  Harper.  M.  T.  1796.  K.  B.  7  T.  R.  9. 

A  person  leased  u  house  with  the  furniture  therein  to  another  for  a  certain  T^o  plain 
time,  and  during  the  term  the  furniture  was  taken  in  execution  by  the  sheriff,  J*^  "4*' 
at  the  suit  of  J.  T.  against  a  person  lo  whom  the  furniture  forme]y  belonged.  rSTtof  p«s 
It  was  holdenthat  the  landlord  could  not  maintain  trover  against  the  sheriff  geMion 
for  the  value  of  the  furniture,  because  the  plaintiH*  has   no  a  right  of  posses*  and  a  right 
sion  during  the  demise;  the  tenant's   property  and  interest  did  not  determine  ^fpc<>part7 
by  the  sheriff 's  trespass;  the  tenant  might  have  maintained  trespass   against  |P.'"'^|'.*'' 
the  wrong  doer,  and  recovered  damages. 

2.  Hudson  v,  Hudson.  Latch.  214.  Cited  7  T.  R.  13.  Though  the 
In  trover.     The  plaintiff,  as  executor,  declared  upon  the  possession  of  his  right  of  poa 

testator;  it  was  holden  to  be  sufficient,  because  the  personal  property  of  the  sion  issuffi 
testator  was  vested  in  the  executor;  and  no  other  person  having  a  rigfht  to  the*'*®"^^'.^*' 
possession,  the  property  drew  afler  it  the  possession  in  law.  JJ^  tctuaf 

(b)  Of  Ihe  absolute  property.  domos 

I.    Pt.ve  v.  Dor.   1  T.  R.  55.  S.  P.  Webb  v.  Fox.   M.  T.   1797.  K.  B.  tion.* 

7T.  R.  398. 

Trover  was  brought  by  a  tenant  in  tail   expectant  on  the  determination  of  Aaabso 
an  estate  for  life,  without  impeachment  of  waste,  for  timber  which  grew  upon  ^*'*?  ^'^^ 
and  had  been  severed  from  the  estate,  and  was  in  the  possession  of  the  defen-  j,  Jl^here 
dant.     It  was  holden  that  the  plaintiff  could  not  recover,  because  an  action  of  one  having 
trover  must  be  founded  on   the  plaintiff;  and   in  this  case  the  plaintiff  had  the  potsea 
not  any  property  in  the  timber;  fur  a  tenant  for  life  without  impeachment  of  ai®"  1*"  '^ 
waste  has  a  right,  to  the  trees  at  the  moment  when  they  are  cut  down;  he  ^*^V"  *i*ui8Te^ 
ing  the  possession  of  goods;  has  also  the  exclusive  right  to  enjoy  them^  and  ^jght  toen 
which  ca^i  only  be  defeated  by  his  own  act.  joy  them, 

which  can 
chattel's,  and  ia  net  applicable  to  the  redress  of  injoriea  to  Innd  or  other  real  property,  even  only  be  de 
thongh  a  part  be  severed  from  the  freehold,  unless,  after  the  severance,  there  be  also  anas-  feated  by 
portation,  as  in  the  case  of  an  anlawful  removal  and  conversion  of  coals  or  trees,  trover  his  own    . 
may  then  be  supported,  bnt  it  is  not  sustainable  by  an  incoming  tenant  to  recover  the  valQeact.t 
of  «\va} -going  crops  taken  by  the  off-going  tenant.     Trover  will  not  lie  for  goods  irregu- 
larly sold  onder  a  distress,  the  stat.  1 1  Geo.  2.  o.  19.  s.  19.  having  declared  that  the  party 
selling  should  not  bedeemed  a  trespasser  ab  initio  ^  independent  of  its  having  given  an  ac- 
tion on  the  case  to  the  party  grieved  by  such  sale;  hot  if  a  person  pay  money  in  order  to 
redeem  his  properly'  from  a  wrongful  distress  for  rent,  he  may  then  maintain  trover  against 
the  wrong-doer.     Where  goods  were  pawned  to  u  broker  for  a  certain  sum,  and  osarions 
interest  agreed  to  be  p'lid  thernupon,  the  pawner  of  the  goods  cannot  maintain  an  Action  of 
trover  for  them  in  order  te  divest  himself  of  the  usurious  contract,  without  first  tendering 
the  money  which  had  been  aetaally  advanced,  and  legal  interest;  nor  can  it  be  supported 
by  a  party  to  a  suit  for  the  conversion  of  a  record,  because  such  a  document  is  not  private 
properly;  thoogh  it  may  for  a  copy,  which  is  private  property. 

*  For  it  is  an  admitted  principle  ef  law  that  general  properly  in  a  personal  chattel 
creates  a  constructive  possession;  as  an  executor  or  administrator  is  by  legal  constmction 
possessed  of  the  property  of  the  testator  or  intestate  from  the  time  of  his  deaths  and  where 
a  person  has  delivered  goods  to  a  carrier  or  other  bailee,  who  is  not  entitled  to  withhold 
them  from  the  general  owner,  the  latter,  although  he  has  just  parted  with  the  actual  pos- 
sejsion,  may,  notwithstanding,  maintain  trover  for  a  conversion  by  a  stranger;  for  the 
owner  has  still  the  p048e98'.on  in  law  against  a  wrong-doer,  and  the  carrier  or  other  bailee 
is  considered  merely  as  his  servant.  It  is  not  requisite  in  the  errso  of  special  property, 
where  the  party  has  likewise  an  interest  in  the  goods,  that  it  should  have  been  accompa- 
nied by  octual  possession;  for  a  factor,  to  whom  good^  have  been  consigned,  and  who  has 
never  received  ibeni,  mny  sapport  an  action  of  trover. 

t  As  ir  goodd  are  sold  to  be  paid  for  within  a  limited  period,  and  under  an  arrange- 
ment, that  if  they  are  not  removed  at  the  end  of  that  time,  that  warehouse  rent  shall  be 
pjiid  for  them,  the  property  in  the  goods  is  vested  absolutely  in  the  purchaser  from  the  dajr 
of  s;ile,  hut  trover  cannot  be  maintained  by  a  tenant  in  tail  expectant  on  the  determination 
ef  nn  estate  for  life  without  impeachment  of  waste  for  timber,  which  gtew  up,  and  was 
severed  from  the  estate,  and  was  in  possession  of  the  defend  mt;  because  a  tenant  for  life, 
withoui  impeachment  of  waste,  has  a  right  to  the  trees  at  the  moment  when  they  are  cat 
down;  1  T.  R.  .55. 
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[  193  ]  2.  Hunter  v  Ricb.    M.  T.  11)14.  K.  B.  16  East,  100. 

Therefore,  An  arbitrator,  lo  whom  all  matlors  in  difference*  belw«en  a  landlord  and 
trover  will  tenant  had  been  referred,  awarded  that  a  stack  of  hay  should  be  delivered  up 
"**^  J  ®  ^"'"  J.  by  the  tenant  to  the  landlord  on  being  paid  a  certain  sum  far  it.  The  land- 
3ed  to  be*  lord  tendered  the  money,  but  the  tenant  refused  to  receive  it,  or  to  deliver  up 
delivered  the  hay;  wherefore  the  landlord  brought  trover  against  the  tenant  for  the  hny. 
to  the  plain  Jt  was  holden  that  this  action  could  not  be  maintained,  for  the  property  was  not 
**^*  transferred  by  the  mere  force  of  the  award,  and  that  the  landlord's  only  reme- 

dy was  to  proceed  against  the  tenant  upon  the  award;  but 

Lord  Ellenborough  observed  that  the  case  m'ght  have  been  different  if  tha 
tenant  had  accepted  the  money  tendered:  for  that  would  have  been  a  ratifica- 
tion of  the  award,  and  an  assent  on  the  part  of  the  tenant  lo  the  transfer  of  ibft 
property. 

3.  Hansen  v.  Mver.  E.  T.  1807.  K.  B.  6Ea8t,Gl4. 
ia  fact,  it  The  plaintiff  purchased  of  the  defendant  a  quantity  of  starch,  which  va» 
cannot  be  lying  ^t  ^  warehouse  of  a  third  persoo,  at  so  much  per  hundred  weight,  by 
Ruetained  |^jj|  ^^  ^^^  months,  for  the  delivery  of  which  fourteen  days  were  to  be  allowed. 
J'^eJo'is  a  T^*®  weight  not  having  been  ascertained  at  the  time  of  purchase,  the  defend- 
perfect  and  ant  gave,  according  to  the  usual  mode,  a  note  to  the  warehouse-keeper,  tc^ 
eompleie  weigh  and  deliver  all  his  (the  defendant's )  starch.  By  virtue  of  this  order  a 
right  of  partial  weighing  and  delivery  of  several  quantities  of  the  starch  took  place, 
ihe^lim  "*  ■'^'^°^®''  ^^^''^g  been  brought  for  the  renuiinder,  which  was  unweighed  and, not 
lif*.*  delivered,  it  was  holden  that  the  action  could  not  be  supported,  although  U 

I  194  J  was  contended,  on  the  paft  of  the  plaintiff,  thai  a  delivery  of  part  oi  ma  en- 
tire quantity  of  goods  contracted  for  was  a  virtual  delivery  of  the  whole,  so 
as  to  vest  in  the  vendee  the  entire  property  in  the  whole,  although  the  price 
for  the  same  should  not  have  been  paid. 

Per  Cur,     Without  deciding  what  might  bs  the  legal  effect  of  such  pari 
delivery  in  a  case  where  the  payment  of  price  was  the  only  act  necessary  to 
be  performed  in  order  to  vest  the  property:  in  this  case  another  act  was  neces- 
sary to  precede  both  payment  of  price  and  delivery  of  the  goods  bargained 
for,  viz.  weighing.     Until  the  starch  was  weighed,  the  warehouse-keeper,  as 
agent  of  the  defendant,  was  not  authorized  to  deliver  it,  still  less  was  the  buy- 
er authorized  to  take  it  by  his  own  act   form  the  wtirehouse;  and  if  be  could 
not  take  it,  neither  can  he  maintain  an  action  of  trover  founded  on  such  a- 
supposed  right  to  take,  or,  in  other  words,  founded  on  such  supposed  right  of 
^      property  in  the  subject-matter  of  this  action, 
fathrcwe  .4-  ?^<30  V.  MiNETT.  H.  T.  1812.  K.  B.  11  East,  «10. 

•f  vendor  Turpentine  in  casks  was  sold  by  auction  at  so  much  per  hundred  weigh^^ 
and  Tondee  and  the  casks  were  to  bo  taken  ut  a  certain  marked  quantity,  except  the  two 
every  thing  j^gt,  out  of  which  the  seller  was  to  fill  up  the  ffest  before  they  were  delivered 
dSne  by  *^  ***®  purchasers;  on  which  account  the  two  last  casks  were  to  be  sold  at 
theeelKsrs  Uncertain  quantities;  and  a  deposit  was  to  be  paid  by  the  buyers  at  the  timo 
which  ihey  of  the  sale,  tied  the  remainder  within  thirty  days  on  the  goods  being  delivered; 
eeniracted  ^  *  Where  platntiflT  had  exchanged  a  horse  with  defendant,  and  gave  posieflMOi.  of  hiok 
to  do.'  it  was  botden  that,  though  tee  exchange  might  have  been  unfair,  yet  trover  wnold  not  li», 

n  the  pfaintiflr*e  property  in  the  aninuL  wna  divested  by  the  exchange;  Cowp.  819.  Whe» 
the  right  of  property  in  the  plaintiff  is  not  complete  and  perfected,  tbia  action  ia  not  saa- 
tainable;  hence,  nnder  a  contract  of  sale,  whereby  the  vendee  agreed  to  ]iarchaae  all  thft- 
starch  of  the  vendor  then  lying  ni  the  warehonse  of  a  third  persM,  at  se  roach  per  cwt.  by 
bill  at  two  inpniha,  which  [starch  was  ^rn  papers,  but  the  exact  weight  not  then  ascer- 
Ifliriod;  bnt  Wds  to  be  aHerwards  compaied.  and  fonrteen  days  were  to  be  atkwed  for  th» 
ddliyery.  and  the  vender  gave  a  note  to  the  vendee  addressed  to  the  waraboDse  keeper,  di- 
reeling  him  to  weigh  and  deliver  to  the  vendee;  it  was  determined  that  ander  thia  eootrac^ 
the  absolute  propeity  in  the  goods  dirt  not  vest  in  the  vendee  before  the  weighing  which 
waste  precede  the  delivery,  6  East,  6U;  thoogb,  if  every  thing  contracted  to  be  perform- 
ed by  the  vendor  is  completed,  the  property  in  thp  goods  is  vested  immediatety  in  the  ven- 
dee, notwithstanding  they  may  still  continoe  in  the  possession  of  the  vendor;  11  East,  21<>^ 
If  a  person 'Contract  with  another  for  a  chdtt«!l  which  is  not  in  eibtenee  at  the  time  of  thft 
contract,  though  he  pays  the  whole  valae  in  advance,  and  the  other  proceed  to  execute  tli% 
order,  tho  buyer  acquires  no  property  in  the  chattel  until  it  ia  £nisbed  aoddelivered  tabiia*. 
and  therefore  trover  cannot  be  maiatained  for  it. 
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and  tbe  buyers  bad  the  option  of  keeping  the  goods  in  the  warehouse  at  the 
charge  of  the  seller  for  those  thirty  days,  after  which  they  were  to  pay  the 
rent;  and  th«  buyers,  having  employed  the  warehoyseman  of  the  seller  as 
their  agent,  he  filled  up  some  of  the  casks  out  of  the  two  last,  but  left  the 
bungs  out,  in  order  to  enable  the  Custom-house  officer  to  gauge  then;  but, 
before  he  could  fill  them,  a  fire  consumed  the  whole  in  the  warehouse  within 
the  thirty  days.  It  was  holden  that  the  property  passed  to  the  buyers  in  all 
tbe  casks  which  were  filled  up,  becauiie  nothing  further  was  to  be  done  to 
them  by  the  seller;  for  il  was  the  business  of  the  buyers  to  get  them  gauged, 
without  which  they  could  not  be  removed;  and  tbe  act  of  the  warehouseman 
in  leaving  them  unbunged  after  filling  them  up,which  was  for  the  purpose  of 
the  gauging,  must  be  taken  to  have  been  done  as  agent  for  the  buyers,  whoso 
concern  the  gauging  was.  But  the  property  in  the  casks  not  filled  up  remain-  A  bBre  pot 
ed  ia  the  seller,  at  whose  risk  they  continued.  »e«!iion 

(c)  OJ  »pecialjroperly  ZIVTA 

1.     Armory  V.  Delmaine.  H.T.  I721.K.  B.    iStra.  505.  •  cieot  ppe 

A  chimney-sweeper's  boy  found  a  jewel,  carried  it  to  a  goldsmith's  to  ascer-  eial  proper 
tain  its  value,  who,  on  its  being  delivered  to  him  for  that  purpose,  recused  to   [  105  ] 
reiura  it.     It  was  holden  that,  though  the  boy  did   not,  by  such  finding,  ac-*y*  ^o*"? 
quire  an  absolute  property,  yet  he  had  such  a  property  as  would  enable  him  F-^/^^g    */* 
to  retain  it  against  all  persons  except  the  rightful  owner.  ^  giranfer 

«.  Sutton  v.  Buck.  E.  T.  1808.  C.  P.  2  Taunt.  302. 

Tbe  plaintifT  bought  and  paid  for  a  ship  stranded  on  the  coast,  but   did  not  Hence  pos 
comply  with  the  regulation  of  the  register  acts:  he  endeavoured   for  several  »e«sion  un* 
days  to  get  tbe  ship  off,  but  without  success;  at  length    she   went  to  pieces.  *^*'*^ 
The  defendant   having  posscsised  himself  of  pails  of  the  wreck   which  had  J^'^^  j^  ^^ 
dnfled  on  his  Airm,  it  was  holden  that  the  plaintiff  had  property  in  him  to  en-oient  a 
able  him  to  maintain  trover  against  a  wrong-doer;  for,  as  far  as  regarded  the  gainit  a  per 
possession  pf  the  plaintiff,  it  was  good  against  all  except  the  vendor;  and^*"  havin^^ 
althoogh  the  plainttflT  had  no  absolute  property  as  against  the  vendor,  yet  be  "^"^^^ 
claimed  under  bim,  and  had  the  possession  against  those  who  tortiously  took 
the  goods  without  colour  of  right. 

5.     Roberts  v.  Wyatt.  H.  T.  1808.  C.  P.  2  Taunt.  268. 

Defendant  having  agree'd  to  sell  the  plaintiff  an  estate,  with  the  usual  pro- '^"^  ■  "••"■• 
▼iso,  that,  in  case  the  vendor  could  not  make  a  title,  the  contract  should  ^^^^^j^^^ 
▼Old,  delivered  to  tlie  plaintiff  an  abstract  of  the  title.     The  plaintiff  laid  thiri|,aB  beea 
abstract  before  counsel,  and  b&^ing  received  it  back  with  an  opinion  written  d^med  tuf 
at  the  foot,  and  several  queries  in  the  margin,  he  left  it  with  the  defendant,  re-  ficient. 
<}nesting  him  to  copy  the  the  opinion  and  marginal  observations,  and  return 
the  abstract  as  soon  as  he  had  copied  them.      Aft^r  the  plaintiff  had  several 
times  in  vain  applied  to  have  the  abstract  returned,  at  length  he  made  a  formal 
demand  of  it,  when  the  defendant  refused  to  re-deliver  it,  observing  that,  as 
he  had  been  enable  to  clear  up  the  objections  of  the  plaintiff's  counsel,  the 
abstract  would  be  useless  to  the  plaintiff.     The  plaintiff  having  brought  an  ac- 
tion of  trover  for  the  abstract,  it  was  holden  that  he  was  cntit-led  to  recover, 

Cbambre,  J.,  observing,  that  as  to  the  general  property  in  the  abstract, 
while  the  contract  is  open,  it  Is  neither  in  the  vendor  nor  in  the  vendee  abso^ 
lutely;  but,  if  the  sale  goes  on,  it  is  the  property  of  the  vendee;  if  the  sale  is 
broken  off,  it  is  the  property  of  the  vendor.  In  the  mean  time  the  vendee  has 
a  temporary  property,  and  a  right  to  keep  it,  even  if  the  title  be  rejected, 
uutil  the  dispute  be  finally  settled  for  his  own  justification,  in  order  to  show 

*  A  party  haying  a  special  property  only  in  a  peraomil  cbattol  may  sapport  trover  againat 
a  stranger  who  takes  it  oot  of  his  actual  poasesaion  as  a  siheriff,  factor,  consignee,  paw- 
nee, trustee,  bailee,  agister  of  cattle,  or  other  person  who  id  responsible,  over  to  tiis  princi- 
pal, or  by  a  person  who  is  entitled  to  the  temporal  .custody  of  n  chaUel,  and  .^f'"*®'*  »f 
back  t«  the  general  owner  for  an  especial  purpose,  may  afcer  that  purpo!»e  is  saiisfied.  and 
doting  hie  temporary  right,  support  this  action,  2  Taunt,  268;  or  by  a  lord  who  seizes  aa 
•suay  or  wreck  against  a  stranger  before  the  expiration  of  a  year  and  a  day ;  and  so^  if  a 
ho«se  demised  for  a  term  be  blown  down,  the  lessee  may  have  trover  for  the  limber,  tbeo^ 
iie  property  be  in  ths  reversioner. 
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over  propor 
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right  is  a 
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I    197] 
Hence 
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out  part  of 
the  liquor 
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So,  .the  I  ak 
ing  proper 
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sion; 


TROVEK—Requxsiics  to  mainlain. 

on  what  ground  he  did  reject  the  title.  A  person  leased  a  house  with  furni- 
ture to  another  for  a  certain  time,  and  during  the  term  the  furnilure  was  taken 
in  execution  by  the  sheriff  at  the  suit  of  3:  S.,  against  a  person  tp  whom  the 
furniture  formerly  belonged:  it  was  hoWen  that  the  landlord  could  not  main- 
tain trover  against  the  sheriff  for  the  value  of  the  furniture,  because  the 
plaintiff  had  not  the  right  of  possession  during  the  demise;  the  tenant's  pro- 
perty and  interest  did  not  determine  by  th**,  sheriff's  trespass;  the  tenant 
might  have  maintained  trespass  against  the  wrong-doer,  and  recovered  dam- 
ages. 

(B)    Of  THE  CONVERSION.* 

1.  Saipwick  v.  BLANCHARrf.  E.  T.  17^5.  K.  B.  6  T.  ^^,  298. 

Per  Cur.  There  is  no  occasion  for  a  party  to  take  possession  of  goods  by 
laying  his  hands  upon  them;  if  he  claim  and  assert  a  domiiiion  over  them, 
especially  by  turning  the  possession  of  them  to  his  own  profit,  that  is  a  sufii- 
cient  possession  in  law  to  subject  the  wrong-doer  to  an  action  of  trover. 

2.  Richardson  v.  Atkinson.  M.  T.  1723.  K.  B.  1  Slra.  576. 

The  Court  held,  that  the  drawing  out  part  of  a  vessel  and  filling  it  up  with 
water  was  a  conversion  to  all  the  liquor,  and  the  jury  gave  damages  as  to  the 
whole. 

-    2.     M^Carne  v.  Davies.  E.  T.   1807.  K.  B.  6  East,  538. 

A  tobacco  broker  purchased  in  his  own  name  for  the  plaintiff  some  tobacco 
which  was  in  the  king's  warehouse,  and  afterwards  pledged  the  same  in  his  own 
name  with  the  defendant  with  a  sum  of  money,  and  transferred  it  into  the  de- 
fendant's name  in  the  king's  warehouse.  The  defendant  was  informed  of  tho 
plaintiff's  right  to  the  tobacco,  and  was  applied  to  both  by  the  plaintiff  and  the 
broker  to  deliver  the  same, to  the  plaintiff;  but  the  defendant  refused  to  make 
the  transfer,  or  to  give  an  order  for  the  delivery.  It  was  holden  that  the  acts 
of  the  defendant  amounted  to  a  conversion. 

*  A  conversion,  we  have  already  seen,  is  essemial  to  the  support  of  \hU  action;  and, 
when  the  taking  'n  torHoos,  a  previous  demand  of  ihe  chattel  and  refujtal  is  nnnecc^sary; 
nor  is  it  necessary  that  Ihe  property  should  bo  converted  by  the  defendant  to  his  own  D«e, 
for  trover  may  be  supported  against  a  servant,  or  agent,  or  other  person,  who  unlaw fally 
appropriates  a  chattel  to  the  benefit  or  use  of  another.  In  gencrhl,  whenever  trespau  will 
lie  for  the  tortioas  assumption  of  another  person's  property,  troi'er  may  be  considered  as  a 
eoncarrent  remedy;  for  a  tort  may  be  qualified  though  ii  cannot  be  increased,  as  if  goods 
be  wrongfully  .distrained,  though  they  be  not  removed  from  the  place  in  which  they  viore, 
yet  this  action  is  sustainable,  because  the  possession  in  a  legal  point  of  view  is  changed  by 
their  being  seized  as  a  distiess;  but,  unless  thero  be  an  illegal  <letention  of  property,  trover 
caneot  in  general  be  sapporled  for  a  mfere  omission  or  nonfeasance;  hence,  if  a  carrier  by 
negligence  lose  goods  intrusted  to  his  care,  the  remedy  must  be  an  action  on  the  case,  and 
not  trover;  but  if  a  banker  aAer  notice  discounts  a  bill  of  exchange  drnwn  on  a  cnsiomer 
and  by  the  acceptance  made  payable  at  his  bank,  after  notice  that  it  had.  bcr>n  lost  by  tbo 
bolder,  and  afterwards  debits  his  castoroer  whh  the  amount  of  the  bill,  w:iie;3  a  diitchirgo 
on  it,  and  delivers  it  up  to  the  customer  as  the  banker's  \oncher  of  his  account,  the  latter 
thereby  becomes  guilty  of  a  conversion,  and  the  loser  of  .the  bill  may  recover  in  trover 
without  a  previous  demand  of  the  bill.  If  a  person  illegally  make  use  of  n  thing  found, 
by,  or  delivered  to  him,  or  intrusted  to  his  care,  it  is  a  conversion  in  itself;  as,  where  a 
wharfinger  or  carrier  misuse  a  chattel  intrusted  to  him,  or  by  mishikc  deliver  it  to  a  wrong 
person,  trover  may  be  supported,  though  it  would  have  been  otherwise  had  they' been  lest 
by  accident.  If  there  have  been  a  conversion,  this  action  lies,  ahhoagh  the  propoity  <on> 
verted  he  ultimately  restored,  as  if  A.  take  the  horse  of  B.  and  ride  him,  and  after wnrdsi 
return  him  to  B.,  yet  U,m»y  support  trover  against  A.,  for  the  riding  consiitotee  a  conver- 
sion, and  the  re-delivery  will  only  go  in  mitigation  of  damages.  In.  most  of  the  preced- 
ing instances  the  act  of  the  defendant  has  been  a  direct  nssimption  of  the  property  of 
another;  but,  where  that  is  not  the  case,  trover  h  not  sustainable,  as  whorr  goods  had  bccri 
dolivcred  to  a  m.incfaciarei  In  order  ^'mt  he  "ligh:  do  son>cthing  to  then  In  tbo  rnanic  rf 
i>i*<  business,  and  then  rn'orn  them;  ir'  the*  ma^ufsciiuer  upon  bflnp;ari'etrf!  ir  foi  ihr  <jn<»<»«. 
iiinkes  merfely  eirusea  for  nel  dcliverir,j;  i'irim,  «iuI  does  not  ab*nlult^.'y  »c'»ir»c  if>  ic:t»rn  il>e 
article",  trover  \vi  1  nM  lio,  tlif  only  r^:ur.uy  brijjg  ah  uction  of  assumpsit  foi  ib«.'  nort-pftrfor- 
maneo  of  the  contract;  and  wherever  the  taking  be  wot  tortioas,  or  >i  leant  n  negkt-i  lo de- 
liver the  property,  as  if  a  trader  on  the  eve  of  bankruptcy  make  a  collusive  sale  of  hi* 
goods  to  A.  the  assignees  cannot  maintain  trover  ivithont  a  previon.i  demand  and  refusal 
though  each  a  demand  and  noii-po;nplinnco  will  be  prirha  facie  evidence  of  a  convereioPf 
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4.     Stephens  v.  El  wall.  E.  T.  18 IC.  K.  B.  4  M.  &  S.  250. 

GoocTfl,  the  properly  of  the  plaintiff,  had  been  by  the  servant  of  an  insur- And  a«er 
aoce  company  carried  to  a  warehouse  of  which  the  defendant,  a  servant  o^r'"\,-|^y^of 
the  company  kept  the  key;  and  the  defendant,  on   bein;;  Applied  to  by  the  ^  ^.^^^.^r 
plaintifT  to  deliverthem  up,  refused  to  do  so  without  an  order  from  the  compa-  9wn  iluui^h 
ny.     It  was  holden  that  this  was  such  a  refuRnl  as  amaunted  to  a  conversion  (^""e  ^or 
of  the  goods  by  the  defendant.  ibe  bene6i 

5      Hartop  v.  Hoare.  E.  T.  1743.  K.  B.  1  Wils.  8.  u,r    """ 

Trover  for  certain  jcweU,     Upon  not  guilty,  a- spncial  verdict  was  found;  Ailvnncing 
▼tz.  tho  plaintinr  being  owasr  of  the  goods  in  the  declaration,  January  1*2,  nmioyno 
1729,  inclosed  them  in  a  paper  sealed  up,  and  also  sealed  them  up  in  a  bagg^^'*!"  ^® 
with  his  own  seal,  and  in  that  manner  sealed   up,  lodged  them  with  one  Sey-    *J|?j"^  \^ 
moury  a  jeweller  and  banker  in  Fleet-street,  for  safe  custody  only,  from  whose  y^g^^^f 
servant  the  plaintiff  took  a  receipt,  acknowled<^ingthe  receipt  of  the  said  jew- tiuu. 
els  for  the  use  of  his  master,   Seymour,  to  keep  them  for  the  plaintiff,  and  to 
re-deliver  them  to  him,  on  demand,  so  sealed  up  as  aforesaid:  that  Seymour, 
without  the  knowledge,  privity,  or  consenlof  the  plaintiff,  bro!(e  the  seal  and 
carried  the  jewels  to  defendant's  shop,  who  are  also  jewellers  and  bankers  in 
Fleet-street,    in  the  city  of  l4ondon,  and  traded  in  je*.\'els;  and  in  the  open 
shop  pledged  them  as  his  own  property  for  r300^,  and  n'so  ^ave  a  note  of  his- 
hand  for  the  money  without  any  authority  from  the  plaintiff  to  sell  or  dispose 
of  them;  that  the  defendants  have  converted  them  to  their  own  use;  that  Sey- 
mour continued  in  possession  of  the  said  jewels  till  the  time  he  pledged  them 
that  Seymour  aAerwards  became  a  bankrupt,  and  plaintiff  brought  this  action 
for  the  jewels  in  the  Common  Fleas;  and   upon  this  xpccial  verdict  judgment 
was  there  given  for  the  defendants;  but  now,  upon  error  brought,  the  Court 
gave  judgment  for  the  plaintiff. 

e,     HoARE  V.  Farkkr.  E.  T.  1783.  K.  B.  2  T.  R.  376.  [  198  ] 

In  an  action  of  trover  for  plate.     It  appeared  that  the  plaintiOT  claimed  un»  AnJwhsr^i 
der  a  remainder-man  against  the  defendant,  to  wliom  it  was  [lawned  by  the  goods  are 
tenant  for  life;  that  J.  S  ,  by  his  will,  gave  his  pla'e  to  tfustecs  for  the  use  "^ "'"^j'^jJ'J*' 
his  wife  durante  viduUale^  requiring  her  to  sign  an  inventory,  which  she  did  at  ^^^  |j^^ 
the  time  the  plate  was  delivered  into  her  possession.     She  afterwards  pawned  uiUmutteii 
it  with  the  defendant  for  a  valuable  consideration,  who  had  no  notice  of  the  set-  derin^  ttie 
element,  and  before  the  commencement  ol  this  action  sho  died,     A  demand""™  advwi 
and  refusal  was  proved.     Afler  a  verdict  for  plaintiff,  the  Court  were  of  opin-*^*^*** 
ion,  OQ  a  case  reserved,  that  the  defendant  was  bound  to  deliver  up  the  plate 
without  beiag  paid  the  money  he  had  advanced  on  it.  observing  that  the  point 
was  clearly  established,  and  the  law  nuist  remain  as  it  is  until  the  legislature 
thought  fit  to  provide  that  the  possession  of  such  chattels  shall  be  a  proof  of 
ownership. 

III.     RELATIVE  TO  BY,  AND  AGAINST,  WHOM  MAINTAIN-     • 

A  BLR* 
..       .1.     Brown  v.  Hedges.  P.  T.  1706.  K.  B.  Salk.  290.  ^^^  _^^ 

It  was  resolved  by  the  Court,  that  one  joint  tenant,  or  tenant  in  common,  or  tgjjg^^or 
parcener,  cannot  bring  trover  against  another,  because  the  possession  of  one  tenant  in 
is  the  possession  of  both.     If  he  does,  it  is  good  evidence  on  not  guilty.    But  common 
if  one  joint  tenant  brings  trover  against  a  stranger,  in  that  case  the  defendant  cannot  aup 
may    plead  it  in   abatement,  but  cannot  take   advantage  of  it  in  evidence;  2  P^j^jJ'"]^*' 
Lev.  113;  Cro.  Eliz.  5!<j.  foi^u.ru. 

*  Afie:  on  act  of  bauitrui!*','/  C')r«i  /..icd  : «.  o:."  r  ir>jrr  •  tj  •»'.»  'i-  .lrl.v:>'  «;  'n<l<  of  I'letr 
loim  properly  to  a^'.rediior  for  j  ^\)\  fiobt,  »;j«t  <1'.«h:  .-.(Uir^ww.'.".  .i  ^^o;(l<A.^•^;^».^  is».(j«<  .iga;/»-»l 
lii«  surviving  p.iniien  »i  w  i«i  dotorminod  lii.it  ilie  creoitor,  by  virtue  iMi^Jcli  «Ielivery  bv  ti;R 
kolvent  partner,  becaino  tenant  in  common  ordiegood*  of  iho  assij^jnees  of*  li:o  btmkrupt  . 
bj  relation  from  the  act  of  bankruptcy,  which  was  in  the  lifetime  of  the  solvent  partner, 
and,  conaeqiienlly,  that  the  anxigneon  cnnnot  maintain  trover  auninNt  tuch  creditor:  1  East, 
3153.  368.  If  one  joint  tenant,  &c.  institute  this  action  agiinst  a  Plranzer,  without  his 
cooipanion,  the  defendant  cannot  give  the  joint  tenancy  in  evidence  under  the  <;cneral  isifue, 
Jbii!'iQ-.i4t  pleid  in  abatement;  nor  an  lite  plaintifT  in  sucli  a  cx%e  recover  more  than  his  own 
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2.  HoLBOAY  V.  Camseix.  E.  T.  1787.  K.  B.  I  T.  R.  658. 
therefore  A  member  of  an  amicable  society,  who  had  been  entrusted  with  a  box  con- 
it  lies  not  a  tainiQg  the  money  subscribed,  and  was  bound  by  bond  to  keep  it  safely,  brought 
[  ^^^  I  trover  against  B.,  another  member  of  the  same  society,  and  a  stanger,  in  a 
^"^""berof  ^®^®  where  B.  had  got  possession  of  the  box,  and  carried  it  away  and  deli ver- 
M  amfca     ed  it  to  the  stVanger. 

ble  society  Buller,  J.,  observed  that,  it  was  admitted  that  one  of  the  defendants  was  a 
for  the  box  member  of  this  society,  and  consequently  had  a  general  property  in  the  box, 
^"^^*"'"S  that  a  special  property  could  not  give  a  right  in  this  action  against  a  general 
^trusted  P^'operty.  The  custody  only  was  committed  to  the  plaintrfT,  the  property  re- 
to  his  oare ;  mained  in  the  society. 

5.     Barkardiston  v.  Chapman.  Cited  4  East.  121. 
Unless        '    It  appeared  that  one  tenant  in  common  of  a  ship  had  forcibly  taken  it  out 
each  teaantof  the  possession  ofh's  companion,  and  secreted  it  from  him;  so'  that  he  knew 
in  eommon  j^^j  where  it  was  carried,  and  changed  the  name,  and  it  afterwards  got  into  the 
property      possession  of  a  third  person,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost. 
Ijord  King,  C.  J.,  left  it  to  the  jury,  whether,  under  the  cin  umstances, 
the  destruction  was  not  by  the  defendant's  (the  tenant  in  common)  means; 
ai)d  the  jury  finding  it  in  the  affirmative,  the  Court  on  motion  for  a  new 
trial,  approving  of  the  Chief  Justice's  direction,  refused  to  set  aside  the  ver- 
dict. 

4.  Fenni.ng  v.  Grenville.  H.  T.  1807.  C.  P.  1  Taunt.  241. 
Absolutely.  ^^^  °^  ^^^  tenants  in  common  of  a  whale  cut  it  up  and  expressed  the  oil; 
it  was  holden,  that  such  alteration  in  the  form  of  the  property  did  not  amount 
to  a  tortious  conversion  so  as  to  enable  the  companion  to  roaintaih  trover  for 
tlie  act  done  was  an  application  of  the  whale  to  the  only  purpose  which  .could 
make  it  profitable  to  the  owners,  and  tended  to  preserve  it,  instead  of  destroy- 
ing it,  which  one  tenant  in  common  was  clearly  entitled  to  do;  and,  as  the  par- 
ties were  clearly  tenants  in  common  of  the  whale,  they  became  tenants  in  com- 
mon of  the  produce  after  it  was  converted  into  oil. 
How&ever,  5.     West  v.  Pasmore,  Bull.  N.  P.  35. 

the  prece  A.  is- tenant  in  fee  of  one-fourth  part  of  an  estate,  and  B.  tenant  in  common 
^'?*K*M  ^'^^  ^'"^  ^^  *^®  other  three  parts,  for  a  term  of  years,  without  impeachment  of 
where  the'  ^^^^'  '^'  ^"^  ^^^^  trees,  And  B.  took  them  away.  A  brought  trover.  The 
law  oonsid  ^^urt  held  it  maintainable;  for,  though  B.  being  dispunishable  of  waste,  mi^t 
^rs  the  pos  cut  down  what  trees  he  would,  yet  trees  having  an  inheritable  quality,  and  B* 
;session  of  not  having  any  interest  in  the  inheritance,  he  cannot  take  the  trees  when  felled 
one  to  be  by  him  who  has  the  inheritance,  and  consequently  his  possession  being  tor- 
sion'of**"  tious  cannot  be  p.iid  to  be  the  possession  of  the  other, 
both.*  6-     HopKiNsoN  V.  Gibson.  H.  T.  1815.  2  Smith,  2b2. 

But  trover       Trover  to  try  a  right  to  demand  toll  at  a  turnpike  on  the  Kent  Road,  for 
does  not  lie  certain  horses  which  were  sent  by  the  plaintiff  to  Woolwich,   as  it  was  saidy 
I  ^^   I  for  the  service  of  his  Majesty,  and  which,  therefore,  it  was  contended,  were 
nel  who       ^^  ^^^  '***  Mutiny  Act  exempted  from  toll.     The   facts  were  as  follows:  Co- 
had  parcha  ^^^^^  Hopkinson,  the  plaintiff,  was  employed  by  the  Ordnance  Board  to  pur- 
sad  horses  cbas©  horses  for  the  Royal  Hospital  Artillery  at   Woolwich.     On  the  loth  of 
for  govern   October,  1B03,  he  purchased  ten  horses  of  a  dealer;  who  were  taken  to  Privy 
ment,  and   Gardens,  there  to  be  approved  of  by  the  officer  of  the  Board  of  Ordnance  for 
*®Jj^^^j"^ government.     Colonel   Hopkinson  then   ordered  the  horses  to  be  taken  by 
of  by\he    ^^^^  artillerymen,  under  the  conduct  of  one  Harriots,  a  serjeant  or  corporal, 
share  in  the  property;  2  Lev.  113.     Trover  will  not  lio  against  an  executor  or  ndrninisiratnr 
for  a  conversion  of  good?*  by  his  testator  or  irrtestaie,  Cowp.   371;  though,  if  the  property 
came  to  the  possession  of  tiie  former  in  specie,  trover  woiihl  1>p  maintainable  against  them, 
though  not  in  their  representative  character;  Cowp.   H74.     In  the  case  of  trover  before 
marriage,  and  conversion  of  the  properly  of  Ihe  wife  during  it,  the  husband  and  wife  raay 
join   or  sever,  Salk.   114;  and  when  a  woman   converts  gonds  anterior  or   during    their 
marriage  without  her  huFiband,  they  should  be  jointly  sued,  2  Snund.  47.  n.;  and,  for  a  coo- 
version  by  husband  and  wife  jointly,  the   action  may  be    brori«»ht  against  him  alone. 

*  And  if  A. I  having  received  a  bag  of  dollars,  with  directions  to  pay  over  a  certain 
number  t(k  B.,  appropriate  the  vibole,  he  is  liable  to  B.  in  trover;  Jackson  t  — ,  4 
Taunt.  24, 
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to  Woolwich.  Upon  coming  to  the  gate  he  was  stopped,  and  one  of  his  horses  proper  in 
was  taken  by  woy-of  a  distress  for  the  toll,  he  not   being  prepared  to  pay  it.  JP«ciing  of 
Ha  showed  the  turnpike  man   his  roll.     He  then  proceeded  to   ^^oolwich,  a^^['j,]^^^* 
where  be  delivered  the  rest  of  the  horses  to  one  Colonel  Close,  and  obtained  oare  of  a 
of  him  a  note  to  demand  the  horse  which  had  been  seized.     The  gate  keeper  sergeant  to 
refused  to  deliver  it,  stating  that  it  was  taken  in  order  to  try  the  right.    At  the  \^^  recehr 
trial,  the  taking  the  horse  as  a  disjtress  was  admitted.     The  only  question  was  {-"f  h^^^j? 
to  try  the  fact,  whether  ihey  were  the  horses  of  ^vernment,  or  in  the  service  j^'g,y»a  „g* 
of  his  Majesty;  in  either  of  which  cases^  they  would  be  exempt  from  toll  by  unddUirain 
the  5oth  section  of  the  Mutiny  Act,  for  the  year  1803.     On  the  part  of  the  od  >"  trtosi 
defendant,  no  evidence  was  called,  but  it  was  contended  that  either  the  horses^"' 
were  not  the  property  of  his  Majesty,  or  in  the  employment  of  government;  or 
that,  if  they  were,  Colonel  Hopkinson  had  no  property  in  Iheiiorse  in  ques- 
tion, so  as  to  entitle  him  to  maintain  an  action  of  trover  in  his  own  name. 
The    learned  judge  told  the  jury  they  were  bound  to  find  a  verdict  for  the 
plaintiff  if  the  horses  were  in  the  employment  of  government;  if  otherwise, 
they  must  6nd  for  the  defendant.     The  jury  accordmgly  found  a  verdict  for 
the  plaintiff.     Lord  Ellenboroue^h,  C.  J.  How  can  you  make  a  special  pro- 
perty in  Colonel  Hopkinson?     The  property  is  in  the  crown.  Colonel  Hopkin- 
son was  merely  an  agent.     He  advanced  the  money  for  the  purchase  of  the 
horse  for  government  merely;  he  mijiht  have  an  indictment  for  the  crown,  or 
there  may  be  an  action  of  trover  perhaps  brought  by  the  person  who  had  the 
actual  custody  of  the  horse  at  the  time.  He  may  now,  as  far  as  we  know,  have 
filed  an  indictment.     Rule  absolute.     New  trial  granted. 

7.     Yarborough.  V.  Bank  op  Evgland.  T.  T.  1816.  K.  B.  16  East,  6. 
Per  Lord  Ellenborough,  C.  J.   Where  certain  persons  in  a  corporate  body  Trover  lie* 
can  competently  do,  or  order  any  act  to  be  done,  on  their  behalf  which  as  by  porporatioo 
their  common  seals  they  may  do,  they  are  liable  to  the  consequences  of  such 
act,  if  it  be  of  a  tortious  nature,  and  to  the  prejudice  of  others,  hence  trover 
lies  against  them. 

IV.    RELATIVE  TO  STAYING  PROCEEDINGS.  i„  trover 

1.     Anos.  H.  T.  1718.  K.  B.  1  Slra.  142.  for  money. 

In  trover  for  money.  The  Court  said  the  sum  for  which  the  action  is  brought  i^  ^'^Y  b« 
may  be  brought  into  court.  brought  in 

2.     Whittex  v.,Fuller.  E.  T.  1701.  K.  B.  2  Bla.  902.  Fisher  v.  Price.  Vo"m    I 

T.  T.   1792,  K.  B.  r3  Burr.  13'63.  L  ^^*  i 

Trover  for  a  bond  of  400/.  given  by  T.  W.  father  of  the  plantiff  A. ,  as  part  And  wherer 
of  her  portion  to  J.  H.  who  was  her  first  husband,  and  which  bond  was  alleg-  f*'®  chaael 
ed  to  be  given  in  trust  for  the  purchase  of*  an  estate  to  be  settled  to  the  use  of  [J^g  y^„/' 
the  marriages.     On  H.'s  death,  in  1762,  A.  took  out  administration,  and  de-and  quanti 
posited  this  bond  in  the  hands  of  the  defendant,  her  proctor.     She  aflerwards  ty  Brftfuoer 
married  the  plaintiff,  John  Whilten,  in  1766,  who  turned  her  out  of  doors  in 'jJ*»nod,  and 
two  months,  and  demanded  this  bond  of  Fuller,     On  the  other  hand,  the  wife  no'^jJut^jv 
and  her  father,  her  obligor,  forbad  him  to  part  with  it,  and  filed  an  injunction  for  daroa 
bill  in  1767,  to  prevent  the  plaint ifiT  from  suing  the  defendant,  and  the  defend- geo  beyood 
ant  from  delivering  it  up.     Thus  it  rested  till  nfler  the  death  of  Woodward,  the  chaiiol 
the  obligor,  in  1769,  and  his  widow,  in  1771,»whereby  the  plaintiff  A.  became '**®'^'"*y'* 
•ntitled  to  an  annuity  for  her  life  of  136/.  \0s.  per  annum.  Whereupon  the  plain' 
tiff,  Whitten  took  her  home  again,  and  again  demanded  his  bond  of  the  de- 
fendant, who  was  advised  not  to  part  with  it,  unless  called  upon  in  a  legal  way. 
Upon  which  the  plaintiff  brought  this  action  in  the  name  of  his  wife  and  him- 
self!    And  it  was  now  moved  for  the   defendant,  that  on  delivering  up  this 
bond  and  payment  of  costs  all  proceedings  might  stay.     And  by 

De  Grey,  C.  J. ,  and  tot.  Car.      Though   this,   upon   the  circumstances 

*  But  the  proceedinj^s  cannui  bj  fltayed    in  those  cases  where  there  ie  nn  uncertointji 
Dtlier  as  to  ibe  quantity  or  quality  of  the  thing  demnndod,  or  lliere  is  any  tort  that  may  en- 
banee  tbe  damages  above  the  real  value,  and  where  the  circumstances  of  iho  case  will  afford 
eio  criterion  bow  to  estimate  the  additional  damages. 
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disclosed,  seems  to  be  an  unfhvourahle  case,  yet  we  cannot  stay  proceedtogs 
on  delivering  up  the  bond  if  the  plaintifT  insists  upon  going  for  special  dama- 
ges. 

V.     RELATIVE  TO  THE  PLEADINGS, 

{A)  Declaration. 

CocKV. IL  T.   1800.  K.  B.  Cited  e  Sehv.  N.  P.   1350.  ath  Edit. 

The  fluclu       In  an  action  of  I  rover  bv  the  assignee  of  bankrupt  partners,  the  declaratioa 

"^r^'on^  1  ^^o'^sisted  ot  one  count  only,  in  whicii  the  possession  was  stated  to  be  io  the 

I  *^*'  J  partners.     It  appeared  \r\  evidence  that  tife  greater  part  of  the  goods  in  qaes- 

tufly'iiuio   '***'*  belonged  to  one  of  the  partners  only,  before  the  commencement  of  the 

flieposfes   partnership,  and  had  never  been  brought  into  the  partnership  fund.     It  was 

pion  to  bo   proved  that  the  residue  of  (he  goods  was  part  of  the  joint  estate. 

in  the  per        i>er  Lord  Kenyon,  C.  J.  The  plaintifif  under  ihts  declaration  is  entitled  to 

"T  '"  ih     ""^covcr  the   value  of  such  goods  only  as  have  been  proved  to  belong   to 

property  be  ^^^^  ^^^®  partners^  as  partners.       Had  there  been  a  count  in  the  declaratioo 

fungK.         stating  the  possession  in  the  assignees,  as  this  was  a  joint  commission,  and  the 

assignment  under  such  commission  passes  both  separate  and  joint  efiects,  the 

wlioie  might  have  been  recovered.     As  it  is,  the  verdict  must  be  for  that  only 

which  has  been  proved  to  be  the  property  of  the  partners.     The  jury  found  a 

verdict  accordinglv. 

(B)  Plea.I 
WoRTLEV  V.  ISIoNTAGUE.  Cited  1  Taunt.  577. 
In  trovor,        An   executor,  several  years  before,  had  lefl  some  household  stuff  in  the 
ibeitaiute  house,  by  the  consent  of  the  heir,  who  usc^  them  afterwards,  and  within  six 
of  hmua     years  of  the  action  brought,  the  executor  demanded  the  goods,  and  the  heir 
from  the      refused   to  deliver  them:  whereon  trover  was  brought,  and  the  statute  of  li- 
cunversiurj.  mitations  pleaded.     It  was  holden  that  the  use  before  the  demand  was  neither 
a  conversion  nor  any  evidence  of  it;  for  it  was-with  the  consent  of  the  execu- 
tpr  until  that  time,  and  the  demand  being  within  six  years,  the  refusal  which 
ensued  it,  and  which  was  the  only  evidence  of  a  conversion  in  the  case,  was 
within  the  six  years;  and  if  a  trover  be  before  the  six  years,  and  a  convereioa 
after,  the  statute  cannot  be  pleaded. 

*  Tliiii  nciion  is  triin4itory.  nnd  the  cnnvorsian  mny  be  laid  in  any  county.  The  declara- 
tion succinctly  allet^on  that  tite  plaintiff  was  possesi$cd  of  The  chattel  for  the  recovery  of 
which  the  action  is  brnti<;ht;  as,  of  his  proper  goods,  which  shouhl  be  described  with  coo- 
vuniont  cerlaiiiiy,  though  the  sdnie  precision  in  specifying  their  nilure,  quantity,  and  qualitv, 
*  i(i  not  BO  es.'tenlial  as  formerly;  fur  it  Ins  been  hoiden  sufficient,  when  the  declaration  only 
described  ihe  goods  as  one  p.ircel  of  packcloth,  without  setliu;^  out  Uie  exact  quantity  and 
olher  particulars;  or,  if  it  bo  for  th«)  recovery  of  a  bond  or  other  instrument,  the  date  need 
not  be  stated.  As  !he  conversion  is  tiio  gist  of^the  action,  it  must  of  necessity  be  positively 
alluged;  but  the  manner  in  which  the  goods  came  to  thn  possession  of  the  defendant  is  only 
iiiduceioent;  consequently,  <he  piuiiiliiT  may  deui:iro  that  they  came  to  the  hands  of  the 
defendant  gonerally'or  specially,  by  finding  which  latter  aIle^>ilion  is  not  traversable,  al- 
though the  defendant  became  pusscsst^d  of  the  goods  by  dolivory,  or  acquireil  them  by 
fraud  and  collusion.  In  trover  by  baron  and  feme,  t  le  declaration  should  not  allege  proD- 
erty  in  thent  both  or  concloJo  to  ihoir  joint  damuge;  for  tho  whole  of  the  wife's  interest  in 
the  cliaUel  on  the  marriage  is  transferred  to  the  husband;  and,  consistently  with  the  same 
principle,  if  an  action  be  brou^lit  again^it  them,  the  conversion  must  be  alleged  to  tl»e  use 
of  the  husband,  and  not  to  ttiem  on  their  joint  use.  An  executor  may  declare  in  that 
cap*icity  on  his  constructive  possession  ihongn  in  f<tct  he  never  may  have  had  it;  but  the 
declaration  must  state  the  potiod  of  the  conversion,  that  is,  whether  in  his  owd  time  or  in 
that  of  his  testator. 

t  The  gQoeral  issue  is,  "  Not  guilty,**  which  is  the  only  plea  usually  adopted  in  tbia 
action,  as  ihi*  defcnlan  under  it  m.\y  give  in  evidence  every  faot  tending  to  establish  tlw 
legilily  of  tho  supposed  wrongful  tonvorsion.  However,  iho  defendnnt  is  at  liberty  to 
plead  anv  matter  which  admits  the  conversion  and  property  to  be  in  the  plaintiff,  but  justi- 
fies the  funner:  as,  in  trover  for  a  Jog,  defendant  may  sta'e  tint  A.  was  seised  in  fee,  and 
was  lord  of  a  certain  manor,  and  that  he  vva'<  duly  appointed  his  gnme-kaepcr,  and  iRat  a 
certain  person  not  qiiaiified  by  law  was  u^ing  the  animal  for  the  destruction  of  game; 
wherefore,  the  defendant  took  him,  ^Si^c;  or  the  defendant  mny  plead  a  release,  or  the 
statute  of  limitations,  or  a  formor  recovery,  &c.,  thougli  the  haiikmpicy  of  ihe  defendant 
should  he  given  in  evidence  umler  (hu  general  issue.  The  mou  u.4Uil  defence  to  this  ac- 
tion is,  that  tho  defendant  has  n  lieu  on  the  good^,  era  right  to  (ie'atn  them.  As  to  tba 
law  on  this  subject,  see  ante,  til.  Licnr. 
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VI.     RELATIVE  TO  THE  EVIDENCE.  [  208  ] 

K    Anon.  Bull.  N.  P.  33.  Evideoca 

P<r  Cur.     To  support  trover,  evideace  must  be  produced  to  establish  plain-  """"  ^«  P'® 
tiff's  right  of  property  and  possession.  ^^^^  '** 

2.     Anon..  1707.  Bull.  N.  P.  37.  fff'TriS? 

Per  Holt,  C.  J.  In  trover  for  a  debenture,  the  plaintiflT  must  prove  the  of  property 
number  of  the  debenture,  as  laid  in  the  declaration,  and  the  exact  sum  to  a  ^^^  poisca 
farthing,  or  he  will  b»  nonsuited.  But  he  need  not  set  out  the  number  any  ^^''°'*, 
more  than  the  date  of  a  bond,  for  which  trover  is  brought,  for  the  plaintiff  not  lu^e  and  °* 
being  possessed  of  the  debenture  may  not  know  the  number;  and  if  he  should  value  of  the 
midtake  in  the  number,  he  must  fail  in  the  action.      See  tit,  Varidnce,  goods  con 

3.     Pallison  v.  Robinson.  T.  T,  1817.  K.  B.  6  M.  &  S.  105.  veaed;t 

P'aintifi  sold  floods  to  F.  who  paid  for  them,  and  who  was  to  take  them 
away;  but  defendant  becoming  possessed  of  the  place  in  which  the  goods  were  ^°d  a  soffi 
deposited,   plaintiff's  attorney  accompanied  by  F.  demanded  them  of  the  de-®'®°?  ®°" 
fendant,  telling  him  that  they  belonged  to  plaintiff,  and  that  they  had  sold  them  geJJ'JJ"; /,"^ 
(o  F. ;  to  which  defendant  answered  that  he  would  not  deliver  them  to  any  per-  a  demand 
son  whatsoever:  and  afterwards  plaintiff  repaid  the  money  to  F.  and  brought  and  refu 
trover  against  defendant.     It  was  holden,  that  this  demand  and  refusal  were^^*^ 
sufficient  evidence  of  a  conversion  to  support  the  action,  and  that  a  new 
demand  by  th^  plaintiff  afler  ho  had  repaid  the  money  to  F.  was  not  neces- 
sary. 

4.     NicoLL  V.  Glennie.  M.  T.  1812.  K.  B.  1  M.  &  S.  588,  I  ^04  ] 

Plaintiff  brought  trover  for  goods  against  A.  and  B.,  bankrupts,  and  C.  Id  trover, 
and  D.,  their  assignees,  and  proved  that  the  bankrupts  before  the  bankruptcy  against  sev 
received  and  afterwards  disposed  of  the  goods  by  way  of  pledge,  having  no®*"*!  defend 
authority  so  to  do;  and  that  the  assignees,  afler  the  bankruptcy,  ^^^^^  P<>bs®8- ^°^^*^^  ! 
sion  of  the  goods  and  refused  to  deliver  them  to  the  plaintiff  on  demand;  and  found  ruil 
the  jury  found  rU  the  defendants  guilty.     There  being  only  one  count  in  the  ty  on  the 
declaration,  held  that  the  evidence  did  not  warrant  such  finding.      In  trover  Bape  count, 

Bsainst  several  defendants,  all  cannot  be  found  guilty  on  the  same  count  with-?*^''^"'/^' 
^.  r    c     '   •  ^  •      u       II  o       ^  dence  of  a 

out  proof  of  a  jomt  conversion  by  all.  j^jm  ^^^ 

— versioB. 

VII.     RELATIVE  TO  THE  JUDGJMENT  AND  COSTS-^ 

CtttttteeS.     See  po«/,  tit.  Turnpike. 

J.    RELATIVE  TO  TRUSTEES  AND  CESTUI  QUE  TRUST 

IN  GENERAL,  p.  204. 
IL. THE  MODE  OF  CREATING  THE   REL- 
ATIVE SITUATIONS  OF  TRUSTEE  AND  CESTUI  QUE 
TRUST,  p.  211.      . 

*  In  order  to  enable  the  plaintiflf  to  rapport  this  action  be  must  establish  either  an  abso- 
lute property  in  the  goods  anJ  right  of  immediate  possession  at  the  time  of  the  conversion, 
or  else  that  lie  has  a  special  property  in  them,  which  renders  him  responsible  over  to  the 
right  owner;  he  must  likewise  prove  possession  to  have  been  in  defendant,  and  a  conver- 
sion by  him,  which  is,  in  general,  the  on!y  requisite  evidence,  «s  the  plaintiff  need  not 
substantiate  the  fictitious  and  formal  part  of  (he  action. 

i  In  trover  for  a  ship  the  mere  fact  of  possession  as  owner  is  sufficient  prima  facie  evi- 
dence of  ownership,  without  the  aid  of  any  documentary  proof  of  title,  as  the  bill  of  sale^ 
or  ship's  register,  until  such  further  evidence  is  rendered  necessary  in  consequence  of  the 
■dd  ition  of  some  contrary  proof  on  the  other  side. 

t  To  determine  what  evidence  will  be  required  to  prove  a  conversion  by  the  defen- 
dant, it  must  be  ascertained,  ss  a  preparatory  step,  how  the  good8>  came  into  his  pos- 
session, for  if  they  came  to  his  hands  by  delivery,  finding,  or  bailment,  an  actual  detpand 
and  refusal  ou^hi  to  be  proved,  1  Si(^.  164;  1  sStra.  575;  Cro.  Eliz.  219;  though,  if  it  ap- 
pear that  the  defendant  acquired  possession  of  the  goods  by  a  tortious  or  illegal  act,  or  that, 
being  intrusted  with  the  property,  he  actually  converted  it  to  his  own  use,  in  the  former 
ease  it  will  not  be  necessary  to  prove  a  demand,  as  the  wiongful  taking  of  the  goods  is  itaelf 
prima  f icie  a  conversion;  Bui.  N.  P.  44;  2  Mod<  212.         . 

$  The  judgment  in  thts  action  is  for  the  recovery  of  a  compensation  in  damgaes  and  full 
CO  sts,  to  which  the  platniiff  is  entitled,  tliongh  he  recover  less  than  forty  shillings. .  Se»  22  ^         ^ 
23  Car.  2  c.  9;  ^  k9  W.  3.  0.  11. 
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in.    RELATIVE  TO  THE  RIGHTS   AT  LAW   OF  TRUSTEE 
AND  CESTUI  QUE  TRUST,  p.  213. 

IV ^ LIABILITIES    AT    LAW    OF    TRUSTEE 

AND  CESTUI  QUE  TRUST,  p.  215. 
V.    — REMEDIES   BY  AND    AGAINST    TRUS- 
TEES AND  CESTUI  QUE  TRUST  AT  LAW,  p.  216. 

I,    RELATIVE  TO  TRUSTEES  AND  CESTUI  QUE  TRUST  IN 

GENERAL.* 


*  The  rights,  duties,  and  liabilitirs  of  a  trustee,  and  the  coTespondiog  pri- 
vileges and  disabilities  of  a  cestui  que  trust,  are  matters  exclusively  cogniza- 
ble by  courts  of  equity  The  present  note  is,  therefore,  merely  affixed  as 
affording  the  common  law  student  a  very  brief  outline  of  this  important  and 
interesting  subject: — 

The  subject  of  this  note  is  one  that  has  only  lately  formed  a  very  prominent 
part  of  our  juridical  system.-  The  ancient  text  writers  never  viewed  or  ex- 
amined it  apart  from  the  doctrine  of  uses  as  applicable  to  real  property.  Ev- 
ery person,  however,  must  be  aware  that,  according  to  the  present  mode  of 
making  wills,  settlements,  and  conveyances,  the  greater  portion  of  the  wealth 
of  this  cocmtry  is  vested  in  trustees;  parties  who  possess  the  legal,  but  not  the 
beneficial  interest  in  tho  property. 

JVcrfure  andk  different  kinds  of  trustees.     With  respect  to  the   derivation   and 
nftture  of  the  office  of  trustee,  or  rather  the  origin  of  uses,  or  the  holding  of 
the  legal  estate  for.  the  benefit  of   another,  it  seems  that  before  the  stat.  S7« 
r  4^05  n  Uen.,8,  c.  10,  the  simplicity  of  the  commim  law  admitted  of  no  intermediate 
estate  in  lands;  a  legal  seisin  was  indispensable.     In  the  progress  of  time,  a 
right  to  the  rents  and  profits  of  lands,  of  which  another  person  had  the  legal 
possession,  was  introduced;  and  though  not  recognized  for  a  considerable 
period  by  the  courts  of  common  law,  was,  notwithstanding,  supported  by  the 
equity  tribunals.     Such  an  interest  or  rigiit  was  known  by  the  name  of  a  Use. 
The  introduction  of  this  novelty  produced  a  progressive,  but  an  entire  revela- 
tion in  the  system  of  real  property,  and  gave  rise  to  a  mode  of  transferring 
land  widely  ditferent  from  that  which  the  old  law  had  established.     A  use  was 
thus  created:  the  owner  of  lands  conveyed  them  by  feoffment,  with  livery  of 
seisin,  or  delivery  of  possession,  to  some  friend;  with  a  s<^cret  agreement  that 
the  feofiee  should  be  seised  of  the  property,  to  the  use  of  the  feoffor,  the  per- 
son making  the  grant,  or  of  a  third  person.     Thus  the  legal  seisin  was  in  one; 
and  the  use,  or  right  to  the  rents  and  profits,  in  another.      A  use  not  being 
eonsidered  as  equivalent  to  an  estate  in  the  land,  was  not  an  object  of  feudal 
tenure;  it  was  exempt  from  all  those  oppressive  burthens  inseparable  from  that 
complicated  system.     But  the  cestui  quo  use,'  or  party  for  whose  benefit  the 
estate  was  ho4den,  had  no  legal  ownership  of  the  land,  and  when  in  posses- 
sion  he  was  considered  merely  as  a  tenant  by  sufferance.       He   could  not 
bring  an  action,  avow,  nor  justify  for  damoge  feasant  in  his  own  name,  hia  wife 
was  notdowable,  Peake,  349;  and  the  husband  of  a  feme  cestui  que  use  could 
not  claim  his  courtesy,  Ibid.  463,  1  Co.  123,  b.     But  the  the  feoffee  to  whom 
the  land  had  been  granted  for  the  purpose  of  the  use  of  the  late  owner  of  the 
property  at  law,  having  performed  the  feudal  duties  his  wife  was  dowable, 
JBro.  FeoflT.  PI.  10;    and  his  estate  was  subject  to  wardship,   relief,  and  the 
other  numerous  feudal  burthens.     He  had  the  power  of  selling  the  lands,  and 
forfeited  them  for  treason  or  felony.   He  might  have  brought  actions,  and  have 
exercisied  every  kind  of  ownership  over  the  lands  conveyed,   Dy.  96;  Jenk. 
190;  1  Sand.  62.    Such  was  the  state  of  uses  at  the  time  when  it  wad  deemed 
expedient  to  pass  the  statute  27  Hen.  8,c.  10,  commonly  called  the  Statute  of 
.  Uses,  which  enacts  '^hat  where  any  person  shall  be  seised  of  any  lands,  to  the 
ii«e,  confidence,  or  trust,  of  any  other  person  or  persons  by  reason  of  any  bar- 
gain, sale,  feoffment,  fine,  recovery,  contract,  agreement,  will,  or  otherwise, 
then,  and  in  every  such  case,  the  persons  having  the  use,  confidence,,  or  trust. 
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shall  from  thenceforth  be  deemed  and  adjudged  in  lawful  seisin,  estate,  and  pos* 
session,  ef  and  in  the  lands,  in  the  same  quality,  manner,  and  form,  as  they 
bad  before  in  the  use."  It  would,  however^  be  foreign  to  the  subject  of  the 
present  note  to  enter  into  a  dissertation  upon  the  abstruse  and  extensive  body 
of  law  which  has  arisen  inconsequence  of  the  statute  of  27  Hen.  B,  c.  10,  and 
which  now  forms  one  of  the  most  important  branches  of  the  doctrine  of  real 
property.  See  post,  tit.  Uses.  The  word  **  trust,"  in  its  legal  acceptation, 
comprehends  all  personal  obligations  for  paying  delivering, .or  performing  any 
thing  when  the  person  reposing  the  trust  has  no  security  beyond  the  confi- 
dence he  places  in  the  faithfulness  and  integrity  of  the  party  entrusted. 

Penons  who  may,  or  may  not  he  truaiees.  On  the  introduction  of  trusts,  aa 
distiact  from  the  ancient  doctrine  of  uses,  those  only  who  could  be  seised  to  an 
nse  were  considered  to  be  capable  of^being  trustees.  But  the  modern  doc- 
trine of  trusts  differs  in  no  respect  so  essentially  from  the  system  of  uses,  as  it 
does  with  reference  to  the  capacity  or  liability  of  persons  to  act  as  trustees,  and 
whatever  the  rule  may  be  in  regard  to  u-ses,  it  is  now  established  that  the  king, 
m  body  politic  or  corporate,  a  tenant  in  tail  for  life,  or  for  years,  or  a  husband 
lor  his  wife,  (although  a  married  woman  cannot  be  a  trustee  for  her  husband,) 
mod,  in  fact,  all  persons  capable  of  confidence  and  of  possessing  real  or  'per- 
sonal estate  may  hold  it  as  trustees.  In  the  creation  of  a  trust,  it  is  not  only  ne- 
cessary that  there  should  be  a  person  seised  in  trust  for  some  other  person,  but 
that  there  should  be  also  a  parly  capable  of  enjoying  the  use  or  trust  itself, 
that  is,  there  must  be  cestui  que  trust  as  well  as  a  trustee.  All  persons  capa- 
ble of  taking  a  conveyance  of  lands,  including  corporations,  may  acquire  the 
trust,  or  equitable  and  beneficial  interest  in  them<  And  a  trust  may  be  crea- 
ted for  a  non-existing  person,  although  the  trust  does  not  arise  until  such 
object  be  t»  esse.  But  in  general  no  one  can  be  seised  to  an  use  for  his  own 
benefit,  or  be  a  trustee  for  himself. 

BifferetU  kinds  of  trusts,  and  how  created.  Trusts  may  be  distinguished  as 
public  or  private,  according  to  the  purposes  for  which  they  are  held.  Public 
trusts  are  chiefly  created  by  acts  of  parliament  in  favour  of  public  institutions 
and  charities.  Private  trusts  arise  from  the  various  conveniences  and  necessi- 
ties of  mankind.  These  are  far  too  numerous  to  be  specially  noticed.  Trustees, 
whether  for  public  or  private  purposes,  become  so  either  expressly,  by  appoint-  ^^ 
ment,  or  devolution  by  descent,  or  representations,  which  continues  the  express  L  *^  3 
trust;  or  by  that  implication  which  arises  where  it  would  be  inevitable  to  sus- 
tain any  other  character.  An  acceptance,  or  such  a  degree  of  interference 
with  the  trust  property  as  can  be  construed  into  an  acceptance  of  the  trust,  is 
also  necessary  to  constitute  a  trustee.  The  trusts  must  be  in  their  nature 
lawful,  and  generally  must  arise  at  the  time  of  their  creation,  though  they 
need  not  then  be  specifically  enumerated.  As  uses  were  originally  created, 
governed,  and  directed,  at  common  law,  by  the  intent  of  the  owner,  parol 
declarations,  verbal  creations,  and  unwritten  alterations  of  them  served  to  all 
intents  and  purposes  as  efTectually  to  charge  estates  with  trusts  as  any  other 
more  formal  metnod.  But  public  convenience  seon  pointed  out,  and  experi- 
ence demonstrated,  the  necessity  of  some  more  formal  mode  of  appointing 
trustees  and  declaring  trusts.  The  stat.  of  29  Car.  2,  c.  3,  ss.  7,  8,  and  9,  ex- 
pressly relate  to  trusts;  section  7,  enacts,  that  all  declarations  or  creations  of 
trust  of  any  lands  shall  be  manifested  or  proved  by  some  writing,  signed  by 
the  party  who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will  and 
testament,  or  else  shall  be  utterly  void.  Section  8,  provides,  that  where  any 
conveyance  shall  be  made  of  any  lauds  by  which  a  trust  shall  or  may  arise  by 
the  implication  of  law,  or  be  transferred  or  extinguished  by  any  act  or  opera- 
tion of  law,  then  such  trust  shall  be  of  the  like  force  and  effect  as  the  same 
would  have  been  if  the  statute  had  not  been  passed.  Section  9,  diects,  that 
all  grants  and  assignments  ot  any  trust  qr  confidence  shall  likewise  be  in  wri- 
ting, sifirned  by  the  party  granting  or  assigning  the  same,  or  by  such  last  will 
or  devise. It  was  doubted  sometime  afler  the  passing  this  act,  whether  a  result- 
ing use  or  trust  of  a  fine  or  recovery  could  be  defeated  by  a  subsequent  dec- 
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laration. .  The  act  of  4  Anne,  c.  16,  a.  15,  after  reciting  the  existence  of  the 
difficulties,  declares,  '*  That  all  declarations  or  creations  of  trust  of  any  fines 
or  common  recoveries  of  any  lands  ndanifested  and  proved,  and  which  thete*- 
after  should  be  manifested  or  proyed,  by  any  deed  made  by  the  party  who  is 
by  law  enabled  to  declare  such  uses  or  trusts,  after  levying  or  sutiering  such 
fines  or  recoveries,  were  and  should  be  as  good  and  efiectual  in  the  law  as  if 
the  29  Car.  2,  c.  3,  had  not  been  Inade."  As  no  peculiar  form  or  solemnity 
is  prescribed  for  the  creation  or  declaration  of  trusts,  and  as  the  disposition  of 
them  ts  guided  by  courts  of  equity  according  to  the  presumed  intention  of  the 
parties,  it  is  not  necessary  that  a  declaration  of  a  trust  should  be  by  deed,  but 
a  trust  may  be  shown  to  exist  by  a  letter,  note,  or  memorandum  in  writing;  2 
Vern.  106;  2  Bro.  P.  C.  SD;  1  Saund.  on  Uses,  316;  2  Fonbl.  on  Equity, 
35.  Terms  and  expressions  not  altogether  technical,  and  insufficient  to  limit 
an  estate,  will  serve  to  direct  a  trust;  Finch.  Rep.  159.  Intimations  there* 
fore,  in  a  will,  of  hope  or  recommendation  will  raise  a  trust;  2  Madd.  C  P. 
6.  And  where  a  testator  by  his  will  devised  his  estate  absolutely,  and  then 
tlirected  that  the  devisee  should  pay  his  debts,  a  trust  was  held  to  be  suffi- 
ciently created  in  favour  of  the  creditors;  1  Vern,  411.  Notwithstanding  the 
9th  section  of  the  statute  29  Car.  2,  c.  3,  requires  all  grants  and  assignments 
of  any  trust  or  confidence  to  be  in  writing  signed  by  the  party  granting  or  as- 
signing the  same,  that  act  is  not  now  cosidered  as  extending  to  trusts  of  copy- 
hold estate^  Nor  are  trusts  of  personalty  viewed  as  within  the  act.  Such 
trusts  therefore  now,  as  well  as  before  the  Statute  of  Frauds,  arise  and  may 
be  declared  by  parol;  10  Mod.  404;  3  Bro.  C.  C.  557;  3  Rep.  C.  38;  S.  C. 
1  Keb.  490.  If,  however,  trusts  of  personalty  are  attempted  to  be  created 
vrhere  there  is  a  written  instrument,  the  principle  of  law  will  be  sufficient  to 
oppose  the  admission  of  parol  evidence  where  it  is  at  variance  with  the.  ex- 
pressed or  implied  operation  of  such  document.  Trusts  thus  expressly  crea- 
ted, when  of  real  estate,  devolve  by  the  death  of  the  trustee  on  his  heir  at 
law,  or,  in  case  an  effectual  will  has  been  made,  on  the  devisee;  when  of  per- 
sonalty, they  vest  in  his  executor  or  administrator;  and  in  case  of  co-trustees, 
where  there  is  a  joint  tenancy,  they  continue  in  the  survivor,  in  the  same  man- 
ner, and  with  the  same  impression,  as  they  originally  sustained.  In  all  caseii, 
Che  party  who  has  the  legal  interest  in  the  estate  is  the  proper  person  to  de- 
clare the  trust. 

Allhoirgh  the  present  note  is  chiefly  applicable  to  -the  creation  of  express 
trusts,  yet,  as  trustees  by  implication  are  subject  to  many  of  the  same  rules. 
It  will  bo  proper  succinctly  to  consider  the  origin  of  such  trusts.  Implied, 
resulting,  or  constructive  trusts,  arise  in  all  those  cases  where  it  would  be 
i  *0'  J  contrary  to  the  rules  and  principles  of  equity  that  he  in  whom  the  property  be- 
comes vested  should  hold  it  otherwise  than  as  a  trustee.  The  8ih  section  of 
the  statute  of  Frauds,  we  have  already  remarked,  exempts  all  trusts  resulting 
by  implication  or  construction  of  law  from  the  operation  of  that  act;  and  the 
words  of  t'.is  clause  were  holden,  1  P.  Wms.  1 12,  to  relate  to  trusts  and  equi- 
table interests  only,  and  not  to  an  use,  which  is  a  legal  estate.  Such  trusts 
can  only  be  in  favour  of  tho$e  for  whom  they  might  have  been  declared  by  the 
party  creating  them.  They  arise  from  the  manifest  intention  of  the  parties,  or 
the  nature  of  the  transaction,  where  there  is  no  written  evidence  of  the  trust; 
1  Turner's  Rep.  207.  No  person  can  be  a  trustee  unless  he  accepts  the  trust 
and  takes  a  vested  interest  in  tlie  subject  of  it.  We  will  briefly  examine  the 
effect  of  this  acceptance.  The  transmutation  of  possession  of  a  freehold  es- 
tate to  a  trustee  is  the  same  in  its  consequence  as  the  transmutation  of  posses- 
sion without  a  trust;  it  conveys  to  him  the  lefiral  burthens,  and  invests  him 
with  the  legal  privileges.  The  trustee  is  actually  seised  of  the  freehold,  and 
he  is  liable  to  all  onerous  services, 

Risrhts  and  duties  of  trustees.  A  special  privilege  of  the  highest  benefit  an- 
nexed by  the  common  law  to  the  possession  of  the  land,  the  right  of  voting 
for  coroners,  sheriflTs,  and  members  of  parliament,  could  not  be  separated, 
retained,  or  superseded^  J>y  the  creation  of  a  trust,  but  the  legislature  yrw 
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obliged  to  interpose  for  that  purpose,  and  accordingly  the  cestui  que  trmt  may 
¥ote  (or  coroners  or  member  of  parliament  when  in  possession,  or  until  the 
trustee  receives  the  rents  and  profits.     In  the  case  of  copyholds  the  trustee, 
and  not  the  person  entitled  to  the  benefit  of  the  trust,  is  the  person  to  be  ad- 
mitted, and  the  lord  is  entitled  to  a  fine  on  the  admittance  of  the  trustee,   or 
faia  heir  or  devisee,  and  as  a  heriot-  is  due  on  the  decease  of  the  lord's  tenant, 
k  10  payable  on  the  death  of  the  trustee,  and  not  when  the  cestui  que  trust  dies. 
The  freehold  thus  vested  in  the  trustee  is  not  subject,  in  equity  to  the  special- 
ty or  judgment  debts  of  the  trustee,   nor  can-  his  wife   claim  dower  or  free 
bench  out  of|it,  neither  can  the  husband  of  a  female  trustee  be  entitled  as  ten- 
ant by  the  courtesy.     Where  terms  of  years,  or  other  chattels,  real  or  per- 
sonal, are  the  subject  of  a  trust,  the  trustee  has  the   complete  legal   owner- 
abtp.     The  inherent  right  which  every  individual  has  of  disposing  of  whatever 
interest  may  be  vested  in  him  exposes  trust  property  to  the   alienation  of  the 
trustee,  but  the  alienee  takes  only  such   estate  as  the  trustee  had  therein,  un- 
less he  were  ignorant  of  the  trust.     The  rights  and  interest  of  the  trustee 
will  also  pass   by   his  will  under  general  words,  and   in   case   no  such  dis- 
positioQ  be  made  by  the  testator,  it  vests  according  to  its  nature,  on  the  de- 
cease of  the  trustee,  in  his  real  or  persona]  representatives  impressed  with  the 
trost.     The  trustee  as  the  legal  ownerj  is  entitled  to  the  possession  of  the 
property  but  he  will  not  be  permitted  by  a  court  of  equity  le  keep  the  pos- 
session of  real  estate  against  his  cestui  que.  ti-ust,  Barnard  Rep.  334.  nor  to 
dbturb  the  possession  of  the  latter  when  he  has  entered,  if  the  cestui  que  irusi 
be  competent  to  sustain  it,  and  the  trust  be  not  effected,  1  Ves.  194;  although 
according  to  the  general  principles  of  law  the  cestui  que  irtmi  can  only  be  re- 
garded as  the  tenant  at  will  of  the  trustee;  S  Mer.  361.     The  legal  estate  of 
land  vested  in  a  trustee  either  in  fee  simple,  or  for  a  term  of  years,   and  all 
personal  property  held  by  a  trustee,  is  forfeited  by  his  treason  or  felony;  the 
chattels  and  effects  on  conviction,  and   the  landp  on  attainder,  that  is  by  judge 
mcnt  being  given;  and  where  a  trustee  dies  without  heirs,  the   lands  escheat 
to  the  lord.     But  by  recent  statutes,  39  &  40, Geo.  3.  c.  88;  47  Geo.  3  c.  24., 
the  legislature  has  provided  that  where  freehold  or  copyhold  estates,  which 
in  the  hands  of  any  subjects  would  be  chargeable  with  trusts,  shall  escheat  to 
the  crown,  his  majesty,  notwithstanding  the  right  to  hold  the  same  discharged 
ef  such  trusts,  may  direct  the  execution  of  them. 

Term  of  years  and  personal  chattels  do  not  appear  to  be  within  the  provis-*  ' 
ions  of  these  acts,  and  if  the  escheat  of  lands  be  not  to  the  crown,  it  seems  to 
be  the  prevaling  opinion  that  the  lord  will  hold  them  discharged  of  the  trust. 
Where  a  trustee  is  a  trader,  and  becomes  bankrupt  or  insolvent,  a  party  takes 
the  benefit  of  the  act,  the  property  which  he  holds  in  trust,  either  expressly 
or  by  implication,  is  not  within  the  provisions  of  the  law  concerning  those  per- 
sons.    Nor  will  the  trust  estate  or  effects,  if  distinguishable  from  the  general 
mass  of  the  bankrupt's  property,  be  efTected  by  the  assignment  of  the  com- 
missioners.    If  the  trustee  be  an  infant,  or  of  unsound  mind,  or  resident  out  of 
the  jurisdiction  of  the  Courts  of  Chancery  and  Exchequer,  the  same  disibilt- 
ties  which  attach  to  him  as  absolute  owner  of  real  or  personal  estate  also  sub- 
sist in  regard  to  the  trust  property,  except  where  it  has  been  otherwise  ex- 
pressly provided  by  the  legislature.     By  the  stat.  7  Anne.  c.  19.  infants  being 
trustees  might  be  compelled,  under  the  direction  of  the  Court  of  Chancery 
or  Exchequer,  on  petition  of  the  parties  beneficially  interrested,  to   convey    1   *^'  J 
and  assure  real   estate  vested  in  them  on  trust,  which  act,  by  the  stat  4  Geo. 
d.  c.  19.  was  extended  to  the  duchy  of  Lancaster,  and  the  counties  palatina 
of  Chester  and  Durham,  and  srxve  the  like  authority  to  theisourts  of  great 
sessions  of  the  principality  of  Wales;  the  stat   I  &  2  Geo.  4.  c.  114,  ena- 
bled the  lord  chancellor,  lord  keeper,  or  commissioners  of  the  great  seal,  whera 
a  trustee  was  idiot,  lunatic,  or  nan  compos  mentis  ,but  had  not  been  found  by  such 
inquisition,  to  appoint  persons  to  convey  and  assure  the  trust  estate  on  his  behalf. 
The  same  provisions  for  the  surrender  and  renewal  of  leases  is  made  by  the  act 
of  29Greo.  2.  c.  31.  in  regard  to  lunatics  as  already  mentioned  respecting  in- 
fants; and  tba  stat  1 1  Geo.  3.  c.  20.  expressly  empowers  lunatics  entiled  to 
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reQ«w  leases,  and  their  guardians  and  committees  to  accept  the  surrenders  of 
old  leai^es  and  grant  new  ones;  and  it  is  apprehended  that  these  statutes  will 
apply  when  the  lunatic  is  merely  a  Irnstee;  see  6  Geo.  4,  c.  74. 

Hemedies .     We  will  now  introduce  some  remarks  with   reference   to  the 
remedies  applicable  to  the  law  of  trustee  and  ceatui  que  trusts j  and  of  the  courts 
through  whose  interference  effect  is  to  be  given  to  them.     It  was  said  by  Lord 
Mansfield,  1 1  Eden,  2!23.  '<  that  the   forum   where  they  are  adjudged  is  the 
•only  difference  between  trusts  and  legal  estates.     Trusts   are   considered  in 
equity  as  between  the  person  beneficially    interrested,  as  the  ownership  or 
legal  estate  except  when  it  can  be  pleaded  in  bar  of  theiexercise  of  this  right 
of  jurisdiction.     Whatever  would  be  the  rule  of  law  if  it  were  a  legal  estate, 
is  applied  in  equity  to  a  trust  estate.     The  trust  (continues  his  lordship)   is 
Che  legal  estate  in  a  court  of  equity,  by  imitation."     "  In  the  eye  of  the  Court 
of  Chancery,  (Lord  Hardwicke  has  said,)  that  an  equity  of  redemption  has 
always  been  considered   as  an  estate  in  the  land.     It  will   decend,  may  be 
granted,    devised,  and   entailed,  and    that  equitable  entail  barred   by  com- 
fuon  recovery."     This  proves  that  it  is  considered  as  such  an  estate  where- 
of,  in  consideration  of  law,  there   may  be .  a  seisin,  for  without  such  seisin 
m  devise  could  not  be  good  of  a  trust.     He  who  has  the  equity  of  redemptioa 
is  considered  as  the  owner  of  the   land;  1  Atk.   603.     It  appears,  then,  that 
.the  cestui  que  trust  has  an  estate  in  equity   equivalent  to  the   legal  ownership. 
It  will  enable  him  to  be  sworn  on  an  inquest,  to  vote  for  or  serve  as  a  coroner^ 
4)r  member  of  Parliament;  it  will  qualify  him  to   kill  game,  and  generally  to 
^o  any  other  act,  in  respect  of  the  trust  estates,  which  he  could  have  done  as 
legal  owner.     But  he  cannot  sue  in  courts  of  law   on  his  equitable  title,  but 
-the  action  must  be  in  the  name  of  his  trustees.     The  estate  of  the   cestui  que 
trust  is,  for  the  most  part,  regulated  in  equity  in  the  same  manner  as  is  the  le- 
:gal   estate  &t  common ^  law.     Thus  a  trust  may   be  the  subject   of  entail 
JOT  limitation;  it   may  be  aliened;. for   although  by  the  rules  of  law  the  ce^fut 
^fue  trust  can  convey  nothing  more  than  the  trust,  and  the  legal  estate  in  that 
rcase  remains  in  the  trustee,  yet  it  is  a  general  rule,  that  any  legal  conveyance 
-or  assurance  made  by  a  cestui  qtu  trust  shall  have  the  same  effect  as  it  would 
h&ye  had  upon  the  estate  in  law,  in  6ase  the  trustees  had^executed  their  trust. 
Having  ivestigated  the  points  as  to  who  may  be  trustees,  who  may  appoint 
^bem,  and  the  legal   and  equitable  interests  of  the  trustee  and  the  cestui  ^i<% 
4rusty  the  next  subject  of  inquiry  is  how  far  a  trustee  is  entitled  to  remuneration, 
•and  to  what  extent  he  is  liable,  and  in  what  court  his  cesiui  que  trust  may  secure 
redress.     The  office  of  a  trustee  is  purely  honorary .     Therefore,  whatever  a 
trustee  is  considered  as  bound   to  do  in  the  execution  of  his  trust,  he  must  do 
gratuitously,  except  where  a  provision   has  been  expressly  made  for  granting 
him  a  remuneration  for  his  trouble,     the  same  rule  has  been  held  to  apply  to 
•one  who  is  a  trustee  jointly   with  others.     Lord  Eldon  8  Ves.  T2.  refused  to 
admit  such  a  person  to  be  a  receiver,  saying, ''  The  testator,  having  named  this 
person  with  others  as  trustees,  meant  to  have  the  benefit  of  the  exertion  and 
management  of  all   whom   he  named.     This  would  bo   a  mode  of  giving  a 
trustee  emolument."     But  it  is  generally   understood  they' are  entitled  to  be 
indemnified  for  all  expences  incurred  by  them,  provided  they  have  not  been 
guilty  of  any  breach  of  trust.     The   Court  has  refused  to  allow  trustees  to 
'  receive  from  the  trust  property  sums  which  they  have  expended   beneficially 
for  infants  in  their  maintenance  and  education,  when  such  expenditure  has 
amounted  to  more  than  the  interest  of  the  trust  fund.     It  has,  however  allow- 
ed trustees  to  break  in^upon  the  capital  of  infants,  property,  for  the;  purpose  of 
apprenticing,  or  otherwise   putting  them  out  in  life;  6  Ves.  473.     Trustees 
who  have  conducted   themselves   fairly,  and  with   such  dilligence  as  would 
I  209  ]  have  been  expected  from  ;i  provident  owner  in  the  management  af  his  own 
property,  are  also  entitled  to  receive  the  amount  of  costs  incured  by   them  in 
proceedings  relative  to  the  trust  estate,  either  at  law  or  in  equity;  2  Atk.  48. 
125;  1  Ves.  Jun.  21 1 .  b.;  2  Id.  36.     When  costs  are  given  to  trustees,   the 
courts  do  not  confine  them  to  taxed  costs  given  to  ordinary  parties,  but  allow 
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ivhat  are  technically  cfilled,  costs  as  between  solicitor  and  cliant;  3  Ca. 
Chanc.  138;  8  Ves.  8. 

General  Duties  of  TVustees,     The  courts  of  equity  have  considered  it  in- 
cumbent upon  trustees  to  obtain  and  afford  to  their  cestui  que  trust  full  infor-^ 
matiop  respecting  the  trust  property,  and  to  manage  it  with  such  diligence  and 
care  as  might  be  expected   from  a  provident  owner  in  managing  his  own 
estate.     A  different  conduct  on  their  part  is  called  a  breach  of  trust.      They 
have,  therefore,  been  charged  with  interest  and  costs  wher^  they  had  not  their 
accounts  ready  for  inspection ;  they  have  been  holden  responsible  for  having 
dealt  with  tru.sl  property  for  their  own  advantage,  and  for  having  invested  trust 
money  on  mere  personal  security,  even  though  expressly  empowered  to  lay  it 
out  on  such  good  security  as  they  could  procure  and  should  think  prudent;  3- 
Swanst.  63;    1  Jac.  &  W.  148.     What  has  just  been  stated  are  those  rules  of 
conduct  to  which  trustees  are  usually  bound  to  conform:  but  their  ordinary 
powers  may  be  either  limited  or  enlarged  by  the  expressions  used  in  the  instru- 
ment appointing   them;    for  trustees  ought  not  only  to  act  consistently  with 
those  directions,  but  are  strictly  compellable  to  execute  the  trusts  reposed  in 
them  according  to  their  terms,  when  such  conduct  does  not  lead  to  the  com- 
mission of  any  illegal  act.    Thus  trustees  being  empowered  to  advance  money  ' 
to  a  particular   person;  with  the  approbation  of  another,   were  considered,  3 
Mad.  98.  guilty  of  a  breach  of  trust,  in  advancing  the  money  without  a  pre- 
vious consent,  although  it  had  been  subsequently  obtained.^      Although  it  has 
been  stated  that  courts  of  equity  will  compel  a  strict  adherence,  on  the  part  of 
trustees,  to  those  directions  which  the  instrument  creating  the  trust  contains 
for  managing  the  trust  property,  and«  will  in  the  absence  of  any  such  directions 
require  from  them  what  they  consider  to  be  a  provident  management,  yet  no 
acts  or  defaults,  however  unfortunate  in  their  consequences,  will  be  punished 
as  breaches  of  trust,  provided  they  are  not  either  at  variance  with  the  partic- 
ular directions  given,  or  inconsistent,  according  to  the  views  taken. by  courts 
of  equity,  with  a  provident  management.     Trustees  will  not  therefore  be  an- 
swerable for  any  loss  which  happens  to  trust  property  by  mere  accident;  3  P. 
Wms.  361.     No  action  at  law  will  lie  against  trustees  for  an  abuse  of  theiv 
trust,  either  by  the  cestui  que  trust  or  his  assignees.    Trustees  are  in  all  cases 
precluded  from  making  any  personal  advantage  of  their  situation.     This  rule 
m  most  strictly  enforced;  2  P.  Wms.  597.      Trustees  have,  in  numerous  in^ 
stances,  attempted  to  become  purchasers  of  estates  intrusted  to  their  care, 
but  they  have  rarely  proved  effectual.      The  existing  law  upon  this  subject  is 
clearly  settled.      The  general  rule  may  be  thus  stated: — That  in  all  cases 
where  a  trustee  wishes  to  buy  any  part  of  the  trust  property,  and  not  incur  the 
risk  of  his  purchase  being  afterwards  set  aside,  he  must  either  obtain  a  release 
from  the  trust,  or  apply  to  a  court  of  equity  for«  leave  to  become  a  purchaser, 
notwithstanding  his  oflice.     In  the  latter  case,  if  any  suit  in  equity  is  pending 
respecting  the  trust  property,  thelrustee  should  apply  to  the  Court  for  an  or- 
der to  be  allowed  to  become  the  purchaser;  and  if  there' is  no  such  suit,  then 
one  should  be  instituted  in  which  such  order  may  be  obtained.      It  has  been 
said,  6  Ves.  6^27,  that  that  is  the  only  mode  by  which  a  trustee  can  be  render- 
ed secure  of  his  purchase. 

Liabiltiy  of  TVustees.  Trustees  have  frequently  been  compelled  to  make 
good  those  losses  which  the  trust  estate  would  otherwise  have  had  to  sustain 
in  conseqAience  of  the  negligent,  mistaken,  or  improper  nature  of  their  man- 
agement; 2  Bro.  C.  C.  167.  Wherever  any  of  the  cestui  que  trust,  who  were 
legaUy  competent  to  consent,  have  not  objected  to  the  negligent  or  otherwise 
improper  conduct  of  their  trustee,  afler  being  fully  informed  of  the  nature  of 
the  transaction,  they  are  not  entitled,  afler  such  acquiescence,  to  call  upon 
him*  to  make  good  their  losses  occasioned  by  siich  conduct;  but  the  same  rule 
does  not  apply  to  a  cestui  que  trust  who  has  been  misinformed,  or  to  whom 
imperfect  information  has  been  given.  The  result  6f  the  cases  as  to  the  lia»- 
ability  of  trustees  may  be  thus  concisely  stated.  Ist.  That  trustees  have  been 
eompsiled  to  make  good  from  their  own  property  thosQ  losses  which  would 
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[  210  I  otherwise  have  fallen  upon  their  cestui  que  trust,  or  upon  other  innocent  par- 
ties, through  their  negligent,  mistaken,  or  improper  conduct;  and  that  such 
conduct  only,  on  their  part,  has  been  considered  as  netiher  negligent,  mista* 
ken,  nor  improper,  which  was  consistent  with  the  particular  directions  contain- 
ed in  the  instrument  by  which  they  were  appointed;  or,  in  the  absence  ofanjr 
such  directions,  as  the  courts  of  equity  would  have  deemed  provident  in  an 
owner  of  the  estate.      Sndly.    Trustees  have  been  held  incompetent  to  deal 
with  the  property  intrusted  to  them  on  their  own  account;  and  have  therefore 
been  compelled,  notwithstanding  a  considerable  lapse  of  time^  to  restore  that 
in  which  they  had  attempted  to  acquire  an  interest,  and  to  account  for  any 
profit  which  they  had  made  by  its  use.     Those  cestuis  que  trust  who  had  ac- 
quiesced in  the  breaches  of  trust  of  their  trustees  have  been  considered  as 
having  lost  all  claim  against  them,  and  have  even  been  taken  to  be  so  far  par- 
takers in  the  misconduct,  as  to  have  rendered  their  own  property  liable  for  its 
consequences  to  the  other  cestuis  que  trust.      Trustees  are  bound  to  lay  oat 
trust  monies  at  interest,  or  they  may  be  personally  charged  with  it  at  four  pctr 
cent.     From  the  authorti^s  with  regard  to  trustees  investing  money,  these 
conclusions  seem  deducible,  1st.  That,  when  trustees  have   been  guilty  of 
neglect  in  permitting  trust  money  to  continue  unproductive,  or  in  not  proda- 
cing  their  accounts  when  properly  required,  they  have  been  charged  with 
•  interest  upon  the  balances  in  their  hands  for  the  benefit  of  their  Cestuis  que 
trust,  at  the  rate  of  4/.  per  cent,  per  annum.     2dly.  That  when  trustees  have 
been  guilty  of  misconduct  in  employing  the  trust  fund  in  any  manner  on  their 
own  account,  or  might,  by  a  due  compliance  with  the  express  terms  of  the 
trust,  have  made  interest  upon  it  at  a  higher  rate  than  4i.  per  cent.,  it  has  been 
at  the  option  of  the  cestuis  que  trust  whether  they  should  be  charged  with  in- 
terest at  the  rate  of  5/.  per  cent,  per  annum,  or  account  to  them  for  the  profits 
made  by  using  the  trust  money;  1 1  Ves.  9il\   13  Id.  407.  ,  3dly.    In  two  very 
particular  cases,  where  trustees  were  expressly  directed  to  accumulate  interest 
upon  the  trust  fund,  and  they  had  neglected  to  do  so,' they  were  not  only  charged 
with  interest  at  the  rate  of  5/.  per  cent,  per  annum,  but  also  had  halfyearly  rests 
made  in  their  accounts.  Trustees  are  not  chargeable  for  the  acts  or  receipts  of 
their  co-trustees,  except  in  those  cases  where  they  have  expressly  bound 
themselves  to  be  bo,  or  where  their  misconduct  or  inactivity  has  thrown  such 
a  responsibility  upon  them.    Every  executor  may  act  independently  of  his  co- 
executors;  'Sfid  when  they  have  joined  in  singing  receipts,  each  of  them  will 
be  held  answerable  for  the  whole  sum  specified  in  the  receipts;  but  as  one 
trustee  cannot  give  a  discharge,  which  one  of  several  executors  may  do,  every 
person  who  pays  money  to  the  credit  of  a  trust  estate  may  require  all  the  trus- 
tees to  join  in  giving  him  a  receipt;  3  Vern.  570.      The  signature  of  the 
whole  body  of  trustees  is  necessary  to  show  their  conformity,  although  only 
those  into  whose  hands  the  money  actually  came  will  be  answerable  for  it. 
All   trustees  however,  who  have  joined  in  signing  a  receipt  are  prima  facie 
considered  as  having  received  the  amount;  and  those  who  mean  to  exonerate 
themselves  from  that  inference  should  show  that  the.  money  acknowledged  to 
have  been  received  by  all  the  trustees  was  in  fact  only  by  some  or  one  of  their 
co-trustees,  and  that  they  merely  joined  for  the  sake  of  conformity;  1  Vern. 
903.    The  rule  that  trustees  are  not  liable  for  losses  occasioned  by  the  mis- 
conduct of  their  cotrustees  does  not  extend  to  cases  where  it  has  been  through 
their  own  default  or  negligence,  that  their  co-trq^tees  have  unnecessarily 
been  invested  with  the  power  which  has  enabled  them  to  occasion  the  loss. 
As  a  trustee  is  answerable  for  misapplication  of  the  trust  fund  by  his  co- 
trustee, when  it  has  been  occasioned  by  the  needless  confidence  which  he  has 
reposed  in  him,  he  will  also  be  liable  for  misconduct  of  his  co-trustee  which 
has  been  connived  at  by  him,  although  he  has  derived  no  advantage  from  k. 
If  a  person  nominated  a  trustee  with  others  refuses  to  accept  the  trust,  it  will 
be  precisely  the  same  as  if  he  had  not  been  so  named,  or  was  dead,  and  the 
whole  estate  will  vest  in  the  others.     But  any  material  degree  of  interference 
with  the  trust  property,  on  the  part  of  one  who  is  appointed  a  trustes^  is  "  '  * 
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II.     BELATIVETO  THE  MODE  OF  CREATING  THE   RELA-   [  «n  ] 
TIVE  SITUATION    OF   TRUSTEE    AND   CESTUI   QUE 
TRUST* 
1.     Dob,  d,  Hull,  v.  Greinhill,  T.  T.   1821.  K.  B.  4  B.  &  A.  684. 
Bj  the  sect.  10,  29  Car.  2,  c.  3,  it  is  enacted,  that  it  shall  he  lawful  'for  A  trust  cr« 
•very  sheriiTto  wlioni  any  writ  shall  be  directed  at  the  suit  of  any  person  upon  "'*^  ^l ' 
any  judgment,  statute,  or  recognizance,  to  deliver  execution  of  all  such  lands,  of^^^Jpor 
teneMoentfl,  rectories,  &c.  as  any  other  person  be  in  any  manner  or  wise  seised  sonB  if  not 
or  possessed  in  trust  for  him  against  whom  execution  is  issued,  like  as  the  she-  a  trust  with 
riff  or  other  officer  might  or  ought  to  have  done  if  the  sa<d  party  against  whom  *°  '**®oi^^ 
execution  is  issued  had  been  seised  of  such  lands,  &c.  of  such  estate  as  they  q^^  ^ 

89.' 

te  be  construed  into  an  acceptance  of  the  trust.     There  have  been  few. decis- 
ions respecting  the  liability  of  trustees  for  those  employed  by  them  in  mana- 
ging the  affairs  of  the  trust,  and  they  appear  to  have  been  principally  confined 
to  questions  regarding  the  solvency  of  such  agents.    The  rule  seems  to  be,  that 
trustees  arejat  liberty  to  employ  proper  persons  to  act  under  them  in  managing 
the  affairs  of  the  trust;  and  they  will  not  be  considered  responsible  for  any 
loesee  arising  from  the  default  of  bankers  or  other  agents,  whom  they  have 
employed  in  the  ordinary  course  of  business,  and  without  any  apparent  negli- 
gence, in  the  case  of  the  trust  property;  2  Mad.  275;   1 1  Ves.  381.     In  case* 
of  a  direct  breach  of  trust  no  time  will  bar  the  right  of  cestuis  que  trust;    nor 
does  the  statute  of  limitations,  which  affixes  certain  periods  after  debts  and 
demands  have  accrued  due,  and  the  itijuries  occurred,  within  which  the  reme- 
dies given  by  courts  of  law  must  be  sought,  apply  to  the  relief  afforded  in 
courts  of  equity.     The  Court  will  cause  trustees,  upon  their  application,  to  be 
released  from  their  trusts;  but  not  without  previous  inquiry  whether  they  re- 
main accountable  for  any  acts  done  by  them  in  that  character.       It  may  be 
proper  to  mention,  that  the  responsibility  to  which  trustees  are  subject  is  not 
considered  to  create  such  an  interest  in  them  as  to  preclude  their  being  witnes-' 
aes  concerniDg  the  property,  for  the  mismanagement  of  which  they  may  have 
incurred  person  liability.    The  stat.  52  Geo.  3,  c.  101,  gives  a  summary  mode 
of  relief,  by  way  of  petition,  against  trustees  of  public  charities.      Indepen-* 
dently  of  this  statute,  trustees  for  charities,  whether  they  are  individuals  or 
corporate   bodies,  appear  to  have  been  considered  as  accountable  for  their 
conduct,  precisely  in  the  same  manner  as  any  other  trustees;  13  Ves.  534; 
18  Id.  319;  2  Swanst.  302;  3  Mod.  54. 

*  What  a  trust  is  now  is  the  same  as  a  use  was  in  former  times;  Smith  v. 
Wheeler,  1  Vent.  130.  If  a  term  of  years  be  assigned  to  A.  for  the  use  of 
B.,  this  shall  be  a  trust  for  B.,  and  not  a  use  executed;  Saunders  v.  Stevens, 
Com.  271 .  A  purchase  by  a  father  in  the  name  of  a  son  was  held  to  be  a 
trust  for  that  son;  Redington  v.  Redington,  3  Ridgw.  106.  Where  a  man 
buys  land  in  another's  name,  and  pays  the  money,  it  will  be  a  trust  for  him 
who  pays  the  money,  though  there  be  no  deed  declaring  the  trust;  Anon.  2 
Vent.  361.  B.  conditioned  for  the  payment  of  so  much  money  to  A.,  A,  as- 
signing over  to  the  obligor  such  a  judgment  against  B.  if  the  money  be  paid, 
and  no  judgment  assigned,  A.  becomes  a  trustee  in  judgment  for  the  equity; 
Turner  v.  Godwin,  10  Mod.  223.  A  person  is  deemed  a  trustee  if  he  takes 
an  inheritance  after  notice  of  articles  to  settle  the  estate;  Skyrme  v.  Meyrick, 
Com.  700.  If  a  father,  purchase  an  estate  in  the  name  of  a  younger  son,  and 
the  eldest  disclaims  a  trust  on  his  part,  unless  a  creditor  interpose,  it  is  an  ad^ 
vmnceroent  for  the  son  in  whose  name  it  was  made ;  Redington  v.  Redington, 
3  Ridgw.  76.  Where  a  father  and  son  join  in  a  purchase,  it  shall  be  intended 
for  the  advaneement  of  the  son,  and  that  he  is  not  a  trustee;  Anon.  3  Salk. 
967,  PI.  1.  A.,  as  a  guardian  of  B.,  an  infant,  made  claims  to  certain  lands 
before  the  justices  of  the  Irish  forfeitures,  which  being  allowed,  he  entered 
on  the  lands.  Part  o€  these  lands  being  out  upon  lease,  A.  procured  a  deri* 
yative  lease  thereof  to  himself,  but  it  was  decided  to  be  in  trust  for  the  infant^ 
Aanesley  v.  Dixon,  7  B.  P.  C.  213. 
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{  212  ]  bo  seised  of  in  trust  for  him  at  the  time  the  execution  is  sued.  To  an  action 
of  ejectment,  it  was  objected  that,  by  a  deed  executed  23d  June,  1809,  long 
before  the  plaintiff's  judgment  was  recovel-ed,  the  legaV  estate  in  the  premises 
was  Tested  in  trustees,  for  ,the  purpose  of  securing  an  annuity  to  the  defend- 
ant's mother.  By  the  deed  the  trustees  were  empowered  to  enter,  in  case 
the  annuity  was  in  arrcar,  which  they  did  in  1817.  But  at  the  time  of  the 
execution  of  the  elegit  and  commencing  the  present  action  there  was  nothing  , 
in  arrear.  It  was  contended  for  the  plaintiffs,  that  the  case  fell  within  the  SS 
Car.  2.  c.  3,  s.  10,  as  being  premises  held  in  trust  for  the  defendant. 

Per  Cur.  We  are  all  of  opinion,  that  this  case  docs  nor  present  a  trust 
within  the  intent  and  meaning  of  the  statute.  The  words  arc  "  seised  or  pos- 
sessed in  trust  for  him  against  whom  execution  issued,  like  as  the  sheriff  might 
and  ought  to  do  if  that  person  were  seised^''  this  statute  made  a  change  in  the 
common  law,  and,  up  to  a  certain  extent  at  least,  made  a  trustuhe  subject  of 
inquiry  and  recognizance  in  a  legal  proceeding.  We  think  the  trust  that  » 
to  be  thus  treated  must  be  a  clear  and  simple  trust  for  the  benefit  of  (he 
debtor,  the  object  of  the  statute  appearing  to  us  to  be  merely  to  remove  the 
technical  objection  arising  from  the  intercBt  in  land  being  legally  vested  in  an- 
other person,  where  it  is  so  vested  for  the  benefit  of  the  debtor. 

2.     Ex  PARTE  Grace.,  H.  T.  1799.  C.  P.  1  B.  &.  P.  376. 
IT  n  person      Qjje  H.  being  possessed  of  a  beneficial  lease  under  the  trustees  of  a  chart- 
iererJ"     *^  ^*®^'  leaving  his  widow  administratrix  of  his  effects.     By  his  death  Mrs,. 
Willi  »n  in    ft-  became  entitled  to  the  lease  jointly  with  E.  T.  H.,  her  sob  by  the  deceas- 
fant  in  n      ed,  and  then  an  infant.     Soon  afterwards  Mrs.  H.  married  W.  G.^  who,  air 
Um  ob      her  husband,  having  taken  possession  of  the  above-mentioned  lease  and  title 
tain  a  re      deeds,  on  the  approaching  expiration  of  the  lease  (and  during  the  infancy  of 
htmself  on  ^*  '^*  ^•)'  treated  with  the  trustees  for  a  renewal  of  it  to  himself  only,  and 
hf  and  (he  ^^  ^is  own  name,  this  accordingly  was  obtained.      W.  G.  having  afterwards 
Isase  prove  become  a  bankrupt,  his  assignees  took  possession  of  the  lease,  and  were  pro-^ 
beneficial,    ceedmg  to  sell  it  for  the  benefit  of  the  estate,  when  E.  T.  H.  having  attained 
he  shall  be  ^jj^  ^^  ^f  twenty-one,  claimed  his  proportion  of  the  money  arising  from  the 
have  acted  sale  of  the  lease  this  matter  having  been  referred  to  arbitration;  an   award 
as  trustee,    was  made  in  favour  of  E.  T.  H. 

Ptr  Cur,  The  point  has  been  decided  at  least  forty  times.  G«  took  the 
lease  at  his  own  peril;  if  it  had  not  turned  out  beneficial,  he  must  have  sus- 
tained the  loss,  but  as  it  is  a  beneficial  lease,  it  must  be  for  the  benefit  of  the 
trust.  This  is  the  peculiar  privilege  of  the  unprotected  situation  of  an  infant. 
In  the  present  case  it  has  clearly  proved  a  beneficial  lease,  or  this  applieatioa 
would  not  have  been  made  to  the  Court. 
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The  doc  TRTTST 

|JI,°!ees^*     i.     Roe,  d.  Read,  y.  Read.    H.  T.  1799.  K.  B.   8  T.  R.  118,  123;    Sw  C. 
aliallnot  GooDTiTiE,  D.   JoNEs,  V.Jones.    M:  T.    1796.  K.  B.  7  Id.  43,  47. 

McoverpoB         Doe,  d.  Da  Costa,  v.  Wharton.  M.  T.  1798.  K.  B.  8  T.  R.  2.    Doe, 
aeMion  j,.  Blake,  v.  Luxton.  E.  T.  1795.  K.  B.  6  T.  R.  28^.  overruling  Ladr 

putTirwiih  ^'  Halford.  H.  T.  1794.  S  Burr.  1416;  1  Bl.  Rep.  428.  Doe,  d.  Hod^ 

Us  cestui  ^^^^  ^-  Staple.  T.  T.  1791.  K.  B.  2  T.  R.  684.     Doe,   d.  Gibbon,  v, 

queirusiia-        PoTT.  T.  T.   1798.  K.  B.  Doo^.  710,  721.     Dales,   d.  HetfaLl,  v, 
now  over  Brtdon.  M.  T.  1791.  K.  B,  3  Burr.  1901. 

thi*re "erle  ^^^  ^^^^  Kenyon,  C.  J.  I  agree  with  what  was  said  in  Lade  v.  Halford, 
■o complete^  Burr.  1 416,  that,  where  the  beneficial  occupation  of  an  estate  by  the  poa-^ 
Ij  establish  scssor  has  given  reason  to  suppose;  that  possibly  there  may  have  been  a  coor* 
ed  that  a  veyance  of  the  legal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  j«ry 
trosieeinay  mffy  be  advised  to  presume  a  conveyance  of  the  legal  estate;  but  if  it  appear 
tain  an  e"  *"  ^  special  verdict,  or  a  special  case,  that  the  legal  estate  is  outstanding  in 
jeoiraent  ^i^other  person,  the  party  not  clothed  with  that  legal  estate  cannot  recover  id 
against  bis  ^  court  of  law;  and  in  this  respect  I  cannot  distinguish  between  the  case  of 
own  cestui  an  ejectment  brought  by  a  trustee  against  his  cttiui  que  irmly  and  an  ejectmeiA. 
<}ue  tn?»t.    brought  by  any  other  person. 
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S.  GooDTiTLE  V.  J0XE8.  M.  T.  1706.  K.  B.  7  T.  R.  45.  S.  P.  Doe  v.  Bo- 
WERMAxV.  M.  T.  1796.  K.  B.  7  Id.  2;  S..C.  2  Esp.  499;  S.  C.  Doa,  d. 
Broudon,  V.  Calvert.  E.  T.  1807.  C.  P.  5  Taunt.  170. 

Per  Lord  KeoyoD,  C.  J.     Oa  this  special  verdict  the  question  between  the  ^"t  imder 
two  litigating  parties  was  not  open  to  discussion.     It  was  stated  in  the  verdict  certain  cir 
that  an  oldierm  which  was  created  in  the  last  century  had  been  from  time  toj^^ury^" 
time  assigned,  and  was  noticed  as  a  subsisting  term  so  lately  as  in  the  year  1780,  may  pr« 
in  the  mortgage  by  Owen  Jones  to  Derbyshire.      That,  as  long  as  that  was  ^^onie  9  smi 
in  existence,  it  was  an  answer  to  an  ejectment  brought  by  any  other  person,  '^fi^d^t^rra 
That,  though  under  certain  circumstances  a  judge  might  direct  a  jury  to  pre- !° 
same  an  outstanding  satisfied  term  to  have  been  surrendered  by  the  trustee,  dered  to 
yet  if  ao  such  presumption  were  made,  but  it  was  stated  as  a  fact,   that  the  the  cestui 
term  still  continued,  such  a  legal  estate  in  the  trustee  must  prevail  in  a  court  nu«  u«e, 
of  law.      That  what  was  said   by  Lord  MansfieW,  in  Lade  v.  Halford,  Bull.  ''"^ '"  »'*% 
N.  P.  no.  that  he  would  not  suffer  a  plaintiff  in  ejectment  to  be   non-suited  *„^h"?e 
by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mort-  ■unipticm 
gagor  against  a  mortgagee,  but  direct  a  jury  to  presume  it  surrendered,  must  the  legal 
be   understood  with  this  restriction,  that  in  either  case  the  jury  might  pre-  ^'5*^^  ^^^  tb* 
sume  the  term  surrendered;    but  that  without  such  surrender  the -estate  in  ^"^^''^ 
the  trustee  must  prevail  at  law,  and  that  to  the  proposition  so  qualified  he  ful-  vail.  ^'^ 
*  ly  assented. 

3.     Smith,  d.  Dennisov,  v.  Kihg.  M.  T.   1812.  K.  B.  16  East,  283.         [   114  ] 

It  was  admitted  in  argument,  and  the  acquiescence  sanctioned  by  the  Tl>«  ponsee 
Court,  that  the  possession  of  cestui  que  trust  with  the  consent  of  the  trustees  'ion  howey 
can  never  be  said  to  be  adverse.  *^  or  ni« 

See  Earl  Pomfret  v»  Lord  IVindsor,  2  Ves.  472;  Keene  r.  Deardon,  8  ^^»',  trust  iiuui 
248.  3d  resolution,  deemeti  ad 

4.     Rex  v.  Bathurst.  E  T.  1759  K.  B.  1  W.  Bl.  210.  verse  to 

Motion  for  a  mandamus  to  the  churchwardens,  ^c.  of  St.  Dunstan  in  the  ^j'®  ^'^^*'  ^f 
West  to  admit  W.  R.  to  Dr.   W.'s  lectureship  in  that  parish.     f)r.  W.,  inJU^i'"* 
1622,  by  will  devised  an  annuity  for  the  support  of  a  lecturer  in  St.   Dun- Trustees  6f 
ataD*s,  to  prevent  the  increase  of  the  doctrine  of  the  church  of  Rome  or  other  a  lecture  tv 
straggling  opinions,  who  should  preach  every  Sunday  and  Thursday,  from  the  ^«  preach 
betrinnine  of  Michaelmas  to  the  end  of  Trinity  term,  at  a  convenient  hour  in  *^  ^}  *  ^^^ 
the  afternoon  (to  he  appointed  by  the  churchwardens  and  officers  of  the  pa- 1^^,,,.  ^ 
rish),  for  the  benefit  of  children  and  servants.     About  ton  years  ago  Romaine  appoiot  any 

*  A.  devises  copyhold  lands  to  trustees  in  fee  (who  arc  to  be  from  time  to  time  renewed  bour  they 
in  frast),  that  the  rents  and  profits  shall  forcTer  afterwardd  be  disposed  of  to  certain  char-  please,  or 
it^ble  purposes,  and  directs  that  the  rent  of  ihesui4i  copyhold  lands,  being  I W.  per  annum  vary  their 
•haU  never  be  improved  or  raised,    but  shall  continue   at  11/.  per  annum,  and  that  B.,  the  app^^nt 
tanaot  of  the  said  copyhold  land^,  and  his  children  and  posterity,  which  shall  sueceed  shall  meat.t 
never  be  put  forth  or  from  the  same,  but  always  continue  the  possession,  paying  the  rent  of 
ll^     Neither  B.  nor   his  descendants  were  ever  admitted  on  the  Court  rolls.     If  B.  took 
an  estate  it   was  an   equitable   estate   tail.     The   interest  of  B.  (whatever  it  is)  will  not 
prevent  the  trustees  recovering  in  ejectment,  though  the  rent  has  been  regularly  paid.     An 
equitable  estate  Uil  of  a  copyhold  cannot  be  barred  by  the  devise  alone  of  the  tenant  in  tail. 
Qutfre,  whether  it  would  be  barred  by   a  lease  of  the  equitable  tenant  in  tail  for  a  long 
term,  i.  e.  2,d03  years.     But  clearly,  where  such  a  lease  is  attended  with  doulufol  or  sus- 
picious circumstances,  it   shall  not  prevent  the    trustees,  who  have  the  legal  estate,  from 
recovering  in  ejectment  against  the  lessee.     Nor  is  it  an  objection  to  the  title  of  the  trns- 
teee  that,  from  the  lime  of  the  original  devise  of  A.  to  a  certain  period,  the  former  trustees 
do  not  appear  to  have  been  admitted  on  the  rolls  of  the  manor,  if  there  have  been  regular 
cnrrendera  and  admittances  for  a  considerable  length  of  time  (ex.  gr.  for  above  forty  years) 
since  that  period;  for  it  will  be  presumed  that  Surrenders  and  admittances  were  made  duly 
before  that  period,  especially   as  the  rent  has  been   paid  during  the  whol6  time;  Roe,  d. 
Eberall,  v.  Lowe,  1  H.  BI.  447.     An   act  of  parliament,   authorising   trustees  to  improve 
public  staeeU,  and  to  sell  waste  lands,  to  defray  the  expenses  of  such    tmprovomenis,  and 
to  nse  the  money  arising  from   such  sales   in  such  manner  as  they  should  think  fit  for  the 
carrying  the'pirrposes  of  the  act  into    executien,  does  not    authorise  them    to  expend  such 
ainney  in  opposition  of  a  bill  in  parliament  which,  if  passed   would  turn  out  disadvanta* 
geonsly  to  the  purposes  of  the  former  act;  Edwards  v.  Wilson,  2  Chit.  610. 

t  When  the  city  lottery    act,  46    Geo.  8.    c.  97.  vested  certain  premises  in  five  Irosteee 
.and  provided  that,  in  case  of  the  death  of  one  or  more  of  tbeoa  before  tbe.drAwing  ef  (he 
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[  ^15  I  was  elected'lecturer,  and  preached  for  maDy  ycara  at  the  usual  hour  of  three, 
till  Michaelmas  term,  1789,  when  he  was  prevented  by  the  vicar  and  church- 
wardens^— the  vicar  preaching  instead  of  him — which  was  the  foundation  of 
this  motion.  Per  Cur,  The  trustees  stand  in  Dr.  W.'s  place:  they  have 
determined,  in  conjunction  with  the  rest  of  the  parish,  what  is  the  proper  hour, 
and  shall  the  lecturer  dispute  it  with  him? 

IV.    RELATIVE  TO  THE  LIABILITIES  AT  LAW  OP  TRUS- 

TEE  AND  CESTUI  QUE  TRUST. 
1.  Davies  v.  Ridge,  H.  T,  1797.  N.  P.  3  Esp.  101. 
Tnistoes  Assumpsit  upon  an  award,  and  for  money  had  and  received,  against  the 
by  submit  defendants,  as  trustees  of  a  Mr.  P.  The  plaintiff  had  been  a  judgment  cred- 
te°f  to*arbi  '*^''  ^^"^  ^fi^^-  >  ?^^^  of  which  had  been  paid,  and  it  had  been  referrrd  to  arbi- 
tratiou  do  tration,  to  ascertain  how  much  was  really  due  upon  the  judgment.  The  arbi- 
not  make    trators  had  made  an  award  in  favour  of  the  plaintiff. 

themselves  Lord  Eldon  said  the  plaintiff  must  show. the  defendant  had  effects  of  the 
F*r|!**1^*^*7  trust  estates:  submitting  to  arbitration  did  not  make  them  personally  liable, 
liable.         j^^  Ridge,  one  of  the  trustees,  had  admitted  that  he  had  money  of  the  trust 

estate  in  his  hands;  and  for  the  plaintiff  it  was  submitted  that  this  admission 

of  one  of  them  bound  the  rest.     Lord   Eldon.     It  would,  if  they  were  all 

personally  liable,  but  not  where  they  are  only  trustees. 
See  antej  iiL  ArbitratiQn  and  Aioard,  and  Chit,  Rep*  40. 

2.  Bartlett  v.  Hodgson.  M.  T.  1785.  K.  B.  1  T.  R.  42. 
A  clause  in  This  was  an  action  of  debt  on  a  bond  in  the  penalty  of  600/.  given  to  the 
■  r ^ll^n*  plaintiff  by  one  Peter  Holme,  to  whom  the  defendant  was  sister  and  heir-at- 
J^  ^  •  law,  and  also  devisee  of  certain  estates,  &c.  Plea,  plene  Otdministraviij  and 
ehould^not^  tn/er  fl/ta,  that  she  the  defendant  had  a  right  to  retain  for  a  debt  due  to  herself 
betfaargea  in  the  follosving  manner:  That  by  indenture  made  the  ^Oth  of  June,  1759, 
ble  wiib,  or  between  the  defendant  of  the  first  part,  one  Thomas  Hodgson  of  the  second 
accounta  p^rt,  and  the  said  Peter  Holme  and  one  J.  Hardman  of  the  third  part,  it  was 
ble  for,  witnessed  that,  in  consideration  of  a  marriage  then  intended  \o  be  had  and 
arisiaffin  solemnized  between  the  said  Thomas  Hodgson  and  the  defendant,  the  defeo- 
execution  dant,  E.  Hodgson,  did  give,  grant,  bargain,  assign,  and  set  over  unto  the 
of  the  said  said  Peter  Holme  and  J^Hardman,  their  executors,  administrators,  and  as- 
^'w'^'h'"^  signs,  all  and  singular  the  personal  estate  of  the  said  defendant,  upon  certain 
oeraonor  *''"^**  mentioned  in  the  said  indenture;  and  it  was  thereby  further  declared 
persons  so  ^^^  agreed,  by  and  between  the  parties  to  the  said  indenture,  that  the  said 
U  be  ao      Peter  and  John,  and  their  heirs,  should  not  be  chargeable  with,  or  accounta* 

lottery,  the  survivors  should  fill  np  the  vacancy;  held  that  a  conveyance  by  four  only  was 
▼alid,one  having  died  before  the  drawing  took  place;  Roe  d.  Reed  v.  Godwia,  1  9.  ^ 
R.  259.  Payment  by  bankers  to  one  of  several  trustees  of  the  proceeds  of  stock,  sold  out 
under  a  joint  power  of  attorney  from  the  trustees,  does  not  discharge  the  bankers  as  a^inet 
the  other  trnsiets,  unless  previously  authorised  by  them;  Stone  v.  Marsh,  1  R.  5cM.  S64. 
Abbott. 

*  A  party  conveying  to  trustees  an  estate  in  land  connected  with  an  intricAte  establishment 
which,  after  the  conveyance »  he  continues  to  manage  without  their  interference,  held 
to  have  authority  from  the  trustees  to  bind  them  and  the  land  by  all  acts  in  the 
ordinary  management  of  the  establishment;  Taylor  v.  Waters,  7  Taunt.  874 ;;B.  C. 
2  Marsh,  561.  Where  the  trustees  were  r.utborised  to  give  receipts  for  the  purchase 
money  of  lands  directed  to  be  sold,  and  sjich  money  was  to  be  laid  out  in  the  purchase  of 
ether  lands,  to  be  settled  in  the  same  manner  as  those  sold,  a  parchsser,  having  paid  the 
purchase  money  bona  fide  to  the  trustees,'  and  having  taken  their  receipt,  cannot  be  af- 
fected by  any  misapplication  of  the  money  by  them;  Raper  v.  Halifax,  8  Tnunt.  845. 
Where  trustees,  under  the  General  Turnpike  .Act,  3  Geo,  4.  c.  126.  by  ioiprovidg  the 
eenrse  of  a  public  read,  had  caused  a  eonsequontial  injury  to  a  private  individual,  whose 
estate  abutted  on  the  road,  held  that  they  were  not  liable  to  an  action,  it  appearing  that 
they  had  not  exceeded  the  aaihority  given  them  by  that  statute;  Bollon  v.  Crowtber,  4 
D.  &  R.  195;  S.  C.  2  B.  &  C.  70,3;  and  see  Hall  v.  Smith,  2  Bing.  156.  Trustees  ap- 
pointed by  the  Liverpool  Dock  Act  are  liable  to.  the  doty  on  sales  by  auction  ordered  by 
•  them  in  the  execution  of  their    trust;  Rex  v.  Winstanley,    8    Price,  IbO.     A  trustee  whe 

lodges  money  in  a  banker's  hands  merely  on  personal  security,  at  the  same  time  thtt  be 
Cakes  a  bond  for  his  own  money,  is  guilty  of  gross  negligence,  and  liable  on  failnre  of  tht 
tinker;  Anon.  LofTt.  492. 
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ble  for,  and  mon^y  arwiog  in  execution  of  the  said  trusts  in  the  said  indeo-  oountabU 
tarv,  bat  what  the  person  or  persons  so  to  be  accountable  shall  actually  '''^"  *?*"*/, 
receive;  that  the  marriage  was  solemnized;  that  Thomas  Hodgson  afterwards /^^^^^^*' 
died;  that  J.  Hardman  died  in  the  life-time  of  Peter  Holme,  who  afterwards  bind  the 
died  also;  that  on  the  death  of  the  said  Peter  Holme,  administration  of  his  trustees  as 
eetrnte  and  effects  was  granted  to  her,  the  defendant;  that,  in  pursuance  of  the  ^  oovonant 
aaid  indenture,  the  said  P.  Holme  in  his  life-time  received  1,800/.  part  of  the  ,j|"',I,^*  f  ;„ 
eaid  personal  estate  of  the  said  defendant.  demnity  to 

Per  Lord  Mansfield,  C.  J.     This  is  merely  a  common  clause  of  indemnity,  ramova  re 
which  is  inserted  in  all  settlements.      The  sense  of  it  is  this,  that  the  trus-  sponiibili  ^ 
lees  and  their  heirs  shall  not  be  accountable  for  more  than  they  receive:  '3^* 
they  are  accountable  for  what  they  actually  receive,  but  not  as  under  a  cove- 
nant. 


V.  RELATIVE  TO  REMEDIES  BY  AND  AGAINST  TRUS- 
TEES  AND  CESTUI  QUE  TRUST  OF  LAW.*  See  antt, 
tit.  Parties  to  Action,  and  arde^  p.  215.  n. 

Ktfer.     See  anie^  tit.  Leather. 

VtrfnftS  ^OlUflZf  itumhxUifity     See  ante,  tit.  ITmrem/y. 

SunfltniSe  VBtllB  Bfpjlrttt.     See  ante,  tit.  Parties  to  Action$, 

W^UXhUtyi'     See  ante  J  tit  Common,  I  S17  1 

CumfHd  jB^fohtaiaS.     See  ante,  tit.  Highway. 

1.     LoANBT  V.  Stoni.  T.  T.  1825.  K.  B.  8  D.  &  R.  7L7;  S.  C.  2  B.  &  C. 

515. 

A  turnpike  act  imposed  a  scale  of  tolls  upon  horses  only,  drawing  or  not  By  « torn 
drawing  carriages  respectively,  as  the  case  might  be;  and  by  a  clause  of  ex-  f '     **V  . 
emption  it  was  provided  that  no  person  should  be  liable  to  pay  toll  more  than  oarriacee 
once  for  passing  and  re-passing  the  gates  on  the  same  trust  at  any  time,  at  any  having  paid 
one  day  with  the  same  horses  and  carriages,  through  the  same  toll  gate;  but  one  toll 
that  every  person  having  paid  toll  once  should  afterwards  pass  and  repass  ^Ugf*^  ?*** 
with  the  same  horses  and  carriages  toll  free  during  the  same  day,  through  the  on^hTaame 
same  gate  where  such  toll  was  paid ;  and  a  stage  coach  drawn  by  four  horses  j^y  toll- 
having  passed  through  a  gate  on  trust,  and  paid  the  toll  in  the  morning,  and  free ;  held, 
In  the  evening  of  the  same  day,  the  same  horses  drawing  a  different  coach  of  that  the 
the  same  name,  belonging  to  the  same  proprietors,  driven  by  the  same  coach- '^™® 
tnan,  but  carrying  different  passengers  and  parcels  for  hire,  attempting  to  re-^^^^*    ^ 
pass  through  the  gates,  and  a  second  toll  being  demanded  and  refused,  the  col- aiflferent 
lector  seized  one  of  the  horses  until  it  was  paid.    Held,  in  trespass  for  seizing  carriage 
and  detaining  the  horse,  that  the  action  could  not  be  sustained,  the  carriage  ^"^e  not  ex 
aifd  horses  not  being  exempted  from  a  second  toll.  rlTBaimiUr 

2.     NoRRis  V.  PoTE.  M.  T.  1822.  C.  P.  3  Bing.  41.  giaSite 

By  the  enacting   clause  of  a  turnpike   act   it   was  provided,  that  there  where  it 

should  be  taken  of  every  person  attending  any  cattle  or  carriage,  for  every  was  "ir  an v 

horae  drawing  every  stage  coach,  the  sum  of  6  J.      By  an  exempting  clause  P^^^  j^"^ 

it  was  added  that,  if  any  person  should  have  paid  the  toll  for  passing,  the  same  ^'^^  peraon 

pemon  upon  producing  a  ticket,  should  be  permitted   to  repass  free  with  the  shall  be  ex 

enoptf  held 
*  No  Mtion  at  law  will  lie  againat  tnuteea,  either  by  their  eeetui  que  truet,  or  in  case  of^^  „o  i^u 

hie  bankroptey,  by  the  aaaigneea  of  aoch  eeetui  que   truet;  Allen  ▼.  Imlett.  Holt,  641.  attached  to 

Aad  ibe  Ecoleaiastical  Coart  haa  no  joriadiction  over  atraatee  under  a  teatator'a  will;  there-  ^  different 

fore,  where  a  traatee  waa  arreated  and  committed  on  a  writ  de  eontumaee  capiendo^  on-  eoaeh  aad 

der  the  ttaC  SSGeo.  8.  c.  127.  for  not  exhibiting  an  inventory   and  accoant  of  the  geoda 

of  a  testator,  the  Coart  of  King'a  Bench  ordered  him  to  be  diacharged  oat  of  costody; 

Rex  V.  Jeokioa,  8D.  k  R.  41;  9.  C.    Nom.   ex  parte  Jenkina,  1  B.  4i  C.  656.     A  troatee 

oader  the  54  Geo.  8.  c.   187.    (Seeteh  Baekropt  Act)  eannot  aae  ui  hia  oi^d  oajQo  for  a 

m;Ms9£  ia  aetioa;  Jeffirey  v.  M'Toggrat,  6  M.  t  S.  126. 
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honeibe  same  cattle  or  carriages.  Held,  that  the  toll  having  been  paid  by  the  coach- 
longing  to  njQQ  QQ  passing  for  horses  drawing  a  stage  coach,  a  second  toll  could  not  be 
moDT^etor  ^Icmanded  for  the  same  horses  repassing,  though  wiih  a  difiereat  coach  and 
SiiYlQg  paid  different  coachman,  but  belonging  to  the  same  proprietor, 
onco.'  3.  Fearnley  v.  Morley.  H.  T.  1824.  K.  B.  7  D.  &  R.  832;  S.  C.  5  B.  & 
\_  218  ]  C,^.-%^P,  Jackson  v.  Carreen.  H.  T.  1824.  K.  B.  7  D.  &  R.  838; 

S.  C.  5B.>C.3l. 
So  where  A  turnpike  act  imposed  tolls:  1st.  Upon  carriages  drawn  by  horses;  2d. 
^^'••j^^'^^'Upon  horses  not  drawing;  3d.  Upon  oxen,  4rc.;  provided  that  all  persons  ha- 
er  held  ^^^^  P^'^  once  for  their  carriages,  horses,  and  cattle,  returning  the  same 
that  draw  day  with  the  same  carriages,  horses,  tind  cattle,  should  pass  toll  free.  A  sub- 
ing  a  differ  sequent  act  recited,  that  it  was  expedient  to  increase  the  existing  tolls,  and  re- 
ent  coach  enacted  the  provisions  of  the  former  act,  subject  to  some  alterations;  one  of 
^'**t"hein  which  was,  that  the  former  tolls  should  cease,  and  that  instead  thereof  there 
ioa  new  should  be  paid  a  certain  toll  for  every  horse  drawing  a  carriage.  Four  horses 
duty.  passed  a  toll  gate  in  the  morning,  drawing  a  carriage,  and  repassed  the  same 

And  where  gate  in  the  evening,  drawing  a  different  carriage:   held,  that  being  the  same 
« lumpike   horses,  they  are  not  liable  to  a  second  toll. 

act  impog  4      Williams  v.  Sanger.  E.  T.  1810.  K.  B.  10  East,  66. 

•^  r«  car°°      -^  turnpike  act  imposing  a  loll  on  every  carriage  and  on  every  horse  pas* 

riage*n<^     sing  through  the  gate,  and  exempting  any  person  from  paying  more  than  once 

on  every     in  a  day  for  passing  or  repassing  with  the  same  carriage,  exempts  the  traveller 

horse  pass  from  paying  a  second  time  in  the  day  for  the  passage  of  the  same  carriage, 

ingi  *0'»j>d  though  drawn  by  different  horses,  being  the  same  in  number;  and   another 

th  *  uavel    clause  providing  that,  in  all  cases  of  carriages  travelling  for  hire,  the  traveller 

•ier  from      ^^  paSsenger  therein  shall  be  considered  as  the  person  paying  the  toll,  and 

paying        that  such  payment  shall  not  exempt  such  carriages  repassing  with  a  different 

more  than  traveller,  does  not  extend  to  stage  coaches,  the  carriage  itself  not  being  there 

?°iV°h*t     ^ired  by  the  respective  passeng-ers,  but  only  a  conveyance  by  it;  and,  there- 

«tlw  coach    ^^^^9  ^"^^  stage  coaches  are  freed  of  toll  under  the  former  clause,  by  one  pay- 

fdriven  by    (nent  in  the  day,  although  returning  with  different  passengers   and   different 

cjthe  aame     horses,  the  horses  being  the  same  in  number. 

fflaan,  though  drawn  by  different  horse-s,  and  loaded  with  other  passengers,  wan  ezfinlpt. 

L  219  T        5.  HicKiNBOTHAM  V.  Perkins.  H.  T.   1824.  C.  p.  3  Moorb,  185. 
An  exempt     A  clause  in  a   turnpike  act  exempted  from  toll  all  carriages  employed    in 
dug  clause   ^j^^  conveyance  of  materials  for  repairing  the  road,  or  any  of  the   highways 
ipike  act  ia  '"  ^^®  parishes  in  any  part  of  the  road;  and  in   a  subsequent  part  exempted 
40  be  con    generally  carriages  employed  in  conveying  implements  of  husbandry  or  ma- 
fltnied  fa         •  9©^  when  a  tarnpike  act  imposed  atoll  first  opon  every  carriage  drawn  by  horses,  then 
flrourably.f  gp^n  every  horse  not  drawing,  and  then  upon  every  drove  of  oxen  or  cattle,  with  a  provi- 
eo  that  no  more  than  one  toll  should  be  taken  from  any  person  repassing  on  the  same  day 
with  the  aame  horses,  cattle,  beasts   and   carriages;  where  a  stage  coach   d'rawn  by  four 
horses  paid  the  toll  in  the   morning*  and  in  the  evening  of  the  same  day  repassed  with  the 
aame  driver,  but  with  different  horses  and  passengers;  held  that  a  second  toll  was  notpaya- 
ble;  WaterhoQse  v.  Ke^n,  6  D.  &  R.  257;  S.  C.  4  B.  &  C.  200.  And  where  by  a  local  turnpike 
act,  2  Geo.  2.  c  67.  a  certain  toll  was  imposed  on  carriages,  and  not  on  the  horses  draw- 
ing  them,  with  a  provision  that  no  person  having   paid  such  tolls,  and  producing  a  ticket, 
should  be  again  liable  on  the  same  day;  and  by  a  subsequent  local  act,  49  Geo.  8.  c.  28. 
reciting  the  former  one,  the  old  tolls  were  repealed,  and  others  impobed,  in  respect  of  the 
horses  drawing  and    not  on  the   carriages;  but  all  the  proviiions  of  the  former  act  were  to 
becontinned  as  fully  as  if  they  had  been   re-enacted;  held  that  toll  having  been  made  on. 
horses  passing  with  a  carriage,  no  new  toll  was  deroandable  on  the  same  horses  returning 
the  same  day,  although  drawing   a  diflerent   carriage;  Gray  v.  Shilling.  4  Moore,  371;  S. 
C.  2  B.  &  B.  30.     A  turnpike  act  imposed  tolls  first  on  horses  drawing  carriages;  second 
on  carriages  fixed  to  waggons;  third  en  horses  not  drawing;  and  fourth,  on  oxen,  &e.  pro- 
viding that  every    person  having  paid  the  toll,    on    producing  a  ticket   denoting  such  pay- 
ment should  be  permitted   to  pass  and  repass  once  in  the  same  day  the  gate  mentioned  in 
such  ticket  with  the  same  horses  or  other   beasts,  coach,  or  other  carriages,  withoat  being 
liable  to  anjii. additional  toll.     Where  the   same  horses    passed   and  repassed  once  in  the 
same  day  drawing  different  carriages  belonging  to  the  same  person,  held,  that  only  one  toll 
eras  payable;  Chambers  v.  Williams,  7  D.  &  R.  842. 

t  The  town  of  Battel,  in  the  county  of  Susitex.  is  excluded  out  of  the  turnpike  act  oi  86 
Geo.  2.  o.  f)4;  HammonJ  v.  Brovver,  I  Bu'r.  376;  8,  C.  "  Ld.  Keo  32.     A  cart  drawn  by 
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nure.  In  the  following  clause  the  trustees  were  empowered  to  compound 
with  persons  who  resided  in  one  parish  and  occupied  lands  in  an  adjoining 
parish.  The  plaintiflf's  waggon  was  passing  on  the  road  laden  with  lime,  from 
one  parish  to  another,  for  the  purpose  of  the  cultivation  of  his  farm  situate  in 
the  latter,  neither  of  which  were,  in  any  of  those  parishes  through  which  the 
road  passed;  held  that  this,  being  an  exemption  in  the  former  clause  in  favour 
of  husbandry,  was  to  be  beneficially  constraed,  and  then  it  was  not  restrained 
by  the  subsequent  one;  and  that  consequently  the  plaintiff  was  not  liable  to 
the  payment  of  toll. 

6.  Harrissonv.  Brough.  T.  T.   1796.  K.  B.  6  T.  R.  706.  \  220  J 

The  question  was,  whether,  in  a  turnpike  act  imposing  tolls  on  horses  and  ^  proviaiom 
cattle  going  to  or  returning  from  pasture,  horses  attending  cattle  returning  ®"™P^'"*^- 
from  pasture  are  exempted.     Lord  Kenyon,  C.  J-     The  question  is,  whether  j^n  i«^||,n, 
a  horse  going  to  fetch  cattle  was  attending  the  cattle  at  the  time?     Barely  atteadiDg 
stating  the  question  is  answering  it;  when  the  horse  is  attending  the  cattle,  the  cattle  re 
turnpike-man  can  see  what  is  passing,  and  of  course  can  judge  when  the  par-  burning 
ty  is  entitled  to  the  benefit  of  the  exemption;  but  he  has  no  means  of  knowing  ^    "I,*^**:   " 
whether  a  horse  is  going  to  fetch  cattle.    If  this  were  allowed  to  be  an  exemp-  appUeti  to^ 
tion,  it   would  open  a  great  door   to  fraud  on  the  turnpike-men.     I   am,  horaee  ecta- 
therefore,  of  opinion,  thai  the  plaintiff  is  neither  within  the  words  or  the  spirit  nHy  in  com 
of  either  of  those  exemptions.     Poslea  tolhe  defendant.  Pf^y  ^"l* 

7.  Peacock  v.  Harris.  T.  T.  1812.  K.  B.  JO  East,  104.  Acoulctir 

In  this  case  the  Court  held  that  a  collector  or  renter  of  turnpike  tolls,  may  sue  for 
though  illegally  appointed,  without  the  forms  prescribed  by  the  act  of  parlia-  tolls  tho' 
ment,  may  still  recover  upon  a  count,  for  an  account  stated,  the  amount  of  the  not  appoinii 
tolls  for  which  he  had  credited  the   defendant  passing  through  the  gate,  no!^*"^"* 
objection  being  made  to  the  plaintiff's  title  by  the  trustees  or  creditors  of  the  gcrib^bv- 

hornes  laden  with  manure  for  the  manuring;  of  land  is  exempt  from  toll;  Rex  t.  Adams,  6  }"^  Btatut%> 
M.  4r  S.  32,    An  act  of  parliament,  exempting  carts  and  waggons  loaded  with  manure  from  "npotm^ 
toll  exempts  tliem  from  toll  if  they  are  going  empty  to  fetch  manure;  Harrison  ▼.  lames,  2  ^^^*^  toUs«> 
Chit.  507;  52  Geo.  3.  c.  145.     Under  an  exemption  from  toll,   in  an  act  of  parliament  for- 
carts  sarrying  compost,   &c.  or  anything  whatever  u^ed  in  the  manuring  of  land,  the  car- 
riage of  lime  is  not  exempt;  the  words  '*  or  any  thing  whatsoever  used  id  the  manuring  of 
land"  being  considered  as  only  applying  to  the  carriage  of  ploughs,  barrows,  and  such  like 
iii8lrameot«;  King  v,  Gough,  2  Chit.  655.     Lime  is  not  within  the  exception  of  the  turn- 
pike  act;  31   Geo.  2.  Anon.  Lnffr.  324.     A  waggon  returning  from   London  loaded  with» 
dunff  is  not  liable  to  be  weighed  and  charged  with  overweight,  under  13  Geo.  3.  c.  84.  or 
14  Geo.  3.  c.  8*2.  by  carrying  home  two  empty  bottles  and  an  empty  basket,  in  which  tfae^ 
produce  of  husbandry  bad  beeo  brought  from  the  country  the  same  day;  Chambers  ▼.  Eaves, 
2  Campb.  393.     The  question  of  exemption  from  toll  cannot  be  tried  in   an  indictment 
against  the  turnpike-keeper  for  extortion  in  taking  the  toll,  unless  the  ground  of  exemptioa- 
was  specified  to  him  at  the  time  when  the  toll  was  taken;  Rex  v.  Hambyn,  4  Camp.  379« 

A  bridge  is  not  a  highway   within  the  meaning  of  13  Geo.   3.  c.  84.  s.  60.  by   which 
earriages  employed  in  carrying  materials  for  the  repair  of  any  tumptke-road  or  public  high- 
way are  exempted  from  toll;  and  therefore  loU  is  payable  for  a  carriage  employed  in  carrvin|i^ 
materials  for  the  repair  of  a  b-idge  along  a  turnpike  road;  Osmond  v.  Widdicombei  2  a.  Bl 
A,  40. 

Timber  carriages  laden  with  only  one  piece  ire  not  exempted  out  of  the  turnpike  acts; 
StevsDs  v.  Doflfiy,  2  Burr.  2258.     Where  a  turnpike  act  exempted  persons  from  toll  in  going 
and  returning  from  their  proper  parochial  church,  chapel,  or  other  place  of  religious  wor- 
ship, on  Sundays,  hold,  that  the  word  **  parochial*'    extended   over  the  whole  clause;  and:^ 
therefore  a  Dissenter  was  not  within  the  exemption   in  going  to  and  returning  from   bis 
proper  place  of  religinu^  worship,  situate  out  of  the  parish  in  which  he  resided;  Lewis  v. 
Hnmrannd,  2  B.  ^  A.  206.     In  a  turnpike  act  imposing  tolls  on  horses,  &e.  cattle  going  tot* 
or  returning  from  pastture*  and  horsovi  attending  cattle  returning  from  pasture,  were  exempt- 
ed; held,  that  a  hor:«e  ridden  by   flie  o^ner  of  the   cattle  at  pasture  did  not  come  withia- 
either  of  the  exceptions;  Ilarrisson  v.  Brough.  6  T.  R.  706.     The  exemption  in  the  Gener- 
al Turnpike  Act,  13  Geo.  3.  c.  34.  from  payment  of  toll  by  a  passenger  crossing  a  road,. 
and  not  going  100  yards   thereon,  is  confined  to  carriages,  &o.  merely  crossing  the  road; 
Phillips  v.    Harper,  2  Chit.    412.     The  General  Turnpike  Act,    13  Geo.  3.  c.   84.  s.  34., 
exempts  from  toll  carringes  passing  on  a  turnpike  road  fdr  a  less  distance  than  100  yards, 
whether  they  quit  the  road  on  the  same  side  on  which  they  entered  it,  or  the  opposite  side! 
Mayor  ▼.  Oxenham,  5  Taunt.  340. 

*  Toll-gatekeepers  suing  for  acts  done  under  the  25. Geo.  3.  c.  51.  need  not  sue  in  th« 
senoty  wlisre  the  fact  was  committed,  as  they  must  do  under  the  13  Geo.  3..  c-  78.  ■•  81 ;; 
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turnpike.  And  the  plaintiff  having  sent  to  the  defendant  an  account  of  the 
tolls  due,  who  not  long  aflet  sent  5L  inclosed  in.  a  letter  to  the  plaintifi,  in 
which  he  stated  that  she  should  have  the  remainder  next  week,  is  evidence  of 
such  an  account  stated,  and  a  recognition  of  the^  intestate's  title  to  be  account* 
ed  with  for  the  tolls;  Peacock  v.  Harris,  10  East,  104. 

The  con       Wnftoersftg. 

.traction        ,       p^.^   ^     j^^     CHANCELLOR   OF     CAMBRIDGE.     M.   T      1794.     K.     B.    6. 

Gni.eriity  T.    R.   89. 

on  their  Per  Lord  Kenjon,  C.  J.     The  interpretation  put  by  the  Universities  on 

■latute  is     their  own  statutes  Is  conclusive. 

^"•*-*       .  2,  Case  of  the  Universitt  of  Cambridge.  H.  T.   1712.  K.  B.  10  Mod. 

ThT  -  ^^^• 

ChanMiior      ^^^  University  of  Cambridge  had  a  charter  granted  to  them  by  Queen 

or  Cam       Elixabetb,  whereby  cognilio  placitorumy  with  exclusive  words  non  aliln,  Sec, 

bridge  may  was  given  to  the  Court  of  the  Vice  Chancellor,  to  proceed  iecundem  legem  d 

claim  coDu  consueiudineni  of  the  University  in  all  cases  where  any  of  the  body  are  defea- 

the*^1°^     dants,  which  charier  was  confirmed  by  parliament. — Resolved,  that  after 

where  ft      imparlance  it  was  too  late  to  make  that  claim. 

^r.m     WttlatoCttl  aiH8cm6i8.t 

ber  of  the  Baring  v.  Skellon,  5  T.  R.  16.  A  notice  of  action  under  an _ act  of  parliament  agairnt  ■ 
Univerijty  toH-ga(e  keeper  for  demanding  and  taking  of  the  plaintiflT  toll  for  and  in  respect  of  certaio 
liefore  im  matters  and  things  particularly  mentioned  and  exempted  from  the  payment  ortoll,  in  and  by 
parlance. f  ^  certain  act  of  parliament,  intituled,  &c.  is  uncertain  and  bad;  Freeman  ▼.  Fine,  2  Chit. 
673. 

*  The   university  have  no  right  to  a  copy  of  publications  entered  at  StalJonara'  Hollf 
Cambridge,  University  of,  v.  Peyor,  16  East,  317. 

f  The  charter  of  the  University  of  Cambridge  does  not  extend  to  sue  therefor  the  penal- 
ty of  an  act  of  parliament;  but  such  snit^  ought  to  be  in  the  King's  Court,  for  a  recovery 
there  i^not  pleadable  in  bar  here;  University  of  Cambridge  v.  Price,  Skin.  665^  When 
an  attorney  is  plaintiff,  the  University  is  not  entitled  to  conusance  of  the  cause;  serob. 
Willes,  2.33.  240,  241.  The  University  of  Cambridge  moved  far  a  snperaedeaa  to  a  pr«hi- 
*bition,  or  for  a  consultation,  but  ruled,  that  they  ought  to  declare  and  plead  their  privilege; 
and  when  it  was  pleaded,  they  would  take  notice  of  it  upon  a  motion;  and  rule  waa  givea 
for  them  to  declare;  Skin.  665. 

\  An  unlawful  assembly,  according  to  the  common  opinion,  is  a  disturbance  of  thepeaer 
by  persons  basely   assembling  togetiier  with  an « intention  to  do  a  thing;  which,  if  it  ware 
executed  would  make  them  rioters,  but  neither  actually  executing  it  nor  making  a  aotioD 
towards  its  execution.     Mr.  Serjeant   Hawkins,  however,  thinks  this  mudh  too  namvw  ao 
opinion,  and  that   any   meeting  of  great  numbera  of  people,  with  sueh  circumstances  of 
terror  as  cannot  but  endanger  the  public  peace  and  raise  fears  and  jealousies  anong  the 
king's  subjects,  aeems  properly  to  be  called  an  unlawful  assembly.     As,  where  great  nuoi<- 
bers,  complaining  of  a  common  greiveance,  meet  together,  armed  in  a  warlike  manner,  iiv 
order  to  consult   together  concerning   the  most  proper  moans  for  the  recovery  of  their 
interests;  for  no  one  can  foresee  what  may  be  the  event  of  such  assembly;  1  Hawk.  P.  C 
e.  65.  s.  9.     So,  in  recent  cases,  it  has  been  ruled  that  an  assembly  of  great  numbers  of 
persons,  whiuh,  from  its  general  appearance  and  accompanying  circumstances,  is  ealeulated 
to  excite  terror,  alarm,  and  consternation,  is  generally  criminal  and  unlawful;  Rex  v.  Hoot 
and  Others,  York  Spring  Assizes,   1820;  Bedford  v.   Binley,  Lancaster  Spring   Aaeizea, 
1822;  3  Stark,  c.  76.     And  all  persons  who  join  in  the  assombly  of  this  kind,  disregarding' 
its  probable  eflTect,  and  the  alarm  and  consternation  which  are  likely  to  ensue,  and  all  who 
give  countenance  and  support  to  it,  are  criminal  parties.     An  assembly  of  a  raan'e  frieade 
for  the  defence  of  his  person  against  those  who  threaten  to  beat  him  if  he  so  to  ancb  a 
marker,  is  unlawful;  for  he  who  is  m  fear  of  such  insults  must   provide  for  his  safety  by 
demanding  the  surety  of  the  peace  against  the  person  by  whom  he  is  threatened,  and  not 
make  use  of  such  violent  methods,  which  cannot  but  be  attended  with  the  danger  of  raisiof^ 
tumults  and  disorders  to  the  disturbance  of  the  public  peace.     But  an  assembly  of  a  mao'e 
friends  in  his  own  house,  for  the  defence  of  the  possession  of  it  against  such  as  threaten  ta 
.  make  an  unlawful  entry,  or  fur  the  defence  of  his  person  against  such  as  threaten  to  beat 
faim  in  his  house,  'is  indulged  by  law;   for  a  man's  house  is  looked  upon  aa,  his  oastle;  I 
Hawk.  P.  C-  c.  65.   ss.   9,  10;  19  Yin.  Abr.  Riots,  &c.  5,  6;  Regina  v.  Solev;  11  Mod. 
J  16.     He  is  not,  however  to  arm  himfelf,  ami  assemble  his  friends  in  defence  of  his  close; 
Rex  V.  the  Bishop  of  Bangor,  Shrewsbury   Summer  Assizes,  1796.     The  conspiring  of 
several  persons  to  meet  together  for  the  purpose  of  disturbing  the  peace  and  traoc{uillity  of 
the  realm,  and  of  exciting  discontent  and  dfsafiection,  and  of  exciting  the  king's  subjeets 
19  hatred  of  the  government  and  conrtittttien,  may  be  prosecuted  by  an  indictnieai  fitt  % 
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I.  RELATIVE  TO  DEBT  FOR. 

(A)  Declaration. 
l.ELdER  V.  Marsden.  H.  T.  1807.  C.  P.  5  Taunt.  25. 
Th«  plaintiff  declared  that  the  defendant  was  indebted  to  him  at   London  The  ymu* 
St.  Marj«le-bow,  for  the  use  and  occupation  of  a  certain  messuage  of  the  '•  iransito 
plaiotiO's  by  the  defendaat  at  his  request,  and  with  the  plaintiff's  permission,  ^' 
occupied  without  showing  where  the   house   was.     After  a  verdict  for  the 
plaintiff,  a  rule  nisi  was  obtained  to  set  it  aside  upon  the  ground  that  in  the  de« 
claration  no  county  was  shown  where  the  premises  were  situate,  which  was 
necessary,  this  being  a  local  action.     Mansfield,  C.  J.     The  Court  of  K.  B. 
have  clearly  decided,  in  King  y.  Fraser,  that  debt  for  use  and  occupation  is 
not  a  local  action,  for  if  it  were  a  local  action,  the  demurrer  in  that  case  must 
clearly  have  been  allowed.     They  have  decided  therefore,  only  that  it  is  un- 
necessary to  name  the  parish,  but  it  is  unnecessary  to  show  in  what  county 
the  premises  lie.     However,  even  upon  the  old  doctrine,  the  plaintiff  may 
bring  his  action  where  he  will:   in  respect  of  the  privity  of  contract,  there  is 
no  distinction  in  this  point  between  a  parol  lease  and  a  lease  by  deed. 

2.  WiLLKiNs  V.  Wingate.  M.  T.  1796.  K.  B.  6  T.  R.  62.  (  HS  ] 

Thss  was  an  action  of  debt.     Issue  was  taken  on  the  plea  to  the  first  count;  And  tbe  d« 
it  was  alleged  in  the  second  count,  that  the  plaintiff,  on  the  20th  December,  ®**™*'on 
1791,  demised  to  the  defendant  a  messuage,  kc.  for  three  years,  to  commence  ^^r^^ 
on  the  21st  of  that  month,  at  the  yaerly  rent  of  30/.,  payable  on  the  25th  ofwiUiout  d« 
March,  the  24th  of  June,  the  29th  of  September,  and  the  25th  of  December;  tailing  th« 
that  the  defendant  entered  on  the  22nd  of  December,  1791;  and  that  16/.,forP!'^|^»'*™ 
half  a  year's  rent  became  due  on  that  day.  •  The  third  count  was  for  use  and  iL^^  ^*'* 
occupation  generally,  for  10/.  for  half  a  year.     To  the  second  count  the  de-        ' 
feiidant  pleaded,  that  plaintiff  had  nothing  in  the  said  messuage,  with  the  ap- 
purtenances, at  the  time  of  making  the  demise  therein  supposed,  or  at  any 
time  since,  whereof  he  could  make  the  said  demise.     He  demurred  to  the 
last  count. .  The  plaintiff  replied  to  the  second  plea,  that  the  defendant  ought 
not  to  be  admitted  to  say  that  he  the  plaintiff  had  nothing  in  the  said  messuage, 
&c.,  because  the  plaintiff  demised  the  said  messuage,  &c.   to  the  defendant, 
by  a  deed  dated  20th  of  December,  1791,  which  was  sealed  by  the  defendant 

ooDfpiracy;  Rex  y.  Hant  &  Other,  3  B.  &  A.  566.  Unlawful  assemblies  and  seditious 
meetings  having  in  many  instances  oppeared  to  threatten  the  publie  tranquillity  and  tho 
security' of  the  government,  several  statutes  have  been  passed  for  the  purpose  of  their  mere 
immediate  and  effectual  suppression.  The  statutes,  however,  being  numerous,  it  will  saffic* 
to  refer  to  them;  1  Geo.  1.  s.  2.  c.  5;  39  Geo.  3.  c.  79;  60  Geo.  3;  and  1  Geo.  4.  e.  1;  33  Geo, 
3.  e.  29;  13  Car.  2.  s.  I.  c.  5;  57  Gen.  3.  c.  19;  and  a  more  recent  statute,  60.  Geo.  3;  and 
1  Geo.  4.  c.  6.  contained  many  enactments  relating  to  assemblies  of  persons  collected  for 
the  purpose  or  under  the  pretext  of  deliberating  on  public  greivanoes  and  of  agreeing  oq 
petitions  and  addresses  to  the  throng,  or  to  the  houses  of  parliament,  which  were  only 
temporary  enactments,  and  appear  to  have  now  expired.  But  the  5iat.  57  Geo.  3.  c.  19. 
eontatofl  also  several  enactments  rela(in.«r  to  meetings  and  assemblies  of  |>ersons  which  are 
not  of  a  limited  duration.  .\s  to  the  indict:uent,  evidence,  trial,  and  ptmishment,  see  ante, 
tit.  Riot. 

*  An  action  of  debt  or  assumpsit  will  lie  for  use  and  oscupation  where  rent  is  in  arrear 
by  a  tenant  who  holds  under  a  lease,  not  by  deed,  as  under  a  writing  without  seal,  or 
a  parol  demise.  The  cases  as  t.>  when  action  may  be  sustained  are  collected  pest, 
diT.  II. 
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$[B  wdl  as  the  plaintiff.  To  this  replication  the  defendant  demurred,  and 
signed  for  cause,  that  the  demise  in  the  replication  was  not  averred  to  be  the 
same  demise  as  was  mentioned  in  the  second  count;  and  that  it  did  not  ap- 
pear in  or  by  the  replication  for  what  term  the  plaintiff  demised  the  said  ni«8- 
luage,  8lc.  to  the  defendant,  or  that  it  was  for  the  said  term,  or  under  she  same 
rent,  as  set  forth  in  the  second  count  of  the  declaration.  Counsel  for  the  de- 
fendant was  proceeding  to  argue  that  an  action  of  debt  would  not  he  for  use 
and  occupatfon  generally,  for  that  the  particulars  of  the  demise,  the  entry  of 
the  lessee,  and  the  time  when  the  rent  became  due,  should  have  been  stated. 

Lord  Kenyon,  C.  J,,  said,  that  the  contrary  had  lately  been  determined  m 
the  Court  of  Common  Pleas,  and  that,  according  to  a  case  in  Salk.  277.  the 
second  plea  could  not  be  supported,  both  parties  having  executed  the  deed; 
though,  whether  the  estoppel  was  formerly  replied,  was  perhaps  another 
question. 

'  3.  Rex  v  Fraser.  H.  T.  1809.  K.  B,  6  East,  348;  S.  C.  2  Smith,  462. 
And  with  In  debt  for  use  and  occupation  the  plaintiff  declared  generally  for  the  use 
out  bating  and  occupation  of  divers  messuages,  lands,  and  tenemetits,  without  specifying 
where  the  ^Yiete  they  sre  situate.  Lord  Ellenborough,  C.  J.  The  moment  it  is  laid 
SreTituat  ^^^^^  ^^^^  »«  »^'t»on  of  debt  will  lie  for  use  and  occupation,  the  action  of  debt 
ed.  attracts  to  itself  all  the  generality  of  pleading  which  is  allowable  in  the  ordina- 

ry count  for  use  and  occupation  in  assumpsit.     The  question  in  this  case  will 
be,  therefore,  whether  a  count  in  cLssumpsit  so  framad  as  this  is,   and  omitting 
to  state  the  place  where  the  messuage  is  situated,  would  be  bad?    Now  it  ap- 
pears to  me,  that,  if  it  were  held  to  be  necessary  so  to  state  it,  it  would  intro- 
duce a  degree  of  nicety  and  exactness  which  might  be  the  means  of  turning 
round  a  plaintiff  and  causing  him  to  be  nonsuited  on  a  point  of  no  importance. 
A  general  action  is  given  by  the  statute  for  use  and  occupution^and  in  the  ge- 
neral form  of  declaring  for  goods  sold  and  delivered,  or  for  bodily  labour  done 
|.  224  ]    and  performed,  even  there  the  one  must  bo  delivered  and  the  other  done  in  a 
particular  place,  but  yet  that  place  and  many  other  unimportant  circumstances 
are  omitted.     If  the  plaintiff  should  yet  charge  the  defendant  with  another 
action,  he  may  now  say  he  has  been  sued  before,  averring  such  circumstances 
for  modifying  the  cause  of  action  as  may  be  necessary,  including   an  aver- 
ment of  the  local  identity  of  the  premises.     This  is  as  much  particularity   as 
is  necessary  in  either  of  the  cases  which   I  have  mentioned,  and  in  this  a 
greater  strictness  is  not  necessary. 
A'nditia     4.  KiRKLAND  V.  PouNSETT..T.  T.    1803.   C.   P.   I   Taunt,  570.    Elger  v. 
now  the  set  Marsden.  H.  T.  1807.  C.  P.  5  Taunt.  25. 

tied  prac         j^^  ^^  action  for  use  and  occupation,  the  Court  said:  The  local  situation  of 
such  local    ^^^  premises  need  not  be  alleged  in  the  declaration, 
descrip  (B)  Pleas. 

tion.»  1.  Hands  v,  Slanev.  E.  T.  1800.  K.  B.  8  T.  R.  578. 

Infancy  Pgj.  Lo,.j  Kenyon,  C.  J.     Use  and  occupation  falls  within  the  fair  liability 

defence ^o  ^^*^^  ^^®  ^^^^  imposes  on  infants  for  being  bound  for  necessaries. 

this  aotionf  *  g^^  jp  gtnted,  and  deacribed  aa  sitaate  in  a  wrong  iKiriah,  it  vt  a  f^tal  rarianee,  Wilaon 
Y.  Clark,  1  Esp.  233;  Gaest  v,  Carmont,  3  Campb.  235;  bnt  where  they  are  described  ai 
sitaated  in  the  pariah  of  Lambeth,  the  real  name  of  the  parieh  beins  St.  Marj,  Lambeth, 
thoogh  usottlly  called  Lambeth,  the  variance  was  held  immaterial,  Rirkland  v.  P«qDsett,'l 
Taont  570;  Goodiitle  ▼.  Walter.  4  Taunt.  632.  where  it  is  said  to  be  suflScieot  to  describe 
premisesas  lying  in  any  parish  by  the  name  by  which  the  parish  is  ordinarily  known;  bnt 
see  Taylor  V.  Sleaman,  1  B.  Moore,  161. 

t  In  debt  for  rent,  on  a  contraet  in  writing,  deed,  or  parole  the  ordinary  and  proper  plea  ^ 
non  demisit.  The  Statute  of  Limitations  is  a  good-  plea,  which  enacts  that  all  Actlone 
for  rent  arrear,  foanded  on  any  contract  wit  boat  specialty,  must  be  brought  within  six 
years.  Thj  statute  of  Limitations  is  a  good  defence  in  an  action  against  a  person  who 
has  been  tensnt'from  year  to  year,  but  who  has  not  within  the  last  six  years  occnpied  the 
premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  can  be  inferred,  thoogh  no 
notice  to  quit  has  been  given;  Lei^h  v.  Thornton,  IB.  Ac  A.  625.  Entry  and  eviction  is 
a  good  plea  to  this  action,  so  that  it  be  such  a  tortious  entry  and  expulsion  as  to  prevent 
any  enjoyment  or  beneficial  occupation  of  the  preoMses^  or  a  tend«r  and  refasal  or  Mt-eff 
may  be  pleaded. 


n 
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S.  Crisp  v.  Churchill.  Cited  1  B.  &  P.  340.  But  that  th« 

Per  Buller,  J.     To  an  action  for  use  and  occupation,  showing  that  the  pre-  ?*'*'"["■ 
Riises  were  occupied  for  a  criminal  purpose  with  the  plaintiff's  knowledge  is  occuoied" 
an  answer  to  the  action.  /«,  /crim 

'- [  2^25  ] 

II.  RELATIVE  TO  ASSUMPSIT  FOR.*  inal  pur 

(A)  In  what  cases,  and  by  and  against  whom  sustainable.  !»"«•  with 

1.  Bull  v.  Sibbs.  M.  T.  1799,  K.  B.  8  T.  R.  327.  fc^owi^d" 

A.  agreed  to  let  lands  to  B.,  who  permitted  C.  to  occupy  them.     A.  brought «"»  good** 
an  action  against  B.  for  use  and  occupation.  defence.  • 

The  Court  said  that,  if  C.  occupied  the  land  under  the  defendant,  the  latter  T^ia  action 
was  answerable  to  the  plaintiff  in  this  form  of  action;  that  an  action  by  the  "  ["■j'*^**" 
tenant  of  the  defendant  was,  as  far  as  respected  the  plaintiff,  an  occupation  by  J^e^efend 
the  defendant  himself;  that  it  need  not  be  stated  in  the  declaration  that  C.  aot  did  not 
held  and  occupied  at  the  instance  and  request  of  the  defendant,  it  being  suffi- occupy  the 
cient  to  declare  on  the  legal  operation  of  an  agreement  that,  where  goods  sold  premises, 


but  let 


to  an 


are,  by  order  of  the  vendee,  delivered  to  a  third   person,  an  action  may   be  v*^  " 
maintained  on  the  common  count  as  for  goods  sold  and  delivered  to  the  ven-QthQ,/ 
dee  himself,  though  in  practice  it  is  generally  stated  that  tho  goods  were  deli- 
vered to  such  third  party  at  the  request  of  the  vendee, 

2.  Naish  V,  Tatlock.  T.  T.  1793.  C.  P.  2  H..B1.  319.  [  226  ] 

In  an  action  against  the  assignees  of  B.,  a  bankrupt,  the  declaration  stated,  But  to 
tkttt  the  delendants  on  such  a  day  were  indebted  to  the  plaintiff  in  L.  for  the  chmrge  one 
use  and  occupation  of  two  houses,  &c.  before  that  time  occupied  as  well  by  P|^'^'°"  '°|\ 
the  bankrupt,  whose  estate  therein  the  defendants  aAerwards  had,  as  by  the  oecupntion 
defendants,  at  their  special  instance  and  request,  for  one  year  then  elapsed,  of  auoihor, 

mod  as  tenants  thereof  respectively  to  the  plaintiff,  and  by  his  permission  the  ii  must  ap 

• 

*  The  Stat  11  Geo.  2.  c.  19.  a.  14.  was  introduced  by  the  leKialatore  in  order  to  ob- 
v'lato  the  frequent  difficulties  which  OQcnrred  in  the  recovery  ef  rent  where  the  demise  was 
not  by  speeialty,  which  providea  that  it  shall  and  may  be  lawful  for  the  landlord  in  such  a 
ease,  to  recover  a  reasonable  satisfaction  for  the  lands,  ac.  occupied  by  the  defendant,  in 
an  actios  on  the  ease,  for  the  use  and  occnpationof  what  wasso  held  and  enjoyed;  and  if  it 
tball  appear  that  there  was  a  parol  demise,  or  an  agreement  (not  by  deed)  whereon  a  cer- 
tain rent  was  reserved,  the  plaintiflf  shall  not,  therefore,  be  nonsuited,  but  shall  make  uso 
thereof  as  evidence  of  the  qaantum  of  damages  to  be  recovered.  And  by  the  same  aet, 
if  a  tenant  for  life  die  before  or  on  the  day  on  which  any  rent  was  made  payable  upon 
nny  lease,  which  determined  on  the  death  of  such  tenant  for  life,  his  executors  may  in  an 
action  on  the  case,  recover  the  whole  or  a  proportion  of  such  rent,  according  to  the  timo  when 
mch  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  in  which  the  said  rent  was 
growing  due.  This  aciion  being  founded  on  a  contract,  express  or  implied,  it  will. not ,4ie 
where  the  holding  ef  the  tenant  is  adverse  and  tortious,  unless  the  plainiilf  discontinues  co 
consider  it  as  such,  by  waiving  the  tort,  and  recurring  to  his  remedy  by  ibis  action  o«  the 
contract;  hence  an  action  of  ejectment,  and  for  use  and  occnpntii)n,  if  resorted  to  at  the 
name  time,  would  be  incongruous  and  totally  unsustainable;  for  in  the  one,  xha  P''""t|ff 
ncknowledgea  the  defendant  as  his  tenant,  and  requests  payment  of  rent;  in  lAe  other  he 
nays  he  is  no  longei  his  tenant  and  therefore  most  deliver  up  the  posfeasion,  which  would 
bo  absurd  and  inconsistent.  So,  the  hnsband  was  holden  not  liable  in  an  »<^»on J^'  ""/?. 
oeeapatioo  by  his  wife,  partly 
maintained  without  attornment 

n.  9.  a  10.  by  the  trustees  of  o 

hie  rent  lo  his  original  landlord,  although  the  tenant  had  no  notic-  of  the  legal  estate  be- 
ing in  the  plaintiff  on  the  record.  And  the  grantee  of  an  annuity  charged  on  the  land,  or 
a  mortgagee,  after  notice  to  the  tenant,  may  also  recover  r«»t  from  the  tenant,  in  an  ae- 
tioafor  nso  and  occupation.     This  action  may  be  supported  agamsi  a  yearly  tenant,  upon 


istent.  So,  the  hnsband  was  holden  not  liable  m  an  action  lor  use  aoa 
Ife,  partly  before  and  partly  after  marriage.  The  tction  may  also  be 
ittornment  or  acknowledgment  of  title  upow  thest»<-  4  &  5  Ann.  c.  16. 
Bstees  of  one  whose  title  the  tenant  had  notice  «»f  bef>re  he  paid  ever 


in  agreement  to  pay  rent  during  the  tenano/.  notw^««tanding  his  bankraptcy  and  the 
oenpation  of  the  premises  by  the  assigns  durinir  part  of  the  time  for  which  the  rent 
.cerued  doe;  but  such  an  action  is  nor  sustainaAle  if  it  appear  that  the  premises  were  let 
to  the  defendant,  with  the  knowledf  of  the  plaintiff,  for  an  illegal  purpose,  as  to  a  pros- 
titntctho  contrict  being  contra  tones  >n  ore,;  IB.  &  P.  840  n.  1  It  will  be  proper 
to  remark  that  the  statute  provides  a  remedy  in  such  cases  only  where  the  agreement  is  by 
dead,  bnt  it  has  been  hold!-,  in  one  case,  4  Esp.  69.  where  the  defendant  held  under  a 
mere  atrecment  for  a  lorto.  which  did  not  amount  lo  an  actual  demise,  that  the  plaintiff 
light  maintain  an  action  for  osa  and  oecnpation,  although  taeh  fgreement  was  not  hj 
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pear  to  b«  gecond  was  upon  a  qmntum  meruit  to  the  same  effect  as  the  indehilaitu.  The 
by  ib€  lat  f^^^^  ^^  j^e  case  were,  that  after  B.  had  occupied  the  premises  during  part  of 
jTerinief'*"^*^®  year  under  an  agreement  to  pay  rent  a  year  for  them,  ho  became  a  bank- 
,•  '       rupt,  whereupon  the  defendants,  his  assignees,  entered  into  possession,  and 


tlOB 


continued  in  the  possession  for  the  remainder  of  the  year.  A  proportion  of 
the  annual  rent  for  that  part  of  the  year  during  which  the  defendants  were  in 
possession  was  paid  into  Court.  It  was  holden  that,  if  the  plaintiff  could  re- 
cover at  all  in  this  form  of  action  against  one  person  for  the  use  and  occupa- 
tion of  another  (as  to  which  the  Court  would  not  give  any  opinion),  it  must 
be  on  the  ground  of  the  occupation  having  been  permitted  at  the  defendant's 
request;  and  that  request  must  be  proved  that  the  words  at  the  special  in- 
stance and  request  of  the  defendants  were  in  this  case  words  of  substance, 
and  operative  connected  with  the  occupation  of  the  defendants,  for  which  they 
were  bound  to  make  a  satisfaction  with  the  occupation  of  B.,  a  stranger,  for 
whose  occupation,  prima /acta  at  least,  the  defendants  were  not  liable;  that, 
in  point  of  tact,  it  was  not  at  the  request  of  the  defendants  4hat  B.  had  been 
permitted  to  occupy;  the  defendants  had  no  relation  to  B.,  but  as  his  as- 
signees^ and  that  relation  did  not  commence  until  the  close  of  B.'s  occupation; 
that  relation,  therefore,  alone  could  not  have  the  effect  of  making  them  per- 
sonally liable  to  answer  for  his  occupation  before  his  bankruptcy.  The  aver- 
ment that  he  had  been  permitted  to  occupy  at  the  request  of  the  defendants 
was  therefore  substance,  and  not  mere  form,  and  as  the  plaintiff  had  failed  in 
the  proof  of  it,  he  was  not  entitled  to  recover  from  the  defendants  the  rent 
due  for  B.^s  occupation. 

3.  Redpath  v.  Roberts.  1796.  N.  P.  3  Esp.  285. 
Wbera  no  In  an  action  for  use  and  occupation  of  apartments  in  the  plaintiff's  house 
notice  to  during  hQ]f  ^  year,  it  appeared  that  the  rent  was  claimed  in  consequence  oF 
been  given  ^b®  defendant  having  neglected  to  give  a  notice  to  quit;  the  defence  set  up 
the  lessor, '  was,  that  the  plainti?,  afler  the  defendant  had  quitted,  had  put  up  a  bill  at  the 
by  putting  window,  hut  Lord  Kenyon,  C.  J.,  expressed  an  opinion,  that  the  defence  in- 
up  a  bill,  sisted  on  would  afford  no  answer  to  the  plaintifTs  action,  it  was  for  the  benefit 
termioe'tbe  ^^  the  defendant  that  the  apartments  should  be  let;  nor  would  he  infer  from 
tenancy. f  ^ke  circumstances  of  the  parties  endeaw)unng  to  let  them  that  the  contract 
was  put  an  end  to;  that  there  must  be  other  circumstances  to  show  it.  and  not 
[  SS7  ]  merely  an  act  of  so  equivical  a  kind;  that,  as  the  plaintiff  had  proved  the  tak- 
ing the  premises  and  the  pajiment  of  the  rent,  it  was  incumbent  on  the  de- 
Where  the  fendant  to  prove  that  the  tenancy  was  determined  by  express  evidence.  The 
derendant  defendant  thereupon  proved  that  a  notice  to  quit  had  been  given,  in  which  the 
tained  DOS  P^**"*'?  ^^^  acquiesced,  and  obtained  a  verdict, 
session  un  4.  CoBB  v.  Carpenter.  M.  T.  1810.  2  Campb.  13.  n. 

der  the  The  defendant  entered  upon  a  leasehold   cottage  under  T.  S.,  who  soon 

plaintiff,      after  mortgaged  it  to  W.  S.,  and  in  1806  assigned  the  equity  of  redemption  to 

l.n  onlv^e  ^®P^^^°^*^-  ^^  ^^®  ^^^^  °^  J"^^'  ^^^^»  ^'  ^'  assigned  the  legal  estate  in 
cover  rent  Premises  to  ttie  plaintiff;  the  defendant  coptinued  in  possession  till  the  Mich- 
from  the  a®Jro*s  fullowin^,  and  had  paid  no  rent  for  the  last  two  years.  It  was  con- 
time  he  has^^nded  that,  althtmgh  a  person  having  the  equitable  estate  only  perhaps  could 
bad  the  le  not  maintain  use  ahd  occupation  without  privity  of  contract;  yet,  the  plaintiff 
fn  hfm  m  '^  T"^  ^^^*^®^  ^^^^  **^®  ^^g»'  estate,  his  title  would  have  reference  to  the 
though  he  ^'""^  ^^"®"  'r  ®^"**^  ^^  redemption  was  assigned  to  him,  so  as  to  entitle  him 
may  have    lo  two  years  rent.     But  Wd  EUenborough  clearly  held  that  he  could  only 

♦  Where  a  sale  i-  rescinded   from  the  vendor's  neglect  to  make  a  good  title,  he  cannot 
aoe  the  vendee,  who  had  been  let  into  i^  possesion  for  the  use  and  occnpation  antecedent 
to  the  recission;  at  least  he  cannot  if  he  h^l  the  ose  of  the  parchase  money  in  the  interim 
or  sQch  a  proportion  as  whence  he  might  have  gninecl  qn  equivalent  to  the  benefit  resulting 
from  the  occupation;  Rutland  v.  Poansett,  2  Taunt.  145. 

t  So.  the  delivery  of  the  keys  of  the  boase  by  'an  ageni  of  the  tenant  to  a  female  ser- 
▼ant  at  ihe  house  of  the  landlord  was  hold  by  Lord  Ellenboro^gh,  C.  J.,  not  sufficient  to 
prove  a  determination  of  the  tenancy,  the  female  servant  not  having  been  called,  and  it 
not  appearing  that  the  kpjs  ever  reached  the  plaintiff,  and  been  accepted  by  him 
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recover  the  rent  for  the  period  between  the  18th  of  July  and  MichaelmaB- quitable  et 
day,  1808.  {•*• '"»« 

5.  Root  v.  Wilson.  E.  T.  1809.  K.  B.  8  East,  311.  ^'''"'** 

In  consideration  that  the  defendants,  on  the  26th  of  November,   1801,  had  Before  6 
become  and  were  tenants  of  a  messuage  under  a  yearly  rent  of  — I. ;  the  de-  ^•'**  ^■' V' 
iendants  promised  to  pay  the  same  during  the  continuance  of  the  tenancy,  '"^".^^  oc 
with  an  averment,  that  the  defendants  continued  tenants  from  the  time  of  mak-cuptttion 
ing  the  promise  hitherto;  that  the  defendants  did  not,  during  the  continuance  lav  against 
of  the  tenancy,  pay  the  rent;  that  on  the  29th  of  September,   1803,  half  a«>»eMe6  up 
year's  rent  was  in  arrear.     Indebitatus  aasumpsU  for   use   and  ocf^up^^i^'^- !|reeineDt 
Q^anium  tnerttU.     Plea,  that  the  defendants  were  traders,  and  committed  an  f^  p_  ^^^^ 
act  of  bankruptcy  on  the  2nd  of  April,  1803;  that  a  commission  issued  on  the  during  the 
5th  of  May  following;  that  an  assignment  was  executed  ^n  the  21st  of  May  tenancy, 
of  the  interest  of  the  defendants  in  the  messuage,  and  A.^and  B.  who  became  "^*'*!!^'  V- 
and  were  on  the  last  mentioned  day,  and  thence  until  the  rent  became   due,  ^*J^n|)"upicy 
cootinued  to  be  possessed  of,  and  occupied  the  messuage.     On.  demurrer,  itandoccu 
was  holden  that,  as  it  had  been  determined  in  Annot  v.  Mills,  that  a  bankrupt  pancy  by 
leasee,  thoueh  out  of  possession,  was  still  liable  upon  his  covenant  to  pay,  so  <^«  ^^'^16 
here  the  detendants  were  liable  upon  their  agreement  to  pay  the  rent;  ^^^^"T^oQn   ■ 
there  was  not  any  distinction  in  this  respect  between  an  agreement  and  acove>    I   ^'^     \ 
nant,  which  is  an  agreement  under  seal,  except  as  to  the  form  of  the  remedy 
upon  it;  that  the  case  of  Annot  v.  Mills,  to  which  this  was  perfectly  anala- 
gous,  did  not  torn  on  any  particular  effect  of  a  covenant  under  seal,  but  on  its 
being  the  personal  agreements  of  the  parties;  and  although  it  was  objected, 
that  if  the  action  was  holden  to  lie,  the  consequence  would  be,  that  there  must 
be  aju  apportionment  of  the  rent,  yet  the  Court  observed,  that  the  landlord  had 
nothing  to  do  in  this  case  with  fhe  question  of  the  apportionment  of  the  rent; 
for  he  proceeds  against  the  parties  with  whom  he  made  the  agreement  which    ■ 
has  been  broken;  the  Court,  therefore,  said  nothing  of  his  right  to  recover 
agaipst  the  assignees. 

(B)  Pleadings »J 

(C)  Evidence,^ 

1.  PREsTOx'f  V.  Merceau.  H.  T.  1778.  C   p.  2  Bla.  1250;  3  Wils.  276.       where 
Action  on  the  case  for  the  use  and  occupation  of  a' house,  of  which,  on  the  there  waa  a 
SI  St  of  July,  1776,  it  was  ajrreed  in  writing,  that  a  lease  should  be  let  by  Chris^  "o^e  in  wri 
tiana  Preston  to  Abraham  Gamage  for  twenty-one-years,  at  26/.  per  annum,  |n"^J,*^'*** 

*  An  atftioD  of  debt  or  asrampiit  will   lie  for  as^  and  occapation,  where  rent  ia  in  arrear  terma  of 
by  a  tenant  who  bolda  nnder  a  leaae,  not  by  deed,  as  ander  a  writing  without  deed  or  pa-  holding,  i| 
rol  demiae.  muat  be 

t  fiat  now  by  that  atat.  a.  75.  any  bankrupt  enthled  to  any  leaae  or  agreement  for  a  produced! 
leaae.  if  the  aaaigneea  aecjept  the  same,  Bhall  not  be  liable  to  pay  any  rent  accruing  af^er 
the  date  of  the  commiasion.  or  to  be  sued  in  respect  of  any  subsequent  non-observance  or 
BOO-t*®rrormance  of  the  conditions,  covenanta  or  agreements  therein  contained;  and,  if  the 
uaigneee  decline  the  same,  shall  not  be  liable  as  aforeanid,  in  case  he  dejiver  up  such  leaae 
or  agreement  to  the  lessor,  or  such  person  agreeing  to  grant  a  lease  within  fourteen  days 
after  be  aball  have  had  notice  that  the  aasignees  shnll  have  declined  as  aforesaid.  Where 
assignees  entered  and  occupied  premises  in  the  middle  of  a  year,  it  was  held  that  uae  and 
•ecupation  could  not  be  maintained  against  them  for  the  bankrupt's  occupation  as  well  aa 
their  own,  without  proving  that  the  plaintiff's  occupation  was  at  their  request;  Navisa  v. 
Satloek,  211.  Bl.  319;  Gibson  v.  Courthorpe,  I  D.  <Sr  U.  20$.  A  husband  is  not  alone 
liable  for  the  occupation  of  a  house  by  bis  wife  dum  sola;  Richardson  v.  Hall,  1  0.  and 
A.  50. 

t  The  observations  on  the  pleadings  in  debt  for  use  and  occapation  are  equally  applica- 
ble to  this  action,  except  that  the  general  issue  is  non-assumpsit,  which  is  a  legal  denial 
.  sabsisteDce  of  the  debt,  or  cause  of  action  at  the  time  of  commencement  of  the  suit. 
i  To  enable  the  plaintiff  to  support  an  action  for  use  and  occupation,  he  must  either  prove 
aa  actual  demise,  or  permission  to  enter  or  hold  under  an  agreement  for  k  future  lease,  or 
show  the  antecedent  payment  of  rent  to  him  by  giving  notice  to  the  defendant  to  produce 
the  receipta.  Evidence  must  also  be  adduced  to  prove  that  the  defendant  has  occapied  the 
premisea,  and  that  auch  occupation  has  been,  as  far  as  depended  on  the  plaintilf,  beneficial 
to  the  defendant.  It  is  prima  facie  sufficient  for  the  plaintiff  to  prove  that  the  defendant 
occapied  the  premises,  and  ithe  continuance  of  the  occapation  will  be  presumed  antil  the 
contrary  appear;  Harland  v.  Bromley,    1  Stark*  456;  Ward.  v.  Mason,  9  Price,  291,     |t 
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I  S29  ]  to  commeDce  from  Michaelmas  tlien  next.     Gamage  died,  and  made  Merceaa 
hia  executor,  who  paid  26/.  into  court  for  one  year's  rent.     On  the  trial,  the 
plaintiff  offered  to  show  by  parol  evidence  that,  besides  the  26/.  per  annuniy 
the  defendant  had  agreed  to  pay  2/.  12$.  6d.  a  year,  being  the  ground  rent 
^     of  the  premises,  to  the  ground  landlord;  but  no  evidence  was  offered  o^  the 
actual  payment  of  such  ground  rent  during  the  testator's  life,  without   which 
De  Grey,  Chief  Justice,  thought  such  parole  evidence  inadmissible,  and  non- 
suited the  plaintiflT.     But  Blackstone,  J.  (absente  Gould,  J.,)  I  am  clearly  of 
opinion,  that  the  Lord  Chief  Justice  did   right  in  rejecting  this  evidence. 
Courts  should  be  very  cautious  in  admitting;  an/  evidence  to  supply  or  explain 
written  agreements,  else  the  Statute  of  Frauds  would  be  eluded,  and  the 
&ame  uncertainty  introduced  by  suppletory  or  explanatory   evidence,  which 
.  that  statute  has  suppressed  in  respect  to  the  principal  object.     It  never  ought 
to  be  suffered  so  as  to  contradict  or  explain  away  an   explicit  agreement;  for 
that  is  in  effect  to  vary  it.     Here  is  a  positive  agreement  that  the  tenant  shall 
pay  26/.     Shall  we  admit  a  proof  that  this  means  28/.  12s.   6cl.  ?     What  is  it 
to  the  tenant  to  whom  the  rent  is  to  be  paid,  so  as  he  is  obliged  to  pay  more 
than  his  contract  expresses?     We  can  neither  alter  the  rent  nor  the  term;  the 
two  things  expressed  in  this  agreement.     With  respect  to  collateral  matters  it 
might  be  otherwise, 

2.  Doe,  d.  St,  John,  v.  Hare.  1799.  N.  P.  2  Esp.  724. 
Stamped;  To  prove  the  taking  and  occupation,  one  G.  was  called  as  a  witness.  He  was 
asked  by  the  defendant's  counsel  if  the  agreement  between  him  and  H.  had 
not  been  in  writing.  He  answered  that  it  was.  Notice  had  been  given  to 
the  defendant  to  produce  it;  and  it  was  now  produced,  but  it  was  unstamped; 
and  the  defendant's  counsel  objected  that  it  could  not  therefore  be  given  io 
evidence.  Lord  Kenyon,  C.  J.  The  instrument  is  produced  in  evidence  of 
an  agreement  which  the  law  requires  to  be  stamped,  and  I  am  bound  by  that 
Jaw  not  to  admit  it  without  it.  The  King  v.  Middlesey  decided  that,  where  an 
instrument  was  produced  by  the  opposite  party,  it  dispensed  with  the  neces* 
Jiity  of  calling  the  subscribing  witness;  which,  from  the  circumstance  of  the 
instrument  being  in  the  hands  of  their  adversary,  the  party  could  not  know 
who  he  was;  but  that  case  went  no  farther. 

See  6  T.  A.  462;  7  U.  241 ;  2  JB.  4"  i*-  1 18;  1  ^'  R-  272. 

3.  Brewer  v.  Palmer.  T.  T.  1800.  3  Esp.  213- 
And  parol  Assumpsit  for  use  and  occupation.  On  examination  of  a  witness,  who  pro- 
evidence  y^^  i\^q  occupation  by  defendant,  it  appeared,  that  there  had  been  an  agree- 
Mceived^  ment  in  writings  but  not  stamped.  It  was  contended  by  plaintiff's  counsel, 
where  •  that  the  agreement  not  having  been  stamped  was  not  binding  on  the  parties, 
viviuea  eon  and  that,  therefore,  the  plaintiff  might  waive  this,  and  go  into  evidence  gen- 
^ract  ex  erally  for  use  and  occupation.  It  was  insisted  for  the  defendant,  that  it 
'T^^tn  I  i^PP^'^''®^  ^^^^  defendant  held  under  a  written  contract,  and,  therefore,  the 
{  ^3U  J  defendant  was  bound  to  give  it  in  evidence. 

£ldon,  C.  J.,  was  of  this  opinion,  observing,  that  this  being  a  specific  con- 
tract between  plaintiff  and  defendant,  the  plaintiff  is  bound  to  show  what  the 
eontract  was;  it  may  contain  clauses  which  may  prevent  plaintiff  from  recover- 
ing; others,  for  the  benefit  of  defendant,  which  he  had  a  right  to  have  produ- 
ced; but  the  contract  not  being  stamped,  it  could  not  be  given  in  evidence; 
therefore,  the  plaintiff  must  be  nonsuited. 

See  12  Ea$ty  237;  €  Taunt.  327;  1  Bing.  147;  6  T.  R.  452. 

if  not  necessary  for  the  plaintiflT  to  prove  a  personal   occupation   of  the   premises  by  the 
w  defendant,  an  oecnpation  which   the  defendant  might  have  had   if  he  had  not  volnntarily 

abstained  from  it,  is  sofficient,  per  Gibhs,  C.  J.  Whitehead  v.  Clifford,  5  Tannt.  619;  and 
if  a  agree  to  let  lands  to  B.,  who  permits  C.  to  occapy  them,  B.  may  be  sued  for  nse  and 
oecnpation;  Boll  \.  Sibbs,  8  T.  R.  827;  Diogly  v.  Angrote,  2  Smith,  18;  Conolly  r. 
Baxter,  2  Stark.  527. 

*  Bnt  with  respect  to  mere  collateral  conditions,  a  party  will  be  entitled  to  show,  by 
parol  proof,  who  is  to  perform  those  acts  cQncsrning  which  nothing  is  mentioned  in  the 
jgrrittan  doeament. 
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4.     CooKB  V.  LoxLET.  M.  T.  1792.  K.  B.  6  T.  R.  4. 
In  an  action  for  use  and  occupation  of^lebe  lands,  it  appeared  that,  the  for-  Thedefen 
mer  incumbent  had  let  the  lands  in  question  to  the  defendant,  who  had  con-?*"*  ^^. 
tinucd  tenant  to  the  present  incumbent,  the  plaintiff,  and  had  paid  him  half  a  ed*ande"r^' 
^if  ^'^j^  ^^^^  ^°'  *^®  same.     This  action  being  brought  for  some  arrears  of  rent,  and  by  p«r 
the  defendant  offered  to  give  evidence  of  the  plaintiff's  being  simoniacally  mi»sion  of 
presented,  of  which,   as  it  was  stated,- the  defendant  was  ignorant  when  he  ^''•P'**"**^ 
paid  the  tormer  rent.     But,  Lord  Kenyon,  C.  J.,  refused  to  receive  this  evi- JJJ,'^^"^^  ^ 
dence,  bemg  of  opinion  that  the  case  fell  within  the  common  rule,  that  a  dispute  bis 
tenant  should  not  be  permitted  to  impeach  the  title  of  his  landlord  in  an  action  title.* 
for  use  and  occupation.     There   was  a  verdict  accordingly  for  the  plaintiff. 
The  Court  of  King's  Bench,  on  motion  for  a  new  trial,  concurred  in  opinion 
with  the  Chief  Justice. 

(D)  Damages.! 

I.    RELATIVE   TO    USES    PRIOR   TO    THE    STATUTE   27 
HEN.  8.  c.  10.  p.  231. 

II. IN  GENERAL  SUBSEQUENT  TO 

THE  STATUTE  27  HEN.  8.  c.  10. 
{A)  Of  the  person  seised  to  a  use,  p.  233. 

SB)   —   WHAT  estate  a  PERSON  MAY  BE  SEISED  TO  A  USE,   p.  234. 
C)   THE  CESTUI  QUE  USE,    p.  234.  * 

(^)  A  USE  IN  ESSE,    IN  POSSESSION,   REMAINDER,   OR   REVERSION,   D^ 

235. 

III. THE  LIMITATIONS    OF   USES    SUBSE-^ 

QUENT  TO  TriE  STATUTE,  p.  236. 
IV. ON  WHAT  CONVEYANCES  USES  MAY 

BE  RAISED. 

(A)  Of  the  DISTINCTION  BETWEEN  CONVEYANCES  WHICH  OPERATE  WITH 

TRANSMUTATION    OP    POSSESSION,    AND    THOSE    WHICH    OPBRATS 
WITHOUT  IT,    p.   239. 

(B)   A  BARGAIN  AND  SALE*,    p-  239. 

(C)   COVENANT  TO  STAND  SEISED  TO  USES,  p.  240. 

(D)    LEASE  AND  RELEASE,  p.  242. 

(E)   DECLARATION  OF  USES,  p.  242. 

(F)  —   AN  APPOINTMENT  OP,  p.  244. 

y. USES  NOT  EXECUTED   BY   THE   STA- 
TUTE, p.  245.  • 


I.     RELATIVE  TO  USES  RRIOR  TO  THE  STAT.  27  HEN.  8. 

c.  10.§ 

*  And  it  jfl  not  matftriAl  in  inch  cnsethat  the  plaintiff  should  have  the  legal  title,  Hull  r^ 
Vaoghan,  6  Price,  57;  but  unless  the  defendant  came  in  under  the  plaintiflT.  or  hai  recog-' 
Bised  his  title,  he  can  only  recover  rent  from  the  time  of  the  legal  estate  being  vested  in 
him;  Cobb  v.  Carpenter,  2  Camb.  18.  Where  A.  hired  appartments  by  the  year  from  B.» 
and  B.  af^erward^  let  the  entire  house  to  C,  who  sued  A.  for  use  and  occupation,  it  was 
held  that  it  could  not  impeach  C.'s  title,  Rennie  v.  Robinson,  1  Ding.  147;  but  where  landT 
belonging  to  a  pariah  was  ocupied  by  A„  and  he  paid  rent  to  the  chnrchwardtns.  who  eze- 
evteo  a  lease  of  the  same  land  for  a  term  of  years  to  B.,  and  gave  A.  notice  of  the  lease 
in  an  action  for  use  and  occupation  by  B.  against  A.,  it  was  held  titat  A.  was  not  estopped 
by  having  paid  rent  to  the  ohurchwardens  from  disputing  B  's  title,  and  that  B.  eonld  not 
derive  a  valid  tide  from  tho  churchwardens;  Phillip's  v.  Pearce,  5  B.  and  C.  483. 

f"  Where  a  ^eni  is  mentioned  in  the  lease  or  agreement,  such  rent  will  be  the  measure  of 
damages;  hot  where  there  is  no  express  agreement  as  to  rent;  the  value  of  the  premises 
most  be  proved:  and  where  A.  took  a  farm  under  an  agreement,  which  he  never  signed, 
and- the  material  terms  of  which  the  lessor  failed  to  fulfil,  it  was  held  that  the  jury  might 
not  ascertain  the  value  of  the  land  without  regarding  the  amount  of  rent  reserved  by  the 
agreement;  Tomlinson  v.  Jay,  2  B.  and  B.  680. 

X  On  this  subject,  see  Saunders  on  Uses  and  Trusts;  Gilbert,  Ed.  by  Sugden,  1  Cruise. 
Dig.  963,  et  seq. 

9  The  original  simplicity  of  the  coimnon  faw  adixutted  of  no  immediate  aetata  ki  lands 


1 60  USES .— Btfare  Stahde  of  Henry. 

which  was  not  clothed  with  the  \e^v\  seiain  and  pofsesnon  thereof.  But  io  prooetr'bf  tiow 
a  right  to  the  renta  and  profits  of  lands,  whereof  another  person  had  the  legal  seisin  bdcI 
possessioni  was  introduced,  and,  though  not  recognized  tor  a  long  time  by  the  eoints  of 
common  law,  wait,  notwithstanding,  supported  by  the  Court  of  Chancery,  and  became  well 
known  by  the  name  of  a  Use.  The  introduction  of  this  novelty,  though  at  first  it  appears 
to  hare  been  but  a  irivial  innovation,  has  in  its  progress  produced  a  revolution  in  the  system 
of  real  property,  and  given  rise  to  a  mode  of  transferring  land  very  different  from  that  which 
(  the  old  law  had  establinhed.     A  use  was  created  in  this  manner: — The  owner  of  the  lands 

conveyed  them   by  fooffinent  with  livery  of  seisin  to  some  friend,  with  a  secret  agreeiseot 
that  the  feoffne  should  be  seised  of  the  lands,  to  the  use  of  the  feoffor,  or  of  a  third  person, 
r  9'99  1  '^^"^  ^^®  '®S^'  seisin  was  in   one,  and  the  use  or  right  'of  the  rents  and  profits  in  another. 
I  ^^'*'  J  It  is  uncertain  when  this  distinction  between  the  legal  seisin  and  the  right  to  the  rents  and 
profits  was  first  introduced;  but  it  is  clear  that  the  practice  of  conveying  lands  to  one 
person  to  the  use  of  another  did  not  become  general  until  the  reign  of  Edward  III.,  when 
the  Ecclesiastics  adopted  it  in  order  to  evade  the  statutes  of  Mortmain,  by  procuring  ooo- 
veyances  of  land  to  be  made,  not  directly  to  themselves,  but  to  some  lay  persons,  with  a 
secret  agreement  that  *.hey  should  hold  the  lands  for  the  use  of  the  Ecclesiastics,  and  per» 
mit  them  to  take  the  rents  and  profits.     The  idea  of  a  use,  and  the  rules  by  wbioh  it  wss 
first  regulated,  are  now  generally  admitted  to  have  been  borrowed  by  the  Ecclesiastics  Irom 
the  fidei  commissum  of  the  civil   law;  Bac.  Read.  19;  2  Bl.  Com.  327,  3^;  1  Cra.  Die. 
393.     And  by  analogy  thereto  the  clerical  Chancellors  assumed  the  jurisdiction  of  eompsl- 
ling  the  execution  of  uses  in  the  Court  of  Chancery,  and  enforced  this  jurisdiction,  bv  devis- 
ing, or  rather  adopting  from  the  common  law  courts,  the  writ  ofsubpmna,  to  oblige  the  feoff* 
ee  to  attend  in  court,  and  disclose  his  trust;  3  Reev.  Hist.  192.     The  use,  of  which  a  defini- 
tion has  been  given  above,  consisted  of  three  parts: — ^That  tlie  feoffee  take  the  profits;  that  the 
feoffee  upon  request  of  the  feoffor  or  notice  of  his  will,  would  execute  his  estates  to  the  feoflbr 
.  or  his  heirs,  or  any  other  by  bis  direction;  that  if  the  feoffee  had  been  disseised,  and  so  tha 
feoffor  disturbed,  the  feoffee  would  re-enter  or  bring  an  action  to  re-continue  the  possessioo; 
Bac.  10;  I  Saund.  2.     This  right  in  equity  to  the  rents  and  profits  of  the  land,  which  ooo- 
stituted  a  use,  was  not  issuing  out  of  the  land,  biit  was  collatteral  thereto,  and  only  annex- 
ed in  privity  to  a  particular  estate  in  the  land";  thai  is  to  say,  the  use  was  not  so  attached  to 
the  land,  that  when  once  created,  it  must  siill  have  existed,  into  whose   hands  soever  the 
lands  passed,  as  in  the  case  of  a  rent,  a  right  of  common,  or  advowson  appendant;   but  it 
was  created   by  a  confidence  in  the  original  feoffee,  and  continued  to  be  annexed  to  the 
same  estate,  as  long  as  that  confidence  subsisted,. and  the  estate  of  the  feoffees  remainsd 
unaltered.     8o  that,  to  the   execution   of  a  use,  two  things  were  absolutely  neoessair; 
namely,  confidence  in  the  person,  and  privity  of  esuute;  1  Co.  122.  a.;  Plowd.  252;   Popo. 
7],  12,     Confidence  in  the  person  signifiec^ that  the  trust  was  reposed   in  the  feoflihes,   and 
arye  from  the  notice  which  was  given  them  uf  the  use,  and  of  the  persons  who  were  inten* 
4^  to  be  benefitted  by  the  feoffment;  Ibid.     The  idea  of  confidence  in  the  person  was  ml 
JLtsX  extremely  limited,  for  it  only  extended  to  the  original  feoffee;  but  it  was  settled  in  the 
•  reign  of  Hen.  YI.,  that  a  sobpflsnn  would  lie  against  all  those  who  had  notice  of  the  fomer 
uses,  although   they  did  pay  a  valuable  consider^ition;  Keil.  42,     But  if  a  feoffee   to  usss 
enfeoffed  a  stranger  of  the  land  for  valuable  consideration,  who  had  no  notice  of  the  use,  as 
there  was  no  confidence  in  the  person  either  expressed  or  implied,  the  use  was  destroyed, 
and  the  new  feoffee  eoold  not  be  compelled  to  execute  it;  1  Co.  122.  a.     With  respect  to 
privity  of  estate,  it  is  observable,  that  a  use  was  a  thing  collatteral  to  the  land,  and   only 
annexed  to   a  particular  estate  in  the   land,  not  to  the  mere  possession  thereof;  so   that, 
whenever  that  particular  estate  in  the  land  to  which  the  use  was  originally   annexed   was 
destroyed,  the  use  itself  was  destroyed.     Therefbre  the   disseisor,  the  lord  by  estreat  or 
forfeiture^  or  tenant  by  courtesy  or  in  dower,  although  they  had  full  notice  of  the  use,  yet 
they  were  not  liable  to  perform  the  trust,  because  they  were  nut  in,   in  the  per,  that  is,  in 
privity  of  the  estate  to  which  the  use  was  annexed;  but  claimed  an  estate  paramonnt  to  that 
whirh  was  liable  to  the  use;  Ibid.     With  respect  to  the  persons  who  were  capable  of  beiv 
feoffees  to  uses,  all  private  parsons,  whom  the  common  law  enabled  to  take  lands  by  feon* 
roent  might  be  seised  to  a  use,  and  were  compellable  in  Chancery  to  execute  it.     A  feme 
covert  aa  infant,  thongh  under  years  of  discretion,  might  be  seised  to  a  use;  Bac  Read.  58. 
But  no  corporate  body  could  be  seised   to  a  use,  because  the  Court  of  Chanceiy  could  fiot 
issue  any  process  against  them  to  execiite  the  use;  and  a  corporation  cannot  be  intended  to 
be  seised  to  another s  use;  Plowd.  102. 

Neither  could  the  king,  nor  the  queen  regnant  on  account  of  iheir  royal  capacity,  be  seised 
to  any  use  but  their  own,  that  is,  they  might  bold  the  lands,  but  were  not  compellable  to 
execute  the  use;  Bac.  56.  So  f^  queen  consort  could  not  be  seised  to  a  use;  Bac.  57. 
With  respect  to  the  species  of  property  which  might  be  conveyed  to  uses,  4c  was  held  that 
nothing  whereof  the  use  was  inseparable  from  the  possession,  such  aa  annuities,  ways, 
commons.  Ice.  quse  ipso  usa  consumuntur,  could  be  granted  to  a  use,  but  that  all  corporeal 
hereditaments,  as  also  incorporeal  inheritances,  which  were  in  esse,  as  rents,  advowsons 
in  gross,  local  liberties,  and  franrhisea,  might  be  conveyed  to  uses;  W.  Jones,  127,  The 
rules  bv  which  uses  were  governed  were  derived  from  the  civil  law,  and  differed  materially 
from  those  by  which  real  property  was  regnlated  in  the  courts  of  cemmon  law.  Hence 
Lord  Bacon  observes,  that  uaes  stood  upon  their  own  reasons,  utterly  differing  firom  cattt 
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II.    RELATIVE  TO  USES  IN  GENERAL  SUBSEQUENT  TO     L  233  ] 

THE  STAT.  27  HEN.  8.  c.  10.* 
(A)  Op  thb  person  seised  to  a  use. I 
(<B)  Op  what  estate  a  person  mat  be  seiiied  to  a  use.J;  1  S84  J 

of  pofiession;  Read,  13.  Thus  by  the  eommon  lav*  a  feoffment  waa  ffood  without  any 
coneideratioD,  but  usei»  could  not  be  raised  without  a  consideration;  Ibid.  Uses  were 
alienable,  Id.  16;  and  by  the  stat.  1  R.  3.  c.  1.  cestui  que  use  in  possession  might  bave 
oonreyed  the  legal  estate  without  the  consent  of  i ha  feoffees.  In  the  alienation  of  uses, 
whieh  might  be  by  any  species  of  deed  or  writing,  except  a  feoffment  and  livery,  which  waa 
foreign  to  its  nature,  no  words  of  limitation  were  necessary;  1  Cor.  S7.  b.,  100.  b.  Usea 
might  be  limited  so  as  to  change  from  one  person  to  another  by  matter  subsequent,  as  upon 
the  happening  of  some  future  erent.  For,  though  the  rules  of  the  common  law  do  not 
allow  a  fee  simple  to  be  limited  after  a  fee  simple,  yet  the  Court  of  Chancery  admitted  the 
•peeias  of  limitation  to  be  good  in  the  case  of  a  use;  Bac.  18.  So  uses  wore  revocable;  Z 
Ch .  Ca.  66. 

Usee  were  devisable,  although  at  that  time  lands  were  not;  Bac.  20;  1  Co.  123.  b.  Uses 
however,  ware  descendable  according  to  the  rules  of  the  common  law  respecting  estates  of 
inbaritaDca;  Bac.  II;  2  Rol.  Abe.  780.  A  use  not  being  considered  an  estate  in  the  land, 
was^Dot  an  object  of  tenure,  and  was  therefore  freed  from  all  those  oppressive  burthens  which 
ware  the  consequence  of  the  feudal  system,  viz.  wardship,  marriage,  relief  and  escheat. 
But  cestui  que  use,  in  respect  to  the  legal  ownership  of  the  Ipnd,  had  neither  jus  in  re  nor 
ad  rem,  1  Cor.  121.  b.;  W.  Jones,  127:  Bac'  Uses,  5;  therefore  when  in  possession,  ho 
waa  considered  merely  as  a  tenant  by  sufferance;  Bro  FeoflT.  Al.  Uses,  39;  Plowd.  3.  a.;  22 
Vin.  286.  PI.  3.  He  could  not  bring  an  action,  avow,  nar  justify  for  damage  feasant,  in 
hta  own  name;  Bro.  Feoff.  A  I.  Uses,  PI.  39.  136.  So,  his  wife  was  not  dowable  of  tba 
use.  Perk,  s.  349;  and  the  husband  of  feme  cestui  que  use  could  not  have  hia  curtesy; 
Ibid.  463;  1  Cor.  123.  b.  Cestui  que  use  did  not  forfeit  his  lands  for  treason  nor  felony^ 
Jank.  Cent.  190;  and  the  use  was  not  eonsiderad  as  assets  in  the  hands  of  the  heir  noC 
axaeator  to  satisfy  creditors:  1  Cor.  12J.  b.;  1  Sand.  60,  61.  Cestui  que  use,  indeed,  might 
have  baan  sworn  upon  an  inquest,  but  this  rule  was  established  under  particular  circum-« 
atancaa.  As  to  the  feoffee,  he  was  a  co;npleie  owner  of  the  land  at  law;  he  performed  tba 
feudal  duties;  his  wife  had  dower,  Bro.  Feoff.  Al.  Uses,  PI.  10;  and  his  estate  was  subject 
to  wardship,  relief,  Ac;  he  had  power  of  selling  the  lands,  and  forfeited  them  for  treason 
or  felony.  In  short,  he  might  have  brought  actions,  and  have  exercised  evcnr  kind  of  uw- 
nenfaip  over  or  in  respect  of  the  Isnda;  Dy.  96;  Jenk.  190;  1  Sand.  62.  Such  was  tba 
stale  of  uses  at  the  time  when  it  was  deemed  expedient  to  pass  the  stat.  27  Hen.  8.  c.  10. 
commonly  called  the  Siatqte  of  Uses,  which  enacts,  *'  that  when  any  person  shall  he  seiiad 
of  any  lands  to  the  use,  confidence,or  trust,  of  any  other  person  or  persons,  by  reason  of 
any  bargain,  sale,  feoffment,  fine,  recovery,  contract,  agreement,  will,  or  otherwise,  theiMnd 
in  every  such  ease  the  peVsons  having  the  use,  confidence,  or  trust,  shall  from  thenceforth  ba 
daamad  and  adjudged  in  lawful  seisin,  estate,  and  procession  of  and  in  the  lands,  in  the  sama 
quality,  manner;  and  form,  as  they  had  before  in  the  use." 

*  Whatever  might  have  been  the  intention  of  the  legislature,  the  stat.  27 
Hen.  8.  c.  10.  certainly  did  not  abolish  the  practice  of  conveying  to  uses;  it 
has  merely  dtstroyed  the  intervening  estate  of  the  feoffees  or  grantees,  and 
thereby  convened  the  equitable  into  a  legal  estate,  1  Saund.  80.  82.  Witk 
respect  to  the  circumstances  necessary  to  the  execution  of  uses  by  statute, 
they  are,  Ist.  A  person  seised  to  the  use  of  some  other  person;  2nd.  K  cestui 
q^  uu  in  ewe,  and,  5rd.  A  use  in  esse  in  possession,  remainder,  or  reversion; 

I  Cor.  126.  a.  ^  .    ji   ^u 

t  The  statute  expressly  requires  that  there  should  be  a  person  seised  to  the 
use  of  some  oiher  persons.  The  words  are,  "  Wh6re  any  person  or  persons 
staad  or  be  seised,  or  at  any  time  hereafter  shall  happen  to  be  seised  of  and 
in  any  honours.  Sic,  to  the  use,  confidence,  or  trust,  of  any  other  person  or 
persons;"  it  will,  therefore,  be  necessary  in  this  place  to  inquire;  first,  what 
persons  are  capable  of  being  seised  to  uses;  and,  secondly,  of  what  estate  or 
interest  they  caa  be  seised .  All  those  who  were  capable  of  being  seised  to 
uses  before  the  statute  may  be  seised  to  a  use.  On  the  other  side^  all  those 
who  were  incapable  of  being  seised  to  uses  before  the  statute,  still  labour  un- 
der the  same  incapacity.  .  »  .  •*  • 
t  With  respect  to  the  estate  of  which  a  person  may  be  seised  by  a9«»»»* '■ 
observable,  that  the  word  "seised"  extetids  to  every  estate  of  freehold; 
tbourhiteeems  that,  before  the  statute,  all  feoffees  to  uses  must  have  been 
seised  in  fee;  1  Saund.  40.  .  It  was  formerly  much  doubted  whether  a  tenant 
in  tail  could  be  seised  to  a  use,  Ceuper  ▼.  Franklin,  2  Cor.  78.  a.;  3  BuleC* 
VOL.  XV.                                     21 


1 


l€  j  USES.— 4/lcr  SlaltUc  of  Htmy. 

(C)  Of  the  cestui  qur  ube  * 
I^IS5  \  (D)  Of  a  use  in  es&e,  in  possession'  remainder,  or  reversion.T 

184;  Cro.  Jaa  400;  Moor7843TTRZRep.  384,-  2Rol    Abr.  "^fOi  Sh^P: 
Touch,  509;  Jenk.  196;  but  it  seems  to  be  now  sett^^,  that  the  statute  wiU 
execute  a  trust  declared  upon  the  estate  of  a  tenant  in  tail;  Uodl>.  -269;  Jsac. 
67,  68;  Dy.  81 1.  b.;   1  Sand.  85;  1  Crw.  Dig.  427.     And  it  is  cle^r  that  the 
statute  will  execute  the  use  declared  upon  the  seisin  of  a  grantee  for  lile;  Dui 
such  use  will  determine,  together  with  the  legal  estate  transferred  to  it  by  tli# 
statute,  upon  the  death  of  the  tenant  for  life,  Dy.    186.  a.;  Crawley's  caFC, 
Cro.  Eliz.  721 ;  Cro.  Car.  231 ;  Williams  v.  Jekyll,  i  Ves.  682;  with  respect 
lo  what  kind  of  property  may  be  conveyed  to  uses,  it  is  observable,  that  the 
words  of  the  statute  comprehend  every  species  of  real  property  in  possession, 
remainder,  or  reversion;  and  therefore  not  only  corporeal  hereditaments,  but 
also  incorporeal  ones,  as  advowsons,  rents,  &c. ,   may   be  conveyed  to  uses. 
Nothing  however  can  be  conveyed  to  uses  but  that  whereof  a  person  is  seis- 
ed at  the  time;  for  in  law  every  disposal  supposes  a  precedent  property,  and 
therefore  no  man  can  convey  a  use  in  land  of  which  he  is  not  m  possession^ 
when  the  conveyance  is  made;  Cro.  Eliz.  401 ;  2  Rol.  Abr.  790.     Copyhold 
Estates,  also,  are  not  within  the  statute;  Co.  Copy-h.  s.  64;  Gilb,  Ten  182^ 
Cowp.  709.     A  cestui  que  use  in  esse  is  necessary  to  the  execution  of  a  use  by 
this  statute;  if  therefore  a  use  be  limited  to  a  person  not  in  ewe,  or  to  a  per- 
son uncertain,  it  will  be  void;  Bac.  42.  60. 

*  The  next  circumstance  necessary  to  the  execution  of  a  use  by  this  statute 
is  that  there  must  be  a  cestui  que  use  in  esse;  if,  therefore,  a  use  be  limited  to  a 
person  not  in  cmc,  or  to  a  person  uncertain,  the  statute  can  hare  no  operation. 
But  by  the  words  of  the  statute  a  cestui  que  use  may  be  entitled  to  an  estate  in 
fee  simple,  or  fee  tail,  term  for  life  or  years,  or  otherwise,  or  in  remainder  or 
reversion.     With  respect  to  those  who  may  be  cestui  que  i«c,  all  persons  who 
are  capable  of  taking  lands  by  any  common  law  conveyance  may  also  have  a 
use  limited  to  them.     By  the  words  of  the  statute  corporations  may  be  cestui 
que  use.     Although  a  man  cannot  by  conveyance  at  common  law  limit  an  es^ 
tate  to  his  wife,  yet  he  might  have  a  feoffment  to  her  use,  or  a  covencnt  with 
another  to  stand  seised  to  her  use.     And  a  use  now  raised  by  a  man  to  hia 
wife  will  be  executed  by  the  statute.     The  cesttti  que  use  must  in  general  be 
a  ditferent  pc^rson  from  him  who  is  seised  to  a  use;  for  the  words  of  the  sta- 
tute are,  "  Where  any  person  or  persons"  &c.;  and  Lord  Bacon  says, "  The 
whole  scope  of  the  statute  was  to  remit  the  common  law,  and  never  to  inter- 
meddle where  the  common  law  executed  an  estate.^     Thus  where  lands  were 
given  to  a  man  and  his  wife  habendmn  to  the  said  husband  and  wife  to  the  use 
of  them  and  the  heirs  of  their  two  bodies;  and,  for  default  of  such  issue,  te 
.  the  use  of  A.  B.;  the  question  was  whether  the  husband  and  wife  had  an 
estate  tail,  or  only  an  estate  for  their  lives.     It  was  adjudged  that  they  took  an 
estate  tail.    There  are  however  some  cases  where  the  same  person  may  be  seia* 
ed  to  a  use,  and  also  cestui  que  use.    Thus,  if  a  man  makes  a  feoffment  in  feete 
one,"  to  the  use  of  him  and  the  heirs  of  his  body,  in  this  case  for  the  benefit  of 
the  issue,  the  statute,  according  to  the  limitation  of  the  uses,  directs  the  es- 
tate vested  in  him  by  the  common  law,  and  executes  the  same  in  himself  by 
force  of  the  statute,  and  yet  the  same  is  out  of  the  words  of  the  statute,  which 
are,**  To  the  use  of  any  other  person."     And  hero  he  ia  seised  to  the  use  of 
himself.  ^ 

t  A  use  in  esse^  ijj  possession,  remainder,  or  reversion,  is  another  circum- 
stance necessary  to  the  execution  of  a  use,  by  this  statute,  1  Co.  126,  a. 
When  all  these  circumstances  concur,  the  possession  and  legal  estate  io  the 
land  out  of  which  the  use  is  granted  is  immediately  taken  from  the  feoffee  to 
uses,  and  vested  in  the  cestui  que  use\  and  the  possession  thus  transferred  is 
*  eot  a  mere  seisin  or  possession  in  law,  but  an  actual  seisin  and  possession  in 
fact;  not  a  mere  title  to  enter  upon  the  land,  but  an  actual  estate;  and  conse- 
quently it  is  subject  to  escheat,  to  curtesy,  dower,  and  all  the  incidents  te^ 
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wbich  a  legal  estate  is  liable;  Bac.  Read,  416;  1  Sand.  112,  IIS;  I  Cru. 
Dig.  433.  Rents  conveyed  or  limited  to  uses  are  executed  by  the  statute, 
and  the  cesttii  qtie  use  is  entitled  to  ail  remedies  and  rights  relative  thereto,  but 
not  to  collateral  rights,  Boscawen  and  Herlo  v.  Cooke,  1  Mod.  2^23;  2  Mod. 
138,  The  fourteenth  section  of  the  statute  of  uses,  which  vests  in  cestui  qut 
tist  the  same  or  the  like  advantage,  benefit,  voucher,  Stc,,  is  expressly  confin- 
ed to  estates  made  before  the  1st  of  May,  1536,  and  from  this  circumstance 
there  is  ground  to  suppose  that  none  of  these  benefits  would  have  been  carried 
Co  the  ceslui  que  me  by  the  general  words  of  the  act.  But  it  is  clear  that  as- 
lilt  que  fu^is  entitled  to  all  benefits  and  advantages  inherent  to  the  estate,  and 
to  covenants  running  with  the  land;  Appowel  v7  Monnoux,  Mod.  97;  3  Leon. 
225;  Smilhv.  Tyndal,2Salk,  685;  Roll  v.  Osborne,  Mod.  859;  PI.  1180. 
It  is  said  however  that,  as  the  statute  only  transfers  the  legal  estate  to  the  use, 
it  does  not  interfere  wrth  the  title  deeds;  and,  therefore,  that  the  feoffee  or 
grantee  to  uses  is  entitled  to  them;  Estoffe  v.  Vaughan,  Dyer,  277 .  a.;  Stock- 
man y.  Hampton,  Cro.  Car.  441;  Huntington  v.  Mildmay;  Cro.  Car.  217; 
Reyoell  v.  Long,  Carth.  315;  Whitfield  v.  Fausset,  1  Ves.  387.  394^  3  T. 
R.  154;  1  Saund.  112;  4  Cru.  Dig.  203,  204.  The  third  section  of  the 
statute  contains  a  saving  ^*  to  all  and  singular  those  persons  and  to  their  heirs, 
which  be,  or  hereafter  shall  be,  seised  to  any  use,  all  such  former  right,  title, 
entry,  interest,  possession,  rents,  customs  services,  and  actions,  as  they,  or 
any  of  them,  might  have  had  to  his  or  their  own  proper  use  in  any  manors, 
lands,  tenements,  rents,  or  hereditaments,  whereof  they  be,  or  hereafler  shall 
bey  seised  to  any  other  use,  as  if  this  act  had  not  been  made;"  in  consequence 
whereof  no  term  for  years  or  other  interest,  of  which  a  person  to  whom  the 
lands  are  conveyed  to  uses  is  possessed  in  his  own  right,  will  be  merged  by 
each  conveyance;  7  Cor.  19.  13.  20.  a.;  Ferressand  Curson  v.  Ferman,  Cro. 
Jac.643;  Qook  v.  Fountain,  1  Vent.  195.  280;  3  Prest.  Conv.  364.  373. 
The  necessity  of  supposing  some  person  to  be  seised  to  a  use  before  it  can  be 
executed  by  the  statute,  gave  rise  to  the  doctrine  of  a  possibility  of  seisin  or 
tctnitZ/ajiim,  in  feoffees,  releases,  &c.,  to  uses,  when  all  actual  estate  is  taken 
from  tbem  by  the  operation  of  the  statute.  This  possibility  of  seisin  is  sup- 
posed to  exist  in  two  particular  eases;  first,  upon  the  limitation  of  springing 
uses;  secondly,  upon  the  creation  of  contingent  uses.  Ist.  If  a  feofimenf  or 
lease  and  release  be  made,  a  fine  levied,  or  recovery  suffered  to  A,  and  his  . 
heirs,  to  the  use  of  B.  and  his  heirs,  until  C.  pay  a  sum  of  money,  and  then 
to  the  use  of  C.  and  his  heirs,  in  this  case  the  use  is  executed  in  B.  and  his 
heirs  by  the  statute;  and  as  this  use  is  co-extensive  with  the  seisin  of  A«, 
there  can  be  afterwards  no  actual  seisin  remaining  in  him;  but  when  C.  pays 
the  money,  the  former  use  to  B.  ceases,  and  a  new  use  springs  up,  and  is  ex- 
ecuted to  C.  in  fee.  The  question  is,  out  of  whose  seisin  is  the  secondary 
use  to  be  served?  it  cannot  be  served  out  of  the  possession  of  B.  because 
he  is  cestm  que  use;  nor  out  of  the  origihal  seisin  of  the  feoffor,  &c.,  because 
the  livery,  ^c.  entirely  dtvested  him  of  all  possession  whatever;  1  Leon.  269, 
Neither  could  the  use  to  C.  be  executed  until  payment  of  the  money,  because 
the  two  uses  could  not  exist  at  the  same  time.  To  avoid  these  difficulties,  it 
was  said  that  the  use  should  arise  out  of  the  original  seisin  of  A.,  the  grantee; 
that,  although  no  actual  seisin  remained  in  him  afler  the  execution  of  the  use 
to  B.,  yet  upon  the  cesser  of  the  use  limited  to  B.  the  original  seisin  reverted 
to  A.  for  the  purpose  of  serving  the  secondary  use  to  C,  and  that  before  the 
money  was  paid;  this  possibility  of  reverter  of  the  original  seisin  should  be 
considered  as  a  possibility  of  seisin  or  scintilla  juris,  2dly.  A  feoffnient  is 
made  to  J.  S.  in  fee  to  the  use  of  A.  for  life,  remainder  to  the  use  of  his  first 
eon  unborn  in  tail,  with  remainder  to  the  use  of  B.  in  fee;  does  any,  and  what 
seisin  remain  to  J.  S.  until  the  birth  of  a  son  of  A?  The  solution  of 
this  question  formed  the  great  difficulty  in  Chudleigh's  case;  1  Cor.  120.  a. 
On  the  one  hand,  it  was  said  that  an  actual  estate  in  remainder  vested  in  J.  S. 
to  serve  the  contingent  use,  when  it  came  in  esse;'  whilst  others  were  of  opi» 
nion  that  no  part  of  the  original  seisin  remained  in  J.  S.,  and  that  the  CQntia* 
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gent  us;  when  it  should  arise^  must  be  served  out  of  the  former  seisin  of  the 
grantee;  that  is  to  «ay,  that,  as  the  whole  seisin  was  taken  out  of  J.  S.,  so 
much  of  it  as  was  necessary  to  serre  the  contingent  use  when  it  came  in  este 
should  remain  in  the  preservation  and  custody  of  the  law,  and  should  not  re- 
turn to  or  revert  in  him.  But  both  these  opinions  were  considered  erroneoua; 
.  for,  with  regard  to  the  first,  as  the  use  was  limited  to  A.  for  life,  remainder  to 
B.  in  fee,  this  was  commensurate  to  the  whole  fee,  and  did  not  admit  of  any 
intervening  estate  until  that  limited  to  the  son  should  arise;  besides,  if  J.  S. 
had  vested  estates  in  remainder,  he  might  enter  for  a  forfeiture,  and  punish 
waste,  &c. ;  and  it  is  clear  that  the  parties  intended  him  no  such  benefit.  With 
respect  to  the  second  notion,  it  was  thought  to  be  against  the  words  and  mean- 
ing of  the  statute,  which  requires  the  grantee  to  be  seised  at  the  time  of  the  ex- 
ecution of  the  use.  But  the  true  construction  appears  to  be,  that  J.  S.  had  not 
an  actual  estate  or  seisin  during  the  suspense  of  the  contingency;  nor  js  the 
whole  seisiq  taken  from  him,  but  that  the  posse'Ssion  is  executed  according  to 
the  limitation  of  the  uses;  thftt,  as  a  new  use  will  arise  upon  the  birth  of  A,^a 
Bon,  so  as  to  proceed  the  limitation  to  H.,  so,  upon  that  event  a  seisin ^  co-ex- 
tensive with  the  estate  in  use,  limited  to  such  son,  will  vest  in  J.  S.  for  the  pur- 
pose of  serving-it,  and  that  until  the  contingency  happens,  J.  S.  has  a  mere 
possibility  of  seisin,  which  may  never  become  actually  vested  in  him;  1  Saand. 
103.  106;  Booth's  Opin.  at  the  end  ot  Sheph.  Touch.;  Maundrell  v.  Maun- 
drell,  10  Ves.  ^5. 

*  With  respect  to  the  rules  applicable  to  limitations  of  uses  since  the  »ta- 
tute,  it  is  settled  that  the  same  words  which  are  necessary  to  create  an  estate 
in  fee  upon  a  conveyance  at  common  law  are  equally  necessary  upon  a  con- 
veyance to  uses  since  the  statute;  Corbel's  case,  1  Cor.  87,  b;  Jenk,33!2.  PI, 
65;  Foster  V.  Romney,  11  East,  594;  Abraham  v.  Twig,  Cro.  Eliz.  478. 
So,  the  word  "  heirs"  is  equally  necessary  to  create  an  estate  tail  in  dee^ 
operating  by  way  of  use,  as  in  conveyance  at  common  law;  Ncvil  v.  Nevil, 
I  Roll.  Abr.  837;  1  Brownl.  152;  Makepetuce  v.  Fletcher,  Com.  Rep.  457. 
But  with  respect  to  words  regulating  or  modifying  an  estate,  words  of  modifi- 
cation ^  less  definitive  import  than  those  required  in  common  conveyances 
will  suffice  \n  a  deed  operating  by  way  of  use.  Thus  it  has  been  determiaed 
that  the  words  «  equally  to  be  divided"  will  create  a  tenancy  in  common  in  a 
conveyance  to  uses  as  well;  Rigden  v.  Vallier,  2  Ves.  252;  3  Atk.  731; 
Goodiitle  V  Stokes,  1  Wils.  341 ;  2  Vent.  365;  2  Prest.  Conv.  471 ,  Stratton 
V.  Best,  2  Bro.  C,  C.  233;  2  Cas.  &  Op.  279. 

As  to  the  cesser  of  the  estate  of  tenant  in  tail  during  his  life,  we  have  seen  ' 
that  It  IS  a  maxim  of  law,  that  a  condition  or  limitation  annexed  to  an  estate 
ought  to  destroy  the  whole  of  the  estate  to  which  it  is  annexed,  and  not  a  part 
only  of  It;  1  Cor.  86,  b.;  4  Burr.  1941.  ^This  rule  is  applicable  to  limitations 
toy  way  Qf  use  which  operate  so  as  to  defeat  or  void  estates;  therefore,  if  an 
estate  be  limited  to  the  use  of  J.  S.  in  tail,  with  a  'proviso,  that  if  he  do  such  ao 
act  his  estate  shall  cease  during  his  life,  this  proviso  is  void;  1  Cor.  86,  b.; 
et  vide  Cholmley  v  Humble,  cited  I  Cor.  36,  a.;  Corbet's  case.  Ibid.  83,  b.: 
Mildmay's  case,  6  Co.  40,  a..  Tarrant's  case.  Moor,  470.  However,  as  a 
condition  may  be  annexed  to  an  estate  tail  to  determine  it  wholly  by  the  re- 
entry of  the  donor  or  his  heirs,  Croker  v.  Trevillian,  Cro.  Eliz.  35;  1  Leon. 
^\f%',  so,  a  limitation  by  way  of  use  may  enure  or  defeat  an  estate  tail:  as.  if 

inTo  V^^u-''^^^''^-  '"^V**"'"^  ^""''^  ^^  ^'^  ^^<^^5  Mary  Portington's  case, 
lu  i^o.  db.  i  his  doctrine  has  given  rise  to  the  introduction  of  two  species  of 
.  provisos  in  modern  practice.  The  one  is  adopted  in  the  settlement  of  estates 
Where  it  is  intended  that  the  person  in  possession  of  them  under  the  settlement 
should  use  the  name  and  bear  the  arms  of  the  settler,  and,  in  case  of  refusal 
or  neglect,  that  the  uses  and  estate^  thereby  limited  shall  cease  and  deter- 
mine, as  rf  the  person  so  refvjising  or  neglecting,  being  tenant  for  life,  vpr# 
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^eady  or,  beine  tenant  in  tail,  were  de^d^  without  issue,  iuherifable  under  tlie  |  397  ] 
entail,  1  Saund.  120;  et  vide,  for  the  form  of  such  power.  Ibid.  Appendix, 
No.  1;  S  firidg.  Con.  8,  10,  469,  575.  The  other  proviso  is  used  in  settle- 
menta  for  the  purpose  of  defeating  the  estate,  and  limiting  or  shifting  the  use, 
upon  that  event,  to  another  person,  as  if  such  tenant  in  tail  were  dead  without 
iaaue;  1  Saund,  120;  Ibid.  Appendix,  No.  2;  1  Bridg.  Con.  504;  Nicolls  v. 
Sheffield,  2  Bro.  G.  C.  215;  Doe  v.  Heneage,  4  T.  R,  15;  Stanley  v.  Stan- 
ley, 16  Ves.  491.  It  is  also  observable  that  a  man  cannot  make  a  fraction  in 
an  estate,  in  the  case  of  a  limitation  by  way  of  use,  which  cannot  be  done  in 
m  coDveyance  by  livery  in  possession.  Therefore,  if  a  man  makes  a  feoff' 
ment  in  fee  of  land  to  the  use  of  A.  and  his  heirs  every  Monday,  and  to  the 
use  of  B.  and  his  heirs  every  Tuesday,  and  to  the  use  of  C.  and  his  heiri» 
every  Wednesday,  these  limitations  are  void;  per  Walmsley,  J.  1  Gor.  87^ 
a.     Nor  can  uses  be  limited  so  as  to  abrogate  the  law.     Thus,  if  there  be  a    '  , 

limitatioa  to  the  use  of  A.  and  his  heirs  provided  that  he  give  a  mortal  blow  to 
any  person,  the  use  shall  cease  as  to  him,  and  remain  over,  this  is  fraudulent 
to  prevent  an  escheat,  and  therefore  void;  Moor,  653;  3  Atk.  180.  With  re-- 
apect  to  limitations  of  use^,  and  creation  of  legal  estatoA  by  the  statute,  which 
diflfer  from  the  rules  of  the  common  law,  it  is  observable  that  at  common 
law,  if  a  feofiment  had  been  made  to  a  stranger  and  the  feoffor,  the  stran- 
ger took  the  whole,  Perk.  s.  203;  but  now,  a  feoffment  be  made  if  to 
the  use  of  a  feofibr,  or  to  the  use  of  a  feoiibr  and  a  stranger,  it  is  a 
ffood  limitation  of  the  use,  and  the  statute  execute^)  it  in  the  feoffor  alone 
m  the  first  instance,  and  in  him  and  the  stranger  in  (he  second.  And 
this  method  of  vesting  the  legal  estate  in  the  grantor  by  his  own  oonvey-« 
ance  can  be  effected  by  a  feoffment,  fine,  recovery,  or  lease  and  release;  for 
in  each  of  these  the  seisin  is  conveyed  to  the  feoffee,  &c. ,  and  that  seisin  is 
sufficient  to  serve  uses  declared  to  the  feoffor,  &c,  or  to  any  other  person. 
But  in  a  bargain  and  sale,  where  the  use  first  passes,  and  then  the  possession 
IS  executed  in  the  bargainee  by  the  statute,  no  other  use  can  be  declared 
upon  bis  estate,  according  to  the  rules  .thnt  a  use  cannot  be  limited  to  arise 
out  of  a  use;  Dyer,  155.  a.  b.;  1  Gor.  136.  b.  137,  a.  And  yet  a  man  could 
not  at  common  law  convey  to  himself;  so  neitlier  could  he  make  a  conveyance 
to  his  wife;  Moyse  v.  Giles,2  Vern.385;  Lucas  v.  Lucas, '1  Atk.  271,  n.  2, 
last  edition.  But  by  limiting  a  sesin  to  the  feoffee,  release,  ^c,  he  may  de<» 
clare  the  use  to  his  wife,  which  will  be  executed  by  the  statute.  By  the  conv* 
mon  law  we  have  seen  a  man  could  not  make  his  own  heir  a  purchaser,  even 
of  an  estate  tail;  but  a  man  may  limit  the  uses  so  as  to  make  his  heirs  special 
lake  either  by  purchase  or  descent;  Wills  v.  Palmer,  5  Burr.  2615;  2  Bin. 
Com.  687;  Tippen  v.  Gosin,  Garth.  272;  4  Mod.  380;  Else  v.  Osbomr,  1  P. 
Wms.  387;  Fearn.  Gont.  Rem.  54,  62,  4th  edit.  A  grantor,  however,  can- 
not,  even  under  a  conveyance  which  operates  by  way  of  use,  enable  his  heir 
general  to  take  a  remainder  as  purchaser  under  a  limitation  to  his  heirs;  but 
where  the  limitation  is  to  the  right  heirs  of  the  grantor,  the  use  so  limited  is 
construed  to  be  the  old  use,  and  will  be  executed  in  him  as  the  reversion  in 
fee,  and  not  as  a  remainder;  1  Cor.  129,  b.  130,  a.;  Godolphin  v.  Abingdon, 
2  Atk.  57;  Fenwick  V.  Mitford,  Moor,  284;  I  Leon.  182;  Read  v.  Erring* 
ton,  Cro.  Eliz.321;  Earl  of  Bedford's  case.  Moor,  781;  1  Cor.  130,  a.; 
Cro,  Eli«.  334;  Bingham's  case,  2  Go.  91,  b.  So,  it  is  a  rule  of  law  that,  if 
an  estate  be  conveyed  to  two,  the  one  being  capable  and  the  other  incapable^ 
at  the  time  of  the  grant,  he  who  is  capable  shall  take  the  whole,  1  Go.  100, 
b.;  13  Co.  57;  and  the  joint  tenants  cannot  take  at  different  periods;  2  Roll, 
Abr.  417,  PI. 3;  But  since  the  introduction  of  uses,  if  A.  make  a  feoffment 
ment  in  fee  to  the  use  of  B.  and  his  wife,  that  shall  be,  though  the  whole  es- 
tate vest  in  B.  at  first:  yet  upon  his  marriage  the  wife  shall  take  jointly  with 
him;  Mutton's  case,  Moor,  96;  Dyer,  274,  b.;  I  Gor.  10l,a.;  Samme's 
case,  13  Co.  57;  Wells  v.  Fenton,  Moor,  634;  Stratton  v.  Best,  2  Bro.  G, 
C.  233.  No  estate  of  freehold  can,  by  the  common  law,  be  granted  to  comw 
wence  taytrftir©;  Barwick's  case,  5  Co.  94,  b.;.  2  Vent.  204;  Roo  y.  Tra»» 


166  USES.— -Xtmt/a/«>n  oj. 

L  938  ]  mer,  3  Wils.  75. .    Neither  can  a  contingent  remainder  be  supported  without 

an  express  particular  estate  of  freehold.      But   in  conveyances  to  uses  the 

•  Courts  have  supported  these  future  limitations,  when  no  particular  estate  has 

been  created,  either  in  the  shape  of  remainders,  or  as  springing  uses;  1  Atk. 

686;  1  Saund.  128, 129. 

Thus,  if  a  man  covenant  to  stand  seised  to  the  use  of  the  heirs  of  his  owd 
bod  J,  Car.  263;  22  Yin.  283.  PI.  2.  and  the  cases  cited  in  the  nole  there;  or 
to  the  use  of  another  after  his  own  death,  Osraan  v.  Sheaf,  3  Lev.  370;  Roe 
V.  Tranmer;^or  if  he  bargain  and  sell  his  lands  after  seven  years,  Bac.  Uses, 
63;  in  each  of  these,  cases  the  grant  is  good,  and  uniil  the  event  takes  place 
the  use  results;  1  Sand.  129,     But  in  conveyances  operating  byway  of  trans- 
mutation of  possesion,  it  is  necessary  that  a  present  seisin  should  be  transfer- 
ed,  in  order  to  serve  the  resulting  use.     Thus  if  a  feoffment,  or  lease  and 
release,  be   made  to  J.  S.   and  his  heirs,  to  the  use  of  J.  L.  and  his  heirs, 
to  commence   four  years  from  thence,  or  after  the  death  of  the  grantor,  the 
limitation  of  the  use  to  J.  S.  is  good.;  for  during  the  four  years,  or  the  life 
or  the  grantor,  it  will  result  and  be  executed;  2  Salk.  675.     But  if  the  con- 
veyance bad  been  to  J.  S.  and  his  heirs,  after  the  death  of  the  grantor,  to  the 
%    use  of  J.  S.  and  his  heirs,  it  would  have  been  void,  because  it  is  the  firrant  of 
an  estate  of  freehold  to  commence  in  futuro',  Roe  v.  Tranmer,  2  Wils,  75; 
Lamb  y.  Archer.  1  Salk.  225.    When  a  feolfment  is  made  to  A.  and  his  heirs, 
to  the  use  of  the  heirs  of  the  body  of  the  grantor,  the  limitation  to  the  heirs  of 
the  body  takes  effect  upon  the  death  of  the  grantor,  not  as  a  springing  use, 
but  as  a  remainder;  and  the  use  resulting  to  the  grantor  for  his  life,  by  way 
of  particular  estate,  the  grantor,  by  the  union  of  the  particular  estate  and  the 
remainder,  becomes  tenant  in  tail  in  possession,   1  Rol.   Rep.  240;  22  Via. 
283.  and  the  cases  cited  in  note  to  PI.  26;  2  Frecm.  235.  PI.  307.  258,  PI. 
326;  1  Sand.  97,  98.     If  the  whole  fee  had  resulted  to  the  grantor,  the  heirs 
/of  his  body  would  have  taken  as  purchasers  by  way  of  springing  use;  but  the 
decision  is  formed  upon  the  true  construction  of  the  statute  of  uses,  that  so 
much  of  the  use  as  the  grantor  has  not  disposed  of,  and  no  more,'  results  (o 
iiim;  1  Sand.  130.     It  is  also  a  maxim  of  the  common  law,  that  no  estate  can 
i>e  limited  upon  a  fee-simple:  or,  in  other  words,  an  estate  in  fee-simple  can- 
4iot  be  made  to  cease  as  to  one,  and  take  effect  by  way  of  limitation,  upon  a 
contingent  event,  in    favour  of  another  person,  Seymor's  case,  10  Co.  97.  b. ; 
1  Salk.  231.  PI.  9;  Dy.  33.  a.;  1  Co.  85.  b.;  lOMod.  423;  Plowd.  29;  Fearn. 
Cent.  Rem»  4  edit.  8;  but  it  is  clearly  settled  that  limitations  of  this  kind  may 
take  eflect  by  way  of  use;  Bro,  Abr.  Feoff,  a/.  Uses,  PI.  423;  Harwell  v. 
Lucas,  Moor,  99;  Earl  of  Kent  v.  Steward,  Cro.  Car.  358.     Such  a  Shifting 
or  springing  use,  afler  a  previous  limitation  of  the  fee,  cannot  be  bared  by  the 
cestid  que  use  by  any  kind  of  conveyance,   Lloyd  v,  Carew,  Prec.  Ch.  72; 
Pi§.  R.  134;  Palm  132.  135;  Bro.  Feoff,  al.  Uses,  PI.  50;  B.  N.  C.  137;  in 
which  respect  it  differs  from  a  contingent  remainder,  which  may  be  destroyed; 
but  it  agrees  with  an  executory  devise  after  a   previous  devise  of  the  fee; 
Pells  v  Browne,  Cro.  Jac.  590;  1  Eq.  Ab*  187.     However,  if  a  man  cove- 
nant to  stand  seised  to  the  use  of  himself  in  fee  until  marriage,  and  then  to  the 
use  of  himslf  and  his  intended  wife,  and  the  heirs  of  his  body,  with  remain- 
ders over,  he  may  before  mariage  destroy  the  future  or  contingent  uses,  by 
making  a  feofiment  in  fee,  in  tail,  or  for  life,  upon  a  good  -consideration,  and 
without  notice.  Wood  v.  Reignold,  Cro.  Eliz.  764,  765,  854;  cases  collected 
in  note  to  PI.  4.  22  Vin.  225.  and  PI.  224;  Gilb.  Uses,  125;  but  a  lease  for 
yeari  would  not  destroy   it,  although  it  would  bind  the  future  use;  Bould  v. 
Wynston,  Cro.  Jac.  168;  1  Sand.  138. 

it  is  also  a  maxim  of  the  common  law,  that  every  remainder  must  be  limit- 
ed, 80  as  to  await  the  determination  of  this  particular  estate,  before  it  can 
take  effect  in  possession,  Plowd.  24;  Fearn.  Cont.  Rem.  9.  390.  394;  Cogan 
y.  Cogan,  Cro.  Eliz.  360;  but  it  is  clear  that  if  a  seisin  in  fee  be  limited  to 
J.  S.,to  the  use  of  A.  in  tail  or  for  life,  provided  that  if  B.  return  from  Rome, 
then  the  lands  shall  remain  to  the  use  of  C.  in  fee;  the  limitation  to  C.  will 
yest  in  abridgement  of  the  estate  limited  to  A.;  2  Leon.  16;  1  Sand.  142, 
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IV.     RELATIVE  TO  ON  WHAT  CONVEYANCES  USES  MAY  I  »»  1 

BE  RAISED. 

(A)     Of  the    distinction    between  conveyance   which    operate  with 

TRANSMUTATION    OF     POSSESSION,    AND    THOSE    WHICH     OPERATE     WITH- 
OUT   IT.* 

(B)     Of  A  BARGAift  AND  sALE.f     See  also  ante^  tit.  Bai^ain  and  Sale. 

So,  we  have  seen  limitations  which  operate  so  as  to  determine  the  preced- 
ing particular  estate  before  its  regular  determination,  may  be  effected  by  a 
species  of  limitation,  which  is  not  properly  a  remainder,  nor  condition,  but 
which  is  distinguished  by  the  name  of  a  conditional  limitation;  4  Reev.  509, 
610;  Plowd.  27,  32,  34,  414;  Doug.  727.  n.  1;  Shep.  Touch.  160.  With 
respect  to  the  distinction  between  shiAing  uses  and  conditional  limitations,  see 
1  Sand.  142.  145.  Where  an  estate  tail  is  limited,  and  a  secondary  or  shifl- 
ing  use  is  limited  upon  it,  the  tenant  in  tail  may  by  recovery  bar  th)d  limita- 
tions over;  Page  V.  Hayward,  2  Salk.  670;  1  Lev.  35;  1  Sid.  102;  Fearn. 
Cont.  Rem.  15,  16  And  it  is  observable,  that  when  an  estate  in  fee-simple 
is  granted  or  devised,  with  a  shifting  use  or  secondary  fee  limited  upon  it,  this 
secondary  or  shifting  use  must  be  expressly  limited  to  take  effect  within  th« 
compass  of  a  lifu  or  lives  in  being,  and  twenty-one  years  and  (in  case  of  a 
posthumous  child)  a  few  months  over,  22  Vin.  Abr.  252.  PI.  4:  bqt  it  is  oth- 
wise  where  the  limitation  of  the  use  in  the  .first  instance  is  in  tail;  and  the 
reason  of  the  difference  is  this: — in  the  former  case,  as  these  kinds  of  shifting 
nses  are  not  barnible  by  recovery,  they  would  tend  to  a  perpetuity,  where- 
as in  the  latter  case  there  is  no  danger  of  a  perpetuity,  because  when  the 
first  tenant  in  tail  comes  in  possession,  he  may  bar  it  by  a  common  recovery;, 
1  Sand.  147;  JVicholas  v.  Sheffield,  2  Bro.  C.  C.  216;  Doe  v.  Hemige,. 
4T.  R.  13. 

*  In  order  to  raise  a  ase  by  the  statote,  there  mqst  either  be  a  direct  or  aetnal  convey- 
aoce,  operating  bj  way  of  transmatatioo  of  possession,  or  a  contractor  covenant,  opera- 
ting as  a  barj^ain  and  sale;  for  a  covenant  to  stnnd  seized  to  nses  for  contracts  and  agree- 
ments, which  are  merely  referrible  to  sabsequent  conveyances,  do  not  raise  uses  nnder  the 
autote;  Here  ▼.  Diz,  1  Sid.  25;  Hatfield  ▼.  Penrce,  2  Rol.  Abr.  789;  Bainton's  ease, 96. 
a.;  Shep.  Toach.  82;  Wingfield  v.  Littleton.  Dy.  162.  a.;  Aodley's  case,  Ibid.  166.  a.; 
Trevor  v.  Trevor,  1  P.  Wms.  622;  I  £q.  Ab.  88;  Edwards  v.  Freeman,  2  P.  Wms.  486. 
439.  447.  The  same  rnio  seems  to  prevail  where  the  covenant  is  merely  ezecntory,  and 
open  which  an  action  of  covenant  is  the  proper  remedy,  in  case  the  covenant  is  not  per- 
formed; Blitheinan  v.  Blitheman,  Cro.  Eliz  279;  Benl.  121.  PI.  153.  M.  or  122  PI.  269; 
Bnckler  V.  Symons,  2  Ilol.  Abr.  788;  Holloway  v.  Pollard,  Moor.  761;  1  Sand.  107. 
111. 

1  We  have  seen  that  conveyances  derived  from  the  Statote  of  Uses  are  of  two  kinds: — 
First,  where  the  deed  only  transfers  the  nse,  which  is  said  to  operate  withoot  any  transmn- 
tation  of  posjeasion,  because  the  alteration  of  the  legal  seisin  and  possession  is  affected  by 
tho  mere  operation  of  the  statote.  Secondly,  where  the  legal  estate  is  transferred  by  a 
common  law  of  assnrance,  and  a  nse  is  declared  on  soch  assurance.  This  is  said  to  operate 
by  transmutation  of  possession,  because  the  leg»l  seisin  is  transferred  by  a  common  law 
assurance.  The  first  kind  of  deed  which  operates  without  transmutation  of  possession  is  a 
bargain  and  sale.  This  was  well  known,  and  often  used  before  the  Sutote  of  Usea,  it  be- 
iag  then  a  common  practice  for  a  perjon  seized  of  lands  to  bargain  and  sell  another;  in 
which  case,  if  the  consideration  was  sufficient  to  raise  a  use,  the  bargainer  became  imme- 
diately seized  to  the  use  of  the  bargainee;  all  which  might  have  been  transacted  witbont 
ihe  formality  of  a  deed.  A  bargain  and  sale  is  therefore  a  contract  by  which  a  person 
conveys,  we  have  already  observed,  his  lands  to  another  for  a  pecuniary  consideration,  in 
oon^eqaence  of  which  use  arises  to  the  bargainee;  and  the  stat.  27  Hen.  8.  immediarely 
transfers  the  legal  estate  and  possession  to  the  bargainee.  A  bargain  and  sale  may  be  in 
fee,  fot  life  or  for  years.  As  a  bargain  and  sale  only  passes  a  use,  none  but  those  who  are 
capable  of  being  sei.^ed  to  a  use  can  biirgain  and  sell;  for  there  must  be  a  person  seised  to  a 
•  nse,  and  a  use  in  e$se  before  the  statute  can  have  any  operation.  From  which  it  follows 
that  neither  the  king  nor  the  queen  regnant  can  convey  their  lands  in  this  manner.  Bnt,  as  all 
private  persons  may  be  seized  to  a  u-se,  they  may  convey  their  estates  by  a  bargain  and 
sale;  therefore  every  person  aeisied  in  fee  simple,  fea  tail,  or  for  life,  may  convey  hia  eaUto 
by  this  assurance;  and  though  it  was  formerl)  held  that  there  must  be  an  actual  seism  mthe 
bargainor;  at  the  time  when  tho  bargain  and  sale  was  made,  for  that  without  a  seisin  no  nan 
ceald  arise;  yet  ihia  seems  general,  for  in  Fox's  case  it  was  held  that  a  revortion  expec- 
tant on  a  freehold  estate  might  be  conveyed  by  a  bargain  and  salt.    And  it  app«ari  te  b# 
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f   240   J   ^  (C)   Or   A    COVENANT  TO   STAND    SEISED   TO    U8K8. 

K  Harrison  V.  Austin.  T.  T.  1793.  K.  B.  3  Mod.  2^7.  Grosbingt. 
ScuDAMORE.  M.  T.  1792.  K,  B.  2  Id.  17.  Dob  v.  Simpson.  T.  T. 
1765.  K,  B.  2  Wiifl.  22;  S.  C.  Willes,  673. 

the  proper      A  settlement  was  made  as  follows:  If  I  hare  no  issue,  and  id  case  I  die 
and  techni  without  issue  of  my  body,  lawftilly  begotten,  then  I  give,  grant,  'and  confirm 
eal  wordi    my  lands,  Sic,  to  my  kinswoman,  S.  S.,  to  have  and  to  hold  the  same  to  the' 
are  **  cove  ^^^  ^|*  myself  for  life,  and  after  my  deciease  to  the  use  of  the  said  &  and  the 
irtanVseiz   ^®*''*  ^^  ^^^  ^^^^  ^^  ^^  begotten,  with  remainders  over,  &.c.     The  qaestiott 
ed  to  the      was,  whether  this  amounts  to  a  covenant  to  stand  seised,  so  as  to  raise  a  uie 
use  of  A."  to  S.  without  transmutation  of  the  possession.     It  was  contended  that  it  shall 
Ac.  other    [^^  construed  to  be  a  covenant  to  stand  seised,  though  the   formal  words  are 
word«  will  ^^Q^JQg  to  make  it  so;  aud  for  that  purpose  it  was  compared  to   Fox's  case, 
samoefllct.  ^  ^^'  ^^5  Hob.  277;  who,  being  seised  in  fee,  demised  bis  land  to  C.  for 
life,  remainder  over  for  life,  reserving  a  rent,  and  afterwards  by  indenture,  in 
consideration  of  money,  did  'demise,  grant,  and  set"  the  same  lands  to  D. 
for  ninety-nine  years,  reserving  a  rent,  and  the  lessee  for  life  did  not  attorn; 
in  which  case,  there  was  not  one  word  of  any  use  or  any  attornment  to  tntke 
it  pass  by  grant;  and  the  question  was,  whether  this  lease  for  years  shall 
amount  to  a  bargain  and  sale,  so  that  the   reversion,  together  with  the  rent, 
shall  pass  to  the- lessee  without  attornment;  audit  was  held,  that  bj  con- 
struction of  law  it  did  amount  to  a  bargain  and  sale,  for  the  words  import 
aa  much.      And  in  this  case  it  was  adjudged  that  i<  was  a  covenant  to  stand 
seised. 

new  admitted  that  eetates  in  remainder  and  reversion  may  be  conreyed  by  thia  unraacf, 
prorided  the  right  lo  them  be  actoally  voated  in  the   barg/iinor  at  the  time.     As  a  bir|iin 
end  sale  is  merely  a  conreyance  of  a  ose,  and  as  a  nse  cannot  be  raised  witbont  a  eonid* 
eratitfn,  it  follows  that  no  bargain  and  sale  can  be  good  withont  a  consideration ,  which  mail 
also  be  a  pecaniary  ene,  for  the  very  name  of  this  assnrance  imports  a  quid  fto  quo.    It 
Is  not  however  abselntely  necessary  that  a  consideration  should  be  mentioned  ie  the  decd^ 
for  an  averment  of  a  consideration  may  be  made.     If  a  person,  in  consideration  of  a  certain 
snm  of  money,  bargains  and  seJU,  this  is  a  good  consideration,  to  raise  a  nee,  witheat  an  aver- 
ment of  any  snm  in  certain,  for  the  qoaniity  of  the  sum  is  net  material,  as  any  sum,  bowevsr 
small,  is  a  snfficient  consideration.     A  person,  in  consideration  of  natural  love,  and  far  n^ 
nmentation  of  the  portion  and  preferment  in  marriago  of  his  danghter,  bargained  and  soldlsnor 
to  her.    It  was  resolved  that  as  no  pecnaiary  consideration  was  given,  thejdeed  eonid  net  ope- 
rate as  abargain  and  sals ;  Crossing  v.  Seodamorp,  1  Vent.  187.     The  second  kind  of  covsy- 
anee  that  derives  its  efiect  from  the  Statote  of  Uses,  and  operates  withont  transmntation  ef 
poslession,  is  ca  led  a  covenant  to  stand  seised.    Formerly  ^if  a  person  had  covenanted  end 
agreed,  for  himself  and  his  heirs,  that  for  a  certain  consideration  another  shoald  havs  hi» 
lands,  though  the  lands  did  not  pass  for  want  of  livery,  yet  the  nse  paased  to  the  eoveaao- 
tee.     Now,  whenever  a  covenant  of  this  kind  is  entered  into,  if  .the  consideration  besef- 
ficient,  a  nso  arises  out  of  the  seisin  of  the  covenantor,  which  is  immediately  ezecated  by 
the  statote  in  the  cettui  que  use,  who  thereby   acqaires  the  legal  estate*    A  person  tev^ 
enanted,  in  consideration  of  natoral  aflfection,  to  stand  seised  to  the  nse  of  himself  for  life> 
and  after  his  death  that  the  said   lands  should   descend  or  refnain  to  his  cousin  B.  in  fM^ 
Resolved  by  all  the  judges,  that  no  use   was  raised  by   reason  of  the  said  disjunctive  *'ri>> 
main  or  descend,**  and  that  it  was   only  a   covenant.     This  conveyance  being  similar  in 
many  respects  to  a  bargain  and  sale,  no  person  can  transfer  lands  by  it  who  is  net  capable 
of  being  seised  to  a  use.     It   follows,  from  the  same  principle, 'that  no  species  of  property 
can  be  transferred  by  a  covenant  to  stand  seised,  whioh  cannot  be  conveyed  to  a  use;  and 
the  covenanter  most  be  eeised  in   possession,  or  entitled   in   remainder  or  reveraion;  at  the 
time  of  the  execution  of  ihe  deed,   because  the   use  must  arise  out  of  the  seisin  or  right 
which  the  covenanter  haa  at  the  time.  A  use  will  arise  to  a  wife  without  any  consideration 
eipressed  upon  a  covenant  to  stand  seised.  Natural  love  and  afleclion  for  a  near  relation,  or 
marriage,  suffices;  but  love  and  affection   to  ah  illegiiim^te  child  is  net  a  sufficient  eonaid« 
oration  to  raise  a  use  in  a  covenant  to  stand  seined.     A  person  covenanted  in  consideratJea 
of  natural  love  and  aifection  to  stand  seizen  to  the  use  of  himself  for  life,  remainder  to  A.,  bif 
reputed  son  (his  bastard),  for  life,  ho.     He  also  covenanted  to  levy  a  fine  or  make  a  feoff- 
ment for  further  nssurance.     .Afterwards  he  made  a  feoffment  in  fee  to  the  covenanteei  » 
porformanco  of  his  covenant  to   the  same  uses.     It  was   resolved  that  no  nse  aroee  to  A.* 
the  bastard,  by  the  covenant,  for  want  of  a  consideration;  nor  could  he  take  any  tbiagby 
the  fefToment,  it  being  only  itade  for  further  assurance. 
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2.     HoRE  V.  Dix.  cited  2  Vent.  319;  S.  C.  Sid.  25.  [  2*1  ] 

A.  by  indenture  between  him  and  B.,  his  son,  of  the  one  part,  and  two  A  covenant 
strangers  of  the  other  part,  in  consideration  of  natural  love  to  his  son,  gave, '^*^""**™ 
granted,  and  enfeoffed  to  the  two  strangers,  to  the  use  of  himself  for  life;  re-fJJJ^n  ^^i^^ 
maioder  to  B.  in  tail;  remainder  over;  and  covenanted  wilh  the  two  strangers,  the  land  to 
that  they  should  enjoy  the  said  land,  to  the  uses  aforesaid.  The  tleed  was  the  use  of 
sealed  and  delivered,  but  no  livery  of  seisin  was  given,  nor  was  there  any  ^**®  *^**^« 
attornment.  Resolved,  that  no  use  was  raised  by  this  deed;  for  a  cov^D^nt g^°'® jjl'^^g^ 
with  strangers  could  not  raise  a  use.  be  good.* 

(D)     Of  lease  and  relbaseI.     See  also  ante^  tit.  Lease  and  .Release.        [^  242  "I 

(E)     Op  a  declaration  of  uses.| 

*  Where  n  deed  is  made  in  consideration  of  a  sum  of  money,  it  will  not  operate  as  a 
coveaaot  to  stand  seised.  In  the  case  of  a  covenant  to  stand  seised,  a  use  will  arise  to  all 
persons  who  are  within  the  consideration,  but  no  use  will  arise  ro  those  who  are  strangers 
to  it.  In  the  case  of  a  covenant  to  stand  seised,  the  estate  continues  in  the  covenantor 
till  a  lawful  use  arises.  Thus  if  a  p^^rson  makes  a  feoffment  in  fee  to  tliu  use  of  A.  for 
life,  remainder  to  the  use  of  B.  for  life,  remainder  to  the  use  of  C.  in  fee;  if  A.  refuses,  B^ 
shall  lake  the  estate  presently.  A  bargain  and  sale,  and  covenant  to  stand  seised,  pass  no 
interest  bat  that  which  the  bargainor  or  covenantor  can  lawfully  transfer.  For  as  noihin^ 
but  a  use  passes  by  these  conveyances,  and  ns  no  use  can  bo  greater  than  the  estate  out  of 
which  it  is  created,  where  a  use  is  granted  for  a  greater  estate  thun  that  out  of  which  it  is 
granted,  it  is  merely  void,  and  the  statute  executes  the  possession  to  so  much  only  of  the 
use  as  Is  law/ully  granted.  No  uses  can  be  declared  on  a  bargain  and  sale,  or  covenant  ttf 
stand  seised,  but  to  the  bargainee  or  covenantee,  because  these  conveyances  only  pass  a 
ose,  and  the  legal  estate  and  possession  is  transferred  by  the  operation  of  the  statute  so  - 
that  a  use  declared  on  rh^m  is  a  use  upon  a  use. 

t  Some  lime  after  passing  of  the  Statute  of  Enrolments,  a  loop-hole  was  discovered 
throagh  which  its  objoet  might  be  entirely, evaded.  For,  as  it  seems  to  be  confined  in  its 
terms  (though  it  must  be  confessed  rather  ambiguously)  to  cases  where  an  estate  of  inheri- 
tance or  freehold,  o/  the  use  thereof,  was  to  be  made  to  take  effect  by  reason  only  of  a 
t>argain  and  sale,  it  was  concluded  that  if  a  bargain  and  sale  were  first  made  for  an  estate 
less  than  freehold  (as  for  one  year)  and  then  the  inheritance  or  freehold  were  superadded 
by  a  separate  deed  or  release;  the  transaction  could  not  be  effected  by  the  statute;  and  that 
such  release  to  the  bargainee  would  be  valid  without  his  entry  upon  the  lands  was  a  coose- 
qoenee  of  the  etrong  words  in  the  Statute  of  Uses,  which  convert  all  vested  uses  at  once 
into  estates.  This  is  the  origin  of  the  assurance  by  lease  and  release,  in  the  form  in  v»hich 
k  is  DOW  eomcDonly  used  for  the  conveyance  of  land;  an  assurance  which  unites  in  itself 
many  advania^s.  It  is  preferable  to  a  bargain  and  sale,  and  to  u  covenant  to  stand  seised 
to  uses,  because  it  effects  a  transfer  of  the  legal  estate  under  the  rules  of  the  common  law, 
and,  therefore,  the  declaration  of  uses  upon  it  needs  riot  to  be  confined  to  persons  from 
whom  a  consideration  moves.  It  is  also  preferuble  to  a  bargain  and  sale,  and  etill  more  te 
a  feoffmeDt,  because  no  addiliunul  ceremony  is  necessary  to  its  operation;  but  the  transfer 
of  properly  in  land  may  be  effected  by  it  in  any  part  of  the  world  as  instantaneously  as  the 
payment  of  money.  And  where  the  subject  of  conveyance  is  land  in  reversion  or  reinain- 
dor,  it  is  also  pre'ferable  to  a  mere  deed  of  grant,  as  it  makes  it  unnecessary  for  the  grantee, 
if  his  title  be  called  in  question,  to  prove  that  there  was  a  particular  estate  in  existence  at 

the  time  of  the  grant. 

t  Who  may  declare  or  limit  the  ose.  The  king  may  declare  uses  upon  his  lettei's  patent, 
ihoBgh,  indeed  the  patent  itself  implies  a  use;  2  Bac.  Uses.  66.  Bat  if  the  King  grant 
lands  10  J.  8.  and  his  heirs  by  his  letters  patent;  lo  the  use  of  J.  S.  for  life,  here  J.  S.  bat 
oely  an  eetate  for  life,  and  the  king  has  the  inheritance  without  any  office  found;  for  im- 
plication oat  of  matter  of  record  ever  amoants  to  matter  of  record.  The  queen  may  also 
declare  uses;  Hac  Uses,  66.  An  idiot  or  person  ef  non-sane  memory  may  declare  Qsee 
apoa  a  fine  or  recovery,  which  declaration  of  uses  will  continue  valid  as  long  as  the  con- 
veyance Qpoo  whiph  the  uses  are  declared  remains  in  force;  Mansfield's  cat»e,  12  Co.  124^ 
Lewing's  case  cited  10  Co.  426;  but  see  4  Leon.  89.  and  Sir  Butler  Weniworth's  case, 
eitffd  2  Ves*  403;  8  Atk.  3I«;  13  Vin.  305.  PI.  3.  and  note  (M.  a.)  It  is  the  same  with 
respect  lo  an  infant.  Therefore,  if  an  infant  levy  a  fine,  or  salTer  a  recovery  and  limit  the 
nse  tbereapon,  he  cannot  avoid  a  declaration  of  the  use  wiihoq^i  avoiding  aUo  a  fine  or  Re- 
covery; B*c.  Uses,  67;  2  Co.  58.  a,;  10  Co.  42.  b.;  3  Atk.  710;  Moor.  22.  PI.  78;  1» 
Vin.  394.  PI.  U  fi>r  as  the  matter  of  record  stands,  the  law  soppoaes  that  the  conozor  or 
recoveree  was  of  fdll  age,  and  the  deed  lo  declare  the  oses,  being  part  of  the  fine  or  reeo- 
very.  aball  stand  likewise.  Bot  a  covenant  by  an  infant  in  consideration  of  marriage  or 
blood  to  stand  seised  to  an  nse  is  void;  Bac.  Uses,  fi7.  Iiecems  that  a  feme  covert  can 
not  witboat  the  consent  of  her  baron,  create  or  limit  the  use  of  her  lands;  Johnson  v.  Cot- 
ton.  Skin.  276;  And.  164.T1.  209.  in  case  of  Colgate  v.  BIythe.  But  if;  baron  and  feme 
levy  a  fine,  or  saffer  a  recovery  of  lands,  of  which  they  are  seised  lo  right  of  the  feme, 
tbouh  they  oncht  wgnUry  to  join  in  the  declaration  of  the  uses  of  snch  fine  or  lecovery, 
?OL.  XV.  22 
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I   243  1  yet  \C  the  ha«band  in  such  cases  alone  declare  the  uses,  hh   declaration  will  bind  the  feme 
•  (aliboagb  an  infant);   2  Rol.    Ab.    798;  2i   Vrh.    232.  PI.  2.  if  she  do  not  diasenl  to  it; 

Beckwiih's  case,  2  Co.  67.  a.;  Moor,  197;  Anon.  Moor.  22.  PI.  73;  tusber  v.  Banbong, 
Dy.  290.  a.     See  the  cases   collected  in  the   note  to  PI.    1;  22  Vin.  232.  I.;  for  as  she 
joined  with  her  hnsband  in  the  fine  or  recovery,  the  pre>nmpjion  is,  if  the  contrary  esonot 
appear,  that  she  agreed  with  him  in  the  declaration  of  the  uses.     Indeed,  if  she  acqaiMca 
for  any  length  of  time  after  her  husband's  deuih   In  the  declaration   of  uses  made  by  bim, 
she  cannot  afterwards  invalidate  the  fine  or  recovery;  Swnnton  v.  Raven,  S  Alk.  105.  So, 
if  tenant  for  life  anci  remainder  man  levy  a  fine  or  suffer  a  recovery,  and  the  tenant  for  life 
alone  declare  the  uses   this  decUmtion  ahull  not  afPeci  the  remainder  man;  Roe  v.  Popham 
Dougl.  25;  Argol  v.  Cheney,  22.  Vin.  (T.  6.)    236.  Pi.  1.  and  note  in  the  margin.     And 
it  should  seem  ihat,  if  the  remainder-man  seal,   and  be  ^  p^riy    lo  the  deed,  in  which  the 
tenant  for  life  alone  covenants  to    puM'er  a  recovery,  &c.  lo  certain  uses,  this  does  not  bind 
the  remainder-man,  though  he   afterwards  should  join  in  suffeiing  tlie    recovery,  &c.;  per 
Master  of  the  Rolls  in    Nightingale    v.  Ferrers  3  P.  W.    206.     But   note  in  that  case  the 
person  in  remainder  was  an  infant;  therefore   gucBre,  joint    tetiants  may  each  declare  dif- 
ferent uses  of  their  respective  shares;  2  Co.    68.  a.;    22   Yin.  236.  Pi.  1.     Secondly,  h 
what  cases  a  previrwus  limitation  of  the  use  shall  be  controlled  by  a  subsequent  declaration 
by  a  distinct  instrument.     We   have  before  hnd  occasion  to  remark,  that  in   a   conveyanoe 
by  deed,  transferring  the  seisiin  to  a  grantee,  surh  as    a  feofftiient  or  lease  .and  release,  the 
use  is  declared  hy  the  cnnveyanne,  and  it  scarcely  ever  occurs  in    practice,  that  the  ase  b 
in    that    case    declaredly    an    inslrument    distinct    fiom    the  deed    conveying  the  ^cifiio. 
Where  the  conveyance  is  by    bargain  and  sale,  or  covenant    to  stand   seised  to  oses,  the 
conveyance  itself  is  the  declaration  of  the   use.     But  when  the  assurance  transferring  the 
seisin  lo  serve  the  oses  is  hy  fine  or  recovery,  the  uses  arc  limited  by  deed,  execated  ei'hcr 
before  or  after  the  levying  the    fine,  or  suffering   the   recovery;  if  before,  the  deed  is  said 
to  be  bad;  and  if  after,  to  declare    the  uses  of  the  fine. or  recovery.      Ii    has   happened  in 
the  case  of  fines  and  recoveries,  that  there  have  been    contradictory  limitations  of  the  ose^ 
and  from  this  circumstance  several    intricate  and    perplexing  points  huve  arisen.     If  there 
be  a  deed,  leading  the  use?   of  a  fine   or  recovery,    thosp   uses  may    be  altered,  varied,  or 
absolutely  revoked,  previously    to    the  levying  the  fine,  or  suffering  the  recovery.     When 
the  fine  or  recovery  is    conformable  in   time,    persons,   and  other  circumstances,  with  the 
deed  leading  to  the  uses  of  it,  then  the  vaiiation.  alieriition,  or  revocation  of  the  uses  nay 
be  effected,     1st.  By  deed    or  other  instrument  of  as  high  nature  as  the  preceding  deed  or 
insiru.'Dent,  for  "  nihil  tam  conveniens  ost   natnrali  squitati  unumquodqqe  dissolvi  eo  ligt- 
mine  quo  ligatum  est;*'  but  in  this  case  a  deed;  leading  the  uses  of  a  fine  or  recovery  pan 
not  be  varied  by  a  mere  writing  without  a    seal;  Countess  of  Rutland*  case,  5  Co.  26.  a. 
2d.   Ry  the  mutual  consent  of  all  parlies  concerned  in  interest.     3d.   It  sometimes  happens 
that  in  the  same  instrument  there  are  two  declarations  uf  the  use  differing  from  ench  other. 
The  rule  is  th4ttthe  first  declaration    shall  prevail;  and    (he    second  shall  be  void;  Soatb- 
coata  V.  Munory,.Cro.  Eliz.  744;  J.  C.  Moor,    68 ).  by  the  name  of  Wilmot  v.  Knowles; 
aee  the  case  Doe,  d.  Leicester  v.  Bigg,  2  T:tonl.  109.     The  first  words  in  a  deed,  and  ifaa 
Uatin  a  will  shall  prevail;  Shep.   T.  88;  Co.  Lit.   112.     When  the  use  is  liaiited  by  the 
habendum  of  a  deed,  and  there  is  in  the  subsequent  part    of  the   instrument  a  covenant  to 
.levy  a  fine  of  the  same  land  to    different    uses  if  the  fine  be  levied  afier  the  seisin  oolof 
which  the  uses  are  to  arise  is  transferred  to  the  grantee,  there  is  no  ground  lo  contend  that 
the  u«e  limited  after  the  habendum  can  be  cnntrnlled  by  the  declaration  of  the  uses  of  the 
fine;  for  the  deed  transferring  the    seisin  from  whiph  the  use  is  to  arise,  is  perfected  apon 
the  delivery  of  the  deed  by  tho  operation  of  the  statute  of  uses;  and  the  sabseqaenl  6ne» 
not  operating  by  way  of  transmutation    of  possession,  but  as  a  confirmation  or  cvtinguisb- 
meni  of  light,  there  is  no  seisin  to  servo  the  use  limited  upon  it.     It  is  a  more  difficalt  ease 
where  the  fine  is  levied  of  a  term    preceding  the    execution  of  the  deed;  hut  even  in  this 
ease  it  should  seem  that  the  fine  would    be  considered  merely   as  a  further  assurance,  not 
disturbing    but    by    way  of  confirmation    of  iho^rst  limitation  of  the  use;  Sontbcoate  r. 
Manory,  cited  above;  22  Vin.    227.  PI.    8;  Oliver  v.  Gyles,  Cro.  Elife.  300.     The*)atlor. 
point  however,  is  extremely  doubtful.     4lh.  The  general  construction  upon,  and  effect  of, 
the  declaration  of  uses.     A  very  slight  expression^ is  sufficient  to  declare  4he  use:*  of  a  fine 
or  recovery,  no  formal  set  of  words  being  required  for  that  purpose.     Therefore  wheoewr 
tho  intention  of  the  parlies  can  be  collected  in    the  limitaiiun  of  the  tses  of  a  fine  or  re- 
covery upon  any  expression  in  the  precedent    or   subsequent    declaralion-  or  conveyance, 
such  declaration  or  expression  is   sufficient  lo  declare  the   uses  of  tho    fine  or  recovery;  * 
P^  W.  208;  I  Ld.  Raym.  290;  12  Mod.  162.     A  covenant  for  further  assurance.  Hob. 
27.5;  13  Vin.  305.  O.  a.   PI.  2;  or  a  condition  of  re-entry,  18  Vin.  309.  T.  a.  PI.  I;  m'T 
amount  to  a  declaration  of  the  use,  and  the  uses  may  be  declared  by  deed  indented, or  by 
deed  poll.     The  declaration  of  tho  uses  most  be  certain,  and  thai  especially  in.  three  things; 
in  tho  persons  lo  whom,  in  the  lands,    &c.  of  which,   and  in  the  estates  by  which,  the  nsea 
are  declared;  and    if  there  want  certainly    in  either  of  these.    The  declaratwn  is  not  good; 
and  it  must  be  complete  in  itself,  wiihoul  any  reference  lo    indentoiifsor  other  wrifingito 
bo  made  afterwards,  forihen  it  is  but  an  imperfect  communication,  and  no  complete  decli-  ^ 
ration;  Shop.  Tench.   519.6th   edit.    It  is  sotnecessary  that  there  ihould  be  a  con»i^«* 


USES.— JV(//  executed  by  Slaiuk.^  rftl 

(F)     Of  an  appointment  of.*     See  aiUe,  tit.  Powers.  [  244  ] 

V.  RELATIVE  TO  USES  NOT  EXECUTED  BY  THE  STA-   [  24^  1 

TUTE.t 

rvtion  expressed  in  a  deed  to  lead  or  declare  iho  uses  of  a  fine  or  recovery;  liar.  Co.  Liu 
123.  a.  noted:  1  Lord  Rnym.   290. 

*    We  mast  dHtingoisli  between  an  appointment  and  a  declirnlion  of  a  oao.     Thb  latter 
is  that  original  diitpn.siiion  of  the  use  by  the  express  consent  of  the  partic<i,  which  prevents 
it  fruofi  following  any    implied    dcsignriiion;    which  the  rytes  of  law  might  otherwise  pre- 
scribe; bat  the  former  i.i  a  limitation  of  the  ase  by  a  separrfte  inatrainent  derived  from  «nd 
conforiiiable  to,  a  power  reserved   or  contained  in    the  original    conveyance,  by  which  the 
leisin  to  serve  thosie  uses  is   tranflferrod.     The  liinir.ition  of  the  oi^es    thost  mude  under  the 
power  must  necessarily  alter,  abridge^  or  suspend,  the  use   previously  declared  upon    such 
original  conveyance:  such  are  the  powers  nsuaily    reserved  in  soi'leincnts  of  leasing,  joint- 
nring,  selling,  exchanging,  and  charging.     Every  nppoiniment  when  made  immediately   to 
the  appointee  most  consequently  vest  the  ojio  or  legal  estate   in  him;  and   therefore  if  A., 
in  parsoance  of  a  power,  limit  an  estate  to  B.  to  the  use   of  C,  the  use  to  C.  cannot   be 
ozeeated  by  the  statute.     But  as  the  use  under  an  appointment,  is  served  out  of  the  original 
seisin  of  the  feoffees  or  releases  to  uses   it  is  capable  of  the  same  modifications  as  the  use 
declared  opoo  the  original  conveynnce.  When  a  person  may  dispose  of  an  estate  either  under 
a  power  of  appointment,  or  a«  the  absolute  owner  of  it,  it  is  necessary  if  he  wished  to  con- 
vey in  parsuance  of  the  appointment  that  the  powor  should  be  recited  or  referred  to;    but 
when  A  disposition  cannot  take  clfect  but  as  an  appointment  or  limilationof  the  use,  then  there 
if  no  absolute  necessity  that  the  appointor  should  notice  the  power,  nor  convey  in  pursuance 
of  it;  12  Mod.  469;  Andrews  v.  Emmot,  2Bro.  297;  Lavvson  v.  Lawsnn  3  Oro.  272.  The  in- 
strument executing  the  appointment  must  be  accompanied  with  all  the  ceremonies  required  by 
the  power,  soch  a  sealing  signing  and  the  attestation  of  witnesses.     The  deed  itself,  being 
merely  the  limitation  of  a  use  served  out  of  a  seisin  transferred  by  another  deed  cannot  be  co;i- 
aidered  as  an  independent  conveynnce.  It  is  an  instrument  inapplicable  to  the  transfer  of  pro- 
perty by  a  person  conveying  as  the  absolute  proprietor.     Vet  an  appointment  may  be,  and 
frequently  is,  ejecnted  by  a  conveyance  which,  if  not  express  or  implied,    referring  to  the 
power  would  operate  upon  the  legal  estate.     It  is  generally  true,  that  a  use  limited   by  vir- 
tae  of  a  power  of  appointment  has   relation  to  the  conveyance  in  which  thn  power  is  con- 
tained; 1  Atk.   660.  n.  2.     Therefore  if  an  estate  he  limited  to  the  use  of  such  persons  at 
a  parchaser  shall  appoint,  and  in  default  of  appointment,  to  the  use  of  the  purchaser  and 
bis  heint;  until  the  pur*  baser  exercise  the   power,    he  is  aei:ted  of  a  base  and  qualified  fee, 
liable  to  be  defeated  by   the   execution  of  it;  and,  if  he  die  without  making  any  appoint- 
ment, his  wife,  will  be  clearly   emitted  to   her  dower;  but  if  he  exercise  his  power,  then  a 
a  new  nse  springs  op,  which  entirely  defeats   the  intermediate  use  limited  is  default  of  ap- 
pointment, and  of  course  de.'stroys  the  wife's    right  of  dower;  Maondrell  v.  Muundrell,  7 
Ves.  567;  10  Ves.  246. 

t  We  have  seen  that  for  the  execution  of  a  use  there  most  bo:  1st.  A  person  seised  to 
the  ase.  2d.  A  et$tui  que  use  in  esse,  8d.  A  use  in  esse,  scil,  in  possession,  rever- 
sion, or  remainder.  4th.  An  estate  or  seisin  out  of  which' the  use  is  to  arise;  for  the  words 
of  the  statute  are,  that  the  estate  of  sorb  person  seised  to  the  use  shall  be  adjudged  in 
cestui  que  use,  Stc.  I  Cor.  126.  a.;  and  if  these  requisites  do  not  occur,  there  can  be  ne 
ezeeation  of  the  use.  Therefore  contingent  uses,  during  the  suspense  of  the  contingeney, 
cannot  be  executed  by  the  statute;  Bac.  Uses,  45;  1  Sand.  194.  Uses  limited  of  copy. 
hold  estates  also  are  not  within  the  Statute  of  Uses;  Co.  C'opyh.  54;  Cro.  Car.  44;  2  Ves. 
267.  And  as  the  statute  was  made  previously  to  the  Statute  of  Wills, 32  and  84  Hen.  8. 
it  seems  to  follow  that  the  former  does  not  extend  to  devises  U>  uses.  But  as  the  testa- 
tor's intention  is  generally  the  guide  in  cases  of  devices,  it  ,has  been  repeatedly  determin- 
ed, that  if  A.  devise  to  B.  and  his  heirs,  to  the  use  of,  or  in  trust  for,  C.  and  his  heirs,  or  in 
trost  to  permit  C.  and  his  heirs  to  take  the  profits,  it  shows  that  the  testator  intended  that 
C.  shoaid  have  the  legal  estate  in  fee,  and  the  law  will  therefore  give  the  devisee  such  an 
operalior.;  1  Ver.  79.  416:  2  Salk.  679,  2  Atk.  578;  2  P.  Wms.  184;  Doc,  d.  Leicester, 
T.  Biggs,  f2  Tannt.  109;  Bridges  v.  Woiton,  1  V.  and  B.  137.  But  it  is  clearly  settled 
that  in  the  case  of  a  devise  to  the  use  of  A.  for  life,  remainder  over,  this  cannot  take  the 
effect  by  way  of  use  executed  by  the  statute,  because  there  is  no  seisin  to  serve  the  usej 
but  still  the  cestui  que  use  will  have  the  legal  estate;  1  Sand.  206.  So,  jillhoogh  a  feofi- 
ment  in  fee  to  the  use  of  the  feoffor  for  life,  and  after  his  decease,  that  J.  S.  shall  take  the 
pittfirs,  be  an  use  executed  in  J.  S..  yet  it  \n  cloar  thai  if  there  be  a  conveyance  in  trust  to 
pay  oTcr  the  profits.  Symson  v.  Turner,  Eq.  Ab.  S-3;  Silvester  v.  Wilson,  2  T.  R.  444; 
16  Ves.  871;  Sbapland  v.  Smith,  1  Bro.  C.  C.  75;  Dee,  d.  Leice.ster,  v.  Biggs,  supra,  or 
to  convey,  Roberts  v.  Di^well,  I  Atk.  607;  Bac.  Uses,  8;  or  to  sell.  Bng«haw  v.  Spencer, 
2  Atk.  678;  the  legal  estate  will  vest  in  the  irnsiees,  in  order  to  enable  ihem  to  pay  over 
the  profiu,  or  to  pay  the  same  to  her  separate  use;  Pybus  v.  Smith,  8  Bro.  C.  C.  840; 
Henry  v.  Parcel,  Fearn.  75;  Nevill  v.  Saundurs,  I  Vern.  415;  Bush  v.  Allen,  6  Mod.  63. 
As  to  tbeeitent  of  the  legal  estate  vested  in  trustees  under  trusts  of  the  above  description^ 
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I.  RELATIVE  TO  WHAT  CONTRACTS  ARE,  OR  ARE  NOT 
USURIOUS. 

(A)  Requisites  to  constitute. 

{a)   There  must  be  an  unlavuful  irUent,  p.  246. 

(b) a  direct  loan,  and  an  agreement  to  take.  &c.,  p. 

218.  '^ 

I  (c) ^  usury  at  the  making  of  the  contract y  p.  25  i . 

(B)  As  to  bills  and  notes.     See  ante,  tit.  Bills  and  Notes. 

II.     RELATIVE  TO  THE  QUESTION  OF,  BY  WHOM  DECID- 

ED,  p.  251. 

Ill- AS  TO   CONTRACTS  IN  IRELAND  AND 

THE  WEST  INDIES,  p.  251 . 

IV.    — ITS  EFFECT,  AND  OF  THE  SUBSEQUENT 

SECURITIES,  p.  25i.  ^  * 

V- THE  PENALTIES  OF,  ACTION  FOR. 

(A)  Within  what  time  to  be  sued  for,  p.  253. 

(B)  Venue  in,  p.  253. 

(C)  Plea,  p.  254. 

(D)  Evidence,  p.  255. 

(E)  Witnesses,  p.  255. 

I.    RELATIVE  TO  WHAT   CONTRACTS   ARE,  OR  ARE  NOT 

USURIOUS.*  ^  i^yji 

(A)  Requisites  to  constitute.  ^ 

(ff)   There  must  be  an  unlawful  intent. 
To  .on.ti        T    .1..  ^'     Nevison  v.  Whitly.  T.  T.  1662.  K.  B.  Cro.  Car.  501 
ite  usury       r  T?.^*^®  *^®  JH^g^s  ^""^^y  ^^  '"ake  a  contract  usurious,  there  must  be  in 
there  must  ""lawful  intent;  and  therefore  an  excessive  charge  of  interest  arising  from  an 
be  an  un      ©^o^  »n  computation  will  not  vitiate  the  agreement,  e»peciaHv  where  f  h#i  m:. 
lawfHl  in     take  is  attributable  to  the  scrivener  or  cgent.  ^  °"'" 


^•nt. 


jee  Doe,  d.  White,  v.  Simpson,  -5  East.  162;  Jones  t.  Say  and  Sele,  8  Vin.  262-  PI  lo- 
3  Bro.  P.  C.  IIS;   1  Ves.  144;  Bagshaw  v.  Spencer.   2  Atlc,  570.   677;   1  Vm    142    lii 

652.     It  has  been  determined  that  terms  of  years,  or  oiher  chaUel   rarerests  cannot  L  B 
mited  to  uses,  as  the  trtntul.  speaks  of  persons  seised  to  the  use  of  anoTherand  ?hi  ^M 

Wd"  IS  only  applicable  lo  the  possession  of  a  freehold  estate;  Bac    U«e»   42     7l3 
that  no  Qse  limited  upon  a  a.^e  can  be  executed   by  the  statote;  and  therefore  H"'  th«r«  K. 

conveyance  to  the  use  of  A.  and  his  heirs,  lo  the  use  of  B.  aid  his  he^rs  This  dL^^  ! 
be  erecuted  '"  B.;  TyrrePs  case,  Dyer.  155.  «.;  Samback  v.  Dalton  I  Atk  591  ^«Tf 
land  be  limited  to  A.  and  his  heirs,  to  the  intent  or  in  trust  that  B.  and  birheirl  mav  li 

B  ^'bVthTfinh''r"'  V^^  °''  '^  ^;  ""^  ^'''  *»^'"'  '^'  '««*»  «•*-»«  in  lie  ent  win  ;i.;t; 
B.  by  the  fifth  clanso  of  the  statute,  because  the  seisin  out  of  which  the  rent  or^I.  l^ 

».ceof  1001.  for  a  y,ar,  and  so  .Aar  .h,t  rate  foV  .  grea  er  "K^^^^ 
.horter  time,  and  that  all  bond,,  contract,,  and  asxurancfs  f^'r  paymont  T^v  nri^"^.'  " 
money  to  be  ent,  or  covenanted  to  be  performed  upon  or  for  anJ  n™u?T  wh«rlri  ""k  '  "' 
by  there  sball  be  reserved  or  taken  above  the  rate  of  51  in,h2\!^?^'  '^J  *""  "'  where- 
utterly  void,  and  that  every  person  wro\;tV:ponanyco„ractlnot«'ai  •*•'"•  *" 
by  way  or  means  of  any  corrupt  barcr.iin    loan    Mvrh«n»«   11««.-         •'  "^^^^P'   8"«  receive, 

Uminate-l.  iho  Curt  ivill  .ct  «siJe  he  jud^men  wilhm.t  com„J^  1  .r''^'V^""'y  "««•" 
tJie  principal  and  interest;  Robons  v.^  ciir  4  ^  *  A  92  '^  «^  * '.'''' '^'f'"''""' '» '"P'X 
.nnuj.y  having  agreed  with  the  grantee  to  ^^edeem.  drew  a  bill  for  5  OmV  .'.^'r'"'  °^" 
.vhu,h  ,he  grantee  d.sconnted,  th«s  he  took  4.nS3(.  'fo,  8d."a.  he  Vr^oZt'  of  titTufdTJ];; 


USURY.— 0/  anunlawful  itdtted.  IIS 

5.  Monk  v.  MARTiNDAt^E.  T.  T.  1196.   C.  P.  SB.  &  P.  164.  t  ^'^  ] 

The  grantor  of  an  annuity  having  agreed  with  the  grantee  to  redeem,  drew  a  ^*^f  (lie  of 
bill  ofexchange  for  6,000/.  at  three  years,  which  the  grantee  discounted  in  the  ^•"^*  !"  "J* 
following  manner:  he  took  4,083// 6«.  Bd.  as  the  amount  of  the  purchase  ff^^ 
money  and  arrears,  advanced  166/.  JSs.  4d,  to  the  grantor  in  cash,  and  took  charge  al 
768/.  as  interest  for  three  years  upon  5,000/.  leged  to  bm 

Per  Cur.     In  Richards  v.  Brown,  Cowp.  770.  the  transaction  in  form  was  excessive  i» 
the  purchase  of  an  annuity,  hut  it  appearing  that  in  substance  it  was  a  loan  [he^7ouble' 
under  colour  of  an  annuity,  the  Court  held  it  within  the  statute  of  usury.     In  expense,    ' 
Lowe  V.  Waller,  Dougl.  470.  Lord   Mansfield  says,  what  is  very  applicable  &c.  incur 
to  the  present  case,  no  shift  will  enable  a  man  to  take  more  than  legal  interest  red  bj  th^ 

lender  of 
money  and  arron**!:;  ndvanced  1651.  13^.  4d.  in  ca<4h;  and  took  750),  ns  intere!<t  for  three  the  money; 
years  apon  5,0001.:  held  usurious:  MHrsh  v.  Mnrtindnle,  3  B.  <&  P.  151.  But  the  purchase 
of  an  annuity  for  the  life  ef  the  vendor  (litirty  two  years  of  avo),  at  tiz  year^  of  purchase, 
is  not  usurious,  notwithstanding  it  is  made  redeemnblo  at  the  opion  of  tlie  vendor  al  the 
end  of  five  years  and  a  half  purchase,  and  by  the  tnistnkeof  the  ucrivener  is  styled  a  loan 
in  tbe  recital  of  the  deeds;  Murray  v.  Harding,  2  Blk.  859;  3^  Wihon,  3Da  One  sells 
goods  at  three  montlis'  credit,  but  stipulates  thai,  in  case  the  money  is  unnaid,  ihe  vendeo 
shall  allow  him  a  halfpenny  an  ounce  per  month  till  the  debt  is  dis'charged.  This  allow- 
ance was  according  to  an  usage  in  that  particular  branch  of  irado,  but  above  the  legal  rate 
of  interest.  The  contract  being  bona  fide,  the  sale  is  not  usuriouif;  floyer  v.  Edwardu, 
Cowp.  112. 

^d  where  A.  agreed  with  B.  to  lend  him  money  to  he  raided  by  the  sale  of  stock  on  tbo 
fo1k>wing  terms,  U\e  stock  was  to  be  replaced  by  a  siveo  day;  but  if  not,  the  sum  to  be 
repaid  on  a  subsequent  day,  with  interest  equal  to  iho  dividends  which  the  stock  would  have 

1>rodused:  held  that  the  agreement,  being  bona  fide,  and  not  a  device  to  obtain  more  than 
egal  interest,  was  not  usurious,  though  such  interest  exceeded  5  per  cent.;  Tal^v.  Wei- 
linga,  3T.  R.  531.  So.  an  indorsement  on  a  bond,  conditioned  fur  bayusent  of  1001.  bjr 
aaarterly  payments  of  51.  each,  and  interest  at  5  per  cent.,  that  at  the  end  of  each  year^ 
the  year  s  interest  due  is  to  bo  added  to  the  principal,  and  then  the  201.  received  during 
the  year  is  to  be  deducted,  and  the  balance  remain  as  principal,  does  not  make  the  iransac* 
tion  usurious,  since  the  year's  interest  due  must  be  taken  to  mean  Ingally  due;  Ld.  Kenyon, 
C.  J.  Le  Grause  v.  Hamilton,  4  T.  R.  613;  5  T.  R.  :^G7;  2  K.  B.  144.  So,  where  tho 
defendant  wa<i  indebted  to  the  plaintiff  [n  4861.  4^,  6d.,  for  which  tho  pluinttflf  hod  sqo4 
him,  but  being  nut  able  to  pnv  it,  ho  agreed  that,  in  consideration  that  the  plaintiff  would 
forbesr  bis  action  till  I9ih  Novembfjr,  1804,  upon  the  defendant's  giving  him  a  bond  tq 
transfer  to  him  on  the  I9ih  November,  1804,  so  much  stock  as  nnid  sum  would  purchase  at 
the  then  present  day's  prices,  which  would  amount  to  9081.  I  Is.  7d.,  together  with  sirch  in? 
tertst  as  the  same  would  have  produced  aa  such  stock  in  the  mean  time:  hold  not  usuriotthf 
Haddock  v.  Rumball.  8  East,  :tU4. 

Where  the  plaintiffs  had  made  advances  to  the  defendant,  and  credited  him  with  25,0001 , 
at  a  time  when  the  Three  per  Cents  were  at  50;  in  consideration  of  which,  aOerwards,  in 
October,  when  the  Three  per  Cents  were  at  51  1  •4,  he  undertook  to  purchn$ie  the  sum  of 
50,0001.  in  their  names,  and  to  account  for  the  dividends  therein,  fiom  Midsumuier-day 
then  last:  held  not  usurioun;  Boldero  v.  Jauksoii,  1 1  Cast,  612.  And  an  extortioning  post<r 
obit,  however  gross,  cannot  be.  considered  as  usury;  Matthews  v.  Laws,  1  Anst.  7.  A 
custom  in  Liverpool  for  the  banker  to  strike  a  balance  every  quarter,  and  send  the  account  to 
the  merchant,  and  then  to  make  that  balance  a  principal  to  carry  interest  to  the  next  quar- 
ter, is  not  usur^;  Calliot  v.  Walker,  2  Anst.  495.  An  azreemeut  to  pay  121.  per  cent.*  on 
the  amount  of^the  purchase  money  is  not  u.surious,  though  thero  be  a  covenant  to  keep 
the  vessel  insured;  and  that  the  delendant  shall  be  entitled  to  his  share  of  the  money  to  bo 
recovered  from  the  underwriters;  Grigg  v.  Stokes,  Forrest,  4.  In  an  ac;ion  of  covenant 
upon  a  deed  of  p^.rtnerghip,  at  the  expiration  of  ten  years,  to  repay  A.  (who  had  originally 
advanced  that  sum)  20,0001.,  he  being  to  receive  2,0001.  yearly,  and  be  indemnified  against 
all  losses:  plea,  that  the  deed  was  executed  by  way  of  colour,  and  was  in  effect  an  usurious 
agreement  to  se^sure  to  A.  10  per  cent.:  whioh  pleas,  upon  issues  joined,  were  negatived 
by  the  finding  of  the  jury.  Upon  error  brought,  held  that,  after  finding,  the  Court  could 
take  the  contract  only  from  the  deed;  and  if  there  were  a  partnership,  of  however  unusual 
•  kind,  there  was  a  loan  of  money,  and  therefore  no  usury,  and  judgmtmt  affirmed;  Gilpin 
V.  Enderby,  in  Error,  5  B.  At  A.  K.  B.  954:  I  D.  <S&  R.  570;  5  M«)ore,  C.  P.  571.  Where 
the  lessor  of  tho  plaintifl;  being  possessed  of' a  lease  of  building -ground,  at  a  reserved 
rent  of  1081.,  with  a  covenant  to  complete  certain  houHcs  thereon,  assigned  the  same  for 
2,3001.,  and  then  took  a  lease  at  3951.,  under  a  stipulation  for  re-assignment  on  payment  of 
the  said  sum  of  2,:tt)0l.,  the  instruments,  although  dated  on  successive  days,  being  all  exe* 
cuied  together:  held,  that  this  was  sufficient  evidence  for  a  jury  to  presume  that  the  trans- 
action was  a  loan  and  not  a  purchase,  and  that  whatever  form  might  be  given  tb  it  by 
|he  parties,  it  would  not  prevent  it  from  being  usurious:  Doe  v.  Goech,  3  B.  dt^  A.,  K.  B«t 
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III.    RELATIVE  TO  AS  TO  CONTRACTS  IN  IRELAND  AND 

THE  WEST  INDIES.* 
,  Dewar  v.  Spein.  T.  T.  1789.  K.  B.  3  T.  R.  426. 

The  14  G.        Debt  on  bond  for  1800/.  made  in  England.      The  defendant  craved  oyer  of 
3.  whicn      thecondilionj  t^-hich  after  citing  an  agreement  made  in' June,  1769,  between 
tliatmort    ^'  ^'  ^"^  *^®  plaintiff's  father,  for  the  purchase  of  an  estate  at  St.  Chris- 
gaged  and   topher's  by  the  former  of  the  latter  for   1800/.;    and  it   was  agreed  at  the 
oilier  secu   making  of  that  contract,  and   it  was  part  of  the  terms  thereof,  that  1400/., 
riiies  re      part  of  it,  should   remain  secured  by  a  joint  bond  of  C.    P.   and  another 
jpeciing      person  to  be  in   that  behailf  appointed,  and   who  was  resident  in   England; 
Ireland  and  ^^  consequence  of  which  he  with  H.  H.  became  bound  to  the  plaintiff 'is  ft- 
ihe  We:it    ^^^i*  ^<^r  ^^^  1400/.  with  interest  at  6  per  cent.:  and  also  reciting  that  it  bad 
Indies  ru     been  since  proposed,  and  agreed  between  C.  P.  and  the  plaintiff,  that  the 
serving  in    former  bond  should  be  cancelled,  and  a  new  bond  given  for  the   1400/.  with 
low^'r       ^"'^""^st  at  G  per  cent,  agreeable  to  the  intent  of  the  original  contract,  the  con^ 
those  coun  ^^^^ionr  of  which  >vas  that,  on  payment  of  1400/.  by  Phillips  or  the  defendant, 
tries  ahull    with  interest  at  6  per  cent.,  &c.  the  bond  should  be  void,  pleads,  Ist.  tamed 
be  valid,     factum;  2d.  that  after  the  29th  September,  1714,  and  after  the  death  of  the 
though  ex    plaintiff's  father,  and  before  the  making  of  this  bond,  it  was  corruptly,  aod 
EnalancT     "g^'"^'  the  form  of  the  statute,  agreed  between  the  plaintiff  and  P.  that  the 
didnoiex    ^^^^  8o  entered  into  by  P.  and  H.  should  be  cancelled,  and  that  the  plaintiff 
tend  to  per  should  forbear,  and  give  further  time  of  payment  of  the  sum  of  1400/.  uotil 
aonal  con    the  25th  of  June,  1788,  and  should  for  such  his  forbearance  be  paid  interest 
^T9k<9      <^"  *^®  1400/.  in  the  mean  time  after  the  rate  of  6/.  for  100/.  by  the  year;  and 
[  ^o^  J  that  for  securing  the  payment  as  well  of  the  1400/.  as  the  interest,  4rc.  this 
bond  was  given,  with  an  averment  that  the  former  bond  was  given  up  to  be 
cancelled  by  means,  ki:.     The  present  bond  was  void. 

Lord  Kenyon,  C.  J,  The  question  is,  whether  a  bond  given  by  one  per- 
son to  another,  both  resident  in  this  country,  is  valid,  though  it  reserve  a 
greater  interest  than  is  allowed  by  the  laws  of  this  country;  the  14  Geo.  d«c» 
79,  which,  it  has  been'argued,  protects  in  this  case,  is  an  enabling  act,  ex« 
tending  to  particular  cases  therein  mentioned,  and  does  not  reach  any  othprs. 
Now  it  enacts  that  mortgages  and  other  securities  respecting  lands  in  Ireland 
and  the  West  Indies,  reserving  interest  allowed  in  those  countries,  shall  be 
valid,  though 'executed  in  England;  but  it  does  nqt  extend  to  personUl  con- 
tracts; and  if  the  present  attempts  were  to  succeed,  it  would  sap  the  founda- 
tion of  the  statutes  of  usury. — The  three  other  judges  concurred. 

debtTnot''lV.  RELATIVE  TO  ITS  EFFECT,  AND  OF  SUBSEQUENT  SE- 

exlinguish  CURITIES. 

Tn  minted  '•.   ^^^^  ^'  Fowr.ER.  M.  T.  1790.  C.  P.  I  H.  Bl.  462. 

wfui  iin  ugu  '^^^  question  was,  whether  a  bona  fide  debt  is  destroyed  by  being  mingled 
riou«  truns  with  an  usurious  contract  relating  to  if.  The  Court  were  clearly  of  opipiolt 
action.  that  the  fair  debt  for  the  goods  sold  still  subsisted,  unimpeached  by  usurioos 
If  one  in     transactions,  and  was  not  a  colourable  pretence  to  cover  a  real  loan. 

uT>*«nin  ^'     '^'^"^^  ''•  ^Vellings.  M.  T.  1789.  K.  B.  3  T.  R.53J- 

lieu  of  on  Per  Cur.  If  one  instrument  be  given  in  lieu  of  another,  void  frofn  being 
tfilier,  void  tainted  with  usury,  a  second  one  will  also  be  invalid. 

from  being      •  ^he  Klatuie  of  12  Arm.  slul.  2.  c    10.  «.  1.    (;.gaiiist  u^urv)  does  not  extend  to  Ireland, 

tainted         q^  the  culonie.i,  wliidi  f«ir  Wio  must  p:if  t  have  peculiar  lawn,  fixing  the  greatest  rale  of  i"ter- 

wiih  u«ury,  ^^^  ^  goiD^  higiior  point   than  in  England;  but  where  a  h>an  was  made  in  this  couolrji  on 

the  second   (he  security  of  pruperiy  lyinj^  beyond  the  sea,  ii  became  a  question  which  leffislatare  »l*°|jjj' 

**  r J     *°     ^**®  ^''**    ^^^^*  ^       '^''*  doubt  was  in  the  first  place  removed  by  statuie  14  Geo.  3.  c.  7^. 

valid«t  which  imposed  certain    rehtruints  on  such  irauflaclions,   and  pariicularly  nsstricled  the  rate 

ot  interest  lo  6  per  cent;  tills  act  was  aUcrwards  explained  by  slat,  I  &  2  Geo.  4.  e.  51;  B"t 

nfw  by  slat.  .'J  Get>.  4.  c.  47.  the  Inst  explanamry  act  is  repealed,  and  the  former  seems  to 

be  superseded;   for  all  such  loanA  both  past  and  future,  and  tlie  securities  for  them,  are  pl^- 

.  ed  on  the  same  f.ioiing  as   if  made  in   Ireland,  or  in  the  W-est  Indian  colonies,   wb«re  tno 

mortgaged  property  is  situated.  •  ^ 

i  A  fresh  contract  made  by'  parties  privy  to  usurious  agreements,  and  in  furtheranc*  o 

it,  is  void.     Bui  a  fresh  contract  made  between  ihe  same  parties  in  ooaiiderttion  of  tB« 
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V.     RELATIVE  TO  THE  PEfTALTIES  OF,  ACTION  FOR        [  258  ] 

(A)  Within  what  time  to  be  sued  for. 
Llotd  ▼.  Williams.  M.  T.  1771.  C.  P.  3  Wils.  250;  S.  C.2  Blac.  792. 

Debt  for  300/.  on  the  statute ^f  usury.     The  writ  was  sued  out  and  served  The  ye«r 
on  the  defendant  on  the  12th  of  July,  1770;  and  the  declaration  was  on  the^'^*'^" 
next   Michaelmas  term.      On  the  Slat  of  March,  1769,  John  Hinchliffe  ap-*'****^  ^ 
plied  to  the  defendant  to  borrow   100/.,  and  it  was  then  corruptly  agreed  be- must  Se  sa 
tween  them  that  the  defendant  should  lend  HinchliSe  100/.  forfhree  months,  ed  for  be 
for  which  Hinchliffe  was  to  pay  the  defendant  6/.  ds.  by  way  of  advance,  andg|o>  At>m 
he  accordingly  received  the  said   100/,,  and  paid  the  defendant  thereout  6Z.  6«*^*  jiwtiDt 
byway  of  interest,  by  advance,  and  gave  the  defendant  bis  promissory  note  for  Ijj^^jjjjyjj! 
100/.,  dated  3Ut  of  March,  1769,  and   payable  to  defendant,  or  order,  three  ukeuor  a 
months  after  date.    Hinchliffe  also  deposited  at  the  same  time  certain  cabinets  greed  ibr<* 
and  other  valuables  in  the  defendant's  hands  as  a  collateral  security ,  with  power 
to  sell  the  same;  and  he  accordingly  sold  one  of  the  said  cabinets  for  22/.  4$., 
whereupon  Hinchliffe,  on  the  10th  of  August,  1769,  gave  the  defendant  an- 
other note  of  that  date,  for  78/.  199.  8d,  payable  to  the  defendant,  or  prder, 
two  months  after  date,  which  last  note  was  afterwards  paid.      Whether  this 
actioo  was  brought  in  due  time,  the  stat.  31  Eliz.  c.  5,  having  directed  that 
mich  actions  shall  be  brought  within  one  year  afler  the  offence  committed? 

De  Grey,  C.  J.,  and  Black^tone,  J.,  inclined  to  think  that  the  offence  was 
consommated,  and  completely  committed  on  making  the  corrupt  agreement,  • 
and  receiving  the  interest  by  advance. 

(B)  Venue  in, 
ScoTT  V.  Brest.  H.  T.  1788.  K.  B.  2  T.  R.  238. 
A.,  by  deed  executed  in  London,  for  securing  the  repayment  of  money  ^*  vsnuj 
lent  to  B.,  is  appointed  receiver  of  B.'s  rents  in  Middlesex,  with  a  pretended  f**j"?^^ 
salary,  which  enables  him  to  retain  usurious  interest;  he  accordingly  receives  countv    ^ 
the  rents  in  Middlesex,  but  settles  the  account  in  London,  and  there  pays  the  where  the 
balance  upon  which  the  usurious  interest  is  allowed.  ille|(«l  inter 

Ashhurst,  J.     This  venue  is  laid  very  properly  in  London,  and   I  think  •J* "  '•ceiv 
more  so  than  if  it  had  been  laid  in  Middlesex.     In  order  to  constitute  usury,  |*1^  -. 
there  must  be  an  usurious  contract,  and  an  usurious  taking.      The  usurious  ^  ^ 

taking  is  an  essential  ground  of  the  action;  it  was  so  in  this  case.  It  was 
competent  to  the  plaintiff  to  appoint  the  defendant  receiver  of  the  rents;  and, 
if  the  defendant  had  merely  received  the  rents  in  that  character,'  the  transac- 
tion would  have  been  perfectly  innocent,  so  that  the  defendant  would  not  have 
been  guilty  of  usury  if  there  had  not  been  an  usurious  taking.  For  there  the 
contract  was  made  by  which  the  defendant  was  appointed  the  receiver  of  the 
plaintiff's  redts  in  Middlesex,  and  by  which  he  was  to  pay  over  the  residue  to 
the  plaintiff  on  his  rvceiving  the  money  at  Middlesex.      He  went  to  London 

original  usury,  or  with  an  innocent  party  who  was  not  priry  to  the  usury,  is  binding;;  thug, 
a  fresh  teourity  given  fur  the  balance  of  the  debt  originally  usurious,  is  void.  But  where 
■furiouji  securities  have  been  destroyed  by  mutual  consent,  a  promise  by  the  borrower  to 
pay  the  principal  and  legal  interest  is  binding.  If  A.,  for  an  usurious  consideration,  give 
hU  promissory  note  to  B.,  who  transfers  it  to  C.  for  vahio  without  notice  of  the  usury,  and 
afterwards  A.  gives  a  bond  to  E.  for  the  amount,  the  bond  is  valid.  But  it  would  be  oth- 
erwise ir  A.  gave  the  bond  to  B.  And  where  A.  being  indebted  to  B.  for  different  nsu- 
rk>U4  loans,  applies  to  B«  for  a  further  advance,  which  B.  agrees  to  make  at  the  legal  rate' 
of  mterest  provided  A.'s  father  will  give  his  security  for  it,  and  aUo  for  part  of  the  previ- 
ous debt;  A. 's  father  consents,  and  accepts  three  bills,  the  two  first  of  which  exactly  cov- 
or  the  amount  of  the  legal  debt;  the  first  is  paid  when  due.  In  an  action  on  the  second, 
held  that  the  acceptances,  having  been  given  partly  ^s  a  security  for  an  illegal  debt, 
^ere  all  tainted  with  the  illegality,  and  were  therefore  void;  Harrison  v.  Hannel,  1  Mark 
349;  0  Taunt.  780. 

•  And  where  A.  lent  B.  5001.,  paying  immediately  a  premium  of  561.,  and  paying  inter- 
est on  the  5001.  at  51.  per  cent,  for  five  years,  at  the  end  of  which  time  a  qui  tarn  action 
Was  brought,  held,  that  it  was  in  lime;  Scurry  v.  Freeman,  2  B.  &  P.  381.  Sums  and 
dates  not  amendable  after  the  time  of  the  limitation  has  expired;  Dougl.  14. 

f  Therefore  where  a  draft  was  given  with. usurious  interest,  and  a  receipt  taken  for  it  in 
the  county  of  A.,  and  the  draft  was  afterwards  exchanged  for  money  in  the  county  of  ».^ 
the  venue  is  properly  laid  in  B.;  Scurry  v.  Freeman,  2  D.  fc  P.  3dl.- 
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and  settled  the  account  with  the  plaintiff  there,  and  paid  him  oter  the  balance. 
Bui  the  money  was  not  uauriously  received  by  the  defendant  jtill  the  account 
was  settled^  and  he  insisted  on  retaining  it  for  his  own  satisfaction,  under  th^ 
agreement.  But  even  supposing  (he  foundation  of  this  action  to  have  arisen 
in  two  counties,  I  think  that,  where  there  are  two  facts  which  are  Decesaarj- 
to  constitute  one  offence,  the  plaintifiTmay  ex  necesgileUe  lay  the  venue  in  either 
county. 

(C)  Plea. 
Hill  r.  Montague.   M.  T.  1817.  K.  B.  !2  M.  &  S,  377.    Nicholl  y.  L«. 

E.  T.  1795.  Ex  3  Anst  940. 
In  dobt  on       Debt  on  bond,  that  the  supposed  writing  obligatory  was  made  and  entered 
A  specially,  jotQ  by  jj^^  defendant,  under  and  by  virtue,  and  in'  pursuance  of  a  certain 
^•"^„ J      corrupt  contract  made  after  the  29th  of  September,  17 14,  to  wit^  on  the  16th 
^(j,#  of  February,  1799,  at  London,  in  the  parish  end  ward  of  Cheap,  between 

the  plaintiff  and  the  defendant,  whereupon  and  whereby  there  was  reserred 
above  the  rate  of  6/,  for  the  forbearing  ot  100/.  for  a  year  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the 
same  statute,  the  supposed  writing  obligatory  was  and  is  wholly  void  in  law; 
and  this  he,  the  defendant,  is  ready  to  verify;  wherefore  he  prays  judgment  if 
he  ought  to  be  charged  with  the  said  debt  by  virtue  of  the  supposed  writing 
obligatory^  &c.;  demurrer  assigning  for  cause  that  the  defendant,  by  his  said 
'  plea,  alleges  that  the  said  writing  obligatory  was  made  in  pursuance  of  a  cor- 
rupt contract,  S^c  in  the  words  of  the  plea,  but  does  not  by  his  said  plea  allege 
or  specify  any  of  the  particulars  of  such  contract,  nor  the  time  of  such  forbear- 
ance, nor  the  sum  to  be  forborne,  nor  the  sum  to  be  paid  for  such  forbearance^ 
and  also  for  that  the  said  plea  is  in  other  respects  uncertain. 

Lord  Ellenborough,  C .  J.  Usury  is  not  like  fraud  and  covin,  which  ueuaHy 
consist  of  a  multiplicity  of  circumstancen,  And  theretbre  it  might  be  inconveni- 
ent to  require  them  to  be  particularly  set  forth;  but  has  this  form  of  pleading 
[  255  ]  ever  been  in  use  before?  The  corrupt  contract  ought  to  be  particularly  set 
forth,  and  the  usurious  interest,  that  the  party  may  know  what  to  answer;  the 
party  against  whom  it  is  pleaded  ifiay  be  aware  of  the  contract,  but  he  cannot 
know  in  what  particulars  it  is  meant  to  be  assailed,  or  wherem  the  other  aide 
imputes  vice  to  it. 

(D)  EviDENCE.f 

(E)  ^VlTNESSES. 

Smith  v.  Prager.  M.  T.  1796.  K.  B.  7  T.  R.  60.     AbAahams  v  Burw. 

E.  T.  1776.  K.  B.  4  Burr.  2251. 
TliBbor  In  order  to  prove  the  case,  B.,  borrower  of  the  money  was  called  as  a  wit- 

rower  of     ness,  and  he  gave  in  evidence,  that  on  the  17th  of  September,  1795,  hebor- 
moniy  ai    f^^^^  ^f  ,|,^  defendant  900/.,   to  be  repaid  on  the  3rd  of  October  following. 


inurest  is  a  l^^  **'"»^°  "®  ^^^  *o  pay  11  /.  as  interest ;  that  on  the  3rd  of  October,  1 795,  be 
compefeot  borrowed  of  the  defendant  2,000/.  more,  to  be  rep^  on  the  26th  of  the  same 
ivi!nei.«  fi,r  month,  for  the  loan  of  which  he  was  to  pay  42/.,  and  both  the  principal  sums 

P  a»n»»   •    •  But  in  oMumpsit,  or  in  debt  on  simple  contract  it  nwy  be  given  in  evideDe^  under  the 
general  issne. 

1  The  usurious  coirtract,  like  any  other  contract,  must  be  proved  as  alleffedj  and  a  vari- 
ance ns  to  the  quantum  of  usurious  interest  will  be  fatal;  in  this  respect  aii  indictment  for 
iKury  differa  from  an  mdjciment  for  taking  more  than  10..  in  the  p<»and  for  brokerage.  17 
ueo.  .5.  c.  fbi  For  there  the  offence  consists  in  the  simple  excess  being  immaterial*,  a  vari 
ance  l^rom  it  m  evidence  will  not  be  material;  Rex  v.  Gillani,  6  T.  R.  ^65.  If  the  declara- 
tion siao  an  absolute  agreement,   and  the  proof  be  or  un  agreement  in  the  altematire.  to 

f!.'nh  Vr.i  ^^  n-  ""^H  SC  ';r°  *'"y^'  "'  ^'^^  "P''°"  ^f  ^^"^  borrower,  the  variafice  will  U 
fatal,    rate  v.  fellings,  5  T.  R.  531     It  \s  .ufficienl  to   prove  the  loan  or  forbearance  by 

^IhNr.n  «!,"?,  ^**  'l^  substance  or  legal  effoct.  It  is  proved  by  evidence  that  A.  » 
n  Vk  .  k  'i"?.  i*  *^  ^''  •I"*'  "^^  ''"  ag^^'craeni  for  nn  usurious  consideraiion  ta  b»  paid  to 
b..  that  he  shall  take  A.  as  his  debtor,  alihough  13.  join  A.  in  the  security  to  C;  1  East, 

iv  A    f?r  .  '  V  •V*'.''""  ""^  ?  '^"^  *'y  ^'  '"  ^-  «"d  ^h«  ff'^i"5  a  '»<,te  as  security 

5?«nnr  r  U  T\nl%'^'AT'Vx\}''''''"^  ^^*®"  *^*^^"  ^°''  »^«  forbearance  on  the  note? 
Manor  t.  Borton,  3  B.  &  P.  343.     Where  usurious  interest  has  been  taken  by  means  of  as 
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and  interests  were  repaid  at  the  stipulated  times,  by  B.'s  drafts  on  his  banker,  >'°  ^^^^^ 
which  were  duly  honoured;  that  he  was  still  indebted  to  the  defendant  in  the  J^j^^^^P^ 
sum  of  400/.  on  a  running  account  for  this  and  other  loans  of  money.     B.  had  ^jie  lender^ 
before  the  trial  become  a  bankrupt,  and  had  not  obtained  his  certificate.     It 
was  objected  at  the  trial  that  he  was  not  a  competent  witness  on  the  ground  of 
iDtereaC.     Lord  Kenyon,  G.  J.,  overiuled  the  objection. 

TJaurantt  I  256  i 

I.    RELATIVE  TO,  IN  GENERAL,  p.  256. 

il. WHO  SHALL   BE    DEEMED    AN    IDLE 

AND  DISORDERLY  PERSON,  p.  257. 
III. A  ROGUE 

AND  VAGABOND,  p.  257. 
IV. AN  INCOR- 
RIGIBLE ROGUE,  p.  257. 


I.    RELATIVE  TO,  IN  GENERAL, 
1.     Rbx  v.  Patchett.  E.  T.  1806.  K.  B.  5  East,  3S9. 

By  the  Vagrant  Act,  17  Geo.  2,  c.  5,  after  a  rogue  and  vagabond  has  been  jJq***"7J^ 
committed  to  the  sesstons,  and  they,  adjudging  him  (o  be  a  rogue  and  ^i^S^' ihe  adiudi 
bond,  order  him  to  be  further  imprisoned   and  kept  to  hard  labour  for  six  eqtion  of 
IBonthSy  and  to  be  publicly  whipped  during  that  time;  and  that,  after  the  ex- employ 
piration  of  his  imprisonment,  he  should  be  sent  «nd  employed  in  his  Majesty's  "»«"«  m  hb 
service,  pursuant  to  the  statutes;  held,  that  the  whole  forms  one  sentence,  ^^JJ^JJ^  • 
and  being  defective  in  the  latter  part  for  want  of  adjudicating  whether  the  „„^|  ^^^^^ 
sentence  was  by  sea  or  land,  the  conviction  shall  be  quashed,  though  the  for-  whether.br 
mer  part  be  valid.     See  anie,  txL  Conviction,     -  ■•aorlaod, 

2.     Rex  v.  Brown.  M.  T.  1798.  K.  B.  8  T.  R.  26.  a  ^     ^ 

A  commitment  under  the  23  Geo.  3,  c.  88,  not  stating  that  the  defendant  ,^^^^30^^ 
was  apprehended,  with  the  implements  of  housebreaking  upon  him  at  thetirne  3^  ^^^  ^^ 
of  such  apprehension,  &c.     It  was  now  moved  that  the  prisoner  might  he  dis-cmjon) 
charged  out  of  custody  for  the  insufficiency  of  the  warrant  of  commitment,  must  allege 
The  Stat  23  Geo.  3,  c.  88,  which  extends  the  provisions  of  the  general   Va- that  the  im 
grant  Act  of  the  17  Geo.  2,  c.  6,  extends  to  persons  only  apprehended  having  5|,^7uund 
npon  thew  any  pick-lock,  See,  with  an  intent  feloniously  to  break  and  enter  ^^  ^^^^ 
any  dweUing-house,  &c.,  weich  must  mean  persons  having  such  inplements  when  w 
found  upon  them  at  the  time  of  their  apprehension.      Now  there  is   nothing  preheoded. 
stated  in  this  commitment  to  show  that  the  prisoner  was  apprehended  in  the 
predicament  mentioned  in  the  act.     This  cannot  be  aided  by  the  general  Va- 
grant Act,  grounded  on  a  confession  of  the  prisoner  that  be  is  a  rogue  and  a 
vagabond,  because  it  is  not  the  confession  of  ^ny  particular  fact  which  consti- 
tutes him  such,  but  the  lajr  itself;    and  therefore  will  not  conclude  the  party. 
Rex  V.  York,  5  Burr.  2684,  was  cited  to  show  that  the  warrant  must  quickly    L  ^^  J 
pursue  the  authority  given  to  the  magistrate  to  commit.  .      •       l  * 

Lord  Mansfield,  C.  J.     I  yield  with  great  reluctance  to  the  objections  but 
I  am  afraid  it  is  well  founded.'    Per  Cur.     Prisoner  discharged. 

II     RELATIVE  TO  WHO  SHALL  BE  DEEMED  AN  IDLE 

AND  DISORDERLY  PERSON-J 

•  A  witneii,  to  prove  usury  in  a  contiact  between  himself  and  the  defendanN  "nnot  be 
erwexamined  a.  to  other  contracts  which  he  has  made  with  other  persons,  m  order  that 
it  may  be  iaferred.  if  he  answer  in  the  affirmed,  ihat  ^be  contract  m  question  was  ofthe 
Mme  nator«,  or  in  order  to  contradict,  if  iie  answer  \A  the  negative;  Sponeley  v.  Do  Wil- 
lott,  7  East,  lOa 


derty 

«xcepi 

•xlend  to  Scotland  or  Ireland.  ,  ,       .^  ^.:« 

t  By  5  Geo.  4,  c.  83,  every  person  being  able,  wholly  or  partly,  lo  main- 
.tain  hioMlf  or  fiunily  by  work  or  other  means,  and  neglecting  to  to  do,  wiier»- 


!«0  VAGRANT.— /ncorrtgiiI«  Rogue. 

III.  RELATIVE  TO  WHO  SHALL  BE  DEEMED  A  ROGUE 

AND  VAGABOND.* 


IV.  RELATIVE  TO  WHO  SHALL  BE  DEEMED  AN  INCOR- 
RIGIBLE ROGUE + 


bj  they  become  chargeable  to  the  parish;  every  person  returning  to  and 
becoming  chargeable  to  any  parish  from  whence  he  shall  have  been  Icgallj 
removed,  unless  he  produde  a  certificate  from  the  churchwarden  and  overseer 
acknowledging  him  to  be  settled  there;  every  petty  hawker  or  pedlar  wander- 
ing abroad  and  trading  without  being  duly  licensed;  every  common  prostitute 
wandering  in  the  public  streets  or  common  highways,  or  in  any  place  of  public 
resort^  and  behaving  in  a  riotous  or  indecent  manner;  and,  lastly,  every  person 
wandering  abroad,  or  placing  himself  in  any  public  place,  court,  or  passage, 
to  beg,  or  causing  any  child  so  to  do:  all  these  are  deemed  idle  and  disorderly 
ly  persons  within  the  meaning  of  the  act,  and  a  justice  of  the  peace  may 
commit  the  oflender,  by  the  evidence  of  one  credible  witness,  to  the  house 
of  correction,  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one  ca- 
lendar month.  Before  the  5  Geo.  4,  a  commitment  of  a  vagrant  for  desert- 
ing his  family  must  have  stated  them  to  be  chargeable;  Rex  v.  Hall^  3  Burr. 
IS36, 

*  By  5  Geo.  4,  c.  83,  every  person  committing  any  of  the  offences  meo- 
iioned  in  the  last  plause  a  second  time;  every  person  pretending  to  palmistry 
or  to  tell  fortunes;  every  person  lodging  in  any  outhouse,  or  in  the  open  air, 
not  having  any  visible  means  of  subsistence,  and  not  giving  a  good  account  of 
himself;  every  person  exposing  to  view  in  any  street  or  public  place,  or  in 
yiew  thereof,  with  intent  to  insult  any  female;  every  person  endeavouring,  by 
the  exposure  of  wounds  and  deformities,  to  obtain  alms;  every  person  going 
about  to  collect  alms  or  charitable  contributions  under  a  fraudulent  pretence; 
every  person  running  away,  and  leaving  his  wife  or  children  chargeable  to  the 
parish;  every  person  playing  or  betting  in  any  street,  or  other  open  and  pub- 
lic place,  at  or  with  any  table  or  instrument  of  gaming,  or  at  any  game  or  other 
pretended  game  of  chance;  any  person  having  in  his  pocket  any  pick-lock,  or 
implement,  with  intent  feloniously  to  break  open  any  house  or  building,  or 
bein^  armed  with  any  gun  or  offensive  weapon,  with  intent  to  commit  any 
felonious  act;  every  person  found  in  or  upon  any  house  or  building,  or  in  any 
enclosed  yard,  garden,  or  area,  for  any  unlawful  purpose;  every  suspected 
person  or  reputed  thief  frequenting  any  river  or  navigable  stream,  dock,  basin, 
wharf,  quay,  warehouse,  or  any  street  or  way  adjacent,  with  intent  to  commit 
felony;  and,  lastly,  every  person  apprehended  as  idle  and  disorderly,  and  vio- 
lently resisting  such  apprehension,  and  being  subsequently  convicted  of  being 
idle  and  disorderly :  all  these  are  rogues  and  vagabonds,  and  a  justice  of  peace 
may  commit  such  offenders  to  the  house  of  correcttdh  for  any  time  not  exceed- 
ing three  calendar  months, 

t  By  6  Geo.  4,  c.  83,  every  person  escaping  out  of  confinement  before  the 
expiration  of  the  time  for  which  he  has  been  committed  under  this  act;  every 
person  committing  any  offence  which  shall  subject  him  a  ^cond  time  to  be 
convicted  as  a  rogue  and  vagabond;  and,  lastly,  every  person  apprehended  as 
a  rogue  and  vagabond  violently  resisting  such  apprehension,  and  being  subse- 
fluently  convicted  of  being  a  rogue  and  vagabond:  all  these  are  deemed  in- 
corrigible rogues  and  any  justice  of  the  peace  may  commit  such  offenders, 
bemg  convicted  before  him  by  the  evidence  of  one  or  more  credible  witnesses, 
to  the  house  of  correction,  to  be  kept  to  hard  labour,  to  the  next  general  or 
quarter  sessions  of  the  peace.  The  6th  section  provides,  that  any  person  may 
apprehend  offenders  under  this  aat,  and  convey  them  before  a  justice,  or  de- 
liver them  into  the  cgstody  of  a  constable.  Incorrigible  rogues,  at  the  next 
general  or  quarter  sessions,  may  be  further  imprisoned  for  not  exceeding  one 
year;  and,  not  being  a  female^  whipped.  Constables  or  other  peace  officers 
iaeglfictmg  to  do  their  duty  undfsr  this  act,  or  persoiis  hiodering  them  froaj 
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I.  RELATIVE  TO  WRITTEN  DOCUMENTS. 
(A)  Civil  proceedings. 

(a)  In  general, 

let.  As  to  parties,  p.  259.  ^nd.  As  to  consideration,  p.  2^0.  .?rd.  As  to 
promise,  p.  260.  4tb.  As  to  time  and  place,  p.  261.  5th.  In  legal  effect,  p, 
S63. 

(6)  £fi  pariictdar, 

1st.  As  to  the  form  of  action. 

1.  Ex  contractu,  p.  264.     2.  Ex  delicto,  p.  264. 

Sod.  In  process,  p.  268.  3rd.  Between  pleadings  and  process,  p.  268.  4th. 
Between  pleadings  and  evidence. 

1.  Connected  with  bills  and  notes,  p.  #0.  2.  Connected  with  bonds,  p. 
271.     3.  Connected  with  carriers,  p.  272.     4.  Connected  with  contracts. 

(a)  Generally,  p.  273.  (b)  For  sale  of  goods,  p.  274.  (c)  Respecting 
real  property,  276.     (d)  Respecting  money  and  securities,  p.  277. 

5.  Connected  with  character,  p.  277.  6.  Connected  with  customs  and  pre- 
flcriptions,  p.  278.  7.  Connected  with  deeds,  p  279.  8.  Connected  with  p  ^.  « 
horses,  p.  28 1 .  9.  Connected  with  libels,  p.  28 1 .  10.  Connected  with  mal.  [  ^^  1 
pros.,  p.  282.  11.  Connected  with  penalties,  p.  282.  12.  Connected  with 
policies  of  insurance,  p.  282.  13.  Connected  with  process,  p.  283.  14. 
Connected  with  records,  p.  284.  15.  Connected  with  rent,  p.  286.  16, 
Connected  with  slander,  p.  286.     17.  Connected  with  warranty,  p.  286. 

5th.  Between  pleadings  and  record,  p.  287.     6th.  As  to  statutes,  p.  288. 
(B)  Criminal  proceedings,  p.  288. 

II.  RELATIVE  TO  PAROL  EVIDENCE,  p.  2C0. 

doing  their  duty,  forfeit  5^  All  vagrants  are  to  be  searched,  and  their  trunks, 
bundles,  &c.,  inspected;  and,  on  information  on  oath,  a  justice  may  issue  a 
warrant  to  search  any  lodging-house  or  place  suspected  of  harbouring  va-* 
grants.  Nothing  in  the  act  to  restrain  any  visiting  justice  of  any  prison  from 
granting  a  certificate,  enabling  any  person  discharged  from  such  prison  to  re- 
ceive alms  or  relief  on  their  route  to  their  place  of  settlement. 

*  The  9  Geo.  4,  c.  15,  after  reciting  that,  whereas  gren^  expense  is  of\en 
incurred,  and  delay  or  failure  of  justice  takes  place,  at  trials,  by  reason  of  va- 
riances between  writings  produced  in  evidence  and  the  recital  or  setting  forth 
thereof  upon  the  record  on  which  the  trial  is  had  in  matters  not  material  to  the 
merits  of  the  case,  and  such  record  cannot  now  in  any  case  be  amended  at 
the  trial,,  and  in  some  cases  cannot  be  amended  at  any  time,  for  remedy  there 
of  enacts  that  it  shall  and  may  be  lawful  for  every  Court  of  Record  holding 
plea  in  civil  actions,  any  judge  sitting  at  Nisi  Prius,  and  any  Court  of  Oyer 
and  Terminer  and  General  Gaol  Delivery  in  England,  Wales,  the  town  of 
Berwick  upon  Tweed,  and  Ireland,  if  such  court  or  judge  shall  see  fit  so  to 
do,  to  cause  the  record  on  which  any  trial  may  be  pending  before  any  such 
judge  or  court,  in  any  civil  action,  or  in  any  indictment  or  inforpiation  for  any 
miMemeanour,  when  any  variance  shall  appear  between  any  matter,  in  wri- 
ting or  in  print,  produced  in  evidence,  and  the  recital  or  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such 
particular  by  some  officer  of  the  court,  on  payment  of  such  costs,  if  any,  to 
the  other  party  as  such  judge  or  Court  shall  think  reasonable,  and  thereupon 
the  trial  shall  proceed  as  if  no  such  variance  had  appeared;  and,  in  case* 
such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment  shall  be 
indorsed  on  the  postea,  and  returned,  together  with  the  record,  and  there- 
upon the  papers,  rolls,  and  other  records  of  the  court  from  which  such  record 
issued  shall  be  amended  accordingly.  The  above  statute  having  rendered 
inoet  of  the  cases  on  the  subject  of  variance  nullities,  it  has  been  thought 
advisable  to  state  the  essence  of  the  authorities  in  the  notes,  because  it  is 
perfectly  clear  that  what  was  not  a  variance  befoi*e  the  statute  cannot  be  bq 
fiDce, 
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I.    RELATIVE  TO  WRITTEN  DOCUMENTS. 

(A)    CiVrL  PROCEEDINGS. 

(a)  In  general. 
l«f.  As  to  the  parties*     See  also,  anicy  tit.  Parties  to  Actions,  and  the  particu- 
lar subject  matter  of  the  contract. 
[  S60  1  ^.  Alt  to  con8ideraiion.1i 

Sd,  As  to  promise, ']l, 

*  It  may  be  here  proper  to  observe,  that  it  is  a  fatal  variance  if  it  appear 
that  a  party  who  ought  to  be  joined  as  plaintiff  has  been  omitted,  Graham  f. 
Robertson,  2  T.  R.  ^82;  1  Saund.  291 ;  but  is  it  no  variance  to  omit  a  pemoa 
who  might  have  been  joined  as  defendant;  the  non-joinder  must  be  pleaded  in 
abatement;  Evans  v.  Lewis,  1  Saund.  291.     Thus,  where  the  declaration  sta* 
ted  a  bill  of  exchange  to  have  been  drawn  upon  and  accepted  by  the  three 
defendants,  and  it  was  proved  to  have  been  drawn  upon  and  accepted  by  them 
jointly  with  a  fourth,  it  was  held  no  variance;  Mountstephen  v.  Brooke,  1  B. 
&  A.  224.     Where  a  contract  has  been  made  with  two  persons,  one  of  whom 
has  since  died,  and  the  action  is  brought  upon  such  contract  by  the  survivor, 
without  stating  the  fact  of  his  being  survivor,  it  is  a  fatal  variance;    Jell  ▼. 
Douglass,  4  B.  ^  A.  374.      But  it  is  otherwise  with  regard  to  the  partj 
jagainst  whom  an  action  is  brought,  who  need  not  be  stated  to  be  survivor; 
for  the  joint  debt  may,  by  reason  of  the  death  of  the  party,  be  treated  as  if 
it  had  been  originally  a  separate  debt;  Richards  v.  Heather,  1  B.  &  A.  29. 
Where  a  contract  is  made  by  one  of  several  partners  (the  partnership  being 
ceally  interested),  it  is  no  variance  that  the  action  is  brought' in  the  names  of 
jail  the  partners,  Garrett  v.  Handley,  4  B.  &  C.  664;  for  the  action  may  be. 
-maintained  either  in  the  name  of  the  person  with  whom  the  contract  was  aclu- 
Ally  made,  or  in  the  name  of  the  parties  really  interested;  Skinner  v.  Stocks, 
4  B  *  A.  437. 

I  It  is  not  necessary  for  the  plaintiff  to  set  out  all  the  several  parts  of  a 
contract,  consisting  ]of  distinct  and  collateral  provisions:  it  is  sufficient  to 
state  so  much  of  the  contract  as  contains  the  entire  consideration  for  the  act, 
.•and  the  entire  act  to  be  done  in  virtue  of  such  consideration,  including  the 
•lime,  manner,  and  other  circumstances  of  its  performance;  Clarke  v.  Grey,  6 
East,  568;  Parker  v.  Palmer,  4  B  &  A.  387.  The  omission  of  any  part  of 
•the  consideration  is  a  fatal  variance.  Thus,  in  assumpsit  by  landlord  against 
•the  assignees  of  a  bankrupt,  on  an  agreement  to  pay  ten  shillings  in  the  pound 
ioT  rent  due  from  the  bankrupt  and  themselves,  it  appeared  that  part  of  the 
consideration  was  that  the  plaintiff  should  accept  a  surrender,  which  consider- 
ation being  omitted,  the  plaintiflT  was  nonsuited;  Dashwood  v.  Peart,  Man- 
ning's Index,  308.  So,  where  the  contract  declared  on  was  that  the  defendant 
should  deliver  to  the  plaintiff  all  his  tallow  at  49.  per  stone,  and  the  contract 
proved  was,  that  the  defendant  should  deliver  it  at  4s,  per  stone  and  so  much 
more  as  the  plaintiff  paid  to  any  other  person,  the  variance  was  held  fatal; 
<^hurchill  v.  Wilkins,  1  T.  R.  447.  It  seems  that,  ii  the  declaration  state  the 
consideration  to  be  a  certain  reasonable  reward,  evidence  that  a  specific  sum 
was  agreed  on  will  not  be  a  material  variance.  Semb.  per  Chambre,  J.  Bayley 
V.  Tricker,  2  N.  R.  468. 

"l  It  is  only  necessary  to  state  so  much  of  the  promise,  for  the  breach  of 
wmch  the  plaintiff  proceeds  •  But  the  omission  of  a  qnalification  in  the  promise 
will  be  fatal.  Thus  the  statement  of  a  general  warranty  of  a  horse  is  not 
supported  by  proof  of  a  warranty  of  soundness,  excepting  a  kick  on  the  leg; 
Jones  V.  Cowley,  4  B  &  C.  445.  So,  where  the  plaintiff  declared  that,  for 
certain  hire  ttnd  reward,  the  defendant  undertook  to  carry  goods  from  London 
and  deliver  them  safely  at  Dover,  and  the  contract  proved  was  to  carry  and 
deliver  them  safely  (fire  and  robbery  excepted),  the  variance  was  held  fatal; 
Latham  v.  Rutley,  2  B  ^  C.  20.  So,  a  promise  in  the  alternative  cannot  be 
stated  ^n  absolute  promise;  Penny  v.  Porter,  2  East,  2.  So,  any  addition  t« 
the  promise  will  be  a  fatal  variance.      Thus  a  contract  to  deliver  soil  cannol 
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be  declared  upon  as  a  contract  to  deliver  soil  or  breeze,  if  it  appear  that  soil 
and  breeze  are  different  articles;  Clark  v.  Manstone,  5  £^p.  ^39. 

So,  the  omission  of  any  part  of  the  entire  promise,  for  the  hreach  of  which 
the  plaintiff  proceeds,  will  be  fatal.  Thus,  where  land  was  alleged  to  have 
been  demised  at  a  rent  of  lo/.  and  in  evidence  the  rent  appeared  to  be  15/. 
and  three  fowls,  the  variance  was  held  fatal;  Sands  v.  Ledger,  2  Ld,  Raym. 
79!2.  But,  if  the  omission  docs  not  alter  the  legal  effect  of  the  promise,  the  va«* 
riance  is  immaterial.  Thus,  where  the  promise  was  stated  to  be  to  deliver  a 
quantity  of  gum  Senegal,  but  the  contract  appeared  by  the  evidence  to  be  for 
the  delivery  of  rough  gum  Senegal,  the  variance  was  held  immaterial,  it  ap- 
pearing that  all  gum  Senegal,  on  its  arrival  in  this  country^  is  called  rough; 
Silver  v.  Hesehine,  1  Chitty,  39.  So,  where  the  declaration  stated  that  the 
defr  ndant  had  agreed  to  buy  a  large  quantity  of  head  matter  and  sperm  oil,  in 
possession  of  the  plaintiff,  which  was  afterwards  ascertained  to  be  a  given 
quantity,  and  the  contract  proved  was  for  the  purchase  of  '^  all  the  head  mat-> 
ter  and  sperm  oil  p^r  the  Wildman/'  it  was  held  no  variance;  Wildroan  v" 
Glosaop,  1  B  4*  A.  9. 

*  I  St,  as  to  time: — W'.ere  the  time  is  material,  or  where  it  is  alleged  by 
way  of  description,  it  must  be  proved  as  laid.  Thus,  in  debt  to  recover  penal- 
ties for  usury,  the  day  on  which  the  money  was  lent  is  material,  though  laid 
under  a  ffidelidtj  and  a  variance  from  that  day  is  fatal;  Partridge  v.  Coates,  t 
R.  and  M.  153«  So,  where  a  writ  was  described  in  terms,  and,  on  the  pro- 
duction of  the  writ,  it  appeared  to  be  returnable  on  a  different  day  from  that 
stated,  the  variance  was  held  to  be  fatal,  though  the  day  was  laid  under  a  vi- 
delicctt,  Grey  v.  Rennet,  1  T.  R.  656;  see  also  Rastall  v.  Straton,  I  H.  BL 
49.  So,  where  the  declaration  alleged  that  the  defendant  on  such  a  day  made 
his  certain  bill  of  exchange,  bearing  date  the  day  and  year  aforesaid,  and  the 
real  date  of  the  bill  was  different,  this  being  a  variance  tn  matter  of  descrip-  ^ 

tion,  was  held  fatal;  Anon.  2  Campb*  308.  But,  where  time  is  neither  mate^ 
Half  nor  matter  of  description,  a  variance  from  it  will  not  be  fatal.  Thus, 
where  the  declaration  stated  that  the  defendant  made  his  certain  bill  of  ex*' 
change  on  such  a  day,  but  not  that  it  bore  date  on  that  day,  a  variance  front 
that  day  was  held  to  be  immmaterial;  Coxon  v.  Lyon,  2  Campb.  307.  So, 
where  the  declaration  alleged  that  a  bill  drawn  on  the  18th  of  August,  and 
payable  sixty  days  afler  sight,  was  afterwards  viz.  on  the  day  and  year  afore- 
said, accepted  by  the  defendant,  and  the  bill  appeared  to  be  accepted  on  the 
19th  of  September,  the  variance  was  held  immat<^rial;  Freeman  vi  Jacob,  4 
Campb.  209.  So,  where  a  bill  was  stated  in  the  declaration  to  have  been  in- 
dorsed before  it  became  due,  and  appeared  in  evidence  to  have  been  indorsed 
after  it  became  due,  the  variance  was  held  immaterial;  Young  v.  Wright,  1 
Campb.  139;  see  also  Purcell  v.  Macnamara,  9  East,  157.  So,  in  trespass, 
the  day  is  immaterial;  but  in  trespass  with  a  conlinuandoy  or  with  a  *' divers 
days  and  times,"  though  the  plaintiff  may  prove  any  number  of  trespasser 
within  the  time  laid,  yet  he  can  only  prove  a  single  act  of  trespass  before  the 
first  day;  B.  N.  P.  86;  1  Saund.  24. 

2d.  As  to  place  :-r-In  ejectment,  the  premises  being  described  as  in  the  pa** 
rish  of  Westbury,  and  it  being  proved  that  there  were  two  parishes  of  West- 
bury,  viz.,  the  Westbury  on  Trym,  and  the  other  Westbury  on  Severn,  held, 
thfit  this  was  not  a  variance;  Doe,  d.  James,  v.  Harris,  5  M.  ^  S.  3^6.  la 
ejectment,  the  premises  being  laid  to  be  in  Farnham,  and  proved  to  be  in  Fam^ 
ham  Roval,  is  not  a  fatal  variance,  unless  it  be  shown  that  thene  are  twoFarn- 
hams;  Doe,  d.  Toilet,  v.  Salter,  13  East,  9.  In  ejectment,  the  demise  was 
laid  lo  be  by  the  mayor,  burgesses,  &c.,  of  the  borough  town  of  M.,  and  wk 
the  trial  it  turned  out  from  the  charter,  that  the  name  of  the  corporation  was 
the  mayor,  &c.  of  M.;  held,  that  this  was  a  variance,  it  appearing  from  the 
charter,  which  was  in  evidence,  that  M.  was  a  borough  town;  Doe,  d.  Mai- 
den (Corporation),  v.  Miller,  1  B«  8i  A.  699. 
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[  S63  "]  In  asBwnpaUj  for  use  and  occupation,  it  is  not  necessary  to  state  in  what  pa- 
rish the  premises  are  situated;  and  if  the  parish  is  described  by  a  wrong  name, 
it  is  immaterial,  at  least  if  it  be  described  by  a  name  generally  known,  and 
which  could  not,  therefore,  mislead  the  ilefendant;  Kirtland  v.  Pounsett,  1 
Taunt,  570.  Case  for  use  and  occupation  of  a  house,  describing  it  as  in  a 
certain  parish,  if  there  is  no  such  parish,  it  is  fatal;  Wilson  v.  Clarke,  1  £sp. 
273;  S.  C.  Guest  v.  Caumont,  3  Camp.  235.  a.  So,  where  a  declaration  de- 
scribed dem'sed  lands  to  be  in  the  parish  of  B.  and  M. ,  the  deed  demised  lands 
in  the  parishes  of  B.  arid  M.;  the  Court  held  the  variance  fatal;  Morgan  ▼. 
.  £dwards,  6  Taunt.  394;  S.  C.  2  Mash.  96.  Evidence  of  a  house  situate  in 
the  parish  of  M.  will  support  an  averment  of  a  house  at  S.,  S.  being  extra-pa- 
rochial, and  both  places  usually  going  by  the  name  of  S. ;  Burbidge  v.  Jakes, 
]  B-  Sc  P.  2^5.  The  defendant's  tenantcy  of  land  in  F.,  at  a  certain  rent, 
was  alleged  as  the  consideration  fpr  his  promise  to  manage  it  in  a  husband-like 
manner,  the  land  for  which  the  rent  was  reserved  was  io-F.  and  C,  this  was 
held  to  be  a  fatal  variance  in'siating  the  consideration  of  the  promise;  Pool 
V.  Court,  4  Taunt.  700. 

in  a  penal  action,  if  a  parish  is  styled  by  its  popular  and  well-known  name 
it  is  well  enough,  though  that  is  not  the  name  of  consecration;  Williaais  ▼« 
Burgess,  3  Taunt.  127.  The  plaintiflT  having  sued  qui  lam^  alleged  the  loss 
at  the  parish  of  St.  James,  in  the  county  of  Middlesex;  held  sufficient  in  er- 
ror, although  in  Middlesex  there  are  the  parishes  of  St.  James,  Clerkenwell, 
and  St.  James,  in  the  liberty  of  Westminster;  Taylor  v.  Williams,  3  Biag. 
449.  In  an  action  for  false  imprisonment,  the  declaration  averred  that  plAio- 
tifT  was  a  constable  of  a  particular  parish  >  and  in  due  execution  of  his  said 
office  as  such  constable;  and  it  appearing  that,  though  a  constable,  inhabiting 
and  acting  in  this  parish,  he  was  elected  by  the  leet  and  jury,  and  sworn  in  to 
serve  for  a  whole  liberty  of  which  the  parish  formed  a  part;  held  to  be  a  fatal 
variance;  Groodes  v.  Wheatly,  1  Camp.  231. 

In  a  declaration  of  trespass  for  breaking  and  entering  a  hoase,  the  premises 
were  laid  in  the  parish  of  Clerkenwell;  it  was  proved" that  Clerkenwell  con- 
aisted  of  two  parishes  or  districts;,  though  it  was  generally  known  by  the  name 
^  of  St.  James,  Clerkenwell;  held  an  insufficient  description;  Taylor  v.  Ho- 
man,  1  Moore,  161;  S.  C.  Holt,  523.  In  an  action  for  an  excessive  distress 
the  premises  were  laid  to  be  in  the  parish  of  St.  George  the  Martyr^  and  were 
proved'to  be  in  the  parish  of  St.  George,  Bloomsbury;  held  an  improper  de- 
BcripHon;  Harris  ?.  Cboke,  2  Moore,  587;  S.  C.  8  Taunt.  539.  Where 
plaintiff  declared  that  in  a  certain  messuage  or  dwelling-house,  and  premises, 
&c.,  he  distrained  for  the  rent  of  the  said  premises  with  the  appurtenantSy  by 
virtue  of  a  certain  demise  thereof,  pfoof  of  a  lease  of  two  messuages,  reserv- 
ing a  rent,  and  of  a  notice  of  distress  for  the  rent  of  two  messuages,  was  held 
not  to  be  a  variance;  Taylor  v.  Brooke, 3  M.  &  S.  169.  In  an  action  for  non- 
residence,  the  parish  was  styled  in  the  declaration  St.  Ethelburg;  evidence, 
that  the  real  name  was  St.  Elhelburger;  held  a  fatal  variance;  Wilson  v.  Gil« 
bert,  2  B.  ^  P.  281.  In  an  action  on  the  case  for  a  nuisance  in  erecting  a 
weir,  and  thereby  injuring  plaintiff 'a  mill,  it  was  described  in  the  declaration 
to  be  at  Hulbrook,  and  proved  to  have  been  erected  at  a  lower  part  of  the 
same  water,  called  the  Tame  Water,  the  variance  was  held  fatal;  Shaw  v. 
Wrigley,  2  East,  500.  The  venue  in  such  case  is  local,  but  a  local  description 
need  not  be  given;  Mersey  and  Irwcll  Navigation  v.  Douglass,  2  East,  497. 
Declaration  stated  that  defendant  went  before  one  R.  C,  Baron  Waterpark, 
of  Waterfork,  in  the  county,  Stc,  and  the  proof  was,  that  he  went  before  R 
C,  Baron  Wn^erpark,  of  Walerparlr,  in  the  county,  &c.;  held,  that  the  alle- 
gation in  the  declaration  was  a  description  of  a  name  of  dignity,  and  there- 
fore that  this  was  a  fatal  variance;  Walters  v.  Mace,  2  R  and  A.  756^  S. 
C.  1  Chit.  507. 

Declaration  by  a  sailor  for  wages,  and  the  average  price  of  a  negre 
slave,  earned  dnring  a  certain  voyage  from  the  port  of  London  to  the  coast  of 
Africa^  and  from  thence  to  the  West  Indies^  ut  the  trial  it  appeared  from  the 
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articles  tbat  the  voyage  was  from  the  port  of  London  upon  an  intended  voyage 
to  the  coast  of  Africa  for  slaves,  from  thence  to  l-he  West  Indies  or  America^ 
and  afterwards  to  London  in  Great  Britain,  or  to  her  delivering  port  in  Europe, 
and  that  no  mention  was  made  in  the  articles  of  the  average  price  of  a  negro 
slave;  held,  that  the  variance  between  the  description  of  the  voyage  in  the 
declaration  and  the  articles  was  fatal, though  the  captain  put  an  end  to  the 
voyage  in  the  West  Indies,  and  discharged  the  crew  there,  and  though  the  de« 
scriptioQ  of  the  voyage  in  the  declaration  was  under  asi/tcef;  White  v.  Wil- 
son, £  fi.  and  P.  116.  And  also  that  the  contract  for  the  average  price  of  a 
neg'-o  slave  in  addition  to  the  wages  was  void,  not  being  included  in  the  arti- 
cles according  to  the  2  Geo.  2.  c.  36. 

Where,  in  an  action  of  assumpsit  for  clothes  supplied  tojhe  daughter  of  the 
defendant's  wife,  the  defendant  pleaded  his  discharge  under  an  insolvent 
debtor's  act,  and  described  himself  in  his  petition  as  a  druggist,  City-ro&d, 
and  it  appeared  in  evidence  that  he  had  exercised  that  business  in  Paternoster- 
row,  and  that  he  lived  on  a  terrace  adjoining  to,  and  leading  into,  the  City-* 
road;  held  that  this  was  no  variance,  although  it  was  objected  that  the  misde- 
scription was  likely  to  mislead,  and  that  it  had  been  done  with  a  fraudulent 
motive;  Pascall  v.  Brown,  3  Stark.  54.  So,  in  an  action  for  disturbance  of 
plaintiff's  right  of  common,  the  declaration  stated  that  he  was  possessed  of  a 
messuage  and  land  with  the  appurtenants,  and  by  reason  thereof  ought  to  have 
common  of  pasture,  &.C.;  held,  that  this  allegation  was  divisible,  and  that  proof 
that  plaintiff  was  possessed  of  land  only,  and  entitled  to  the  right  of  common  in 
respect  of  it,  was  sufficient  to  entitle  him  to  damages  pro  /an/o;  Rickets  v. 
Salwey,  2  B  and  A.  360.  Where,  in  an  action  to  try  a  right  of  way,  it  was 
stated  to  be  from  a  certain  highway  leading  from  the  parish  of  L.  to  B.,  and 
the  highway  proved  to  beat  that  part  within  the  parish;  held  that  it  was  no 
variance;  Phillips  v.  Davies^  2  Anst.  572. 

Proof  that  the  defendant's  boat  run  down  the  plaintifTs  in  the  Half-way 
Reach,  in  the  Thames,  will  support  an  allegation  ttiat  the  boat  was  run  down 
in  the  Thames,  near  the  Half-way  Reach,  in  an  action  on  the  case  for  negli- 
gence; Drewry  v.  Twiss,  4  T.  R.  558.  In  an  action  on  the  case  for  running 
foul  of  posts  fixed  in  the  river,  supporting  the  plaintiff's  wharf,  it  is  not  neces- 
sary to  prove  the  posts  or  wharf  to  be  at  the  place  at  which  they  are  under  H 
vidtlicd  alleged  to  be  situate;  flaymer  v.  Raymond,  5  Taunt.  789;  S.  G.  1 
Marsh.  363.  An  action  on  the  case  for  setting  up  a  certain  mark  in  front  of 
the  plaintiff's  dwelling-honse,  in  order  to  defame  him  as  the  keeper  of  a  bav^- 
dy -house,  is  not  local  in  its  nature;  and  if  the  declaration,,  afler  describing 
the  house  as  situate  in  a  certain  street  called  A.  Street,  in  the  parish  of  0« 
A.  (there  beini;  no  such  parish),  afterwards  state  the  nuisance  to  be  erected 
and  placed  in  the  parisli  aforesaid,  it  will  be  ascribed  to  venue,  and  not  to  local 
description,  and  therefore  the  place  is  not  material  to  be  proved  as  laid;  Jeffe- 
ries  V.  Duncombe,  1 1  East,  226.  Where  a  declaration  on  an  agreement  al- 
leged Barnet  Common  to  he  in  Middlesex  instead  of  in  Hertford,  it  was  held 
to  be  surplusage,  because  it  was  immaterial  in  such  an  action  whether  it  lay 
in  Middlesex  or  Hertford;  Frith  v.  Gray,  4T..R.  561;  Wilson  v,  Clark,  I 
Esp.  273;  WiUon  v.  Van  Mildert,2  B.  afnd  P.  394.  So,  where  it  alleged 
that  the  defendant  was  overseer  of  the  township  of  S.,  and  it  was  proved  that 
he  had' acted  as  such,  and  there  was  no  evidence  of  overseers  having  been 
appointed  for  the  parish  of  S.;  held  that,  although  the  appointment  was  pro- 
duced, and  purported  to  be  an  appointment  of  the  defendant  as  overseer  of  the 
parish  of  S.,  this  was  no  variance;  Sieel  v.  Smith,  1  B.  &  A.  94. 

*  It  is  in  general  sufficient  to  describe  a  contract  accordmg  to  its  legal 
effect.  An  agreement  to  sell  oats  at  so  much  per  bushel  must  be  taken  to 
mean  the  Winchester  bushel,  and  will  not  be  supported  by  evidence  to  seU 
by  some  other  bushel;  Hockins  v.  Cooke,  4  T.  R,  3l4.  So,  if  a  bill  of  ex- 
change is  stated  to  have  been  drawn  for  a  certain  sum  of  money,  it  wiU  be  m- 
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I  264  J  (h)  In  particular. 

I  at.  Jh  to  form  of  action. 
\ .    Ex  contractu.     See  pos/,  div.  2d.  As  to  the  particular  cause  of  action. 
S.     Ex  delicto.     See  tits.  Assault  and  Battery;  Case;  Trespass;  Trover. 
1.    Bloxam  V.    Howard.   E.  T.    J806.  K.  B.   5  East,  420.  Dockwbat  r. 

JDicKENsoN.  1695.  K.  B.   Skin.  640. 
In  aetimis       Per  Lord  Eilenborough.  It  is  now  too  well  settled  to  be  any  longer  diapated 
of  turt  ili«  j^  ^  court  of  law,  that  the  defendant  can  only  avail  bimself  of  an  ubjection  of 
J|?"j-'"l*^„*'thii  sort;  viz.  that  all  the  several  part-owners  in  a  chattel  have  not  joined  in 
tiff  itf  only  an  action  of  trespass,  or  of  tort  brought  in  respect  to  it  by  plea  in  abatement, 
a  ground     I  wfll  only  refer  to  Addison  v.  Overend,  6  T.  R.  766.  in  which  nwst  of  the 
for  a  plea  cases  ont  he  subject  are  collected:  Sedgworth  v,  Overend,  7  T.  R.  279. 
JJJ^^^*;";*  2.     Flo\xer  v.  Pedley.  1793.  N.  P.  2  Esp.  491. 

And  in  ao  "^^^^  ^^'  ^^  action  on  the  case  for  slanderous  words  spokeir  of  the  defend- 
tfon  of  tort  ant,  being  a  trader.  Plea  of  not  guilty.  There  were  two  connts  only  in  the 
iiU  nova  declaration.  The  words  laid  in  the  first  count  were:  '^  I  thought  Flower 
nance  to  ^ypuld  be  off  when  he  saw  me;  he  dbnt  like  to  see  my  face.  I  know  h#w  h» 
parr^ofllie  '^  6^'"6  ^^'  ^^  ^  Belling  coals  at  a  shilling  a  bushel  to  pocket  the  mooeyf  mnd 

cause  wf  ac  — — — — — . 

tiDDstatedt  tended  to  be  English  money;  Hearney  v.  King,  2  B.  8c  A.  901;  Sprowfo  r. 
Legge,  1  B.  &  C.  16.  The  statement  of  a  contract  for  the  purchase  of  m 
certain  qtinntity,  to  wit,  ei^ht  tons  of  goods,  is  supported  by  proof  of  a  con- 
tract for  the  purchase  of  about  eight  tons,  ihe  precise  quantity  having  been  as-- 
certaioed  to  be  eight  tons;.  Gladstone  V.  Neale^  13  East,  418.  The  state* 
ment  of  a  contract  to  deliver  stock  on  the  27th  of  February  is  proved  bj  evi- 
dence of  a  contract  to  deliver  on  the  settling  day,  coupled  with  proof  that  the 
settling  day  was  fi.ted  for,  and  understood  by  the  parties  to  mean,  Ihe  27th  of 
February;  Wickes  v.  Gordon,  2  B.  &  A.  SS5.  An  averment  that  a  bill  was 
drawn  by  certain  persons  using  the  rtyle  of  "  Ellis,  Needham,  and  Co.**  is 
supported  by  proof  that  the  bill  was  drawn  by  A.  only  under  the  firm  ef  £1« 
lis,  Needham,  and  Co. ;  Bass  v.  Olive,  4  M.  &  S.  13.  So,  a  general  avcr- 
mftnt  that  a  bill  was  accepted  by  the  defendants  is  proved  by  evidence  that  tl 
was  accepted  by  their  authorised  agent  for  them;  Hays  r  Heseltine,  2 
Cainpb.  604.  A  declaration  on  a  joint  bond  is  supported  by  proof  of  a  joint 
and  several  bond;  Middleton  v.  SonHford,  4  Campb.  34.  In  an  acli6n  on  a 
promissory  note  by  A.  B.,  if  the  plaintiff  allege  that  ihe  note  was  made  paya- 
ble to  him  by  the  name  of  A,  C,  and  the  note  appears  to  have  been  made 
payable  to  A;  C,  the  plaintiff  is  entitled  to  recover  if  it  be  shown  that  he  was 
the  person  really  meant,  for  that  is  the  legal  effect;  Willis  v.  Barrett, 2  Stark. 
29.  Where  two  lots  are  sold  under  an  enclosure  act,  a  declaration  upon  a 
sale  of  "divers,  to  wif,  two  lots,"  &c.  is  bad,  the  agreements  being  separate 
both  in  law  and  fact,  and  not  forming  one  contract;  Jones  v.  Shore,  1  Stark. 
428;  and  see  Emerson  x.  Heelis,  2  Taunt.  47. 

•  And  the  omtAsion  af  a  peraoti  who  might  have  been  joined  as  defendant  eannot  la  aay 
nwnner  be  taken  advantage  ofy  1  Sannd.  291;  anleaa  in  cave  ef  one  leaaot  in  eommoa 
of  land,  eaed  in  respect  of  the  in  land,  wiiich  case  he  may  plead  the  oon-joiader  of  hia  ao. 
tenanl  in  abatement;  I  Sannd.  291 ;  see  also  ante. .  til.  Parties  to  Aoiloi;  and  aartiealar 
heads  according  to  ihe  sobject  matter.  r-»M«««« 

t  Whenever  a  parly  seeks  to  recover  for  a  breach  of  daty  arising  fiom  an  employmeot 
soch  employment  mast  he  stated  truly  in  the  decUrafion.  and  prortd  as  laid  whetCVbe 
action  be  framed  in  assompsit  or  tort;  therefore  where  ibe  eJont  in  a  declariiliJn  ex  de- 
I.C.0  stated  that  the  plainiitfas  owner  of  a  ship,  had  retained  and  employ^  tLe  def^H 
as  his  agent  to  caose  her  to  proceed  to  Gottenbnrgh.  in  order  that  L^^.hVafteJ^ 
proceed  to  St  Petersburgh.  and  that  the  defendant  accepted  the  etaiiter^^Ld  it  w^^^^ 
ed  on  the  trial,  that  a  wri.ien  arrangement  had  been  entered  into  between  the  JM'^ 
clerk  or  agent  ancf  the  defendant,  that  the  ship  should  touch  at  GoUenTurJh  to  kniw  fhT 
state  of  things  in  Russia  and  receive  instruciiin;  f.eld.  that  this  wa^a  fuul^ar  ancrr.  th^ 

»r  ^^h^itS  TiJovt  aad^  it'^i:^;  ;^^^^^^^^^^^^  ^:;^t  5:Sii^£-i 
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become  a  bankrupt  to  cheat  his  creditors.''    In  the  second  count  the  wordi    [  ^65  | 
were  laid  only;   *'  He  is  sclh'ng  coals  at  a  shilling  a  bushel  to  pocket  the  mon- 
ejj  to  become  bankrupt  to  cheat  his  creditors."     The  plaintiff  proved  the 

IMttiat  was  for  the  plainlifli  to  pay  the  defendHiits  an  annaal  snm  for  the  carriage  ofparceta 
between  Loadoa  and  Dover,  and  on  the  receipt  of  each  parcel  ibe  defendanis  were  in  the 
habit  or  delivering  to  the  plainiiffrt  a  written  acknowledgment  statins,  that  they  undertook  • 
to  deliver  the  same  as  directed.  '  fire  and  robbery  excepted;*'  and  the  jary  Toond  thst  this 
contract  had  been  e«tahliithed  between  the  parties  ihoogh  the  lo5is  wn«  occnsioneo  by  ne« 
fligence  only;  held,  a  fatal  variance;  Latham  v.  Ratbey,  8  D.  &  R.  21 1 ;  8.  C.  2  B.  &  C. 
20;  I  R.  &  M.  18.  A  detilaration,  stating  that  th  s  defendant,  on  the  sale  of  Teneriffe 
barilla,  asserted  that  soven-and-a-half  cwt.  would  produce  a  ton  of  so<ip,  well  knowing  it 
wonld  not  do  so,  is  not  supported  by  cvidi>nce  that  he  said  he  hud  made  «even  tons  of  soa^ 
•at  of  fifty-one. cwt.  without  giving  proof  oC  the  scienter;  Horncastle  v.  Moat.  1  C.  &'P. 
166.  lo  an  action  against  an  attorney  for  suffering  a  debtor  in  custody  at  the  suit  of  tha 
plaintifT  to  be  sopereedsd,  proof  that  such  debtor  was  a  married  woman  destroys  the  ac- 
tion when  the  declaration  states  that  she  was  indebted;  Lee  v.  Ayrton,  Peake,  119.  But 
a  aoQDt  in  a  declaration  in  an  action  on  the  case  for  diverting  and  toming  a  stream  of  wa- 
tar  k  aotsapported  by  proof  of  sending  it  back  and  cheeking  its  course,  whereby  the  wa- 
ter was  made  to  overflow  the  plaintiff's  meadow;  Griffiths  v.  Maiton  6  Price,  1.  Where 
ia  aa  action  on  the  case  for  diverting  a  stream  of  water  from  the  plaintifl  's  mill,  the  decla- 
ration alleged  that  the  defendant  placed  and  raised  a  certain  dam  across  the  stream,  and 
tharaby  diverted  and  inrned  the  water,  and  prevented  it  from  mnning  along  its  usual  coarse 
ta  tha plaintifiTs  mill  and  from  supplying  the  same  with  water  for  the  necessary  working 
thaiaot  aa  the  same  of  right  ought  and  otherwise  would  have  done;  held,  that  such  allega- 
tiaa  waasapported  by  proof  that,  in  consequerice  of  the  dam  the  water  was  prevented  froni 
being  regalarly  supplied  to  the  plaintiff's  mill,  although  the  stream  was  not  diverted,  as  the 
dam  Waa  erected  abave  the  mill,  and  the  water  returned  to  its  regular  courae  long  before 
It  raaebed  the  mill  and  there  was  no  waste  of  water  occasioned  by  the  erection  of  the 
daoa;  Sheara  v.  Wood,  7  Mooie, -345.  In  an  action  for  disturbance  of -plaintiff's  right  of 
aomroea,  tha  declaration  stated  that  he  was  possessed  of  a  messuage  aiid  land,  with  tha 
appacte nances,  and  by  reason  thereof  ought  to  have  common  of  pasture.  Ac;  held  that 
this  allegation  was  divisible,  and  that  proof  that  plaintiff  was  possessed  6f  land  on^ly,  and 
was  entitled  to  right  of  common  in  res|iect  of  ii,  was  sufficient  to  entitle  him  to  rfght  of 
eomiaans  pro  tanto;  Ricketts  v.  Salwey,  2  B.  k  A.  360.  In  an  action  for  a  nuisance  to 
a  dwelling  house,  the  declaration  stated  that  at  the  time  of  committing  the^grie\ance 'the 
plainttflT  waa  seised  in  fee  of  a  dwelling  hoose,  and  that  it  was  then  in  the  possession  ahd 
ocenpatioa  of  a  certain  tenant,  or  certain  tenants  thereof,  onder  plaintiff;  it  appeared  that 
the  plaintiflf  was  seised  in  fee  for  the  inhabitants  of  a  pariicolar  parish,  and  that  the  h'^ose 
waa  occupied  by  the  parish  paupera,  and  a  person  appointed  by  the  parish  officers  to  take 
eharge  or  them;  held  that  neither  the  poor  nor  the  master  of. the  workhouse  could  be 
considered  aa  tenants  to  the  plaintifl',  and  that  this  was  a  fatal  variance  between  the  decla- 
ration and  the  evidence;  Martin  v.  Goble;  1  CHmpb  320.  In  an  action  for  a  false  and 
dacaitfal  representation  of  the  annual  ret'jrns  of  a  business  soM  to  the  plaintiff,  an  aver- 
maat  that  the  defendant  represented  the  returns  to  amount  to  a  sum  certain  is  material,  and  . 
most  ba  preciaely  proved,  notwithstanding  it  be  laid  under  a  vrdelicet,  and  a  varianee 
batwaan  the  allegation  and  proof  is  a  good  ground  of  non-suit  afler  -verdict,  Gilbert  v. 
Stanialaos,  8  Price,  54.  In  an  action  on  the  case  for  negligently  pulling  down  a  party 
wall  adjoining  a  wall  of  the  plainliflT's  cellar,  whereby  the  roof  of  the  latter  fell  in,  and  a 
qaantity  of  wine  was  destroyed,  and  it  appeared  that  the  proximate  cause  of  the  damage 
waa  by  placing  a  qaantity  of  brioks  on  the  roof  of  the  cellar;  Jield,  that  this  was  no  vari- 
anee,  and  need  not  be  set  out  in  the  declaration  in  order  to  support  the  action;  King  v. 
Williamson,  I  D.  dr  R.  N.  P.  C.  35.  If  plaintiff  declares  against  the  Hheriff  for  a 
falsfik  ratnrn  of  nulla  bona  to  a  'fieri  facias  against  the  goods  of  R.  &  J.  S.,  and  allege  that 
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349.  In  an  action  against  the  sherilf  for  taking  goods  withoat  levying  a  jFoar  a  rent;  ii 
the  declaration  eet  forth  the  particulars  of  the  demise,  though  unnecessary,  and  the  plaintiff 
do  not  prpve  them  as  sat  forth,  he  must  he  nonsuited;  Bristow  v.  Wriiht,  1  T.  R.  235. 
Where,  in  a  declaration  of  trover,  a  deed  was  described  as  "a  oeriain  deed  of  assignment 
bearing  4ate,  &c.,  purporting  to  be  made  between  J.  S.  of  the  one  part  and  W.  R.  of  the 
atberpart,  and  parporting  to  be  «  conveyance  from  J.  S.  to  W.  R.  of  certain  tenementa 
therein  mentioned  from  J.  S.  to  W.  R.  for  the  remainder  of  the  term  therein  ineniiondd. 
and  yet  nneipirad,"  and  on  its  production  it  appeared  to  be  a  conveyance  of  the  premian 
by  laaae  and  release  between  the  same  parties,  and  of  the  same  date;  held  to  be  no  vari- 
aace;  Harriaon  v.  Vallance.  7  Moor,  304;  S.  C  1  Ring.  46.  In  trover  for  a  aeaman'a 
nrise  money  order,  under  slat.  49.  Geo.  3.  c.  123.  which  wasallegt»d  to  na»e  been  duly 
node;  bald  a  fatal  variance  where  it  appeared  to  have  been  signed  m  blank;  Week.  v. 
J>aigaa.  2  Stork.  246.     But  a  declaration  in  an  action  for  a  mahcions  praaacaUon^  wbick 
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[  266  1  speaking  of  the  words  as  laid,  with  the  exception  of  those  "  to  become  a  bank- 
rupt," and  then  closed  his  case.  Eyre,  C.  J.  The  whole  of  the  words,  as 
laid  in  either  of  the  counts  of  the  declaration,  have  not  been  proved.  If, 
however,  any  one  count  does  contaiti  a  number  of  substantive  slanderous 
charges,  proof  of  any  of  them,  I  apprehend,  has  been  held  sufficient,  and  I 
am  disposed  to  be  of  that  opinion.  But  in  the  present  case  the  whole  forma 
one  charcre:  '^  He  is  selling  coals  at  a  shilling  a  bushel  to  pocket  the  money 
and  becpme  a  bankrupt  to  cheat  his  creditors."  The  mode  by  which  he  was 
to  cheat  his  creditors  was  by  becoming  a  bankrupt.  The  whole,  therefore, 
Gonstuutes  one  general  charge,  not  two  distinct  ones,  of  becoming  a  bank- 
rupt and  of  fraud  in  intending  to  cheat  his  creditors.  This  allegation,  there- 
fore, ought  to  have  been  made  out  in  evidence;  )ind  not  being  so,  I  am  of 
opinion  that  the  plaintiff  must  be  called. 
I  267  1  3-  RicKETTS  v.TuLWEY.  H.  T.  1819.  K.  B.  2  B,  &  A.  360;  S.  C.  1  Chit. 
AiinaQ  Rop.  104. 

tion  for  dls  Iq  an  action  for  disturbance  of  common,  where  the  allegation  was  of  a 
*\Ih'"*r*  possession  of  a  messuage  and  lands  (without  the  connecting  words  "  thereto 
ia!(Mnnioii  belonging  "),  and  a  right  of  common  claimed  in  respect  thereof;  held,  that 
which  the  allegation  was  devisable;  and  although  the  plaintiff  failed  in  proving  a 
plaintiff hai  right  in  respect  of  any  messuage  at  all,  y^t  that,  having  proved  an  injury 
in  respect  done  to  the  right  claimed  in  respect  of  land,  he  was  entitled  to  a  verdict.  The 
of  ■  mee  defendant,  however,  was  entiled  to  have  the  verdict  entered  specially,  accor- 
lanf^he  ^^"S  ^o  the  evidence,  that  the  objection,  if  valid,  might  be  taken  advantage 
may  prove  of  upon  the  record. 

common      ^'1^?^'  ^^^'  ^^®  defendant  charged  the  plaintiff  with  felony,  ia  aopported  by  evidence  that 
I  the  defendant  stated  to  the    magistrate  that  he  had  been  robbed  of  speciOc  articles,  and  be 

jmjj  SQspected  and  believed,   and  had   good  reunon  to  suspect  and  believe,  that  the  plainttfT  bad 

*  stolon  them;  Davis  v,  Nonke,  6.  M.  and  S.  29;  S.  C.  I  Stark.  817.     Therefore,  where • 

plaintiflT  declared  in  case  for  a  malicioas  prosecution  that  defendant  malicioasly,  &c.  char- 
ged him  wiih  having  feloninosly  stolen  certain 'articles,  his  property;  and  it  was  proved 
that  the  defendant  laid  an  informati  'n  before  a  nngistraie  in  which  he  deposed  that  the 
said  articloji  had  been  felonioaiily  stolen,  and  that  he  sospecled  and  believed,  and  bad  good 
reason  to  suspect  and  believe  that  they  had  been  stolen  by  the  plaintiff;  held  that  the  evi- 
dence supported  the  declaration,  dissentiente  Bay  ley.  In  an  action  for  malicioasly  setng 
ont  a  commission  of  bankruptcy  against  A.  and  B.  as  Survivors  of  Edmond  D.,  when  ia 
the  supersedeas  the  name  wan  Edward  D.,  the  variance  wns  held  fatal;  Matthew  v.  Dick- 
inson, 1  Moore,  104;  S.  C.  7  Taunt.  399.  The  declaration  averred  that  the  defendant 
charged  the  plaintiff  with  violently  assaulting  him,  and  procured  a  warrant  to  apprehend 
him  for  the  said  offencft.  The  charge  made  waa  for  assaulting  and  striking;  tho  warraol 
produced  recited  the  charge  to  be  for  assaulting  and  beating;  held  that  this  was  no  material 
variance;  Byne  v.  Moore,  5  Taunt.  187;  S.  C.  1  Marsh.  12.  In  an  action  for  a  malicioas 
prosecution,  in  which  the  p'aintiff  charges  the  defendant  with  having  accused  him  of  the 
crimeof  felony,  by  reason  of  which  he>was  imprisoned;  and  on  the  production  of  the  infor- 
mation before  the  justice,  there  is  ne  charge  of  felony ,  though  the  warrant  avers  to  arrest  the 
plaintiff  for  felony,  the  evidence  does  not  support  the  declaration,  and  the  plainliff  shall  be 
non  suited;  Leigh  v.  Webb,  2  £«p.  165.  And  it  seems  that  no  action  lies  against  the 
complainant  before  the  justice  of  the  peace.  Where  the  declaration  stated  that  the  defen- 
dant struck  the  plaintiff's  cow  divers  blows,  whereof  she  died,  and  it  was  proved  that  the 
defendant  had  beaten  the  cow  aninercifully,  and  that  the  plaintiff,  to  shorten  her  miseries 
put  her  to  death;  held  to  be  no  variance  after  verdict;  Hancock  v.  Souihal,  4  D.  &  R.  202. 
An  averment  in  the  declaration  that  defendant's  dogs  were  accasiomed  to  worry  and  bile 
sheep  and  lambs  is  not  supported  by  proof  that  the  dogs  were  of  a  forocious  and  mischie- 
▼o«a  disposition,  and  that  ihey  hnd  frequently  attacked  men.  Semble  however,  that  an 
averment,  that  the  dogs  were  of  a  ferocious  and  mischievous  disposition  would  be  suffi- 
cient in  an  action  brought  for  an  injury  to  plaintiff's  sheep,  without  alleging  specifically 
that  they  were  accustomed  to  bite  and  worry  sheep;  Hartley  v.  Harrinman,  I  B  &  A.  620. 
Where  plaintiff  marked  his  good:)  ««S)kes'  patent,"  to  shew  that  ihey  were  his  own  man- 
ufacture, and  the  defendant  copied  the  mark  on  his  goods,  to  show  that  ihej(  were  plain- 
tiff s  manufacture,  and  sold  .the  goods  ao  marked  as  and  for  the  plaintiff 's  manufacture, 
und  the  dachration  alleged  that  the  defendant  sold  the  goods  as  and  for  goods  manofae- 
tnred  by  the  plaintiff;  the  evidence  was  that  the  persons  to  whom  the  defendant  sold  them 
knew  that  they  were  not  manuniciured  by  the  plaintiff,  but  that  the  defendant  copied  plain- 
tiff's  mark,  and  sold  the  goods  so  marked,  in  order  that  the  purchasers  might  re  sell  them 
«8  and  for  goods  manufactured  by  plaintiff,  and  which  they  did;  held  not  a  fatot  varianff; 
Sykes  v.  Sykot,  6  D,  k  R.  292;  S.  C.  8  B,  k  C.  541, 
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4.     GoRDlR  r.  Wheatly.  1810.  N.  P.  1  Campb.  251.  ,    But  natter 

Per  Lord  Fllenborough,  C.J.     If  matter  of  description  be  not  proved  as®^  de»crip 
laid,  it  is  a  fatal  variance.  •♦  Jj®"  "•"•* 

6.  Tempest  v.  Chambers.  18 16.  N.  P.  I  Stark.  67.  ."laid^ 

Per  Abbott,  C.  J.     No  action  can  be  sustained,  unless   the  facts  and  And  the 

circumstances  averred  be  proved,  so  as  to  constitute  a  cause  of  action  as  facte  aver 
liud,  red  mast  be 

6.  Mare  v.  WiLso^f.  .E.  T.  1786.  K.  B.  I  T.  R.  659.  S.TJ'coneti 

In  an  action  by  the  consignor  of  goods  against  the  carrier,  on  a   promise  tuteacause 
to  carry  them  for  a  certain  sum  and  reward,  to  he  p«iid  by  the  plaintiffs,  proof  of  aetioo 
of  an  agreement  between  the  consignor  and  consignee  that  the  latter  shall  "  l>i<lt 
pay  the  carriage  is  no  variance,   the  consignor  being  in  law  liable  to  the  de-   L  ^^^®  1 
fendant.  In  ton.  .tat 

a    1     T  c  in£  matter 

^     „      ^^'  /"  proct>«,§  i„%giil  ef 

Srd.  Between  pleadings  and  process. |[  feot  suffio 

*  And  where  a  tort  matter  of  contract  is  laid,  it  must  be  proved  as  stated;  Bristen  r.  ^-^ 
Wright,  Duugl.  640. 

t  So.  evidence  of  tho  improper  stowing  of  the  defendnnl's  anchor,  wlierebj  it  broke  into 
another  yewel,  and  damaged  the  plaintiff's  goodti,  will  not  support  a  coun*,  staling  the  injury 
to  have  been  caused  by  the  unskilful  steering  ttr  the  defendant's  ship;  Hullman  v.  Bennett, 
5  Esp.  2S6.  So,  where  the  declaration  stated  that  the  defendant  wrongfully  placed  and  con* 
tinned  a  heap  of  earth,  whereby  the  reAjse  water  was  prevented  from  flowing  away  from  hie 
bouse  down  a  ditch  at  the  back  thereof;  and  it  appeared  in  evidence  that  the  heap  was  not 
onginallv  placed  so  as  to  obstruct  the  water,  but  that  in  process  of  time  earth  from  the  heap 
was  tro<ideo  down,  and  fell  into  the  ditch,  and  «ibi)lructed  it;  the  variance  was  held  fatal,  for 
tiM  injury  was  not  the  immediate  act  of  the  defendant's,  but  consequential;  FHzsimmons  y. 
Inglis,  5  Taunt.  534. 

X  As  in  an  notion  for  damage  occasioned  by  the  defendant's  nogligenpe  in  driving  his  carr 
rlage,  it  is  sufllcient  to  show  that  the  damage  was  occasioned  by  the  negligence  of  his  ser* 
vanf;  Brucker  v.  Fremont,  6T.  R.  659. 

$  A  variance  between  the  affidavit  and  writ  in  letters  of  the  defendant's  name,  as  "Reor 
BoJI"  for  «*Rennoll8,"  does  not  vitiate  the  affidavit;  ~~-  v.  RennolU,  I  Chit.  659.  So, 
nis-speliing  in  a  final  syllable  of  the  deCendani's  namcf  as  by  pu!ting**rum,"  instead  of 
"run,"  is  immaterial  in  an  affidavit  to  hold  bail;  Anon.  1  Chit.  660.  A  variance  in  tho 
body  of  the  copy  of  process  from  tiie  writ  itself  is  fHtal,  and  the  process  and  all  subsequent 
proceedings  may  be  set  aside;  Morrigs  v.  Herbert,  1  Price,>245. 

Where,  in  a  copy  of  a  writ  of  latitat,  the  defendant  was  described  by  the  name  of  "  John 
Staflbrd,"  and  in  the  notice  to  appear  by  the  name  of  **  John  Stratford,"  held  not  to  be  a 
variance  of  which  the  defendant  could  avail  himsielf  on  a  motion  to  set  aside  the  service 
of  the  process  for  irregularity;  Wibon  v.  Stufford,  2  Chit.  355. 

A  capias  ad  respondendum  is  made  retornuble  '*  before  his  Mojesty's  Justices  of  the 
Beach,  at  Westminsier,"  by  virtue  of  which  the  sheriff  issues  his  mandate  to  the  baihflTof 
a  liberty,  command mg  him- to  take  the  defendant,  so  th7it  the  sheriff  may  have  bis  body 
"before  bis  said  Majesty  al  Westminster,"  and  the  bailiff  takes  a  bail-bond  conditioned  for 
the  defendant's  appearance  '*  before  his  said  Majority  at  Weittmin^ter;"  held  that  the  vari- 
ance between  the  bail  bund  and  the  writ  was  fatal,  and,  therefore,  that  the  bond  was  void 
by  itat.  23  Hen.  6.  c  9;  Ronalds  v.  Smith,  2  Mnrsh,  2.58;  Where,  in  an  action  on  a  bail 
bond,  the  special  original  was  returnable  before  thf}  king,  wheresoever,  &c.,  and  tho  word 
"ubicanque"  was  omitted,  held  that  the  omission  was  not  fatal;  Siiuiileworth  v.  Pilkington, 
1  T.  R.  240.  On  a  bail-piece  the  name  Tarbart  fur  Tabari  is  a  fatal  variance;  Bingham  v, 
Dickie,  5  Taunt.  814.  * 

II  Where  a  defendant  is  described  in  process  generally,  he  may  be  declared 
against  as  administrator,  the  object  of  the  writ  being  merely  to  bring  him  into 
court;  Watson  v.  Pilling,  6  Moore,  66.  So,  on  capias  absolute,  a  declaration 
quiiam  is  not  a  variance;  Llo/d,  qui  /am,  v.  Williams,  2  W.  Blac.  7*2^2. 

In  an  action  of  debt  on  simple  contract  the  declaration  is  good,  though  it 
specify  by  the  several  counts  a  less  sum  than  appears  to  be  demanded  by  the 
recital  of  the  writ,  and  yet  assigns  as  a  breach  of  non-payment  of  the  sum 
demanded  in  the  writ;  M'Quillan  v.  Cox,  1  H.  Blac.  249.  And  iu  such  an 
action  the  plaintiff  may  prove  and  recover  a  less  sum  than  is  stated  to  be  due. 
A  declaration  in  the  debet  and  detinet,  where  the  original  was  in  the  detinet 
only,  was  held  not  fatal;  Anon.  Loffi,  i3.96.  The  Court  of  King's  Bench  will 
not  set  aside  the  proceeding  for  irregularity  between  the  original  writ  and 
declaration;  Spalding  v.  Mure,  6  T.  R.  363.  Where  the  procesa  is  not 
bailable,  the  writ  may  be  joint  and  the  declaration  several;  Loveridge  v,  Oo- 
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l  269  1  tham,  1  B.  k  P.  49;  S.  P.  Lewin  v.  Smith,  4  East,  680;  but  see  rule  of 
Court,  K.  B.  T.  T.  8  Geo.  4.  But  it  cannot  be  so  where  the  process  is 
bailable.  If  process  be  served  in  the  name  of  one  plaintiff,  and  doclaration 
<delivered  in  the  name  of  two,  it  is  bad;  Rogers  v.  Jenkins,  1  B.  ^  P.  38SL 
A  quart  clauaum  fregU  against  two,  and  declaration  against  one,  was,  by  the 
Court  of  Common  Fleas,  held  regular;  Spencer  v.  Scott,  1  B.  &  P.  19. 
Where  five  defendants  were  in  an  afiidavit  to  hold  to  bail,  and  separate  bail- 
able process  was  issued  against  one,  in  which  the  other  four  were  not  named, 
and  serviceable  process  was  issued  against  the  other  four,  who  were  not  men- 
tioned IQ  the  bailable  process,  and  the  bail-piece  na  ned  the  defendant  alone 
against  whom  the  bailable  process  had  issued,  and  the  declaration  was  filed 
against  all  five,  that  Court  refused  to  grant  an  dxoneratur  on  the  bail-piece, 
although  it  was  insisted  that  there  was  a  variance  between  the  process  and 
declaration;  Christie  v.  Walker,  7  Moore,  362;  S.  C.  1  Bing.  68.  The 
Court  refused  to  set  aside  the  proceedings  for  a  variance  Iretween  the  writ  and 
declaration,  where  two  writs  had  been  issued,  the  one  bailable  in  asntrnpnt^ 
«nd  the  other  not  bailable,  but  requiring  the  defendant  to  answer  in  a  plea  of 
trespass  and  assault,  and  one  declaration  was  delivered  in  assumpsit ^  and  the 
other  in  trover;  Campbell  v.  Palmer,  2  Chit.  166;  and  see  Large  v.  Attwood, 
ID.  &R.  551. 

But  the  declaration  in  an  action  for  maliciously  causing  a  writ  to  be  sned 
out,  whereon  the  plaintiff  was   imprisoned,  stating  the  process  with  the  etc 
eliam  clause «s  sued  out  50/.  (instead  of  30/.,  according  to  the  fact),  and  an 
indorsement  of  15/.,  the  warrant  being  for  30/.,  is  a  fatal  variance;  Gadd  t. 
Bennet,  5  Price  540.     A  variance  between  the  writ  and  count  (the  fur  etiam 
1>eing  in  case  on  promises,  but  the  declaration  in  debt)   is  not  a  ground  for  en- 
4ering  an  exoneratur  on  the  bail-piece,  where  the  sum  sworn  to  is  under  40/.; 
Lockwood  v.  Hill,  I  H.  Black.  310.     The  Court  will  not  on  motion  permit  a 
-defendant  to  take  advantage  of  a  variance  between  a  sum  mentioned  in  the 
ac  etiam  part  of  the  latitat  and  the  declaration;  Irving  v.  Joues,  5  T.  R.  40S; 
4ind  see  Douglas  v.    Irlam,  4  T.  R.  416.     If  the  writ  be  that  the  defendant 
Answer  in  '^  a  certain  plea  of  trespass  on  the  case  on  promises,^'  and  the  dec- 
laration be   in  debt  for  goods  sold  and  delivered,  and  money  borrowed,  the 
Conrt  of  C.  P.  will  discharge  the  defendant  on  entering  a  common  appear- 
ance; Kerr  v.  Sheriff,  2  B*  &  P.  358.     A  bailable   writ  is   not  necssanly  a 
special  writ  within  the  51  Geo.  3.  c.  124;  and  therefore  a  plea   stating  that 
plaintiff  commenced  his  action  by  a  bailable  writ  indorsed  for  bail  tor  60/.,  by 
virtue  of  which  defendant  was  arrested,  and  that  plaintiff's  then  cause  of  ac- 
•tion  did  not  amount  to  15/,,  or  to  any  sum  for  which  defendant  was  liable  to  be 
«rrested,  was  held  bad  on  general  demurrer  for  not  showing  the  writ  to  be  a 
special  writ;  Ball  v.  Swan,  1  B.  &.  A.  393.     Where,  in  a  declaration  against 
the  sheriff  for  having  made  a  false  return  to  a  fieri  facias^  it  was  alleged  that  from 
the  day  of  the  delivery  of  the  writ,  until,  and  at,  and  after  the  return  thereof, 
the  defendant  was  sheriff  of  Kent,  and  the  writ  appeared  to  be  returnable  on 
4he  12th  February,  being  the  last  day  of  Hilary  Term,  and  the  defendant's 
^shrievalty  expired  on  the  7ih  of  that  month;  held,  that   this  was  no  variance, 
as  it  waa  immaterial  to  allege  in  the  declaration  that  the  defendant  was  sheriff 
at  the  return  of  the  writ;  Jervis  v.  Sidney,  Bart.  3  D.  ^  R.  483.     A  variance 
between  the  name  of  the  attorney  in  the  warrant  and  in  the  declaration  may 
1>e  amended  by  altering  the  name  in  the  warrant  to  that  in  the  declaration, 
in  a  penal  action  after  error  brought,  and  the  variance  a&siged  for;  Richards, 
qmtamyY.  Brown,  I  Dougl.  114. 

Where,  in  an  affidavit  to  hold  to'bail  on  a  bill  of  exchange, for  523/.  lis  6d., 
the  plaintiff  declared  on  a  bill  for  523  livres  17  soiis  and  6  deniers  sterling; 
held,  that  there  was  no  variance  so  as  to  entitle  the  defendant  to  be  discharged 
on  filing  common  bail,  the  meaning  of  the  two  expressions  being  the  same; 
Gould  v.  Logette,  1  Chit.  659.  And  where  an  affidavit  to  hold  to  bail  stated 
that  I.  S.  was  indebted  to  the  deponent  in  the  sum  of  44/.  1  U.,  being  the 
amount  of  a  certain  inland  bill  of  exchange,  drawn  by  the  .said  I.  S.  on  the  d  • 
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ponent,  and  by  him  uccepted  for  the  honour  ofthe  said  I.  S.,  payable  to  the  or- 
der of  the  said  I.  S.  at  a  day  now  past,  and  which  said  hill  of  otcchange  was 
paid  by  the  deponc^nt;  held  that,  although  the  declaration  contained  only  the 
money  counts  for  the  amount  of  the  bill,  it  was  no  variance  from  such  afiida^ 
vit;  Brooks  v.  Clark,  ^2  D.  Sf  U.  148.  But  where  the  plaint iflfs  issued  a  writ 
against  a  defendant  in  their  own  names,  and  declared  in  their  own  right,  and 
desrribed  themselvesin  the  alBdavit  to  hold  to  bail  as  surviving  partners,  it  is  a 
fatal  variance,  and  the  Court  of  Common  Pleas  ordered  the  bail-bond  to  be 
cancelled,  and  would  not  allow  the  plaintiffs  to  amend  their  writ  and  declara- 
tion on  payment  ot  costs;  Atiwood  v.  Rattenbury,  5  Moore,  209. 

*  Where  the  declaration  alleged  that  the  defendant  on,  &c.  made  his  certaia 
bill  of  exchange  in  writing  bearing  date  the  same  day  and  year  aforesaid,  and 
the  real  date  of  the  bill  whs  difter^mt,  it  was  held  that  the  variance  was  fatal; 
Anon.  2  Camp.  303.     But  if  a  bill  be  declared  on  as  made  on  a  particular 
day,  it  is  no  variance  if  it  bear  date  on  a  different  day;  Coeon  v.   Lyon,  2 
Camp.  907.     And  declaration  on  a  promissory  note  in  general  terms,  stating 
tbe  promise  by  the  defendant   to  pay  the  money  sought  to  be  recovered,  is 
sufficient  to  sustain  the  action,  though  the  note  when  produced  shows  it  waft 
siven  to  pay  the  debt  and  costs  of  an  action  against  a  third  person;  Coombs  t. 
Ingram,  4  D.  4r  B.  ^21 1.     But  if  a  promissory  note  is  made  payable  at  a  par« 
ticular  place,  it  is  a  fatal  variance  to  omit  to  state  this  in  declaring  on  the  note; 
Roche  V.  Campbell,  3  Campb.  247.     The  maker  of  a  promissory  note  paya- 
ble at  a  specified  time  after  sight,  at  the  time  of  making  it  writes  in  the  mar-^ 
gin,  "  accepted  by   myself;"  these   words  constitute    no  part  of  the  orjsinal 
instrument,  and  need  not  be  noticed  in  the  declaration;  Splityerber  v.  Kohn^ 
1  Stark.  125.     The  maker  of  a  promissory  note  by  a  note  at  the  foot  make» 
it  pft/able  at  a  particular  place;  and  allegation  (after  stating  the  promise  to 
pay  io  the  usual  manner)  that  the  defendant  then  and  there  made  the  note  pay* 
able  at  the  particular  place,  does  not  amount  to  a  misdescription  of  the  note; 
Hardy  v.  Woodroofe,  2  Stark,  319.     So,  an  allegation  in  a  declaration  that  a 
bill  of  exchange  was  presented  for  payment  by  I.   S.,  does  not  render  it  ia-^ 
cumbent  on  the  plaintiff  to  show  that  a  presentment  by  I.  S.  was  made.     The 
material  allegation  is  the  presentment,  and  by  whom  it  is  made  is  immaterial; 
Boehm  v.  Campbell,  1  Gow.  55.     But  where  the  indorsee  declared  against 
the  maker  of  a  promissory  note,  that  he  made  the  same  payable  at  the  housfr 
of  Messrs.  B.  and  Co.  London;  and,  upon  production  of  the  note  at  the  trial, 
it  appeared  that  the  address  ofthe  house  of  Messrs.  B.  and  Co.  was  not  a  part 
of  the  note,  but  only  a  memorandum  at  the  foot  of  the   note;  held,  that  this 
was  a  variance;  £xon  v.  Russell,  4  M.  U  S.  505. 

In  another  case  it  was  said,  if,  by  a  aiemorandum  at  the  foot  of  a  prow* 
issory  note,  it  is  made  payable  at  a  particular  place,  it  is  to  be  considered  as 
part  of  the  contract,  and  it  is  not  a  variance  to  allege  the  note  to  be  so  paya- 
ble; Sproule  V.  Leggc,  3  Stark.  156.  Where  a  declaration  upon  apromissory^ 
note  made  in  Ireland  alleged  that  it  was  made  payable  at  No.  81,  Dame-street, 
Dublin,  for  sterling  money,  without  averring  that  Dublin  was  in  Ireland,  and 
that  the  nnoney  for  which  the  note  was  given  was  Irish  currency;  held  to  be- 
insufficient,  as  the  note  must  have  been  drawn  in  England,  and  for  English 
4noney,  and  was  not  supported  by  proof  that  it  was  made  at  Dublin,  in  Ireland, 
and  for  Irigh  money;  Sproule  v.'  Legge,  2  D.  &  R.  15;  S.  C.  I  B.  &..  C.  16. 
The  declaration  seated,  that  a  bill  of  exchange  was  drawn  and  accepted  at 
Dublin,  to  wit,  at  Westminster,  for  a  certain  sum  therein  mentioned,  without 
alleging  it  to  be  at  Dublin,  in  Ireland;  held  thai  the  bill  upon  this  declaration 
must  be  taken  to  have  been  drawn  in  England  for  English  money;  and  there- 
fore proof  of  a  bill  drawn  at  Dublin,  in  Ireland,  for  the  same  sum  in  Irish  mon- 
ey, which  differs  in  value  from  English  money,  did  not  support  the  declaration, 
and  this  was  a  fatal  variance;  held,  also,  the  bill  having  been  drawn  for  a 
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certain  sum  sterling,  that  the  omission  of  the  word ''  sterling ''  in  the  declam- 
tion  was  immaterial;  Kearney  v.  King,  ^  B.  Sc  A.  30] ;  S.  C.  1  Chit,  Rep. 
28.  A  foreign  bill  is  accepted  for  the  payment  of  100/.  sterling,  theomissbn 
of  the  word  *^  sterling  '^  is  not  a  material  variance;  Glossop  v.  Jacob,  1  Stark. 
69.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if  the  declaration 
states  the  mdorsement  to  have  been  made  before  the  bill  became  due,  and  it 
appears  in  evidence  to  have  been  made  after  the  bill  was  due,  this  is  not  a 
material  variance;  Young  v.  Wright,  1  Campb.  139.  An  averment  in  the 
declaration  that  A.  B.  and  Co.  accepted  a  bill  of  exchange  according  to  the 
usage  and  custom  of  merchants  is  supported  by  evidence  that  the  bill  wasao-* 
cepted  by  C  D.,  their  authorized  agent,  thus,  '<  For  A.  B.  and  Co.,  C.  D.f 
Sieys  ▼.  Heseitine.  2  Campb.  604.  «etn6/e,  that  this' is  no  variancey  and  at  aay 
rate  the  defendant  is  not  at  liberty  to  object  that  the  indorsement  is  not  io  the 
hand-writing  of  the  payee  himself,  after  a  promise,  with  a  knowledge  of  this 
circumstance,  to  pay  the  bill;  Helmsley  v.  Loader,  2  Campb.  450.  So,  if  a 
bill  is  indorsed  by  procuration,  it  should  be  stated  in  the  declaration;  for  if  the 
declaration  state  that  the  party  indorsed  it,  his  own  proper  hand  being  there- 
unto subscribed,  and  it  appears  to  have  been  done  by  the  procuration  from 
such  party,  it  is  a  fatal  variance;  Levy  v.  Wilson,  5  Ksp.  180.  And  in  a 
declaration  on  a  joint  and  several  note,  payable  by  instalments,  the  day  on 
which  one  of  the  instalments  becomes  payable  be  misstated,  it  is  a  fatal  rarir 
ance;  Wella»v.  Girling,  3  Moore,  79, 

A  plaintiff  suing  upon  a  promissory  note,  which  purports  to  be  payable  to  a 
person  of  a  different  name,,  may  show  bv  evidence  that  he  was  the  person  in- 
tended; Willis  V.  Darret,  2  Stark.  27.  But  if  a  bill  drawn  by  John  Coocli 
'  be  declared  upon  as  drawn  by  John  Crouch,  the  variance  is  fatal;  Whitwell  v. 
Bennet.  3  B.  Sc  P.  55^,  The  declaration  in  an  action  by  the  indorsee  of  a 
bill  of  exchange  against  the  acceptor,  alleged  that  it  was  directed  to  the  de- 
fendant, this  allegation  is  not  supported  by  proof  that  the  drawer  drew  the  bill, 
payable  to  his  own  order  at  a  specified  place,  although  th&  defendant,  when 
it  was  presented  there,  wrote  his  name  upon  jt  as  the  acceptor;  Gray  v.  Mil- 
ner,  2  Stark.  336.  A  bill  of-  exchanore  drawn  by  J.  S.  to  his  own  order  for 
Talue  received,  means  value  received  by  the  drawee,  and  if  it  be  alleged  in 
the  declaration  to  be  for  value  received  by  the  said  J.  8.,  it  is  a  variance; 
Higmore  v.  Primrose,  5  M.  &.  S.  65;  S.  C.  2  Chit.  Rep  333.  Declaration 
by  the  payee  against  the  maker  of  a  promissory  note,  payable  to  the  order  of 
the  payee  for  *'  value  received"  generally,  is  not  disproved  bv  evidence  of  a 
note  payable  to  the  plaintifTs  order  for  "value  received  in  Mrs.  L.'s  estate;*' 
Bond  V.  Stocdale,  7  D.  ^  R..  140.  Under  a  count  for  a  usury,  in  discounting 
two  bills  In  the  possession  of  B.,  ont  of  which  is  described  as  drawn  by  B. 
on  a  certain  person,  to  wit,  John  H.,  it  is  a  fatal  variance  if  the  bill  produ- 
ced appears  to  be  drawn  on  Abraham  H.;  Hutchinson  v.  Piper,  4  Taunt. 
810.  A  bill  of  exchange  in  this  form,  "  Pay  to  J.  G  P».,  or  order,  315/.  value 
received,"  and  subscribed  by  the  drawee,  may  be  alleged  in  pleading  to  be  a 
.bill  of  exchange  for  value  received  by  the  drawer;  Grant  v.  Da  Costa,  3  M. 
8c  S.  351.  Plaintiff  declared  against  the  defendant  as  acceptor  of  a  bill  of 
exchange,  payable  to  certain  persons  using  the  firm  of  Messrs.  M*Brairy 
Watson,  and  Co.  Defendant  pleaded  that  the  said  Messrs.  M*Brair,  Wat- 
son, and  Co.  had  accepted  satisfaction;  plaintiff  replied  that  the  said  persona 
as  aforesaid,  using  the  firm  of  TVIessrs.  M'Rrair  and  Co,  (leaving  out  the 
name  of  Watson),  did  not  accept  satisfaction,  and  concluded  to  the  country; 
^emb.  that  this  variance  could  only  be  taken  advantage  of  on  a  special  de- 
murrer; Bell  v.  Da  Costa,  2  B.  &  P.  44G.  Where,  in  action  against  the 
drawer  of  a  bill  of  exchange,  who  had  pleaded  non  assumpsit^  it  appeared  that 

•  If  the  plaintiff  sh^w,  on  his  declaration  in  debt  on   bond  gainst  two,  that 
the  bond  is  executed  by  three^  it  is  good  matter  of  plea  in  aJbatement  or  ia 
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3.   Connected  with  catrien.  [  ^72  J 

it  was  drawn  by  him  and  aoother  jointly,  held  to  be  ho  variance;  Evans  v. 
Lewis,  and  Germain  v.  Frederick,  ]  PhiL  Evid.  199.  Declaration  stated 
bill  of  exchange  to  be  drawn  upon  and  accepted  by  three  persons;  it  was 
proved  to  be  drawn  upon  and  accepted  by  the  three  jointly  with  a  fourth:  held 
that  this  was  no  variance;  Mountstephen  v.  Brooke,  1  B.  Sf  A.  224.  In  an 
action  against  three  on  a  promissory  note,  two  of  whdm  are  stated  to  be  out- 
lawed, the  third  may  take  the  advantage  of  the  misnomer  of  his  companions 
upon  the  general  issue,  on  the  ground  of  a  variance  between  the  contract 
declared  upon  and  that  proved;  Gordon  v.  Austin,  4T.  R.  611.  A  bill  of 
exchange  drawn  in  this  form,  ^'  Pay  to  our  order/'  signed  in  the  name  of  two 
persons  and  Co.,  and  accepted  by  defendant,  may  be  declared  upon  by  the 
indorsees  as  i^bill  drawn  by  an  aggregate  firm;  and  if  it  be  proved  that  the 
£rm  consists  of  only  one  person,  yet  it  is  not  a  variance;  Bass  v.  CUve,  4 
M.  &  S.   13;  S.  C.  4  Campb.  78. 

arrest  of  judgment,  but  is  no  ground  of  nonsuit  on  the  plea  of  ntm  esi  factum  j 
South  V.  Tanner,  2  Taunt.  254.     If  in  an  action  on  a  bond  against  one,  it  be 
declared  on  as  the  joint  bond  of  him  and  two  others,  it  is  no  variance  that  the 
bond   is  likewise  the  separate  bond  of  each  of  the  obligors;  Middleton  v. 
Sandford,  4  Campb.  34.     And  if  the  defendant  pleads  that  it  is  not  his  deed     ^ 
at  the  trial,  it  is  only  necessary  to  prove  that  the  bond  was  executed  by  th& 
defendant.     Where  there  are  several  names  composing  a  firm,  but  part  are 
nominal  only,  and  not  interested  in  the   profits;  and,  in  a  declaration  on  a 
bond  of  indemnity  to  secure  money   advanced  to  a  third  person,  the  breach 
states  the  monev  to  be   paid  by  the  partners  only  who  are  interested  in  the 
profits,  it  is  good,  though  the  money  was  paid  on  bills  drawn  on  the  firm  cpm- 
posed  of  all  the  partners;  Harrison  v.  Fitzhenry,  3  Esp.  238.     To  an  action 
of  debt  on  bond,  the  defendant  prayed  oyer  of  the  condition,  which  was  for  the 
payment  of  100/.  by  instalments,  till  the  said  sum  of  lOOZ.  be  paid,  and  then 
pleaded  nan  estfactumy  the  word  "  100/,"  had  been  omitted  in  the  second  place 
where  it  occurs  in  the  condition,  and  was  afterwards   inserted    without  the 
defendant's  knowledge.     Held  that,  although  this  alteration  did  not  avoid  the 
instrument,  yet  it  mi5e  such  a  variance  between  the  oyer  and  the  condition  as 
precluded  the  plaintiff  from  recovering;  Waugh  v.  Russell,   I  Marsh,  214: 
6,  C.  5  Taunt.  707.     Growing  crops  may  be  considered  in  the  nature  of 
goods  and  chattel?,  under  the  stat.  1 1  Geo.  2.  c.  19.  as  they  may  be  distrain- 
ed in  the  same  manner  as  articles  of  the  latter  description;  where,  therefore,         - 
the  condition  of  a  replevin  bond  was  that  the  defendant  should  prosecute  hu 
action  with  efi*^ct  against  the  plaintiff  for  taking  and  detaining  his  goods, 
chattels,  and  growing  crops,  and  in  the  declaration  the   bond  was  set  out  as 
conditioned  to  prosecute  with  effect  for  taking  and  detainmg  the  goods  and 
chattels  in  the  said  condition  mentioned;  held  that  this  was  no  variance;  Clover 

V.  Coles,  7  Moore.  231;  S/  C.  1  Biog.  6.  .  .  ^  ,u  ♦  ;^  *k-. 

A  declaration  on  a  bail-bond,  in  setting  out  the  condition,  stated  that,  it  the 
defendant  should  appear  to  answer  the  plaintiff  according  to  the  custom  of  his 
Majesty's  Court  of  Common  Bench  here,  the  obligation  should  be  void;  on 
the  pr^iduction  of  the  bond;  the  former  words  were  ommitted;  held  that  this 
was  no  variance,  as  it  was  only  necessary  to  set  out  the  condition  according 
to  its  lecal  effect;  Bonfellow  v  Stewart,  3  Moore,  214.     Where  the  condition 
was  alleged  to  be, "  to  appear  before  his  Majesty's  justices  at  Lancaster,  on, 
fcc;  but,  on  reference  to  the  bond,  it  appeared  to  ^be,  "  to  appear  before  us 
on,"  Sfc.\  held  that  this  was  no  variance,  as  the  allegation  was  according  to 
The  lega^  effect  of  the  condition;  Shaw  v.  Lee,  3  Stark.  76.^  ^here,  m  an 
action  on  abail-bopd,  the  condition  set  out  on  the  record  was     to  answer  the 

♦  In  an  action  of  assimptU  against  a  carrier  for  the  loss  of  goods,  where  * 
contract  is  alleged  to  carry  them  from  A.  to  B.,  a  variance  in  evidence  a»  to 
VOL,  XV.  25 
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(o)   Generally.* 

hlaintifi*  in  a  plea  oftrespasa,  and  also  to  a  plea  of  the  plaintifTto  be  exhibited 
againat  the  defendant  for  601.,  upon  promises,"  and  on  the  prodoetion  of  the 
bond  it  did  not  contain  the  words  ^^  upon  promises;"  held  that  this  was  a  fatal 
variance;  Baker  v.  Newbegin;  1  R.  &  M.  99.  Six  partners  entered  into 
two  bonds  of  submission  to  arbitration;  in  the  one,  three  gave  a  joint  and 
several  bond  to  the  other  three,  conditioned  for  the  due  performance  of  the 
«  award,  and  the  three  latter  gave  a  similar  bond  to  three  former:  in  the  recital 
of  the  bond,  the  differences  were  stated  to  be  depending  between  the  above 
bounden  three  aiid  the  above-named  three;  and  in  setting  out  the  bond  in  the 
declaration,  the  diflferences  were  laid  to  be  depending  between  the  six  partneri 
collectively;  held  that  this  was  no  variance;  Whiter  v.  White,  S  Moore,  674. 
An  action  may  be  maintained  upon  a  bond,  expressed  to  be  payable  to  a  mer* 
cantile  firm  by  the  persons  who  actually  constituted  the  firm  wjieo  the  bond 
was  executed;  Moller  v.  Lambert,  ^  Cambp.  548.  Declaration  by  B.  a 
treasurer  of  a  friendly  society,  on  a  bond  to  A.,  then  being  treaanrer.  Plea 
ntm  estja,ctum.  The  bond  given  in  evidence  was  to  A.,  without  stating  him 
to  be  treasurer  to  the  society;  held  that  B.  was  entitled  to  recover;  Cartridge 
V.  Griffith,  IB.  4rA.  67. 

the  f^rmtm  is  fatal;  Tucker  v.  Crackbin,  2  Stark.  385.     But  where  a  count 
In  a  dMaration  against  a  carrier  by  water  alleged  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,   had  caused  to  be  shipped  oo 
board  the  defendant's  ressel  a  quantity  of  wheat  to  be  carried  to  a  certain^ 
ptice^  for  freight;  tt)  be  thereafter  paid  to  the  defendant,  he  undertook  to  cany 
the  wheat  safety  and  deliver  it  on  a  given  day;  but  it  appeared  that  the  defend- 
ant's undertaking  to  carry  was  made  before  the  whole  of  the  wheat  bad  been 
shipped 'on  board  bis  v.esseh  held,  that  the  count  might  be  supported,  although 
it  was  objected  that  the  consideration  for  the  promise  was  executory;  Streeler 
V.  Harlock,  7.  Moore,  283;  S.  C.   I  Bing.  34.     In  an  action  by  the  consign* 
erof  goods  against  a  carrier  for  non-delivery,  where  the  plaintiff  are  rred  that 
the  defendant   undertook  to  deliver,  &c.,  in  consideration  of  the  hire  to  be 
paid  by  the  plai'ntifff  proof  that  the  hire  was  to  be  paid  by  the  consignee  was 
held  to  be  no  variance,  the  consignor  being  by  law  liable;  Mb<Me  r.  Wilson, 
1  T.  R.  65di     If  the  declaration  state  that  the  defendant,  being  the  owner  of 
a  stage  coach,  undertook  to  carry  "the  plaintiff,  her  children,  and  servants, 
together,  in  and  by  a  certain  stage  coach;"  evidence  that  the  whole  inside  of 
the  coach  was  taken  for  the  plaintiff  and  heit  three  daughters,  and  two  outside 
places  for  her  servants,  will  support  the  declaration,  and  the  defendant  having. 
aent'a  double-bodied' coach,  and  refusing,  to  take  them  unless  one  of  them* 
would  travel  in  one  body,  and  the  other  in  the  other  body,  is  a  breach  of  this- 
agreement,  the  stat.  60  Geo.  3.  c.  48.  enacting  that  double^bodfed  coaches 
shall  only  carry  eight  outside  passengers;  it  is  afso  a  breach  of  the  agreement, 
that  there  were  eight  other  outside  passeagers  permitted  to  go  by  the  coach, 
if  the  plaintiff's  servants  refused  to  go  by  it  on  tharaccolint::  Lona  k  Home. 
IC.  «tP.  610.  *  ' 

*  The  doctrine  of  variance  between  the  plt^adings  and  evidenee,  where  the 
action  is  on  a  contract,  is  stated  in  Gwinnett  v.  Phillips,  3  T.  R.  643  and 
King  V.  Pippct,  1  T.  R,  235;  where  the  plainti£F,  having  declared  upon  arti- 
cles  of  agreement,  calls  upon  the  defendant  to  produce  them,  and  they  do  not 
contain  the  contract  stated  in  the  declaration,  he  eannot  afterwards  object  to 
the  authority  under  which  they  were  executed,  nor  can  he  be  let  in  to  give  pa- 
rol evidence,  under  a  general  count,  of  any  contract  arising  out  of  these  arti- 
cles; Scrimshaw  V.  Grantham  Canal  Company,  Forrest,  67.  Qwerez  If  a 
declaration  state  the  condition  to  be  a  certain  reasonable  reward,  evidence  that 
a  specific  sum  was  agreed  upon  will  be  deemed  variance?  Semble.  not;  Bay- 
ley  V.  Tucker,  2  N.  K.  458.    It  is  not  necessary  that  an  mBeeatieB  should  be 
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88  exteasive  as  the  proof;  therefore,  where  a  count  in  debt  on  the  statute  55 
Geo.  3.  c.  137.  s.  6.  stated  that  the  defendant  supplied  the  poor  of  the  parish 
of  W.  with  provisions,  arid  it  was  proved  that  the  poor  of  the  parish  of  W., 
together  with  the  poor  of  four  other  parishes,  were  jointly  maintained  in  n 
workhouse:  held,  1st.  That  it  was  no  variance,  the  proof  being  larger  than 
^  the  allegation;  and,  2d.  That  the  objection  as  to  a  variance  between  the  alle* 
gation  of  a  supply  of  the  poor  of  the  parish  of  W.  and  the  proof  of  a  supply 
of  other  poor  in  the  workhouse,  not  having  been  taken  at  Nisi  Prius,  could 
not  be  afterwards  made  available;  West  v.  Andrews,  1  B.  &  G.  77;  S.  G. 
not  S«  P.  2.  p.  k  R.  184.  * 

A  declaration  in  cunmipsU  stated  that,  in  consideration  that  the  plaintifT 
would,  at  the  request  of  the  defendant,  lend  him  a  horse,  the  latter  promised 
to  take  proper  care  of  him,  and  return  him  to  the  plainti^  in  as  good  a  condi- 
tion as  he  was  in  at  the  time  of  the  promise,  or  pay  fifleen  guineas.  The  con- 
tract proved  was,  in  addition  to  these  terms,  that  the  defendant  should  find  the 
tiorse  meet  for  his  work.  Held,  that  the  contract  was  sufficiently  stated  in  the 
declaration,  and  according  to  its  legal  effect;  Handford  v.  Palmer,  5  Moore, 
74;  S.  C.  2  B.  and  B.  359.  Where  an  agreement  in  writing  is  to  be  per- 
£>rmed  on  a  certain  day,  and  the  parties  agree  to  enlarge  the  time,  a  declara- 
tion on  the  day  stated  in  the  agreement,  though  the  evidence  is  of  a  different 
dajy  will  support  the  action;  Thresh  v.  Rake,  !  Esp.  53.  A  contract  for 
jrearly  service,  at  a  specific  salary,  must  be  proved  as  alleged,  although  both 
the  time  and  sum  are  averred  under  a  videlicet y  Preston  v.  Butcher,  1  Stark. 
5.  If  on  an  agreement  for  a  wager  be  endorsed,  ''  N.  B.  To  start  P.  P.  in 
fifteen  days  from  (his  date,"  and  no  notice  be  taken  of  such  indorsement  in 
the  declaration,  and  no  evidence  be  eiven  to  explain  the  meaning  of  the  letters 
T,  P.,  the  Court  will  not,  after  verdict,  hold  it  to  be  a  variance;  Whaley  v. 
Pajot,2B.  and  P.  51. 

A  ahip  was  described  in  a  memorandum  for  charter  as  "  The  Swedish  ship 
or  vessel  called  the  Maria."  In  fact,  she  was  British-built,  and  had  a  British 
register,  but  she  had  a  complete  set  of  Swedish  papers,  and  a  Treasury  licence 
to  sail  as  a  Swedish  ship,  which  particulars  were  known  to  the  freighter;  held, 
that  in  an  action  against  him  for  not  loading  and  dispatching  the  niiip  accord- 
ing to  the  memorandum  for  charter,  he  could  not  set  up  as  a  defiance  that  she 
was,  in  point  of  fact,  a  British,  and  not  a  Swedish  ship;  Rcusse  v.  Meyers,  3 
Campb.  475.  In  an  action  on  an  agreement  to  employ  a  ship  against  the  de- 
fendant, as  master,  and  it  turned  out  he  was  not  master,  but  owner:  held  a  fa- 
tal variance,  and  ground  of  nonsuit;  Rtckwood  v.  Footman,  Abb.  Ship.  1 15. 
A  replication  to  a  plea  of  infancy,  that  the  promise  to  pay  was  made  by  the 
defendant  after  he  came  of  age,  is  not  sustained  by  proof  of  a -promise  to  pay 
after  action  commenced;  Thornton  v.  Illingworth,  4  D.  4r  R-  545.  An  aver- 
ment in  a  declaration  on  the  gaming  act,  that  the  party  lost  to  the  defendant, 
by  playing  at  rotig-*  et  n(nr\  held  sufficient  on  error,  without  alleging  the  mo- 
ney to  have  been  lost  by  playing  with  him;  Taylor  v.  Williams,  3  Bing.  449. 
In  a  declaration  on  the  lottery  act,  if  the  plaintiff  avers  the  taking  of  a  cer* 
tain  sum  for  the  insurance  of  a  number,  proof  thai  that  suni  was  given  for  the 
insurance  of  several  numbers,  is  a  fatal  variance;  Phillips,  o.  t  v^  Mendez 
Coata,  I  Esp.  59.  A  count  stating  generally  that  the  defendant  had  insured 
a  cerUin  number  in  the  state  lottery  is  not  a  variance,  if  the  witness  proves 
that  a  premium  was  paid  at  the  the  time.  If  plaintiff  declares  upon  a  cor- 
rupt contract,  on  the  21  st  December,  1774,  giving  day  of  payment  to  23rd 
December,  1776,  evidence  of  a  contract  on  the  23rd  December,  1774,  for 
two  years,  is  a  fatal  variance;  Carlisle  g.  t.  v.  Trears,  Cowp.  67 1 .  A  corrupt 
airrfiement  for  the  forbearance  of  money  till  one  or  the  other  of  two  days  at 


the  evidence  will  not  support  tne  piea;  aaic  y.  vr"V6°'  ululZ^Z^lL 
Where  plaintiff  declared  that  defendants  accounted  with  him  for  all  the  momes 
severally  due  from  them,  and  that  the  amount  of  such  monies  was  211.  6s., 
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and  in  consideration  that  he  would  forbear  payment  of  the  monies   severally 
due  from  them,  the  gross  amount  of  which  was  21/.  6*.  defendants  undertook 
to  pay  the  said  sum,  &c.,  and  the  plaintiff  proved  that  the  sum  due  to  him  was 
20/.  18«. ;  held  that  this  was  a  fatal  variance;  Amfield  v«  Bate,  8  M.  St  S.  173. 
A  declaration  on  a  guarantee  stated  the  consideration  of  the  instrument  to  be, 
that  the  plaintiff  would  give  credit  to  a  third  person  in  manner  then  and  there 
agreed  upon  between  them;^by  the  correspondence  produced  in  evidence,  to 
support  such  guarantee,  the.terms  on  which  the  credit  was  stated  to  be  given, 
were  "  to  be  agreed  uponj"  held  that  the  substance  of  the  consideration  was 
properly  set  out  in  the  declaration,  and  consequently  that  there  was  no  vari- 
jmce;  Irving  v.  Mackenzie,  I  B.  and  B.  523.     In  assumpsit  on  a  guarantee, 
the  declaration  stated  that  the  defendants  undertook  to  indemnify  A.  for 
holding  goods  in  his  warehouse  on  their  behalf,  and  delivering  the  same  ap 
to  them  when  requested  so  to' do;  on  the  production  of  the  instrument,  it  ap- 
peared that  the  defendants  only  guaranteed  him  for  holding  the  goods  in  his 
warehouse  on  their  behalf;  held  that  this  was  no  variance,  as  it  must  be  im- 
plied that  he  was  to  deliver  them  up  to  the  defendants;  Sampson  v.  Burton,  4 
Moore,  615;  S.  C.  2  B.  and  B.  89.     It  seems  that  the  words  "  credit"  and 
'^  usual  credit"  are  synonimous;  where,  therefore,  a  declaration  described  a 
guarantee  as  ^^  credit"  generally,  and  in  the  guarantee  the  expression  was 
''  usual  credit;"  held  that  this  was  no  variance;  Atkinson  v.  Garter,  2  Chit. 
Rep.  409. 

*  It  is  not  necessary  in  an  action  for  non-delivery  of  goods  sold,  to  set  out 
more  of  the  contract  than  relates  to  the  breach;  Sequier  v.  Hunt,  3  Price, 
58.  Therefore,  proof  that  it  was  part  of  the  contract  that  plaintiff  should  pay 
for  the  goods  by  bill  at  two  months,  on  invoice  or  delivery,  is  not  a  fatal  vari- 
ance, from  a  statement  in  the  counts  that  they  were  to  be  paid  for  by  a  bill  at 
two  months.  A  declaration  stated  that  the  defendant  barg^ained  for  and 
bought  of  plaintiff  a  quantity  of  East  India  rice,  according  to  the  conditions 
of  sale  of  the  East  India  Company,  to  be  put  up  at  the  next  Company's  sale 
at  a  certain  price  there  mentioned.  Proof  that,  besides  these  conditions,  the 
rice  was  to  be  sold  ^'  per  sample,"  this  is  no  variance;  these  latter  words  not 
being  a  description  of  the  commodity  sold,  but  a  collateral  engagement  that 
the  rice  should  be  of  a  particular  quality;  Palker  v.  Palmer,  4  B.  &  A.  387. 
If  there  be  a  contract  for  the  sale  of  goods  by  a  particular  ship  on  arrival,  this 
means  on  the  arrival  of  the  goods  which  the  ship  is  expected  to  bring,  and  if 
the  ship  arrives  empty  without  any  default  on  the  part  of  the  vendor,  he  is  not 
liable  to  the  purchaser  for  the  non  delivery  of  the  goods;  Boyd  v.  Siffkin,  2 
Campb.  326.  If  the  declaration  states  an  agreement  to  take  in  a  full  cargo, 
and  that  proved  be  to  take  in  a  certain  quantity,  specifying  it,  though  such 
quantity  may  be  a  full  cargo,  the  variance  is  fatal;  Harrison  v.  Wilson,  2 
Esp.  708.  A  contract  to  deliver  from  Miip  or  warehouse  may  be  described 
as  a  contract  to  deliver  generally,  without  specifying  the  places  of  delivery; 
Thornton  v.  Jones,  2  Marsh.  287;  S.  C,  1  Chit.  60.  Therefore,  where  there 
wasacontract  for  the  sale  of  fifty  casks  of  St.  Petersburgh  tallow,  at  72f. 
per  cwt.  warranted  ready  for  delivery  from  ship  or  warehouse  by  the  Ist  of 
November,  to  be  weighed  or  taken  at  the  king's  landing  scale,  ^c;  held  that 
this  was  only  a  general  undertaking  to  deliver,  that  the  words  *'  from  ship  or 
warehouse"  were  immaterial;  and  thexefore  that  the  omission  of  these  words 
in  the  declaration  was  not  a  fatal  variance;  Thornton  v.  Jones,  2  Marsh.  287; 
.  S.  C.  I  Chit.  60.  A  contract  for  the  purchase  of  a  certain  parcel  of  hemp, 
the  exact  amount  of  which  not  being  known  at  the  time,  was  described  in  the 
contract  as  about  eight  tons,  may  be  declared  on  as  a  contract  for  eight  tons, 
the  certain  quantity  which  it  was  afterwards  proved  to  be,  which  quantity  was 
'  Jaid  under  a  tjw/c/ice/;  Gladstone  v.  Neale,  13  East,  410.  Where  the  con- 
tract declared  upon  was  that  the  defendant  should  deliver  to  the  plaintiff  all 
)iis  ta)Iow,  at  4s.  per  stone,  and  the  contract  proved  was,  that  the  defend^i|( 
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should  deliver  it  at  4«.  porfltone,  and  so  much  more  as  theplatntlflT  paid  ioany    [  275  ] 
olher  person,  this  was  held  a  fatal  variance;  Churchill  y.   Wilkins,   1  T.  R. 
447.     Where  the  contract  declared  upon  was,  that  plaintiff  had  bargained 
and  sold,  and  defendant  agreed  to  buy,  a  large  quantity  of  head   matter  and 
sperm  oil,  which  was  afterwards  ascertained  to  be  a  given  quantity,  and  the 
contract  proved  was  for  the  purchase  of  all  the  head  matter  arid  sperm  oil  per 
the  Wildman;  held  that  this  was  no  variance;  Wildman  v.  Glossop,  IB.  &  A. 
9.     WheVe  in  a$8umpsit  the  declaration  stated  that  the  defendant  was  indebt-* 
ed  to  the  plaintiff,  as  assignee  of  J.  S.,  a  bankrupt,  for  goods  sold   and  deli- 
vered to  the  defendant  by  the  plaintitl'  as  such  assignee;  and  it  was  proved 
that  the  goods  had,  in  fact,  been  sold  by  the  bankrupt  with  the  concurrence  of 
a  formei;  assignee,  whose  appointment  had  been  vacated  by  the  Lord  Chan- 
cellor, and  the  plaintiff  was  appointed  in  his  stead;  held  that  this  was  no  vari- 
ance; Aldritt  V.  Kithridge,  8  Moore,  372;  S.  C.  1  Bing.  365.     The  plaintiffs 
declared  that  they  agreed  to  sell,  and  the  defendants  to  buy,^  certain  goods 
and  merchandize:  to  wit,  328  chests,  and  30  half  chests  of  oranges  and   le- 
mons, at  and  for  a  certain  price;  to  wit,  the  price  of  623/.  Ss.     The   contract 
proved  was  for  308  chests,  and  30  half  chests  of  China  oranges,  and  20  chests 
of  lemons,  without  specifying  price.     Held  that  this  was  no  variance;  Cris-^ 
pin  V.  Williamson,  1  Moore,  547;  S.  C.  8  Taunt.  107.     A  declaration  on  a 
contract  for  not  delivering  gum  Senegal,    is  supported  by  evidence  of  a 
contract  for  rough  gum  Senegal,' if  it  appear  in  evidence  that  all  gum  Senegal 
on  its  arrival  in  this  country  is  called  rough;  Silver  v.  Heseltine,   1   Chit.  39, 
A  declaration  for  not  delivering  soil  or  breeze  is  not  supported  by  proving  an 
agreement  to  deliver  soil  only,  soil  and  breeze  being  different  things;  Clark 
v.  Manstone,  5  Esp.  239;  S.  C.  1  Chit.  60;  and  see  l?enny  v.  Porter, 2  East, 
2.     A  declaration  alleging  that  the  defendant  undertook  to  deliver  a  parcel  of 
goods  for  the  plaintiff  is  disproved  by  evidence  of  a  special  agreement  to  deli-» 
ver  them  to  the  bearer  of  a  receipt  given  for  the  goods  at  the  time  of  delivery; 
Samuel  v.  Darch,  2  Stark.  60.     And  evidence   of  an  agreement  to  deliver 
goods  to  defendant  is  a  variance  from  a  count,  on  an  agreement  to  deliver 
them  to  another  person;  Leary  v.  Goodson,  4  T.  R.  687.     So,  in  an  action  of 
debt  qtd  tarn  for  selling  coals  contrary  to  law,  the  contract  upon  which  the  pe* 
nalty  arises  must  be  truly  stated,  and  any  variance  is  fatal;  therefore,  where 
the  contract  was  stated  to  be  with  two  persons,  and,  in  fact,  it  was  with  those 
two  and  another,  it  was'ruled  to  be  a  fatal  variance,  though  the  declaration 
stated  the  exact  quantity  which  the  two  were  to  have;  Parish,  9ta*toni,  v.  Bur^ 
wood,  5  Esp.  33;  S.  P.  Everett,  ^ttif am,  v.  Tindall,  5  Esp.  169.     Upon  a 
contract  to  remove  goods  in  a  month,  it  is  a  fatal  variance  to  declare  for  not 
removing  within  a  reasonable  time;  Hore  v.  Milner,  Peake,  42.     A  contract 
to  furnish  goods  with  a  certain  latitude  as  to  the  price,  as  saddles  at  24s.  to 
26s.  may  be  described  as  a  contract  to  furnish  them  at  a  reasonable  price; 
Laing  v.  Fidgeon,  6  Taunt.  108.     A.  agrees  to  buy,  and  B.  to  sell,  a  quan- 
tity of  "  St.  Petersburgh  clean  hemp"  at  a  certain  price,  through  the  medium 
of  a  broker  who  acts  as  agent  for  both  parties;  the  broker  delivers  a  bought 
note  to  A.,  in  which,  by  mistake,  he  inserts  '^  Riga  Rhine  hemp"  instead  of 
**  St,  Petersbugh  clean  hemp,"  and  then  delivers  a  sale  note  to  B.  stated  cor- 
rectly according  to  the  original  contract;  held,  that  the  ^variance  between  the 
twd  notes  was  fatal,  and,  therefore,  that  B.  could  not  recover  in  an  action 
against  A.  for  not  completing  the  contract;  Thornton  v.  Kempster,   1   Marsh; 
355;  S.  C,  not  S.  P.,  5  Taunt.  786. 

*A  contract  described  as  having  been  made  for  a  certain  number  of  bushels 
of  corn  must  be  considered  as  a  contract  for  that  number  of  statute  bushels; 
Hockin  v.  Cooke,  4  T.  R.  314;  S.  C.  1  Chit.  28.  Proof  that  the  defendant 
agreed  to  sell  so  many  bushels  of  corn  according  to.  a  particular  measure  will 
not  support  an  allegation  in  a  declaration  to  sell  so  many  bushels,  because 
bushels,  without  any  other  explanation,  means  a  bushel  by  statute  measure. 
In  aasumpsU  by  one  of  two  surviving  partners,  the  fact  of  bis  being  the  8ur«> 
^iyofiQUSt  be  stated  in  the  declaration^  therefore^  n  count  for  good?  sold  by 
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[  276  ]  (c)  Respecting  real  property,'^ 

him  to  the  defendant  is  not  supported  by  proof  that  his  goods  were  sold  by  him 
and  his  deceaaed  partner;  Jell  v.  Douglas^  4  B.  &  A.  374.  Where  different 
lots  are  sold  at  an  auction  for  different  sums,  the  contracts  are  separate  both 
at  laiv  and  fact,  and  in  a  special  action  for  refusing  to  adhere  to  the  condi- 
tions of  sale,  the  plaintiff  cannot  consolidate  the  two  contracts;  James  v. 
Shore,  1  Stark,  426. 

*  Where  a  declaration  in  assuMpeit  stated  that,  in  consideration  that  the 
plaintiff  would  procure  J.  S.  to  grant  a  lease  to  the  defendant,  the  latter  pro- 
mised to  pay  the  plaintiff  170/.;  and  it  was  proved  that  J.  S.  having  agreed  to 
grant  a  lease  to  the  plaintiff,  the  latter  originally  undertook  to  assign  it  to  the 
defendant  for  the  consideration  mentioned;  but  that  afterwards  a  lease,  to 
which  tho  plaintiff  was  a  party  and  assented,  was  granted  immediately  by  J. 
S.  to  the  defendant,  in  which  the  consideration  to  be  paid  by  the  latter  to  the 
plaintiff  was  not  mentioned.     Held,  that  the  evidence  merely  amounted  to  a 
proof  of  the  substitution  of  a  new  contract  to  procure  a  lease  from  J.  S.  to  the 
defendant  in  lieu  of  the  original  contract,  and,  consequently,  that  there  was  no 
variance;  Boon  v.  Mitchell,  1  B.  &  C.  18.     The  first  count  of  a  declaration 
in  euswmpail  stated,  that  the  plaintiffs  were  possessed  of  lands  for  the  re- 
mainder of  three  terms  of  years,  which  respectively  commenced  on  the  15th  of 
February,  1785;  that  they  put  them  up  to  auction,  subject  to  a  condition  that 
ihe  purchaser  should  take  the  stock  in  trade  thereon  at  a  valuation  to  be  made 
'  t>y  two  persons,  and  that  the  amount  of  such  stock  was  valued  bv  them  al 
892/.  6«.  4c2.,  and  assigned  for  breach  non-payment  of  the  same.    Tlie  second 
count  was  for  lands  bargained  and  sold  for  the  remainder  of  the  terms  then 
finexpired.  as  well  as  for  goods  bargained  and  sold  on  the  production  of  the 
leases  under  which  the  plaintiff's  derive  title;  they  are  dated  on  the  1 5th  of 
February,  habendum  from  the  day  of  that  date;  and  the  valuation  given  in 
evidence,  after  setting  forth  the  prices  of  each  article,   contained  a  condi- 
tion that  certain  pans  then  in  use  were  valued  as  sound,  but  should  any  of 
'them-prove  broken  the  first  time  of  using,  the  valuers  agreed  to  estimate  an 
.allowance  lobe  made  thereon;  held,  that  it  was  immaterial  to  set  out  in  the 
4)eclaration  the  precise  day  on  which  the  leases  bore  date,  and  that  the  valua- 
tion might  be  considered  as  absolute,  and  it  was  not  proved  that  any  of  the 
ipans  were  broken  at  the  time  specified,  and,  consequently,  that  there  was  no 
•variance;  Welch  y,  Fisher,  2  Moore,  378.  It  was  averred  in  the  declaration, 
ifaatthe  defendant  continued  in  possession  until  the  end  of  the  term;  and, 
whilst  he  was  in  possession  as  such  assignee,  suffered  the  premises  to  be  out 
of  repair.     The  proof  was,  that  he  ceased  to  be  assignee  before  the  expira- 
•lion  ot^the  term;  held,  that  this  was  not  any  variance;  Burnett  v.  Lynch,  3 
B.  &  C.  589.     In  an  action  by  A.,  his  wife,  and  B.,  the  declaration  stated, 
4hat  the  plaintiff's  had  agreed  to  let  to  the  defendant  certain  lands:  that  the 
defendant  became  tenant  to  the  plaintifis,  and  in  consideration  that  the  plain- 
tiffs had  promised  the  defendant  to  perform  all  things  in  the  agreement  by  them 
■io  be  performed,  the  defendant   promised,  &.c.     The  agreement  given  in  evi- 
dence purported  to  be  made  by  an  agent  for  the  wife  of  A.  and  a.  only,  but 
A.  had  subsequently  received  rent  from  the  tenant;  held,  that  the  considera- 
tion was  not  proved  as  alleged,  inasmuch  as  A.  was  net  bound  by   the  agree- 
ment before  the  receipt  of  rent,  and,  therefore,  was  not  a  joint  contractor  ab 
imtio.     Another  count  stated,  that  the  defendant  was  tenant  to  the  plaintiflfe, 
and  in  consideration  had  promised  to  use  the  lands  in  a  husband-like  manner; 
the  proof  was,  that  he  had  agreed  to  farm  the  land  in  a  husband-like  manner; 
to  be  kept  constantly  in  grass;  held,  that  this  also  was. a  variance;  Saunder- 
son  V.  Griffith,  5  B.  St  C.  909.     An  allegation  in  a  plea,  that  A.,  by  his  writ- 
ing, sold  the  aflermath  of  land  to  B.  is  not  proved  b^  evidence  that,  at  an  auc- 
tion held  for  the  purpose  of  selling  it,  B.  was  the  purchaser,  that  B.  gave  a 
promissory  note  for  the  sum,  and  that  B.'s  name  was   written  (by  A.'s  agent) 
m  the  printed  catalogue  as  the  buyer;  Symonds  v.  Ball,  8  T.  R.    151.     Frx- 
tures  hot  separated  from  the  fi-eehold  cannot  be  recovered  under  a  count  for 
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goods  sold;  Nutt  v.  Butler,  5  Csp.  176.  Where  in  a  declaration  of  assump' 
^  on  a  written  agreement  for  not  permitting  the  plaintiff  to  take  possession  of 
certain  apartments  in  the  defendant's  house,  Agreed  to  be  let  by  him  to  .the 
plaintiff  in  consideration  of  a  certain  annual  rent,  it  appeared  dy  the  agree- 
ment  that  the  fixtures  in  the  rooms  were  specially  enumerated  therein;  held,: 
that  an  omission  of  the  fixtures  in  the  declaration  was  no  ^variance;  Ward  r^ 
Smith,  11  Price,  19. 

*  If  a  declaration  on  a  special  agreement  state  as  the  foundation  of  the 
plaintiff's  action,  that  the  defendant  was  by  his  means  enabled  to  receive  a 
sum  of  money,  and  the  evidence  is  that  he  was  enabled  to  receive  stock,  it  is 
a  variance;  Jones  v.  Brindley,  3  Esp.  205,     But  where  the  contract  laidia 
(he  declaration  was  to  deliver  stock  on  the  27th  of  Febuary;  the  contract 
proved  was  to  deliver  stock  on  the  settling  day,  which  at  the  time  w.aa  fixed 
for  and  understood  by  the  parties  to  mean  the  27th  of  February;  held,  that  the 
proof  supported  the  declaration;  Wickes  v.  Gordon,  2  B.  and  A.  335;  S.  C. 
1  Chit  60.     Upon  an  allegation  of  a  loan  of  lawful  money  of  G.  B.,  it  is  n9 
variance  that  the  loan  is  proved  to  have  been  of  foreign  coin,  as  pagodasf 
Harrington  V.  Macmorris,  5  Taunt.  228;  S.   C.   1  Marsh,  33.     Declaralioif 
for  52i.  109.  for  rum  money,  evidence,  a  note  for  52/.  109.  for  rum  money, 
with  an  additional  stipulation  written  afler  the  signature  of  the  note  for  a  pint 
of  rum  per  day;  held  no  variance;  Baptiste  v.  Cobbald,    1  B.  and  P.  7.     In 
a  declaration  of  assumpsit  the  inducement  stated,  that  the  defendant's  father 
was  indebted  to  the  plaintiff  in  a  certain  sum,  to  wit,  the  sum  of  26/.  13«.  Sd, 
being  the  balance  of  a  certain  larger  sum,  to  wit,  the  sum  of  45/.  4^.  6(1.;  and 
ft  was  afterwards  averred,  that  in  consideration  that  the  plaintiff*  would  for- 
bear to  sue  the  defendant's  father  for  the  recovery  of  the  said  balance  of  26/« 
139.  6</.  the  defendant  promised  to  accept  a  bill  of  exchange  for  the  amount  or 
such  balance.     It  was  proved  that  the  balance  due  from  the  defendant's  father 
to  the  plaintiff  was  26/.;  held,  that  this  was  no  variance,  as  the  sum  was  laidt 
wider  a  videlictl  in  the  inducement,  and  as  it  was  stated  throughout  the  decla- 
ration to  be  the  balance  due,  that  the  subsequent  averments  had  reference  tO" 
aoch  inducement;  Bray  v.  Freeman,  2  Moore,  1 14.  Under  a  count  for  money 
had  and  received  by  three  defendants,  the  plaintiff  cannot  give  in  evidence 
money  bad  and  received  by  them,  and  by  a  fourth  partner  who  is  now  deadf 
Spalding  V.  Mure,  6  T.  R.  363. 

t  If  a  plaintiff  in  an  action  for  goods  sold  state  them  to  be  his  goods,  and 
Ibcy  are  his  and  another's,  it  is  fatal;  Ditchbum  v.  Spraclin,  6  £sp.  31 «     Ii» 
an   action  against   an   attorney  for  suffering  a  debtor  in  custody,  at  the  suit 
of  the  plaintiff,  to  be  superseded,  proof  that  such  debtor  was  a  married  wo- 
man destroys  the  action,  when  the  declaration  states  that  she  was  indebted; 
Lee  V.  Ayflon,   Peake,  119.     In  an  action  on  the  15  £liz.  c.  4.  (now  repeal<>^ 
ed,)  for  following  a  trade,  not  having  served  an  Apprenticeship,  if  the  declara^ 
tion  charge  a  particular  trade  to  have  been  followed,  and  it  appears  to  have 
been  only  a  subordinate  branch  of  another  and  principal  trade,  though  forming^ 
a  necessary  part  of  it,  it  is  a  fatal  variance;  Spencer,  qui  tam^  v.  Mann,  5 
Esp.  1 10.     '^The  mayor,  aldermen,  and  commons,  in  common  council  assem- 
bled,^' are  not  sufficiently  described  in  the  proceedings  under  a  private  act  of 
pariiament  by  ^Hhe  mayor,  and  commonalty,  and  citizens,"  though,  in  fact,  the- 
Itttter  include  the  former;  Rex  v.  Croker,  Cowp.  29.     An  action  for  use  and' 
occupation  may  be  maintained  by  a  corporation  aggregate.     In  such  an  ac- 
tion by  a  dean  and  chapter,  if  the  name  of  the  present  dean  is  mentioned  at 
the  beginning  of  the  declaration,  and  it  is  afterwards  laid  that  the  occupation 
was  by   permission  of  the  said  dean  and  chapter,  and  it  appears  in  evidence 
that  the  defendant  occupied  only  in  the  time  and  by  the  permission  of  a  formr 
cr  dean,  tliis  is  a  fatal  variance;  Rochester,  Dean  and  Chapter  of,  v.  Pierce, 
1  Camp.  456.     A  foreign  corporation  may  sue  in  this  country  by  their  corpo* 
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rate  name.  The  plaintiffs  sued  by  the  name  of  ^<The  National  Bank  of  St. 
Charles;"  the  name  given  by  the  charter  of  the  King  of  Spain  was,  *'The 
Bank  of  St.  Charles,"  held  no  variance,  the  bank  being  in  tact  a  national  one; 
St.  Charles  Bank  v.  De  Bernarles;  1  C.  and  P.  569;  S.  C.  1  R.  and  M.  190. 
An  averment  in  an  information  for  contemptuous  behaviour  to  a  court,  that  the 
court  consists  of  A.,  B.,  and  C,  is  made  out  by  a  bye-law,  eoactiog  that  A., 
B.,  and  C.  are  sufficient  to  hold  the  court,  although  they  may  be  present,  and 
act  as  members  of  it;  Rex  v.  Campbell,  1  Campb.  91. 

Averment  in  a  declaration,  that  plaintiff  was  possessed  of  premises  for  the 
remainder  of  a  certain  term  of  years  then  unexpired  therein,  which  he  agreed 
to  assign  to  the  defendant,  is  supported  by  evidence  of  a  tenancy  from  year  to 
year;  Botting  v.  Martin,  1  Campb.  317.  In  an  action  for  an  amercen^nt  in 
a  court  leet,  if  the  declaration  state  the  court  to  have  been  holden  before  the 
'^steward"  of  the  manor,  and  the  evidence  proves  it  to  have  been  holden  be- 
fbre  the  '/deputy  steward,^'  it  is  a  material  variance;  Wyvil  v.  Shepherd,  1 
H.  Blac.  16^.  So,  where  the  declaration  stated  that  the  defendant  was  sum- 
moned to  serve  pn  the  jury  of  the  court  leet  and  court  baron,  but  the  sum- 
mons was  to  serve  on  ihe  jury  of  the  court  leet  only;,  Grey  v.  Wheatley,  1 
H.  Blac.  163.  Where,  in  a  declaration,  the  defendant  is  described  as  a  me- 
ter for  superintending  the  delivery  of  coals,  his  being  a  deputy  coal  meter  sa- 
tisfies that  averment;  Davy  v.  Lowe,  5  Ksp.  70.  In  an  action  for  assault  and 
false  imprisonment,  with  a  justification,  that  the  plaintiff  having  been  guilty 
of  a  breach  of  the  peace,  the  defendant  had  given  him  in  charge  to  a  peace 
officer,  the  person  so  described  must  be  a  person  sworn  into  the  office  as  a 
constable,  not  a  patrol  employed  and  paid  to  take  up  disorderly  persons,  or  of 
that  description;  Cliffe  v.  Liltlemore,  5  £sp.  39.  Where  the  declaration sta* 
ted  that  the  defendant  went  before  one  R.C.,  Baron  ofWatefork,  in  the  coun- 
ty of  A.,  and  charged  the  plaintiff  with  felony,  and  it  was  proved  that  the  title 
of  the  magistrate  was  R.  C.,  Baron  of  Waterpark,  in  the  county  of  A.,  held^ 
that  this  was  a  fatal  variance;  Walters  v.  Mace,  2  B.  and  A.  756;  S.  C.  t 
Chit.  507.  Declaration  against  the  defendant  as  assignee  of  ^'all  the  estate, 
&c."  in  certain  premises,  evidence  that  he  is  assignee  of  "part,"  is  a  fatal  va- 
riance; Hare  v.  Cator,  Cowp.  765.  The  assignees  under  a  joint  commission 
against  A.  and  B.  may,  in  an  action  to  recover  a  debt  due  to  A.  alone,  de- 
scribe themselves  in  the  declaration  as  the  assignees  of  A.  alone;  Harvey  y, 
Morgan,  2  Stark,  17. 

*  If  a  custom  be  set  forth  generally;  and  if  it  be  proved  that  there  are  ex- 
ceptions, it  is  a  fatal  variance;  Griffin  v.  Blandford,  Cowp.  62.  Therefore 
where  a  custom  to  take  heriots  was  set  out  as  a  general  one,  and  on  evidence 
.given  it  appeared  that  there  was  an  e.Yception  of  mesne  seignoriea  and  nienor 
lands  holden  in  ancient  burgage;  held  a  fatal  variance;  Anon.  Lofil.  523.  In 
trespass  for  breaking  and  entering  a  several  fishery,  if  the  plaintifiT  prescribes 
for  the  sole  and  exclusive  right  of  fishing  over  four  places  in  a  navigable  river^ 
upon  which  right  issue  is  joined,  the  prescription  must  be  proved  as  exten* 
sively  as  it  is  laid;  and  if  the  right  is  showii  to  exist  over  three  of  these  places, 
but  not  the  fourth,  this  is  a  fatal  variance,  notwithstanding  that  the  trespasses 
complained  of  were  committed  in  a  part  of  the  river  where  the  sole  and  ex' 
elusive  right  of  fishery  prescribed  is  proved  to  exist;  Rogers  v.  Alben,  1  Camp^ 
30^.  But  a  new  trial  was  granted  where  the  lord  of  a  manor  justified  under  a 
custom  to  have  the  best  beast  on  the  tenant's  death;  and  the  custom  proved 
was,  that  the  lord  should  have  the  best  beast  or  good;  held,  that  the  variance 
was  fatal;  Adderby  v.  Hart,  1  B.  and  P.  394.  If  in  pleading,  it  b  stated 
*Mhat  from  time  immemorial  there  had  been  a  select  vestry  composed  of  a  cer-* 
tarn  number  of  select  persons,"  it  is  incumbent  on  the  party  malting  that  aver- 
ment to  prove  that  the  vestry  had  consisted  of  a  definite  number;  Berry  v. 
Banner,  Peake,  157.  So,  if  it  had  been  stated  that  the  vestry  was  composed 
of  a  certain  select  number  of  persons;  eomme  stmble^  where  a  declaration  set 
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7.   Cofineded  with  deeds^,  [  279  ] 

out  ft  right  of  common  for  all  oomraonable  cattle,  and  it  was  proved  that  plains 
tiff  turned  out  all  the  commonable  cattle  he  had,  but  that  he  had  no  sheep; 
held  not  a  fatal  variance;  Manifold  v.  Pennington,  6  D.  and  R.  291;  S.  C. 
4  B.  and  C.  16 1.  A  declaration,  stating  the  plaintiff  to  have  been  entitled  to 
common  of  pasture  in  respect  of  a  messuage  and  land  is  established  bj  proof 
of  right  of  common  only  in  respect  of  land;  Anon.  1  Chit;  104. 

*  la   eovenant,  where,  io  sitting  oat  the  deed,  the  doclaration  stated  that  it  was  witnetf- 
■ed  among  other  things  that  as  well  in  consideration  of,  &c.,  and  there  was  no  word  in  th^ 
decUftttion  to  answer  to  the  phrase  "as  well,"  and  only  part  of  the  consideration  wai 
■tated;   held,  that  this  was  a  fatal  Variance;  Swallow  v.  Beaamont,  2  B.  &  A.  765;  S.  C. 
1  Chit,  ft  18.     In  an  action  of  covenant  the  declaration  stated,  that  by  a  certain   iodentore 
it  was  witnessed  that,  as  well   in  consideration  of  certain   farnaces   to  be  erected  by  the 
plaintiff,   T.  R.  B.  did   demise,  &c.     The   defendant   pleaded  non  est  factom.     On  pro- 
ducing the  deed  in  evidence,  it  appeared  to  be  that,  as  well  in  consideration  of  the  erection 
of  the  farnaces,  as  alto  for  building  hooses,  and  paypient  of  rent,  T.  R.  B.  did   demise. 
Ice.;  Held,  that  this  was  a  fatal  variance.     In  covenant  on  a  lease,  a  mistake  in  the  name 
of  tho  person  stated  in  the  demise  as  the  late  tenant  of  the  premises   is  a  fatal  variance; 
Bowditch  T.  Mawley,  1  Campb.  286.     A  variance  in  setting  oot  one  of  several  covenant* 
itt  a  loose,  on  which  breaches  were  assigned,  viz.  the  Cellar-beer- 6eld,  instead  of  the  Alber- 
beor  field,  being  considered  as  part  of  the  description  of  the  deed  declared  on,  though  thsf 
plaintiff'  waived  going  for  damages  on  the  brench  of  that  covenant,  is  fatal;  Pitt  v.  Green, 
9  East,  188.     In  covenant  for  not  repairing,  if  the  covenant  .to  repair  contains  an  exception     • 
of  cassaUies  by  fire,  it  is  fatal  on  non  est  faotnm  to  state  it  in  the  declaration  is  ar  general 
covenant  to  repair,  ommitting  the  exception;  and   the  Court  of  Common  Pleas  wonid  not 
allow  the  plaintiff  to  amend  on   payment   of  the  costs  of  the  trial,  but  lefl  him  to  his  re- 
medy by  bringing  a  fresh  action;  Brown  v.  Enill,  5  Moore,  164;  S.  C.  2  B.  &  B,  896; 
la  covenant  for  not  repairing,  if  the  covenant  to  repair  contains  an  exception  of  *'fire  and 
all  other  casoalties,'*  it  is  fatal,  on  non  est  factum,  to  state  it  as  a  general  covenant  to  re- 
pair omitting  the  exception;  Tempany  v.  Bumand,  4  Camp.  20.     In  an  action  of  covenant 
for  oot  repairing  premises,  demised,  the  declaration  stated  that  the  plaintiff  ^*  demised  cer- 
tain premises,  with  the  appurtenances,    (except  as  therein  excepted,)  to  hold,   &c.  except^ 
lfcc«,  for  the  term  of  twelve  years,  except  the  last  day  thereof ;"  the  lease  being  produced 
in  evidence  in  sojpport  of  the  declaration  was  found  to  contain  no  exception  of  **any   part 
of  the  premises^     but  only  an  exception  of  **the  last  day  of  the  term;'*  held  not  to  be  ■ 
fatal  varianco  on  agreement  of  a  rule  for  entering  a  non-suit  on  that  objection,  the  allege-' 
tion  of  the  exception  tnsing  either  satisfied  in  the  lease  or  it  might  be  rejected  as  snrplosago 
WilliaiQs  V.  Hayes,  9  Price,   642.     A  lease  containing  the   covenant  by  the  lessee  to  re- 
pair the  premises  at  all  times  (as  oflen  as  need  and  occasion  should  require),  and  **at  far- 
thest within  three  months  after  notice,"  is  one  entire  covenant;  the  former  part  of  which 
is  qnalified  by  the  latter;  and  the  plaintiQ*  having  treated  this  in  his  declaration  as  an  abso- 
lau*  covenant   to  repair,  and  omitted  the  latter  part  of  the  clause  containing  the  notice; 
h^ld,  that  the  variance  was  fatal;  Horsfall  v.  Testar,  1  Moore,   89.     In  an  action  of  cov- 
enant on  a  lease  of  the  veins   of  coals   under   certain   farms  and  lands  therein  described^ 
sitoate  in  the  parishes  of  B.  and  M.,  then  in   the   several   occupations  of  A.,  B.,  and  C, 
with  liberty  to  dig  any  pits,   shaAs,  levels,  sough,  d:c.;  the  declaration   varied   from  the 
deed— first,  in  stating  that  the  land  was  set  out  by   admeasnremeat,  instead  of  by  reputa- 
tion; second,  in  changing  the  word  '*soughs*'  to ''sloughs;"  third  in  stating  the  land  to  be 
■itaate  in  tho  parish  of  B.  and  M.,  instead  of  the  parishes  of  B.  and  5f.;  and  fourthly,  in  sta- 
ting them  to  be  in  the  occupation  of  A.  B.  and  C,  instead  of  in  the  several  occupations  of 
Al  B.  and  C;  held  that  the  first  and  third  variances  were   f^tal,  but  that  the  socoad  ang 
foorih  were  immaterial;  Morgan  v.  Edwards,  2  Marsh,  96;  S.  C.  6.  Taunt.  695.    rjamtiff 
covonanted  to  build   two    houses   for   600^  by  a  certain  day  and  averr**^  ^ JM»  action  of 
eovenant  for  the  money  that  the  houses  were  built   in  the  time,    f  ^ridence  th^t  the   time 
bad  been  enlarged  by   parol  agreement,  and  the  houses  fini.li«d  wiihm  the  enlarged  timo, 
did  not  support  the  declaration;  Littler  v.  Ilolband,  3  T.  K.  690.    Where  plaintiff  declared 
in  eovenant  that  defendant  demised  to   him  a  wharf  and  storehouses,  &c.,  the  word  in  tho 
deod  being  storehouse,  it  was  held  to  be  a  fatal  variance,   although  no  breach  was  assigned 
upon  the  demise  of  the  storehouse,  but  only  upon  a  covenant  by  defendant  not  to  suffer  a 
wharf  to  be  erected  on  his  estete  to  the  injury  of  said  wharf,   per  quod  plaintiff  was  de- 
prived of  certain  gains  which  would  otherwise  have  arisen  from  wharfage  dues,  storeroom, 
ic;  Hoar  v.  Mill,  4  M.  &  S.  470.     Where   a  declaration  in  covenant  by  the  reversioner 
against  A,  the  assignee  of  a  lease  for  years,  (granting   licence  to  B.  to  continue  a  certain 
ehannol  open  through  the  bank  of  a  navigable   river   upon  certain  oondiiions);  imported 
that  the  grantors  bad  the   entire  right   and  absolute   possession  of  the  channel,   and   full 
power  to  grant  the  use  of  it  to   B.,  and  it  appeared  from  the  indenture,  that  they  wero 
doeeribed  merely  as  the  persoas  who  had  the  greatest  proportion  or  sharo  ia  tho  profitt  of 
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[  ^80  1  lh«  til vigation,  and  that  they,  by  virtoe  of  all  or  any  powers  or  antboritiM  Tetthig  in  ^r 
enabling  them,  granted  the  licence  to  B.,  his  execntors,  administrators,  and  assigns;  held 
that  this  was  a  Tariance,  as  the  grantors  had  not  the  privilege  which  the  deed  as  set  o«t  in 
the  declaration  purported  to  grant;  Portmore  (Earl)  v,  Bonn,  8  D.  and  R.  145;  8.  C.  1 
B.  and  C.  694.  In  an  avowry  foanded  upon  a  distress  for  rent,  the  defeDdant  averrod 
that  the  plaintiff*  held  certain  strata  or  veins  of  iron-stone  ander  a  lease  which  contained  a 
proviso,  that  '*ir  the  stone  shoold  not  be  wholly  gotten  or  wroaght  oat  within  the  term  of 
eight  years  from  the  commencement  of  the  demise,"  the  rent  in  respect  of  soch  as  should 
remain  nngotten  shoold  be  paid  to  the  lessor  "on  the  prodoetion  of  the  lease;"  the  provi' 
so  contained  the  additional  words '  if  the  same  shoold  be  found  to  be  geitable;*'  held»  that 
this  was  a  fatal  variance,  and  that  the  plaintiff  was  entitled  to  recover  on  non  est  factnui* 
and  it  seems  he  woald  only  be  liable  to  pay  for  soch  stone  as  coald  be  gotten,  and  not  for 
that  which  was  not  gettable;  Adam  v.  Dancalfe,  5  Moore,  475.  In  covenant  in  selling 
ont  a  deed,  if  the  word  *<an"  is  written  instead  of  "one,"  and  the  name  **BarI"  written 
instead  of  **BQrt"  it  is  no  variance;  Hill  v.  S  lunders,'  1  C.  and  P.  80.  Nor  is  the  stating 
a  lease  to  be  for  twenty-one  years,  and  proving  il  to  have  been  granted  for  that  term,  de- 
terminable at  the  option  of  either  parly  at  the  end  of  seven  or  foarteen  yeara.  Semble^ 
that  it  is  not  a  misdescription  of  a  lease  to  state  it  as  commencing  on  a  partienlar  day, 
when  the  habendum  is  fitrm  that  day;  Walsh  v.  Fisher.  2  Moore,  878.  Where  platotiflT 
declared  in  covenant  en  a  demise  of  lands,  and  the  demise  was  of  all  that  piece  or  paicel  of 

? [round  and  premises  containing,  by  estimation  one  acre;  held,  that  this  was  not  a  Tariance; 
or  one  piece  will  satisfy  the  term  lands;  Birch  v.  Gibbs,  6  M.  and  S.  115. 

In  covenant  on  a  lease  for  not  repairing,  the  instrument  was  described  in  the  declaratioa 
to  bo  made  by  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other.  On  the  pro- 
duction of  the  lease  in  evidence,  it  appeared  to  have  been  made  by  the  plaintiff  and  hie 
wife  of  the  one  part,  and  the  defendant  of  the  other,  held,  that  this  was  no  variance,  al- 
though the  premises  demised  wore  the  properly  of  the  wife  before  marriage;  Arnold  ▼. 
Revoult,  4  Moore,  66;  S.  C.  1  B.  and  B.  433.  A  declaration  on  a  lease  which  stated 
that  the  plaintiffs  derived  their  tiilea  from  two  lessors  only,  and  that  two  olher  lessora,  whe 
Were  also  parties  to  the  demise,  had  no  interest  therein,  was  supported  by  the  prodactieii 
of  the  lease,  which  appeared  to  be  a  demise  by  the  four;  Wood  v.  Day,  1  Moore,  389, 
A  declaration  in  covenant  fol-  the  assignment  of  a  share  in  certain  stock  professed  to  set 
out  the  covenant,  and  describe  it  as  a  covenant  to  assign  a  certain  sum  of  2,000f.  The 
defendant  on  oyer  set  ont  the  detd.  and  demurred  as  for  a  variance,  that  the  covenant  was 
to  assign  stork,  not  money;  hold  to  be  no  variance;  and  even  if  it  were,  that  this  defend- 
ant should  have  pleaded  non  eat  factum,  and  not  have  demurred,  on  the  ground  that  where 
a  defendant  sets  out  a  deed  on  oyer,  on  which  the  declaration  is  framed »  he  cannot,  on  de- 
murrer, take  advantage  of  a  variance  in  an  immaterial  part  between  the  detd  as  stated  in 
the  declaration  and  as  set  out  on  oyer;  Ross  v.  Parker,  2  D.  and  R.  662;  S.  C.  1  B.  and 
C.  868;  held,  that  in  an  action  of  covenant  against  a  mortgagor,  a  statement  that  the  de- 
fendfint  bound  himself,  his  heirs,  executors,  &c.,,was  no  variance,  though  the  word  ••hefra" 
was  not  mentioned  in  the  covenant;  Humborough  v.  Wilkio,  1  Chit.  618,-  S.  C.  4  M.  and 
S.  474.  Where,  in  a  declaration  of  trover,  a  deed  was  described  a4  a  certain  deed  of  aa- 
signment.  purporting  to  be  made  between  J.  S.  of  the  one  part,  and  W.  R.  of  the  other 
part,  and  purportmg  to  be  a  conveyance  from  J.  S.  to  W.  R.  of  certain  tenements  therein 
mtntmned;  and  on  the  production  of  the  deed,  it  appeared  to  be  a  conveyance  by  lease 
and  release  between  the  same  parties;  held  to  be  no  variance,  and  that  it  was  sofficientlr 
^cribed  m  the  declaration;  Harrison  v.  Vallance,  7  Moore,  804;  S.  C.  1  Btng  45. 
Where  the  defendants  became  sureties  in  a  composition  deed,  by  which  the  debtors  cove- 
named  ^o  pay  their  creditors  by  certain  instalments  within  sixteen  months  (Vom  the  date 
thereof  VIZ.  two  shillings  in  the  pound  within  four  calendar  months,  a  like  snni  within 
eight  calendar  months,  a  like  sum  within  twelve  calendar  months,  and  the  fourth  or  last  in- 
suiment  wiihm  sixteen  calendar  months;  and  on  the  record  it  was  stated  that  the  credilora 
wfere  to  receive  their  four  respective  instalments  on  or  before  the  expiration  of  sixteen  ca- 
n  fo^'r'^^'JriL  .  ?  ^^^  ^V^-  '''"^^^^^  ^"'  '*»«  instalments  were  alleged  to  be  payable  with- 
L\?L  w^s'io^tlV  "'^'T  ?«";»'»;  g«ne^a"Iy  omittrng  the  word  -calendar;"  held, 
moLihs-  CockeH  v  G?a^  f  J^^  ^^^^  ^'"^'^  ''»'°^«^  '^^^  ^^e  parties  meant  calendar 
Tmed   [h^^^^^^^  ^?}  ^L^'  »  »•  ^"*^^  B'  ^86.*^  Where  a  declaration 

ehang;,  and  Ihau"  I'^^gn  h  o^rhe'^^^^^^  ''•  '\-  ^l''^"^-^  •  "^'^^f  "- 

and  il  was   proved  that  the ^par ties  had  a^ree^  i"h;^  TT^  ^^  '^!  '^"•^  accordingly; 

the  defendant;  the  latter,  however,  pay  inwove  the  Procttf  th  °n  "^^  ^/'ff  "^'^'  ^'^^  "^ 
ance  of  the  agreement,  the  plaint  fl' by  d^eed  Iwi^ned  to  ?K«  d.V^  ll/V^K'n"  ^T^l 
n>ms  of  money  due  thereon;  for  the  de^fendants  3  use   and  tht  d!^^^^^^^    l^^  *"*"  ^^t^^ 

ihw.  as  the  declaration  imported  that  the  plaintiff  had  made  an  absolute  a«UmentoVtto 
iniau  V  "  ^i't  "T'b  Td  A  'if  "wh""  7"''''°"^*  ^"'^'  ''  -"  «  frtauSrnce;  V  ^^ 
mot;  ^n^'par'ticuPar  ty  to  a  backer':  ^ Ldrnr'oTntrm'^  ''fT  '''  P"^^. 
Ihegrantt,,  to  bepaid  ov/r  to  the  grantor ^nr;ca^^^^^^^^^ 
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9.  Connected  wUh  libles.     See  ante,  (it.  Libel. 

10.  Malicious  prosecution  "f  [  283  '] 

11.    Connected  ioith  penalties. X 
12.  Policies  of  insurance.^ 
13.   Connected  wUk  process.\\ 

done  at  a  fnbfleqaent  day,  the  memorial  properly  states  ihe  payment  as  made  od  the  latter 
day;  Coaro  ▼.  Gibiet,  4  B>p.  281.  So,  in  covenant,  if^  after  a  plea  of  non  egt  factum 
thedefoDdant  at  the<rial  admits  the  doe  ezecoiioo  of  the  bpecinlry  mentioned  in  the  decla* 
niion,  he  may  atill  take  advantage  of  a  variance;  Goldie  v.  Shatile worth,  J  Camp.  70. 
And  in  an  action  of  covenant,  it  '»  no  objection,  under  the  plea  of  non  est  factum,  that 
the  deed  coatain*  material  qualifications  of  the  covenants  set  out,  which  qaalificationa  are 
Bet  noticed  in  the  declaration;  Gordon  v.  Gordon,  1  Stark.  294. 

*  If  the  defendant  took  another  horse  in  part  pnymenr,  it  is  no  variance  to  state  that 
the  whole  price  was  paid  in  money;  Hands  v.  Burton,  9  East,  349;  Brown  v.  Fry,  Sclw. 
N.  P.  630;  bat  see  Harris  v.  Foube,  cited  1  H.  B.  '287.  Tf  an  agent  sell  to  A.  two  horses 
helooging  to  B.  and  C,  and  warrant  them;  A.  must  not  declare  as  upon  the  sale  of  one 
horse,  the  contract  being  entire;  Symonds  v.  Carr,  1  Campb.  361, 

t  A  variance  between  the  charge  actually  made,    and  that  stated  in  the  declaration,  will 
be  fatal.     Thus,  where  it  was  stated  in  the  declaration  that  the  defendant  imposed  upon  the 
plaintiff  the  crime  of  felony,  and  upon  the  production  of  the  infurmaiion  before  the  justice 
itappeared  that  the  charge    amounted  only   to  a  civil    injury,   though  the  warrant   was  to 
arreat  the  plaintiff  on  suspicion  of  felony,  the  variance  was  held  fatal;  Lei^h  v.    W^bb    3 
Esp.   165.     But  where  the  declaration  averred  that  the  defendant  charged  the  plaintiff  with 
assaulting  and  beating  him,  and  procured  a  warrant  to  apprehend  him  for  his  itaid  offence 
and  the  charge  in  fact  made  was  for  assaulting,  and  striking;  and  the   warrant  produced 
recited  the  charge  to  be  for  violently  a3sauliin<;',  it  was  held  to  be  no  variance;  Byne  v. 
Moore,  5  Taunt.    167.     And  where  the  pldintiff  declared   that  the  defendant   maliciously 
charged  the  plaintiff  with  having  feloniously  iitolen  cenain  articles  his  property,  and  it  was 
proved  that  the  defendant  laid  an  information  before  a  magistrate,  in  which  he  deposed  that 
the  aaid  articles  had  been  fehmiously  stolen,  and  that  he  suspected   and  believed,  and  had 
good  reason  to  suspect  and  believe,  that  they  had  been  stolen  by  the  plainti^*  it  was  held 
that  the  evidence  supported  the  declaration:  Davis  v.  Noake,  6  M.  |t  S.  29;   1  Siatk.  377 
S.  C.  diss.  Bayley  J.  So  where  the  plaintiff  declares  thai  the   defendant  maliciously,  and 
withou'  probable  cause,  preferred  an  indictment'  (setting  it  forth),  the  averment  is  proved  if 
■ome  charges   in  the  indictment  were  maiiciously  and   without  probable  cause  preferred 
though  there  was  good   ground  for  preferring  others  of  the   charges;  Reed  v.    Taylor,  4 
Taunt.  616. 

t  To  describe  a  precept  as  directed  to  *'  the  bailiffs  of  tlie  borough,''  iqstead  of  **  (he 
bailiff"  18  immaterial;  Wane  v.  Hoskins,  2  H.  Bl.  113.  On  the  Post-horse  Act  the  nuni- 
l^er  of  horses  charged  or  let,  and  not  accounted  for,  may.exceed  the  truth,  Radford  v.  M'lq- 
toflh,  3  T.  R.  632;  nor  need  the  time  of  letting  be  proved  as  laid;  Sergeant  v.  Tilburv 
16  East,  416.  Under  the  Non-residence  Act,  the  temporal  limit  must  be  proved  or  laid| 
Hardy  v.  Cathcart,  5  Taunt.  2;  and  consolidated  benefices  may  be  described  as  single  ben- 
fiees:  Wilson  v.  Von  Nildert,  2  B.  &  P.  399. 

^  Goods  are  insured  at  and  from  Mogadore  to  London.  The  declaration  avers  **  that 
after  the  loading  the  goods,  the  ship  departed  on  her  intended  voyage,  and,  while  in  the 
course  of  her  said  voyage,  was  lost  by  perils  of  the  sea,"  held  that  this  was  a  material 
allegation,  and  therefore  the  ship  having  been  lost  while  at  her  mooring,  and  before  the 
cargo  was  completed,  the  insured  could  not  recover;  Abitbol  v.  Bristow,  2  Marsh.  157;  S. 
C.  6  Taunt.  464.  In  an  action  on  a  poKcy  of  insurance  the  declaration  stated  that  '*  after" 
tlie  making  of  the  policy  thesJiip  sailed,  the  evidence  was  that  she  sailed  *'  before;"  held 
that  the  variance  was  immaterial;  Peppin  v.  Solomons,  5  T.  R.  496.  If  a  declaration 
aver  a  loss  to  have  happened  by  goods  being  seized  "  in  a  forcible  and  hostile  manner  by 
certain  persons  enemies  of  our  Lord  the  King  to  the  plaintiff  unknovvn,"  and  the  evidence 
prove  they  were  seised  **  by  two  Spanish  government  bri^s,  for  importin^goods  contrary  to 
the  Spanish  laws;"  the  variance  is  fatal;  Matthie  v.  Potts,  3  fi.  &  P.  23.  A  policy  is 
effected  on  the  plaintifTs  share  of  goods  valued  at  5001.,  but  upon  its  turning  out  that  the 
pluntifTs  interest  was  larger,  the  words  were  added  in  the  margin  of  the  policy  on  the 
pUiotiffs  goods,  "  say  onefiAh  valued  at  lOOQI."  to  which  the  defendant's  initials  were 
subscribed,  the  declaration  need  not  notice  tlie  original  stipulation,  Robinson  v.  Tobin,  1 
Stark.  336. 

I)  An  allegation  that  an  action  was  pending  in  his  Majesty's  Court  of  th^ 
Bench  at  Westminster  is  not  sustained  by  proof  of  a  pluries  bill  of  Middlesex, 
for  by  such  allegation  the  common  bench  must  be  intended;  Impey  v.  Taylor^ 
3  M.  St  S.  166;  and  see  Benals  v.  Smith,  2  Marsh,  568,  where  the  declaration, 
in  reciting  the  writ,  stated  that  the  sheriff  was  commanded  to  take  the  saij 
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I  263  ]  defendant,  J.  S,  to  answer,  &c.,  and  also  to  a  bill  of  the  said  plaiotiflT  against 
the  said  defendant;  held,  that  it  was  a  variance;  Large  v.  Attwood,  1  D  4r  R. 
651.  If  the  declaration  in  an  action  for  a  false  return  on  a  jfcrt/octas,  in  set- 
ting out  the  writ,  states  the  indorsement  to  levy  the  sum,  together  with  the 
sheriff's  poundage,  officer's  fees,  and  other  legal  charges  and  incidental  ex- 
pences  attending  the  same,  and  the  writ  when  produced  is  to  levy  the  sum, 
together  with  the  sheriff's  poundage,  officer's  fees,  8ic.  it  is  a  variance;  Stiles 
V.  Rawlins,  5  Esp.  123.  In  an  action  against  the  sheriff  on  the  8  Anne,  c. 
14,' for  taking  goods  off  the  premises  without  paying  rent,  tfie  declaration  sta- 
ted that  the  sheriff,  by  virtue  of  and  under  pretence  of  a  certain  writ  of  our 
said  Lord  the  King,  before  the  King  himself,  before  that  time  sued  forth,  &c. 
teok  the  goods,  &c.;  the  writ  under  which  the  goods  were  seised  issued  from 
the  Common  Pleas;  held,  a  fatal  variance;  Sheldon  v.  Whittaker,  7  D.  &  R. 
123;  S.  C.  4  K  &  C.  657;  1  R.  ^  M.  266.  Declaration  for  an  escape  stated, 
that  the  debtor  was  arrested,  and  gave  bail;  that  bail  above  was  put  in  before 
a  judge  at  chambers  protd  patet  per  recordum^  and  thai  the  debtor  surrendered 
in  discharge  of  his  bail,  and  aOerwards  escaped.  The  examined  copy  of  the 
entry  of  the  recognizance  of  bail  stated  it  to  have  been  taken  before  the  court 
at  Westminster;  held,  1st.  That  the  plaintiff  was  bound  to  prove  the  bail  to 
have  been  taken  as  alleged,  and  therefore  that  the  variance  was  fatal;  and,  2d. 
That  an  entry  in  the  Qlacer's*book,  stating  that  the  recognizance  to  have  been 
taken  before  a  single  judge,  was  not  admissible  in  evidence,  and  would  not 
cure  the  objection  even  if  admitted;  Bevan  v.  Jones, 6  D  &  R.  483;  S.  C.  4 
B.  &  0.  403.  Where  in  an  action  for  false  imprisonment  the  record  set  forth  a 
few  of  the  first  words  in  a  bill  of  Middlesex,  and  then  added  an  et  ccetera',  held 
to  be  no  variance;  Wilson  v.  Mawson,  1  T,  R.  237.  Where  a  declaration 
stated  a  latitat  against  Donner  and  J.  Doe,  with  an  ac  tliain  against  Donner  for 
30/.,  and  the  writ  produced  was  against  Donner  and  two  others,  and  not  against 
J.  Doe;  held  to  be  no  variance;  Hendray  v.  Spencer,  1  T.  R. 238.  An  aver- 
ment of  a  writ  and  return  to  this  effect,  '^as  by  the  said  writ  and  return  thereon 
now  remaining  iq  court  more  fully  appears,"  is  not  supported  unless  it  has 
been  filed,  and  an  office  copy  is  offered  in  evidence;  Turner  v.  Eyles,  3  B  &. 
P.  456;  S.  C.  5  Esp.  8.  A  writ  directed  generally  to  the  sheriff  of  a  county 
may  be  described  in  pleading  as  directed  to  the  individual  by  name  who  was 
in  fact  sheriff  of  the  county  when  the  writ  issued;  Batchellor  v.  Salmon,  2 
Campb.  525:  Where  the  declaration  in  an  action  for  negligence  sets  out  a 
writ,  it  is  not  sufficient  that  the  name  of  the  party  and  the  name  in  the  writ  have 
the  same  sound;  any  mis-spelling  of  the  name  is  fatal;  Rrown  v.  Jacobs,  2 
Esp.  726.  In  case  against  the  sheriff  for  an  escape,  the  declaration  stated  that 
the  plaintiff  sued  out  an  attachment  of  privilege,  by  which  said  writ  our  Lord 
the  King  commanded  the  defendants,  Sic.  to  attach  A.  B.,  &c.  to  answer  the 
said  plaintiffs  of  a  plea  of  trespass  on  the  case,  to  the  damage  of  the  said  plain- 
tiffs of  30/.  &c.  The  writ  produced  did  not  contain  the  words  '<  to  the  dam- 
age," 4rc.:  held  no  variance;  Cousins  v.  Brown,  1  R  &  M.  291 .  But  in  an 
action  on  the  case  against  the  sheriff  for  negligent  and  wrongful  conduct  in 
conducting  the  sale  of  the  plaintiffs  under  a  writ  o^ fieri Jacicu^  by  which  they 
were  sold  much  under  value,  wherein,  stating  the  substance  of  the  writ,  the 
Court  alleged  that  the  sheriff  was  commanded  to  levy  8O5.  awarded  to  F.  C, 
for  his  damages  sustained  by  occasion  of  the  detaining  the  debt,  that  is  proved 
by  the  writ,  which  stated  that  the  SOs,  were  awarded  to  F.  C.  for  his  damages 
sustained,  as  well  by  reason  of  ^letaining  the  debt  as  for  his  costs,  &c.,  for 
costs  are  in  a  legal  sense  included  in  the  word  damages;  Phillips  v.  Bacon,  9 
East,  298.  In  an  action  for  bribery  at  an  election,  where  the  declaration  set 
forth  the  precept  from  the  sheriff  to  the  portreeve  of  a  borough,  the  improper 
insertion  of  the  word  "  if"  in  such  precept  is  not  a  fatal  variance,  but  it  will 
be  rejectedjassurplusaore;  King  v,  Pippet,  1  T.  R.  235  In  an  action  for 
bribery  on  the  stat.  2  Geo.  2,  c.  24,  it  is  not  a  material  variance  if  the  decla- 
ration state  the  precept  to  have  issued  to  the  bailiffs  of  the  borough,  but  the 
precept  produced  in  evidence  is  directed  to  the  bailiff;   Warre  v.  Har^ii)^  2 
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H.  BI.  1  IS.  Where  the  declaration  stated  the  precept  to  be  directed  to  the 
mayor  only,  and  the  precept  proved  it  was  directed  to  the  mayor  and  burges- 
fles,  held  to  be  no  variance;  Croming  v.  Sibley,  1  T.  R.  239.  In  an  action 
for  a  malicious  arrest,  an  allegation  that  the  plaintiff  gave  bail  to  the  sheriff 
tor  his  appearance  at  the  return  of  the  writ  is  not  supported  by  evidence  that 
he  paid  the  debt,  and  10/,  for  costs,  into  the  hands  of  the  sheriff,  but  he  may 
still  maintain  the  action  allhoui^h  he  cannot  recover  for  the  consequential 
damage;  Bristow  v.  Haywood,  4  Campb.  213.  In  an  action  on  a  bail-bond 
against  one  of  the  sureties,  the  declaration  averred,  that  by  a  writ  of /a/t/of  the 
flheriff*  was  commanded  to  take  one  Francis  I.,  by  the  name  of  John  I.;  held 
that  this  averment  was  not  supported  by  evidence  of  a  laiUai  in  the  common 
form,  commanding  the  sheriff  to  take  John  I.,  although  the  bail  bond  was 
signed  by  the  principal,  Francis  I.,  arrested  by  the  name  of  John  I.,  and  the 
plaintiffs  offered  to  prove  that  this  person  was  their  debtor,  whom  they  meant 
to  hold  to  bail;  Scandover  v.  Warne,  2  Campb.  270.  In  an  action  against  the 
defendant  for  negligence  as  an  attorney,  in  not  prosecuting  a  debtor  of  the 
plaintiff's  to  judgment,  the  return  of  the  writ  on  which  the  debtor  was  arrest^ 
•d  being  laid  to  oe  in  the  25th  year,  &c.,  and  the  writ  itself  appearing  to  have 
been  returnable  in  the  24th  year,  &c.,  this  was  held  to  be  a  fatal  Tariance, 
•yen  though  the  day  of  the  return  was  alleged  in  the  declaration  under  a  vide.» 
lic«<;  Green  v,  Bennett,  1  T.  R.  656.  In  an  action  for  malicious  prosecutiooi 
a  judge's  order  to  stay  proceedings  in  the  first  suit  on  payment  of  costs,  and 
proof  of  such  payment,  is  not  sufficient  evidence  that  the  first  suit  is  at  an 
end;  Hick  v.  French,  8  £sp.  80;  ond  see  Harvey  v.  Morgan,  2  Stark.  19. 
If  an  action  is  brought  against  a  justice  of  peace,  and  notice  given  under 
stat.  22  Greo.  2,  and  siened  by  the  attorney  for  the  plaintiff,  describing  him- 
self as  of  London,  if  in  fact  it  is  in  Westminster,  it  is  fatal;  Shears  v.  Smith,  Q 

*  Esp.  ISB. 

*  An  averment  in  a  declaration  of  the  day  of  a  former  trial  must  exactly 
agree  with  the  record  to  be  produced  in  evidence  to  support  it,  though  it  be 
laid  under  a  videlicet;  Pope  v.  Foster,  4  T.  R.  590.  But  in  an  action  on  the 
case  for  a  malicious  prosecution,  it  is  not  material  for  the  plaintiff  to  prove  the 
exact  day  of  his  acquittal,  as  laid  in  the  declaration,  so  that  it  appears  to  have 
been  before  the  action  brought;  and  therefore  a  variance  in  that  respect  her 
tween  the  day  laid  and  the  day  stated  in  the  record,  which  was  produced  tQ 
prove  the  acquittal,  is  not  material,  the  day  not  being  laid  in  the  declaration 
as  part  of  the  description  of  such  record  of  acquittal;  Purcell  v.  Macnamara, 
9  £ast,  157.    In  an  action  for  maliciously,  Sfc,  arresting  and  holding  the  plain-r 

•  tiff  to  bail,  in  which  the  declaration,  in  setting  out  the  judgment  by  default  in 
the  former  action,  stated,  that "  it  was  thereupon  considered  that  the  then 
plaintiffs  should  take  nothing  by  their  said  suit,  but  that  they  and  their  pledges 
to  prosecute  shquld  be  in  mercy,  8lc.,"  it  is  no  material  variance  if  the  record 
produced  in  evidence  have  not  the  words,  '^  and  their  pledges  to  prosecute," 
but  only  have  an  ^'  Sec,"  for  these  words  may  be  rejeeted  as  surplusage,  the 
aubfltauce  of  the  allegation  being  the  discontinuance  of  the  former  suit,  Judge 
V.  Morgan,  13  East,  547;  and  see  Reed  v.  Taylor,  4  Taunt.  616;  where,  in 
an  action  for  a  malicious  prosecution,  the  record,  in  setting  out  the  indict- 
ment stated  the  words  to  be,  ^  then  and  there  did  make  an  assault,"  and  in 
the  indictment  they  were  stated  as,  '^  did  then  and  there  make  an  assault," 
held  to  be  no  variance;  and,  even  if  it  was,  that  it  might  be  altered  before 
trial;  Freeman  v.  Askill,  I  C,  Sf  P.  137.  In  an  action  on  a  judgment,  if  the 
declaration  states  the  judgment,  to  have  been  recovered  in  a  term  different 
from  that  which  appears  on  the  record,  it  is  a  failure  of  record;  Rastall  v. 
SCraton,  1  H.  Black.  49.  It  is  also  a  variance  if  the  declaration  states  the 
judgment  against  one  defendant  only,  when  it  was  against  more  than  one.  An 
allegation  in  a  declaration,  with  a  prouf  pofef,  Sfc.,  that  the   plaintiff  by  the 

j^dgnient  of  tl>e  Court  recovered  against  t)ie  bail,  is  not  proved  by  the  prodgc? 
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^  iBS  I  tion  of  the  recognizance  of  bail,  and  the  scire  facias  roll,  which  latter  con- 
cluded in  the  common  form,  *^  therefore  it  is  considered  that  the  plaintiffs  have 
their  execution  thereupon  against  the  bail,"  for  this  is  an  award  of  execution, 
or,  at  most,  a  judgment  of  execution,  and  not  a  judgment  to  recover;  Phil- 
lipson  T.  Mangles,  11  East,  516. 

Where,  in  an  action  for  a  maliqious  prosecution  there  is  an  allegation  in  the 
declaration  that  the  person  prosecuted  was  ^^acquitted  by  a  jury,  in  the  court  of 
our  Lord  the  King,  before  the  king  himself  at  Westminster,  before  the  chief 
justice,"  it  is  not  supported  by  a  record  from  which  it  appears  that  the  trial 
took  place  before  the  chief  justice  at  Nisi  Prius;  Woodfurd  v.  Ashley,  2 
Campb.  193;  11  East,  508.  Trespass  guare  c/at»nm/t*6gt/;  justification  un- 
der a  distringas,  in  a  plea  of  trespass,  at  the  suit  of  J.  S.  against  defendant, 
•replication  that^  before  the  distringas  issued  against  defendant,  he  appeared  to 
.mnswer  J.  S.  in  the  plea  of  trespass  in  the  said  plea,  mentioned  to  the  said 
writ  sued  out  by  J.  S.  for  that  purpose,  to  wit,  a  clausum  jregit^  issued  out  of 
"Common  Pleas,  protUpatet,  &c.,  defendant  rejoined  nul  tiel  record;  held  that 
the  record  of  appearance  to  a  clausuniJregU  issued  out  of  Chancery  did  not 
support  the  replication,  and  that  the  words  which  followed  the  sdiicil  being 
material  could  not  be  rejected;  Myers  v.  Kent,  2  N.  R  463.  In  an  action  on 
«  foreign  judgment  for  the  non-performance  of  certain  promises  and  underta- 
kings, it  appeared,  on  the  production  of  the  production  of  the  record  in  the 
Ibrmer  action^  that  judgment  was  entered  for  the  non-performance  of  one 
f>romi8e  only;  it  seems  that  this  is  a  fatal  variance;  Black  y.  Lord  Braybrook, 
h  Stark.  7.  An  averment  that  the  defendant  had  voluntarily  permitted  hia 
bill  to  be  discontinued  for  want  of  prosecution  thereof,  with  a  conclusion  *  to 
the  record,  is  not  proved  by  showing  that  there  had  been  actually  a  rule  to  dis- 
continue regularly  taken  out;  the  record  having  been  averred,  it  must  be 
proved ;  but  bad  the  allegation  of  the  discontinuance  been  general,  it  would 
have  been  sufficiently  proved  by  the  rule  to  discontinue  and  evidence  of  the 
jpayment  of  costs;  Gadd  v.  Bennett,  5  Price,  540.  It  is  not  a  fatal  variance  from 
«  record  to  omit  the  description  ot  a  person  named  in  it,  unless  some  ambigui- 
ty is  thereby  produced;  Anvey  v.  Long,  1  Campb.  15.  A  statement  in  a 
declaration  of  a  judgment  recovered  against  the  '<  Earl  Of  S.,"  is  not  a  vari- 
,«nce  from  the  recorawhicb  calls  him  ''Baron  S."if  proof  of  identity  be  given; 
Lord  Suffield  v.  Bruce,  2  Stark.  ]75« 

An  averment  of  a  judgment  obtained  against  A.  B.  is  not  proved   by  evi- 

iknce  of  a  judgment  against  A.  B,  and  C.  B;  Readshaw  v.  Wood,  4  Taunt. 

13.     Where  defendant  had  been  sued  as  the  Right   Honourable   Hamilton 

Flemyng,  Earl  of  Wigtown,  having  privilege)  of  peerage,  and  judgment  was 

fiven  against  him;  in  debt  on  the  judgment  he  was  called  Hamilton  Flemyng, 
^q.,  commonly  called  Earl  of  Wigtown:  held  that  the  variance  was  fatal; 
Blackmore  v.  Flemyng,  7  T.  R.  447.  On  an  indictment  for  perjury,  in  an- 
.awer  to  a  bill  in  Chancery,  it  is  sufficient  evidence  of  the  defendant  having 
4iworn  to  the  trut*i  of  the  answer  to  prove  his  signature  to  it  and  the  signature 
of  the  Master  in  Chancery  before  whom  it  purports  to  be  sworn;  Rex  v.  Ben- 
•on,  'i  Campb.  508.  An  allegation  that  to  an  information  in  Chancery  against 
T.  Eamy,  the  answer  of  the  said  T.  Eamy-was  filed,  is  supported  by  an  office 
copy  of  an  answer,  entitled  ''  the  answer  of  T.  Eamy,"  although  this  be  sign- 
ed T.  Amey;  Salter  v.  Turner, 2  Campb.  87. 

In  an  action  against  the  sheriff  for  a  false  return  to  a  writ  of  fieri  facias^  is- 
sued on  a  judgment  on  a  sdre  fiuias,  if  the  declaration  states  that  the  sum 
recovered  by  the  scire  facias  without  the  costs,  it  is  good  if  the  judgment  in  the 
aetreybcuu  states  them  so  distinciy;  Phillips  v.  Eamer,  1  Esp.  355.  Decla- 
ration in  case  of  a  false  return  of  a  writ  offi^ri  facias,  stated  that  the  plaintiff 
by  judgment  of  the  Court  recovered  39/.  IO5.  adjudged  to  him  for  his  damages 
by  him  sustained,  as  well  by  occasion  of  the  not  performing  several  promises, 
as  for  his  costs,  &c,,  concluding  with  a  proul  palet  per  recordum.  Upon  pro- 
iSuction  of  the  judgment,  it  appeared  that  a  remililur  had  been  entered  as  to  all 
]be  coui^ts  in  the  declaration,  except  the  6rsf,  and  that  the  damages  were 
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awarded  for  the  not  performing  the  promise  in  that  count  mentioned  only ;  held 
a  fatal  variance;  Edwards  v.  Lucas,  8  D.  R.  98;    S.  C.  5  B.  &  C.  339. 
Where  in  an  action  for  a  false  return  to  a  fieri  facias^  the  declaration  stated 
that  the   plaintiff  in  Trinity  term,  2  Geo,  4,  recovered  the  judgment,  &c.  a» 
appears  by  the  record,  and  the  proof  was  of  a  judgment  in  Easter  term,  3 
Geo.  4;  held  that  this  was  no  variance,  for  that  the  averment,  as  appears  by 
the  record,  was  surplusage,  and  might  be  rejected,  inasmuch  as  the  judgment 
was  not  the  foundation  of,  but  mere  inducement  to,  the  action;    Stoddart  r. 
Palmer,  4  D  and  R,  624;  S.  C.  3  B.  and  C.  2.      Where  in  case  against  tho 
sherifi*  for  taking  insufficient  pledges  in  a  replevin  bond,  the  declaration  sel 
out  the  record,  and  averred  under  a  videlicet  that  he  plaint  in  the  county  court 
was  levied  before  A.,  B.,  C,  and  D.,  as  suitors  of  the  court,  and  it  appeared 
from  the  record  that  it  was  levied  before  £.,  F.,  G.,  and  H.;  held  to  be  no 
variance,  as  it  was  unnecessary  to  state  or  prove  the  names  of  the  suitors,  and 
that  the  allegation  might  be  rejected  as  surplusage;  Draper  v.  Garratt,  3  D. 
&  R.  226;  S.  C.  2  B.  &  C.  2.      Where  the  record  agreed  with  the  declara-^ 
tion,  but  there  was  a  variance  between  the  record  and  the  issue  delivered,  the 
mistake  being  in  the  issue,  the  Court  of  Common  Pleas  refused  to  set  aside 
the  verdict,  or  grant  a  new  trial;  Jones  v.  Tatham,  8  Taunt.  634.  In  tusump^ 
9xt  for  not  indemnifying  the  plaintiff  in  consequence  of  his  having  become  half 
for  A.   in  an  action  at  the  suit  of  B.;  it  was  stated  that  B.  recovered  against 
the  plaintiff  in  Michaelmas  term.      The  judgment  given  in  evidence  was  ia 
Hilary  term;  held  that  this  was  no  variance,  inasmuch  as  this  was  not  matter 
of  description,  but  an  allegation  in  substance,  that  the  judgment  had  beea 
obtained  before  the  commencement  of  the  action;  Phillips  v.  Shaw,  4  B.  &  A. 
435.     In  an  action  on  the  case  against  a  sheriff,  for  negligence  in  losing  a 
replevin  bond,  given   by  a  party  for  prosecuting  his  suit  with  effect  in  the 
county  court;  the  declaration  averred  that  the  plaint  had  been  removed  out  of 
*'the  county  court  of  the  said  sheriff,"  by  re.  fa.  to.,  8ic.;  and  it  appeared  that 
at  the  time  of  removal  the  sheriff  who  had  taken  the  bond  was  out  of  office: 
held  no  variance,  and  that  the  word  "  said"  might  be  rejected  as  surplusage; 
Parveau  v.  Bevan,  8  D  and  R.  72.     The  plaintiff  in  an  action  of  debt  against 
a  sherifi*  for  an  escape  of  a  debtor  of  the  plaintiff  in  execution  under  a  capias 
ad  satisfaciendum^  alleged  in  his  declaration,  Michaelmas  term,  2  Geo.  4,  is- 
sued on  a  judgment  by  default,  that  he  (the  plaintiff)  therefore,  to  wit,  m 
Hilary  term,  in  the  second  year  of  the  reign  of  the  now  king,  recovered  judg- 
ment against  the  debtor  in  an  action  of  assumpsit,  as  by  the  record  and  pro- 
ceedings thereof  now  existing,  &c.  more  fully  and  at  large  appear.       Semhle^ 
that  the  allegation  ot  a  judgment  recovered  in  Hilary  term,  2  Geo.  4.  was  prov- 
ed by  a  record  of  a  judgment  recovered  in  Hilary  term,  1  ^2  Geo.  4;  Ben- 
nett v.  Isanc,  10  Price,  164.     Where  the  declaration  in  an  action  for  negli- 
gence sets  out  a  writ,  it  is  not  sufficient  that  the  name  of  the  party  and  thar 
name  in  the  writ  have  the  same  sound,  any  mis-spelling  of  the  name  is  fatal;' 
Brown  v.  Jacobs,  2  Esp.  726. 

*  A  variance  between  the  demise  stated  and  that  proved  will  be  fatal;  but 
where  it  was  alleged  that  the  plaintiff  had  demised  to  the  defendant  three 
rooms,  and  it  appeared  in.evidence  that  the  demise  was  of  three  rooms  and  the 
use  of  the  furniture;  it  was  held  tabe  rightly  stated  according  to  the  legal 
eOect,  for' the  rent  could  not  issue  out  of  the  chattels;  Walsh  v«  Pembertbn, 
Selw.  N.  P.  583.  A  variance  in  the  statement  of  the  rent  will  be  fatal,  a» 
where  in  the  declaration  it  was  stated  to  be  15/.  per  annum,  and  appeared  ia 
evidence  to  be  15/.  and  three  fowls;  Sands  v.  Ledger,  2  Ld.  Raym.  793. 

f  Where  the  whole  consideration  of  a  promise  is  truly  stated,  and  also  all 
such  parts  of  the  promise  itself,  the  breach  of  which  is  complained  of,  it  is  not 
necesaary  to  state  in  the  declaration  other  parts  of  the  promise  not  quallfyiag 
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or  varying  in  any  respect  the  parts  so  complained  of  as  broken,  as  where  the 
pla'ntiff  declared  that  in  consideration  of  his  redelivery  to  the  defendant  of  an 
unsound  horse,  which  he  had  before  then  sold  to  the  plaintiff,  the  defendant 
promised  to  deliver  to  him  another  horse  in  lieu,  S^c,  which  would  be  worth 
80/.,  and  be  a  young  horse,  and  then  alleged  a  breach  in  both  these  respects; 
held  sufficient,  though  the  proof  was  not  only  of  a  promise  that  the  secoad 
horse  should  be  worth  80/.,  which  it  was  not,  and  be  a  young  horse,  bat  also  of 
a  warranty  that  it  was  sound,  and  had  never  been  in  harness;  Mills  v.  Sher- 
wood, 8  East,  7.  Proof  that  the  defendant  agree4  to  sell  his  horse,  warranted 
sound,  to  the  plaintiff  for  5\L  IO5.,  and  at  the  same  time  agreed,  that  if  tbo 
plaintiff  would  take  the  horse  at  that  value,  he,  the  defendant,  would  buy  an- 
other horse  of  the  plaintif!  's  brother  for  14f.  149.,  and  that  the  difierence  only 
should  be  paid  to  the  defendant,  will  support  a  count  charging  only  that  in 
consideration  that  the  plaintiff  wourld  buy  of  the  defendant  a  horse  for  3W.  lOir. 
the  defendant  promised  that  it  was  sound,  and  that  in  fact  the  plaintiff*  did  boy 
the  horse  for  that  price,  and  did  pay  to  the  defendant  the  said  31/.  10».;  Hanmi 
V.  Burton,  9  East,  S49.  An  averment  that  defendant  warranted  a  horse  to  be 
sound;  proof  that  defendant  warranted  a  horse  to  be  sound  everywhere,  ex- 
cept a  kick  on  the  leg;  held,  that  this  was  a  qualifying  warranty,  and  coDsti- 
tuted  a  fatal  variance  between  the  declaration  and  the  evidence;  Jones  v. 
Cowley,  6  D.  and  R.  533;  S.  C,  4  B.  and  C.  44.5. 

Where,  in  assumpsit  on  the  warranty  of  a  horse,  the  contract  declared  upon 
was  in  consideration  of  a  purchase  for  a  certain  price,  to  wit,  S6/.  5«.,  and  it 
ap(>eared  that  the  horse  was  bought  jointly  with  another  at  one  entire  price  of 
60  guineas,  the  variance  was  held  fatal;  Hart  v.  Dixon,  1  Selw.  N.  F.  104. 
Plamtiff*  purchased  a  horse  for  55/.,  the  defendant  warranting  him  sound,  and 
agreeing  to  give  1/.  bacIT  if  the  horse  did  not  bring  plaintiff  4/.  or  5/.  The 
averment  in  the  declaration  was  that,  in  consideration  the  plaintiff  woitld  buj 
of  the  defendant  a  horse  for  a  certain  price,  to  wit,  551. ^  the  delendant  under- 
took the  horse  was  sound:  held  at  variance,  Gazelee,J,,  disseniiente;  Blyth  y. 
Bampton,  3  Bing.  472.  Where  a  plaintiff  declared  on  a  warranty  of  a  horse 
bougnt  with  money,  and  produced  a  receipt  for  the  sum  containing  tho  war- 
ranty, and  it  appeared  that  in  fact  he  had  given  a  mare  in  exchange  at  a  cer- 
tain valuation;  held  that  there  was  no  variance,  as  the  defendant  admitted  by 
the  receipt  that  he  had  taken  the  mare  as  money;  Brown  v.  Fry,  1  Selw.  N. 
P.  663.  Where  th<^  declaration  stated  that  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  forty-five  sheep  for  54/.  1 U.  6</.,  the  defendant  uiH 
dertook  and  promised  that  they  were  sound,  and  the  plaintiff  proved  the  price 
•  to  be  54/.  {'is.  6(/.,  held  that  the  variance  was  fatal  where  the  sum  was  not  laid 
vnder  a  videlicet]  Dunstan  v.  Trithan,  3  T.  R.  67. 

*  Where  in  an  action  of  assumpsil  by  three  co-plaintiffa  for  a  breach  of 
contract,  they  were  -rightly  named  in  the  writ,  but  the  sirname  of  one  of  them 
was  omitted  by  mistake  in  the  declaration,  issue,  and  Nisi  Prius  record,  and 
the  defendant  pleaded  a  tender,  and  paid  money  into  court  generally  on  the 
whole  declaration,  and  at  the  trial  failed  to  establish  the  tender,  and  the  jary 
afler  an  objection  had  been  taken  as  to  the  omission  of  the  sirname,  fonnd  a 
verdict  for  the  plaintiffs,  with  nominal  damages  only,  and  leave  was  givenf 
them  to  move  to  increase  it  to  the  extent  of  their  demand,  if  the  Court  of 
Common  Pleas  should  be  of  opinion  that  the  omission  was  immaterial,  they 
discharged  a  rule  obtained  for  that  purpose,  as  the  plaintiffs  might  have  amen- 
ded the  pleadings  and  record  at  any  time  before  the  trial,  and  as  they  had 
their  remedy  by  bringing  a  fresh  action;  Longridge  v.  Brewer,  7  MoofO, 
52^;  S.  C.  1  Eing.  143.  In  a  qui  turn  action,  if  the  declaration  do  not  ap- 
pear on  the  record  to  be  filed  within  a  year  of  the  writ,  it  is  necessary  to  con-' 
nect  it  with  the  writ  by  evidence  uf  the  time  when  the  declaration  was  filed, 
and  showing  the  writ  to  be  continued  on  the  roll  down  to  that  time.  In  the 
Court  of  Common  Pleas^  the  pladttm  being  always  entitled  of  the  ttrm  ia  or 
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aft«r  which  (he  trial*  takes  place,  it  fiirniahes  no  evidence  of  the  date  of  the 
declaration;  Thiatlewood,  qid  torn,  v.  Gracrolt,  6  Taunt.  141.  Where  the  bill 
vaa  filed  against  three  persons  by  name,  and  on  entering  the  finding  of  the 
jory  OB  the  posfea  part  of  the  Christian  name  bf  one  of-  them  was  ommitted;  , 
held  to  be  no  ground  of  error;  Mary  v.  Prye,  (in  error),  8  Moore,  297;  S.  C. 
1  Biog.  SI 4.  The  Court  will  not  set  aside  a  verdict  after  defence,  upon  the 
groand  of  a  variance  between  the  paper  issue  delivered  and  the  Nisi  Prius 
record;  Leeman  v.  Allen,  1  Wils.  160.  Nor  will  they  grant  a  new  trial ; 
Mather  v.  Brinker,  2  Wils.  243.  The  Court  refused  to  set  aside  the  verdict 
in  ejectment,  OB  the  ground  that  there  was  a  variance  between  the  description 
of  the  premises  in  the  Nisi  Prius  record  upon  which  the  plaintiff  recove«!«l 
and  the  issue,  it  not  being  stated  how  the  premises  were  described  in  tfte^  dec- 
laration delivered;  Doe,  d.  Cotterill,  v.  Wylde,2  B.  4r  >•  f^-  After  a 
defence  made  on  a  writ  of  inquiry,  the  defendant  i.  not  «l  owed  to  take 
advantage  of  a  mistake,  in  the  declaration;  Fr-eland  v.  Hunt,  2  Wils.  S80. 
•  A  variance  in  a  declaration,  by  describing  a  statute  on  which  the  action 
was  brought  to  be  a  statute  of  the  4  Philip  StMary,  whereas  it  was  a  rtatute 
nude  in  tie  4  &  6  Philip  Bf  Mary,  it  is  fatal;  Rann  v.  Green,  Cowp.  474.  If 
the  defendant  undertake  to  set  forth  the  stat.  23  Hen.  6.  c^.  •«»  a  plea  to  an 
MtioB  on  a  sheriff's  bond,  a  mis-recital  is  fatal;  Bpyce  v.  Whitaker,  1  Doug. 
94  Bv  aUt  28  Eliz.  c.  4.  sherifls  are  liable  to  a  penalty  for  taking  more 
tli^»  a  certaii  sum  on  executions  "  upon  the  body,  lands,  goods,  or  chattels; 
a  declaration  on  this  act,  in  recUing  the  statute,  stated  it  thus:  body,  lands, 
foods,  and  chattels,"  and  this  was  held  to  be  a  fatal  variance  m  arrest  of judg- 
ienl;  King  r.  Marsach,  6  T.  R.  77 1 .  In  an  action  for  the  penalty  of  the 
Stat  12  Anne,  c  16.  the  declaration  stated  a  specific  sum  of  money  to  have 
been  lent  (in  which  the  usury  consisted),  but  the  evi4»>ce  was  that  the  lora 
wa*  part  in  money  and  the  rest  in  goods  of  a  known  value,  which  the  party 
reeeivittg  the  loan  agreed  to  take  as  cash;  this  was  good  evidence  to  support 
the  decllration;  BaTbe  v.  Parker,  1  H.  Black.  283.  In  a  declaration  on  the 
Lottery  Act,  if  the  plaintiff  avers  the  taking  of  a  certam  sum  for  the  insurance 
•f  a  nnmber,  and  th»  proof  is  that  the  sum  was  given  for  the  insurance  of 
several  numbers,  it  is  a  fatal  variance;  Philips,  ,tn  tern,  V  JVIende2,  da,  Co*- 
la,  I  Esp.  69.  An  averment  in  a  declaration  on  the  1 1  Uea  2.  c.  19.  s.  3. 
tTrecover  double  the  value  of  goods  removed  m  order  -to  prevent  a  distress, 
Miitt  a  certain  sum  was  due  for'  rent  before  the  goods  were  removed,  need  not 
!i  precis  proved  as  laid,  Gwinnet  v.  PhiHp.,  3  T.  R.  683;  and  the  no- 
tice of  distress  which  alleged  a  different  sum  to  be  due  was  held  immaterial. 
Quotre,  whether  by  the  stat;  43  Geo.  3.  c.  46.  s.5.  «  expences  of  execution" 
kidude  the  expenses  of  levying.  But  where  a  writ  was  mdorsed  to  levy  a 
Sin  sum,  an  interest  accrued  from  a  given  day,  and  "besides."  &c. ;  and 
^he  dSation  after  the  words «' besides," &c.,  ''sherd's  poundage,  offi- 
cers lees  and  expences  of  levying,"  were  introduced  under  a  wde/icet;  held, 
tha?thiVw«  no^riance,  a.  thV'nigHt  be  rejected  as  surplusage;  Rumsey 

v  Tuffnell,  9  Moore,  426.  „        •  -i    "         j- 

'  t  The  9  Geo.  4.  otife  259,  applies  to  criminal  as  well  as  ciVil  proceedings. 
Even  before  the  statute,  where  the  omission  or  addition  of  a  letter  does  not 
d^anae  the  word  so  as  to  make  it  another  word,  the  variance  is  }«>'»»»•«•«•. 
SierK It  is  material;  Rex  v.  Beach.  Cowp.  229;  S.  C.  1  Dougl.  194.  In 
f„  indictment  for  peijury  a  variance  i»'he  word  "undertopd''  for  "under- 
stood," held  not  material;  Rex  v.  Beach,  Cowp.  229;  S.  C.  Loffl.  786,  IT. 
VL^l  And  if  it  be  alleged  in  pleading  that  an  instrument  issued  under  , 
5;  ««t  sfa"  of  Great  Britain,  ani  evidence  be  given  of  an  instument  issuing 
uTdfrlhe  great  seal  of  the  United  Kingdom,  this  is  no  variance;  Rex  v  Bul- 
Wk  iTaSnt  71.  If  an  indicmeiit  for  perjury,  P«'P»rt«ng  to-  «et  out  he 
iSitanceMd  effect  of  a  bill  in  Chancery,  recites  the  bill  as  for  a  specific 
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t  S89  1  porformance  of  an  agreement  between  the  prosecutor  and  defendant  {inter 
alia)  '^  for  a  lease  of  land  adjoining  to  the  new  houses,"  and  in  the  bill  it  was 
stated  to  be  ^'  adjoining  the  new  house,"  held  to  be'a  fatal  variance,  although 
the  perjury  was  not  assigned  on  any  thing  sworn  as  appertaining  to  this  par- 
ticular clause;  Rex  v.  Spencer,  1  K.  &  M.  98.  And  it-  was  considered tiot 
a  variance  in  an  indictment  for  perjury  ^  that  it  stated  a  bill  in  Chancery  to  be 
directed  to  "Robert  Lord  Henb'y,"  &c.,  whereas  it  was  to  "Sir  Robert  Henby, 
Knt.,"<^c.;  Rex  v.  Lookup,  1  T.  R.  240,  On  an  indictment  for  perjury,  al- 
leged to  have  been  committed  by  the  defendant,  as  a  witness  in  a  civil  action, 
it  appeared  that  the  evidence'given  on  that  trial  by  the  defendant,  contained 
all  the  matter  charged  as  perjury,  but  other  statements  not  varying  the  sense 
intervened  between  the  matter  set  out;  held  "to  be  no  variance,  although  in 
the  indictment  the  evidence  appeared  to  have  been  given  continuously;  Rex 
^-  Solomons  1  R.  ^  M.  252.  So,  it  was  no  variance  where  an  indictment 
for  perjury  stating  that  an  action  was  depending  between  H.  H.  and  B.  F., 
and  when  the  JcMigment  was  produced  it  stated  that  B.  F.  sued  by  the  nam« 
of  S.  F.  was  attached  to  answer  H.  H.,  &c.;  Rex  v.  Windus,  1  Campb. 
406.  But  it  was  held  a  fatal  variance  where  an  indictment  for  perjury^  in  a 
written  deposition  before  a  magistrate,  in  which  a  word  necessary  to- the  sense 
had  been  omitted,  in  setting  out  the  substance  and  effect  of  the  deposition, 
supplied  a  word  according  with  the  sense,  as  if  it  had  actually  stood  in  the 
deposition;  Rex.  v.  Taylor,  1  Campb.  404. 

11  an  indictment  state  that  an  issue  was  joined  at  the  "  General  Sessions'*  of 
our  Lord  the  King,  holden  for  the  county  of  G.,  before  his  Majesty^  Justices 
of  the  Court  of  Great  Sessions,  this  will  not  be  proved  by  showing  that  soch 
an  issue  was  joined  at  the  Great  Sessions  of  that  connty;  and  if  it  is  laid  that 
the  issue  was  joined  in  an  ejectment,  in  which  John  Doe,  on  the  demise  of  W. 
R.  and  D.  T.,  was  the  plaintiff  on  the  joint  demise,  and  also  in  two  several  de« 
mises  of  the  same  lessors,  this  will  be  a  fatal  variance,  as  this  is  a  description 
of  how  he  was  plaintiff,  and  not  an  allegation  only;  Rex  v.  Thoroas,^  1  C.  fc 
LIc^^^'t:^  w^®*^®  *^®  indictment  alleged  that  the  cause  was  tried  at  the  assiaas, 
before  E.  W.,  one  of  the  judges,  &c.,  and  it  was  stated  in  the  Nisi  Prius  re^ 
cord',  in  the  usual  form,  that  the  cause  was  tried  before  the  their  two  judires  of 
assize  one  of  whom  was  E.  W. ;  held  to  be  no  variance;  Rex  y.  Alford,  14 
iast,  -18.     An  indictment  for  perjury  in  setting  out  the  record  of  a  convic- 

made 
ticers; 

held  that  this  defect  might  be  cured  by  p.uol  evidepceof  anadjournmentmade 
by  the  person  named  in  the-  indictment,  but  that  no  such  evidence  beine  siveo 
the  variance  was  fatal;  Rex  v.  Bellamy,  1  R.  &  M.  171.     But  where  m  in- 


l\  Tn  jH^^X^.  .  Westminster;"  held  to  be  no  variance;  Rex  v.  bra- 
A  l^'  ^-K  '/u'^  ^"^  ?'PP«',T-  "««'".  i  D.  &  R.  266;  S.  C.  6  B.  & 
t'M  7-  "^^  commission,"  according  to  the  context  of  the  sentence 
n  which  It  .8  used,  may  mean  either  the  instrument  by  which  anthorily  is  eiven 
to  «  commissioners,"  or  the  persons  to  whom  the  authority  is  eiven  therefore 
where  in  anind.ctment  for  perjury  assigned  on  a  petition^  to^^  f^  d  Clir 
L  forth  Z"?:^"  '^.  <=»'"""f  r  of  bankrupt,  the  indictment  professTng  to 
Sftfor^il^^"'l?^f/.•^^Pf''^^  -«••»*,  atthese^ml  meV 


&«  I  r  •    •  "'^^g^'r  ^''^^e-n  *^as,  «  that,  at  the  severil  meetings  b^- 

w^  nl.  .  oT"^-""^''"'  'he  Pe'i'ioner  declared  so  and  so;"  held  th«  tbt 
was  not  a  fatal  variance;  Rex  v.  Dudman,  7  D.  &  R.  324.  It  is  no- Variant 
•a  tm  indictment  to  state  that  a  bill  was  directed  to  Mws..  A.  B  and  Co  wM- 


VARIANCE.— JIi  to  Pofol  JJoidehci'  "  «H 

IL    RELATIVE  TO  PAROL  EVIDENCE.*     See  anU,  div.  I.  (A)  a.   f  ^^  ] 

oat  Ihe^r,  instead  of  Messrs.  A.  B.  and  Co.  with  it;  Rex  v.  Old  field,  Bajl. 
Bills.  9 JO.  Where  a  bill  of  exchange  was  addressed  to,  and  purported  to  be 
accepted  by,  Messrs,  "  W.  and  Co.  Bankers,  Birchin-lane,"  and  in  the  cor- 
ner at  the  foot  of  the  address  to  them,  the  figuere  '^  3"  was  written  i/i  a  small 
character,  but  it  was  not  proved  to  have  been  on  the  bill  at  the  time  of  its 
being  uttered  or  dishonoured;  on  an  indictment  for  forgery,  professing  to  set 
out  the  bill  in  terms,  the  figure  *^  3"  was  inserted  as  it  appeared  on  the  bill 
when  it  was  produced  at  the  trial;  ^iMcre  whether  this  was  a  variance;  Rex 
r.  Watts,  6  Moore,  44^;  S.  C.  9  Price,  620. 

Where,  in  an  indictment  on  an  answer,  a  bill  was  described  as  having  been 
exhibited  against  three  persons  only,  and  on  the  production  of  the  bill  it  ap- 
peared to  be  against  four;  held  to  be  no  variance;  Rex  v.  Powell,  1  R.  ^  M. 
101.  An  indictment  for  stealing  '^  a  brass  Rirnace"  in  the  county  of  Here- 
ford, is  not  supported  by  evidence  of  stealing  a  brass  furnace  fti  the  county  of 
Radnor,  and  breaking  it  there,  and  bringing  the  fragments  into  Herefordshire, 
as  the  prisoner  had  merely  certain  pieces  of  brass  in  that  county;  Rex  v. 
Halloway,  1  C.  Sl  P.  127.  So,  an  indictment  for  stealing  two  turkeys  is  not 
sapported  by  proof  of  stealing  two  dead  turkeys.  Where  an  indictment  on 
30  Geo.  2.  c.  24.  avers  that  the  defendant  under  false  pretences  obtained  a  sum 
of  money,  the  property  of  A.,  and  it  appeared  in  evidence  that  the  money  was 
obtained  from  B  ,  acting  as  A.'s  servant,  who  had  not  then  in  hie  possession 
any  Rioney  belonging  to  A.,  but  a(\erwards  was  repaid  by  him  the  sum  deliver- 
ed to  the  defendant,  the  variance  is  fatal.  Rex  v.  Douglass,  ICampb.  213.  un- 
less B.  had  at  the  time  in  his  possession  a  sum  belonging  to  A.,  equal  to  that 
delivered  to  the  defendant. 

Where  an  indictment  on  the  17  Geo.  3.  c.  26.  s.  7.  averred  tliat  a  sum  of 
money  was  taken  for  soliciting,  procuring,  &c.  an  annuity,  for  which  an  entire 
Mim  was  taken,  held  that  proof  that  part  of  the  sum  was  taken  for  the  deedi 
was  no  variance;  Rex  v.  Gillham,  6  T.  R.  265;  S.  C.  1  Esp.  2«o.  A  reci- 
tal that  an  issue  came  on  to  be  tried  is  supported  by  evidence  that  an  infor- 
mation containing  several  counts,  to  each  of  whieh  the  general  issue  was 
pleaded,  was  so  tried;  Rex  v.  Jones,  Peake,  38,  Where,  te  an  information 
in  the  Exchequer,  for  having  goods,  knowing  them  to  have  been  run,  the  de- 
fendant pleads  not  guilty,  such  plea  only  puts  in  issue  the  fact  of  the  defend- 
ant's possession  and  knowledge;  and  if,  in  staling  the  record,  it  is  said  that  the 
iiisue  was  touching  and  concerning  the  forfeiture  of  the  goods,  it  is  a  fatal  va- 
riance; Rex  v.  Hawkins,  Peake,  8.  . 

An  indictment  for  not  repairing  a  road  must  describe  a  direct  road ;  Htsx  v. 
Great  Canfield,  6  Esp.  136.  It  is  no  variance  in  an  indictment  for  perjury 
which  sets  out  an  indictment  for  an  assault,  which  had  the  words  "whereby 
his  life  was  greatly  despaired  of,"  that  the  former  omitted  the  word  «  despair- 
ed;" Rex  V  May,  1  Dougl.  183;  S.  C.  1.T.R.237.  It  is  not  a  fatal  van- 
ance,  after  verdict,  where  an  information,  professing  to  set  out  the  title  of  an 
act  if  parliament,  described  it  as  entitled  an  act,  &c.  for  repeahng  duties  on 
salt,  and  the  drawbacks,  &c:  iherton,  the  title  being,  in  fact,  m  the  same  words, 
with  the  exception  of  having  the  word  ifiereoul  instead  of  f/iereon,  and  adding, 
«  and  for  granting  other  duties,  &c.  ihereon,>'  the  concluding  word  b^ing  the 
HameVAtforney  &eneral  v.  H^rton,  4  Price,  237.  Where  >n  ^  ^^"-j  >°^^ 
formi^ioa  it  was  stated  that  an  order  had  been  made  to  land  g.«^«<^;^^^^ 
or  wharf  appointed  by  law,  that  averment  was  held  not  io  be  8"PP*>^;«^  ^7 

Srovin?anordertol^^^  ^^^^  "^"°^  ?" 

fhTwhif  or  quay;  Rex  v.  Cassano,  5  W  23 1 .     The  endence  ma  convic 

'   *  It  may  be  advisable  h^o  state  that,  in  all  oasas  where  ^'^^  <;«»««/^^^^^^ 
tbn  is  to  bVsubstantiated  by  parol  evidence,  the  fa^ts  ^^^erred,  or  part  of 
moet  be  proved  as  laid,  so  as  to  constitute  a  ^ufi^ient  cause  of  action,  Tern, 
pest  v.  Chambers,  1  Stark.  67. 
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[  «^t  ]    uenlror  an*  iPttrthaHet. 

L    OF  ESTATES. 
FiBsr.     Op  the    parties  BCTWEsif   whom  the    relative   aituatioh  of 

VENDOR  AND  PURCHASER  MAT  BE  CREATED. 

Aganti.  See  tit.  Principal  and  Agent.  Aliens.  See  tit.  Alien.  Assig- 
nee. See  tits.  Bankrupt;  Bond;  Covenant;  Dded;  Insolvent  Debtors; 
Lease^  Remainder;  Reversion.  Auctioneers.  See  tits.  Auction  and  Aue« 
tioneer.  Bankrupt.  See  tit.  Bankrupt.  Brokers.  See  Principal  and  Agent. 
Churchwarden.  See  tits.  Churchwardens.  Clergymen.  See  tit.  Ecclssi- 
estical  Persons.  Commissioners.  See  tits.  Bankrupt;  Excise  and  Customs; 
Inclosure,  Insolvent  Debtors;  Lunatic.  Drunkard.  See  tit.  Intoxication. 
Duress,  Persons  under.  See  tit.  Duress.  Executors  and  Administrators. 
See  tit.  Executor  an  Administrator.  Feme  Covert.  See  tit«  Baron  and 
Feme.  Gamblers.  See  tit.  Gaming.  Government  Agents.  See  tit.  Go- 
vernment Contracts.  Husband  and  Wife.  See  tit.  Baron  and  Fe^e.  Idiots. 
See  tit.  Idiots.  Infants.  See  tit.  Infants.  Lunatic.  See  tit.  Lunatics. 
Married  Women.     See  tit.  Baron  and  Feme.     Outlaws.     See  tit.  Outlaw* 

?        Overseers.     See  tit.  Overseers.     Partners.     See  tita.  Partners  and 
artnership.     Smugglers.      See  tit.   Smuggling.      StockbrokerSi     See  tit. 
Stockjobbing.     Trustees.     See  tit.  Trustees. 

Second.     Op  the  mode  op   creating  the    relative  eituatio5s  of  ven- 
dor  AND   purchaser. 

See  tits.  Auction  and  Auctioneer,  Contract,  Covenant,  Executor  and  Ad- 
ministrator, Fixtures,  Fraud,  Statute  of,  Grant,  Lease,  Mortgage,  Sheriff. 
Third.     Of  the  consideration  re<iui8ITe  to   create  the   relative  bi- 
TUATiom  op  vendor  and  purchaser. 

(A)  Of  the  original  sufpicienct  op  the  considsratioh,  p.  S94- 

(B)     • failure  of  the  consideration,  p.  295. 

I,  2$$  )  Fourth.     Of  the   effect    op  the    relative    situation  op  vendor  a.'vp 

purchaser  being  created. 
(a)  as  regards  the  vendor. 
Ist.  Of  his  rights, 
(a)  To  compel  a  specinc  performance  of  the  contract  in  eqoitjr,  p.  296. 
(6)  To  an  action  at  law  for  non-performance  of  the  contract,  p.  SOO.    (c)  To 
interest  on  purchase  money,  p,  304.     (d)  To  lien  on  the  estate  for  purcbais 
money,  p.  304. 

f  nd.  Of  his  liabilities. 

(o)  On  his  covenant  for  title.     See  ante  tit.  Covenant,     (b)  On  his  cors- 

nant  for  quiet  enjoyment.     See  ante,  tit.  Covenant,     (e)  On  his  coyeoant 

for  further  assurance.     See  ante,  tit.  Covenant,     (d)  To  a  bill  for  a  specific 

performance,  p.  297.     (c)  To  an  action  at  law  for  damages.  See  post,  di?.  B. 

(B)    As  REGARDS  THE    PURCHASER. 

1st.  Of  his  rights. 

tion  stated,  that  the  Coburg  Theatre  was  in  the  parish  of  Lambeth,  and  the 
adjudication  of  the  penalty  was  to  the  poor  of  the  parish  of  St.  Mary,  Lam- 
beth; held,  that  this  was  no  variance,  it  not  appearing  that  there  were  two 
distinct  Irishes  so  named;  Rex  v.  Glossop,  4  B.  &  A.  616.  Where  an  in- 
quisition fuind  that  the  crown  debtor  was  indebted  in  a  sum  certain  for  du- 
ties, &c.,  dub  between  two  given  periods,  and  on  the  trial  of  a  traverse  of  fne 
crown  s  debt,  it^d»  etjonna,  it  was  proved  that  the  debtor  was  indebted  at  the 
time  of  the  inquu«tion  in  a  different  sum  for  duties  accruing  for  a  different  pe- 
riod, it  is  not  a  falaUariance,  because  the  allegation  of  the  amount  of  ihe 
debt,  and  of  the  period  for  which  it  was  due,  is  not  of  the  substance  of  tba 
issue,  and  may  bo  rejected  as  surplusage;  it  is  enough  if  there  was  any  debt 
in  fact  due  to  the  crown  atthe  lime  of  taking  the  inquisition,  to  sustain  the 

Sroceedmgs,  for  the  being  indebttid  to  the  crown  is  the  basis  of  the  ejlepti 
lex  V.  Frankhn,  6  Price,  614» 
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{a)  Entitled  to  the  estate  in  equity  from  tenor  of  the  contract^  p.  305.  {b) 
To  enforce  specific  performance.  See  ante,  div.  A.  (c)  To  action  against 
yendor  lor  not  completing  contract. 

1.  On  the  special  contract,  p.  306. 

2.  To  recover  the  deposit,  p.  307. 

(d)  To  what  title  to  the  estate  he  may  insist  on,  p.  30d.  (e)  To  have  an 
abstract,  p.  309.  (/)  To  an  assignment  of  outstanding  terms,  p.  310.  (^) 
To  attested  copies  of  deeds,  p.  310.  (h)  To  a  covenant  for  title,  p.  310. 
(t)  To  be  protected  from  fraudulent  or  voluntary  conveyances.  See  post,  tit. 
Voluntary  Conveyance,  (t)  To  be  protected  from  acts  of  bankruptcy.  See 
ante,  tit.  Bankrupt,  (k)  To  be  protected  from  judgments  or  recognizances.  |  293  } 
See  ante,  tit.  Judgments,  {t)  To  be  protected  from  unregistered  deeds.  See 
ante,  tit.  Deed. 

2d.  Of  his  duties  and  liabilities. 

(•)  To  search  for  incumbrances,  p.  310.     (6)  Liability  to  incumbrances,  p. 
311.     (e)  To  see  to  the  application  of  the  purchase  money,  p.  312.     {d)  To 
pay  interest  on  purchaser's  money,  p.  304.     (e)  To  bill  for  specific  perform- 
ance, p«  296.     (/)  To  action  at  bar  for  damages,  p.  300. 
II.  OF  PERSONAL  CHATTELS,  p.  313.. 
First.     Of  thb   parties  bftwebn   whom   the   relativb    situation    op 

YErrOOR    AND    PURCHASER   MAT   BE    CREATED,       ScO  ante,  div.    1. 

Second.  Of  the  mode  of  creating  the  relative  situations  of  ven- 
dor  AND   PURCHASER.      SsO  titS. 

Auction  and  Auctioneer,  Contract,  Covenant,  Executors  and  Administra- 
tors, Fixtures,  Frauds,  Statute  of.  Grant,  Lease,  Mortgage,  Sheriff!  . 
Third.     Of  the  consideration  requisite  to  create  the  relazivb  sito 

UATIONS   of   vendor   AND    PURCHASER,  p.  3 1 5. 

Fourth.  Of  the  mode  in  which  a  contract  of  sale  is  construed,  p, 
315. 

Fi>TH.  Of  thb  effect  of  the  relative  situation  of  vendor  and  pur- 
chaser BBINQ   CREATED. 

(a)  as  regards  the  vendor. 
First.     Of  his  rights. 

(o)     Of  his  lien  on4he  goods  for  the  price,  p.  316.     (h)     Of  right  to  stop 
them  in  transitu.     See  ante,  tit.  Stoppage  in  Transitu,     (c)     To  compel  a  |  ^94  ] 
specific  performance  of  contract  of  sale,  p.  316.     (d)     To  action  at  law  for 
nob-performance  of  contract,  p.  317. 
Second.     Of  his  liabilities. 

{a)  On  his  express  or  implied  warranty  of  title.  See  post  tit.  Warranty. 
(6)  To  a  bill  for  a  specific  performance,  p.  296.  (c)  To  an  action  at  law  for 
damages.     See  post,  div,  B.  c. 

(b)  as  regards  the  purchaser. 
First.     Of  itis  rights. 

(a)  To  the  possession  of  the  goods  in  general,  or  when  sold  on  contract  of 
sale  or  return,  p.  323.  (6)  To  enforce  specific  performance  of  the  contract, 
p.  296.  (e)  To  action  against  vendor  for  not  completing  the  contract,  p.  324. 
(d)  To  be  protected  from  fraudulent  or  voluntary  conveyances.  See  post,  tit. 
Voluntary  Conveyances,  (e)  To  be  protected  from  acts  of  bankruptcy.  See 
ante,  tit.  Bankrupts.  (/)  To  be  protected  from  judgments  or  recognizances. 
See  ante,  tit.  Judgment,  (g)  To  be  protected  from  execution.  See  ante,  tit« 
Fieri  Facias. 


I.    OF  ESTATES.* 


*  On  the  sabjcct  ^f  vendors  and  parcbasere  of  estates  see  Sir  E.  C.  B.  Sngden's 
Idvatnable  poblieation;  a  work  in  whieh  the  rates  applicable  to  ihii  complicated  and  im- 
portant branch  ofjarisprodence  Are  collected,  arranged,  and  discassed  in  a  manner  to  create 
a  wish  in  every  reader  that  many  other  divisions  ef  the  law  of  England  had  been  selected 
bj  him  for  espositien  and  comment.  The  rules  and  cases  ineloded  nnder  this  h^ad  of  the 
Abridgement  are  neceeaarily  confined  to  the  common  law  principle  and  deci^ionfj  with  the 
iiieeption  of  ^,  fev  rtfereDces  to  eqnity  decrees  in  the  notes. 
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Third.     Of  the  consipebatiox  requisite  to  create  the. relative  si- 
tuation OF  vendor  and  purchaser. 

(A)  Of  the  original  sufficienct  of  the  consideration.^. 
[  295  ]  (B)  Of  the  failure  of  the  consideration.! 

*  In  the  •bsence  of  fravd,  gross  misrepreientatioii,  or  an  indastrions  concealmsnt  of  de- 
fects in  an  estate*  a  coart  of  eqaity  wilt  compel  the  performance  of  a  contract  of  sale, 
however  inadequate  the  consideration;  2  Vern.  241;  2  Bro.  PI.  396;  8  Atk.  388;  par- 
ticalarly  where  the  estate  is  sold  by  auction,  7  Ves.  30;  3  Bro.  C.  C.  228.  Still  few 
•contracts  can  be  enforced  in  eqaity  where  the  price  is  nureaaonable,  becaa<4e  contracts  are 
not  often  strictly  observed  by  either  party;  and  if  an  unreasonable  contract  he  no^  perfor- 
.  mod  by  the  vendor,  according  to  the  letter  in  every  respect,  equity  will  not  compel  a  per- 
formance in  specie  by  the  purchaser;  see  the  cases  cited  in  n.  (a.)  3ogden*s  V.  and  P.; 
.and  Edwards  v.  Heather,  Sel.  Cha.  Ca.  S.  And  a  conveynnoe  ozecnted  will  not  be 
easily  set  aside  on  account  of  the  inadequacy  of  the  consideration;  for  there  is  a  great  dif- 
ference between  establishing  and  rescinding  an  agreement.  To  set  aside  a  convoyance, 
there  must  be  an  equality  so  strons,  gross,  nnd  manifest,  that  it  must  be  impossible  to  stale 
it  to  a  man  of  common  sense   without   producing   an   exclamation  at  the  inequality  of  it; 

£er  Lord  Thorlow  in  Gynne  v.  Heaton,  1  Bro.  C  C.  I:  and  see  Stephens  v,  Bateman, 
ro.  C.  C.  22;  Floyer  v.  Sherard*  AmhI.  18;  Heathcote  v.  Paignon,  2  Bro.  C.  C.  167, 
and  the  cases  there  cited,  Spratley  v.  Griffiths,  2  Bro.  C.  C.  179.  n.;  Low  v.  Barchard, 
9  Yes.  jun.  138;  Underbill  v.  Horwood,  10  Ves.  jun.  209.  Bote  conveyance  obtsined 
for  an  inadequate  consideration  frtfm  one  not  conusant  of  his  right,  by  a  person  who  had 
notice  of  such  right  will  be  set  aside,  although  no  actual  fraud  or  imposition  is  proved, 
Evans  v.  Llwellyo,  2  Bro.  C.  C.  150;  and  the  cases  cited  in  the  next  note.  So,  if  ad- 
vantage is  taken  of  the  distress  of  the  vendor,  the  sale  will  be  set  aside;  Heme  v.  Meeres, 

1  Vern.  466;  1   Bro.  C.  C.  176.  n.;  Gould  v.  Okenden,   4  Bro.  P.  C.  by  Toml.  19S; 
Forgason  v.  Maitland,  Gro.  and  Rnd.  of  Law  and  Eq.  p.  89.  PI.   1;  Sugden*s  V.  and  P. 
In  treating  of  inadequacy  of  price,  we  must  be  careful  to  distinguish  the  cases  of  rever- 
sionary interests, 'the   rules   respecting   which,  especially    where  an  heir   is  the  vendor, 
depend  apon  principles  applicable   only  to  themselves,   and  not  easily  definable;  9  Ves. 
jun.  246;  2  Pow.   contra,  181;  3  Wooddes.  460.  s.  7;  Gilb.  Lex  Pietor,  291;  1  Tree. 
Eq.  o.   11.  8.  12;  and  Mr.   Fonblanque's  notes.  Ibid.     The  heir  of  a  family  deal isg  for 
SB  expectancy  in  that  family,  shall   be  distinguished   from   ordinary  cases,  and  an  nneon- 
•cionable  bargain  made  with  him'^shall  not  only  be   looked  upon  as  opf^essive  in  the  parti 
-tnXar  instance,  and  therefore  avoided,  but  as  pernicious  in  principle,  and   therefore  repre*- 
eed;  per  Lord  Thurlow,  1  Bro.  C.  C.   10:  Nott  v.   Hill,  1  Vern.   14;  Earl  of  ArdglasM 
'V.  Maschamp,  1  Vorn.  287;  Twisleton  v.  Griffith,  I   P.  Wms.  810;  Corwyn  ▼.  Milner,  8 
p.  Wros.  293.  B.  (c);  Sir  John  Barnardiaton  v.  Lingood,  2  Atk.  138;  Baojph  v.  Price,  1 
Wib.  820;  Gwynne  v.  Heaton,  1  Bro.  C.  C.   1.     Bat  a  bona  fide  sale  of  reversionary 
■estate  cannot  be  set  aside,  whether  the  vendor  be   an  heir4)r   not,  Dews  v.  Brandt,  Sel. 
<!a.  (?ha.  8;  and  see  1  Bro.  C.  C.  6;  unless  fraud  or   imposition  be  expressly  proved,  or 
-be  implied  from  the  inadequacy  of  the  consideration,  or  otb^r  circumstances  attending  the 
•tale;  Nichols  v.  Gould.  2   V-es.  422;  Gwynne  v.  Heaton,  1  Bro.  C.  C.  1.     And  if  the 
•bill  be  dela}ed  for  a  length  of  time,   Moth  v.   Atwood,  5  Ves.  jun. -845;  or  the  vendor, 
with  fbll  notice  of  all  the  circumstances,  and  of  his  right  to  set  aside  the  contract,  confirm 
the  purchase.;  Cole  v.  Gibbons,  3  P.  Wms.  290,  Chesterfield  v.  Janson,  I    Atk.    801;  2 
Yes.  649;  Boughv.  Price,  I  Wils.  320;  Morse  v.    Royal,  12  Ves.  jun.  866,  equity  will 
not  relieve  against  the  sale,  although  the  aid  of  the  Court  could  not   have  been  originally 
withheld.     If  it  be  agreed  that  the  price  of  an  estate  shall  be  fixed  by  a  third  person,  and 
neb  person  accordingly  name  the  sum  to  be  paid  for  the  estate,  equity  will  compel  a  per- 
-formance  in  specie:  but  if  the  referee  do  not  act  fairly,   or  the  valuation  be  not  oarefnily 
made,  execution  of  the  contract  will   not  be  compelled,   especially  if  there  be  any  other 
ground  upon  which  the  Court  can  fasten  as  a  bar  to  its  aid;  Emery  v.  Wise,  6  Ves.  j«n. 
646;  8  Ves.  jun.  605;  Hall  v.  Warren,  9  Ves.  jun.  605. 

1  A  vendee  being  equitable  owner  of  the  estate  from  the  lime  of  the  contract  for  sale, 
flOBst  pay  the  consideration  for  it,  althoagh  the  estate  itself  be  destroyed  between  the  agree- 
ment and  the  convey anee;  and  on  the  other  hand  he  will  be  entitled  to  any  benefit  which  may 
•ecme  to  the  estate  in  the  interim;  2  Pow.  on  Contract,  61;  2  P.  Wms.  220;  1  Id.  €2; 

2  Vern.  280;  1  Bro.  C.  C.  157.  n.;  6  Ves.  jun.  349.  It  equallv  follows  from  this  gene- 
ral rale  that,  if  a  person  agree  to  give  a  contingent  consideration  for  an  estate,  as  an  rnnu- 
ity  for  the  life  of  the  vendor,  and  the  vendor  die  before  the  consideration  is  executed,  by 
which  event  the  annuity  ceases,  yet  the  purchaser  will  be  entitled,  to  a  specific  perfor- 
mance of  his  contract.  In  this  case  if  performance  of  the  agreement  were  not  compelled 
the  parties  would  stand  in  precisely  the  same  situation  as  before  the  contract;  while,  by 
performing  the  agreement,  the  estate  is  given  to  the  purchaser  without  his  paying  any  con- 
sideration for  it.  A  steady,  adherence  to  principle  coirpels  the  Court  to  overlook  the 
hardship  of  this  particular  case;  and  the  doctrine  rests  opon  high  authority ;  1  Bro.  C.  C. 
^66i  8  Id.  a09;  *J  Ves.  jun.  246. 
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FOURTU.       Of   the     effect  of  the     relative    situation    op     VEIfDOR   AND     1.  296   ] 

PURCHASER   BEING    CREATED.* 
-  (A)    As    REGARDS   THE    VENDOR. 

X First.  Of  his  rights. 
(a)   Tj  compel  a  specific  pe^joi'manct  of  the  contract  in  equity. "f 

*  It  has  beeo  before  stated  that  coorta  of  equity,  with  respect  to  agreements  for  the  6\m^ 
position  of  property,  make  the  remaikable   distinction,  that  what  is   efTectaally  contracted 
lobe   done,    is   to   be  coodtdered  as  done,  1  P,  Wms.  71S:  3  P.   Wms.  215;  t  Atk. 
572;  3  Aik.  684;  1  Yes.  494;  18  Ves.  472;  and  ihereopon  bold  that  sach  contracts  aro^ 
for  the  most  part,  eqoivalent   in  eqoity  to   actaal  conreynnces  in  taw;  1  Ves,  220;  1  P.- 
Wms.  62.   176;  8  Atk.  256;. 2  Ves.  633.     Tbos«  for  example,  npon   an   agreement  for 
the  sale  of  real  estate,  aUhoogh  for   want  of  the  legal  formalities  it  cannot  be  adjudged  ttr 
be  actually  transferred,  the  vendor  as  between  him  and   the  vendee,  8  Atk.  278.  is  fromf 
the  lime  of  the  contract   regarded  in  equity  as  a   trustee,  therefore,  for  the  purchaser,   aid 
the  latter  from  the  same  period  a  trustee  of   the  purchase  money  for  the  former;  1  Atk. 
578;  3  Atk,  273;  13  Ves.  472:  1  Msdd.  R.  588.     The  purchaser   might  enter  into  a 
sab-contract  for  the  disposition   of  his  equitable   interest  therein,  6  Ves.  852;  1  Swanst. 
5o;  Baxter  V.  Conolly,  1  Jac.    and  W.  576;  and,  upon  such   an   ogreement   to  sell  the 
■ame,  would  become  a  trustee  therefore  for  the  person  with  whom  he  should  so  contract, 
who  would  thereby  acquire  a  right  to  the   performance  thereof,   and  to  cull  on  the  original 
Tendor,  indemnifying  him  sgainst  all   costs  and  charges  for  the  use  of  his  name,    to  enabl* 
his  vendee  to   execute  the  sub-contract;  1  Swanst.  56.     A   purchaser  before  the   actaal 
cooveyaaces  to  him  are  executed  may  also  devise  bis  equitable  interest  in  the  property.  Pot- 
ter V.  Potter,  1  Ves.  487;  9  Ves.   510;  10  Ves.  611.  614;  and  if  the  estate  bo  of  inher- 
hanee,  and  he  die  without  having  made   such  a   disposition,   the  same  will  descend  to  hi» 
heir;  1  Ves.  494;  7  Ves.  274;  10  Ves.  611.  614.     And  this   doctrine  it   seems,  is  ap- 
plicable to  copyhold,  as  well  as  freehold   estates,  Hinton  v.  Hinton,  2  Ves.  681;  S.  (X 
Ambl.  277;  and  see  Davis  v.  Beard«bam,  1  Ca.  in  Ch.  80;  Greenhill  v.  Greenbill,  2 
Vem.  679;  S.  C.  Pr.  Ch.  321;  on  the  other  hand,  the  Tender  is.  in  eqoity;  the  owner 
of  the  psrchase  money,  which  is  there  regarded  as  part  of  his  personal  estate,  which   h» 
■lay  dispose  o^  as  such  during  his  life,  and  which    if  he  should  not  do  so  will  go  to   hi» 
personal    relatives;   Bnbb's  ease,'  2  Freem.  88;  7  Ves.  846;  1  Madd.  R.  588;  and  se» 
Carter  V.  Carter,  Ca.  Temp.  Talb.  271.     With  respect  lo  the  ac'os I  enjoyments,   if  by 
the  contract  sny  specific  time  may  be  fixed  therein  for  the  completion,  the  vendee  is  entitled^ 
t«  the  rents,  and  the  vendor  to  the  interest  npon  his   purchase  money  from  that  period,  6 
Yes.  862;  Burnell  v.  Brown,  I  Jac.   and  W.  168;  6    Madd.  257;  or,   if  it   be  general, 
they  are  so  respectively  entitled  from  the  time  when  the*pBrchase  money  is  completed;  lOVea^ 
613;  Acland  V.  Gaisford,  2  Madd.  R.  28.     But  as  to  the  possession,  there  is  no  change  i» 
the' notion  of  equity  until  the  purchase  money  is  actually  paid;  2  Madd.  R.  82;  and  seo    [^  S9T  } 
cose  of  Mackerel  v.  Hunt,  2  M.idd.   R.  84.  n.;  Winter  v.  Lord  Anson,   1  Sim.  and  Stu.- 
434;  lb.  444.     The  accuracy  of  these   observations  of  course  depends  upon  the  contract 
being  nliimately  carried  into  execution  ;Tor  if  it  shonld  not  be  cempletud,  equity  would  not 
ratify  and  give  eiTeci  to    such  interpretation;  I  Ves.  220;  I  Atk.  678;  2  R.   Wms.  220; 
Puine  V.  Mailer,  6  Ves.  849.  10  Ves.  618.  621;  Gaakarth  v.  Lord  Lowther,  12  Ves.  107; 
13  Ves.  47/;  1  Madd.    R.  538;  6  Madd.  257.     It  is  to  be  observed,  however,  that  the 
effect  of  thii  coiMtiociion  where  it  avails    is  that,  if  any  circumstance  occur  after  the  tim« 
for  completion  of  the  contract   to  increase  or  depreciate  the  value  of  the  property  sold,  1 
Madd.  R.  539;  or  for  the  consideration   of  ihQ  same,  the   gain  or  loss  will  attach  to  the 
person  lo  whom,  in  equity  the   same  belongs,  so  that  if  the  value  of  the  property  shonld 
become  accidentally  in  coved  afier  the    period   alluded  to  the   gain  would  accrae  to    tha 
purchaser,  1  P.  Wms.  62;  ex  parte  Manning,  2  P.  Wms   410;  1  Madd.  R.  539;  of  if  it 
should  so  become  diminiithed.  the    loss  would  fall  upon  him,  While   v.   Nutt,  P.  Wrm. 
61;  Paine  v.  Miller,  6  Ves.  849;  ex  parte  Minor,  11   Ves.  559;  and  see  Cass  t.Rudell^ 
2  Vera.  289;  be i  see   S.  C.  mentioned   1    Dro.  C.  C.  157.  n-.;  Unrtford   v.    Purrier,  1 
Madd.  R.  532;  unless  the  actual   completion   of  the  contract  shonld  have  been  unneces- 
sarily and  without  acquiescence,  Seaton  v.  Slade,  7  Ves.  ^65;  delayed  Foster  v.  Deacon; 
8  Madd.  394*;  in  the  former  instance,  on  the  part  of  the   purchaser.  Spurrier  t.  Hancock, 
4  Ves.  667;  in  the  latter  on  the  part   of  the  vendor,   1  P.  Wms.  62;  1  Madd.  R.  540; 
the  validity  of  the  contra6t,  however  depends  on  the  circumstances  at  the  time  when  it  was 
made;^  1  Atk.  404;  16  Ves.   166.     It  remains  to  be  noticed  that,  after  such  an  agreement 
has  been  entered  into,  tho  implied    trust  doscendi   with  the  property,    and  the  heir  of  the 
vendor  is  biHind   by  the  ngreumanl  to  the   execution   uf  a  coveynnce   accordingly.  Gall  ▼. 
Vermuden,  2  Freem.   199;  S.  C.   2  £q.    Ci.  Ah.  54;  and  the  personal  representatives  of 
the  purchaser  ti  die  payment  of  the  porchadQ  money  out  of  his  assets;  10  Ves.  611.  And 
with  regard  to  the  persons  who  are  respectively  entitled  in  such  case^o  a  conveyance,  and' 
to  the  purchase  money,  the  q^uestion  is  to   bo  determined   upon  the  equitable  conatraction 

t  We  have  before  had  occasion  to  notice  briefly  the  general  roles  as  to  Courts  of  equity    . 
eotertaioing  suits  to  compel  a   specific  performance)  see   ante  tit.  Specific  PerformaDCt.. 
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JQit  alhided  to;  7  Vee.  845.  10  Vet.  SOT.  And  if  tUt  agrecmeot  wert  m  binding  vpoa 
ihc  parties  that  the  perfortDanco  of  ii  w6uld  have  been  decreed,  10  Vei.  607.  attM  time 
of  I  be  death  of  the  Tender,  his  personal  rapresentative  wonld  he  entitled  to  the  imrclme 
money,  and  to  call  upon  his  real  representative  to  convey  ihe  estate;  Lacon  ▼.  Martins,  t 
Atk.  1.  And  under  similar  eircnmatances,  npon  the  death  of  the  pnrchaser,  his  heir.  Back- 
master  V.  Hurrop,  7  Vee.  S4I;  S.  C.  18  Vs.  456,  and  see  Langford  v.  Pitt,  2  P.  Wms. 
629;  or  devisee,  Potter  ▼.  Potter,  1  Ves.  437;  10  Vea,  611;  wonld  be  jaarified  in  de- 
manding a  conveyance  from  the  vendor,  and  in  calling  npon  the  personal  representative  of 
the  porchaser  to  pny  ibe  purchase  money;  bot  it  must  be  observed  that,  althongb  these 
propositions  are  jprtma  facie  trae,  they  are  subject  to  variation,  10  Ves.  608;  accojdiog 
to  the  relative  equities  of  the  parties  interested  respectively  in  the  real  or  personal  property 
of  the  deceased;  Sogden,  V.  &  P. 

-  -  ^  - 

The  following  observations  will  be  confined  to  enforcing  the  fulfilment  of  agreemenU  be« 
tween  vendor  and  purchaser.     The  Court   of  Chancery,  it  seems,  originally  regolated  its 
decision  as  to  coropolling  the  specific  performance  of  contracts  of  sale  implicitly,  npon  the 
authority  of  the  courts  of  law,  that   ii  was  the  practice  to  send  the   parties  thither  in  the 
first  instance,  to  nscertatn  whether  the  plaintiff  in  equity  had  the  legal  right,  and  aceordiqg 
to  the  verdict  to  extend  or  withhold  its  more  specific   remedy,  Ambl.  406;  Wiseman  v. 
Roper,  1  Cha.  Rep.  158:  2  Free'm.  217;  Holiia  v.  Edwards,  1  Vern.  159;  11  Vee.  592; 
in  the  course  of  time,  however,  this   percnntion  as  a  general  role,  even  where  a  remedy  m 
the  shape  of  damages  might  be  sought  at  law,  became  nnnecessaay;  and  indeed,  such  ha* 
long  been  the  high  judicial  authority  and  discretion  of  ibis  court,  that, there  have  now  beett 
many  instances  of  this   kind  in  which  it  bus  inlerfered,  where  damages  wonld  not   bavo 
been  given;  2  Freem.  246;  Cannel  v.  Buckle,  2  P.  Wms.  248;  Acton  v.  Pearce,  2  Vera. 
480;  1    Ves.  258;  2  Sch.  and   Lefr.  347.  654.     It  was  also  decreed  a  specific   perfor- 
mance where  an  action  at  law  has  been  lost  by  the  default  of  the  party  seeking  saeh  relief, 
if  it  be  nntwithstatiding   conscientious,  that  the  same  should  be  carried  into  efieot,  2  Sck. 
and  Lefr.  847;  and  where  an  action  will  not  lie  between  the  parties,  if  the  richt  be  clear 
to  the  satisfriction  of  this  court,  as  if  A.  should  coptract  with  B.,  and  B.  shenld  afterwardi 
contract  .with  C.  for  the  same   matter;  for  although  A.  could  not  sustain  an  action  againil 
C.  at  law,  he  might  in  this  court  compel  fulfilment  by  him  of  the  agreement;  8  Meriv.  486. 
Besides,  however,  its    being  necessary  that  the  Court  should  be  satisfied  of  the  plaiatiiF'a 
right,  it  must  also  appear  that  the  legal  remedy,  if  it  can  be  obtained,  would  be  inadeqnato 
8  Ves.   168;  Andlin  v.  Rutter,  1  P.  WmtL  570;  Buxton  v.  Lister,  8  Atk.  888;  Flint  Tw 
I    Q^A    I  Brandon,  8  Ves.  159^;  Davis  v.  Hone,  2  Scb.  4r  Lefr.  841;  Ibid.  368;  in  some  inetaaee* 
I    «90   J  ^^^^  remedy  may  be  more  appropriate   than  any    this  court  can  afford.  8  Vee,  168;  and 
therefore  it  must  be  aasured,   that  under  all  the  circumstances  it  is   equitable  16  givo  mora 
relief  than  the  app'icant  can   obtain   at  law;  6  Ves.  888;  10  Ves.  806;  1  Jae.  and  W. 
851.  ii  is  where  the  plaintiff  to  have  full  justice,  requires  that  the  contract  should  be  specie 
fieally  performed,  2  Bro.    C.  C.  843;  and    wherp  a    breach  of  it  would  be  productive  of 
irreparable  injuiy,  I  Jhc.  and  W.  870.  that  thia  court  so  interferes  if  it  wonld  be  eqnitablo 
by  reason  of  extrinsie  circumstances,  such  as  accident,  mistake  or  fraud:  it  would  not  grant 
a  specific  performance;  Young  v.  Clerck,   Prec.  Cha,   541;  Twining  v.  Morrice,  2  Bro« 
C.  C.  826;  Marquis  of  Townsh  nd    v.  Sinngroooi,  6  Ves.  828;  Higginson   v.  Clowes^ 
16  Ves.  516;  Clowes  v.  Higginson,    1    Ves.  and  Bea.  524;  Cadman  v.  Horter,  18  Ves. 
10;  Wall  V.  Stubbs,  1  Madd.  R.  80;  Rhodes  v.  Cook,  2  Sim.  and  Siu.  488.     And  it  may 
be  observed  that  a  Court  of  equity  for  the  most  part  gives  this  peculiar  relief  in  cases  in 
wh-icli  the  question  arises  in   respect  of  realty,  and  not  where   it  relates  to  personalty;  bnl 
that  it  does  not  so   regulate  its  interference  upon  the  disiinetion  between  the  two  deaeri^ 
tioq^  of  property. 
«  It  decrees  perfurmance  of  a  contract  for  land,  not  on  account  of  the  real  nature  thereolj 

but  because  damages  at  law,  which  must  be  calculated  upon  the  general  money  value  of  the 
land,  may  not  be  a  complete  remedy  to  the  purchaser  to  whom  the  estate  may  have  a  pecu- 
liar and  special  value.  So,  it  will  generally  refuse  to  decree  performance  ol  a  contract  fur 
the  sale  of  stock  or  goods,  not  on  account  of  their  personal  nature,  but  because  damageirat 
law  calculated  upon  the  market  price  of  the  slock  or  goods  are  as  complete  a  remedy  to  t&e 
purchaser  as  the  delivery  of  the  stock  of  goods  contracted  for,  inasmuch  as  with  the  dam 
ages  he  may  purchase  the  same  quantity  of  the  like  stock  or  goods;  1  Sim.  A  Stu.  610. 
Bui  a  contract  for  the  sale  of  personalty  may  nevertheless  be  of  such  a  character,  that  the 
subject  rootter  bearing  the  purchaser,  eitiior  intrinsically  or  from  some  attendant  oircumatan- 
cea,  a  peculiar  vafue,  the  non-fulfilment  of  it  will  not  admit  of  a  pecuniary  compensation^ 
and  in  Huch  a  case,  therefore,  ibis  court  will  hold  a  epecilic  performance  as  essential  to  jua 

Atk. 

tie, 

&  Stu.  607. 

It  would  appear  that  tliis  Court  will  not  carry  into  execution  a  contract  different  from  thai 
stated  by  the  plaintiff,  or  if  he  should  have  been  guiliy  of  laches,  or  if,  being  a  vendor,  bo 
should  be  unable  to  show  his  title  to  the  property.     But  there  are  instances  in  which  defiicta 


VENDOR  AND  PURCHASER.— (y  the  Vendor.  3It 

en«^I?!  K'o«n<J«  might  Feeiii  to  be  imputable;  in  which,   neveriheUsB,  from  exlrinsic  oir- 

nr!?!!?*"****     "PP®"^  "''!'  ^'"^  ^^""^^   ^°"'*   exercise   its  authority   in  furtherance  of  the 
principles  of  equity,  by  adminiaterin^  relief  rather  than  by  adhering  strictly  to  general  rules. 
A  more  convotiient  opportunity  will  hereafter  occur^  for  considering  the  iostances  in  which 
mis  i^ourt  doclaras  m  rules  with  reference  to  contracts  obtained  by  fraud;  and  many  cases 
8ugge»l  themselves  under  the  present  head,  illustrative  of  the   manner  wherein  accident, 
wnicft  from  Its  very  naJure  must,  if  at  all,  be  proved  by  par6l  evidence,  may  effect  the  gen- 
eral pnnciplea  of  this  Court  with  regard  to  the  execuiiou  of  agreement.     And  is  necessary 
nere  to  remind  the  reader  that,  although  such  testimony  shall  not  vary  an  agreement,  it  i# 
nevertheless    allowed   to  show  circumstances  of  fraud,  making  it  unconscientious  in  the 
party  who  so  obtained  it  to  insist  upon,  and  unjust  in  the  Court  to  decree  specific  perform- 
ance thereof;  and  that  such  proof  will  also  be  admitted  of  mistake  or  surprise;  1  Ves.  &  B. 
V    •  Vki  "^^  ipynes  v.   Statham,   3   Atk.   387;  Marquis  of  Townshend  v.  Stangroom,  6 
Ves.  388;  10   Ves.  305;  Mason  v.   Armilage,  13  Ves.  25;    13  Ves.  135;  Ramsbottom  v. 
Oosden,  I  Ves.  &  B.   165;  Higginson  v.  Clowes,  15  Ves.  516;  Clowes  v.  Higgin^on,  1    ^^  ^  ^  ; 
Vw.  &.  B.  524;  Howell  v.  George,  1  Madd.  R.  I;  Lord  W.  Gordon  v.  Marquis  of  Hertford,    [  299  J 
IMadd.  R.  106;  Flood  v.  Finlay,    2  B.    &  B.    15;  Garrard  v.    Grinling.   2  Swanst.   224. 
And  It  IS  here  to  be  remarked,  that  such  doctrine  is  not  at  variance  with  the  Statute  of  Frauds: 
1  '*  L*   °°*  thereby  enacted  that  a  written  agreement  shall  in  all  cases  be  binding,    but 
«mly  that  in  certain  instances  an  unwritten  agreement  shall  not  bind;  1  Sch.  &  Lef.  39;  2 
Madd.  R.  120.     And  although,  if  any  of  the  collatteral  circumstances  which  attended  it« 
and  afford  ground  for  impeaching  the  same,  should  be  reduced  into  writing,  the  rule  would  / 

apply  to  them;  such   circumstances   require  not  that  kind  of  evidence;  for,  being   ddiors 
the  agreement,  they  do  not  vAry  it,  but  admitting  the  truth  thereof,  ahow  that  it  ought  not 
to  bind  the  party;  and  the  same  may  therefore  l)e  proved  by  parol;  1  Cox.  R.  405.     The 
extent,  however,  to  which  this  Court  will  apply  its  rule  of  refusing  relief,  upon  the  ground 
of  mistake  so  proved,  is,  as  already  intimated,  the  subject  to  which  our  attention  is  farera 
drawn.     It  would  be  extremely  inconvenient  if  such  proof  were,  in  every  instance,  to  pre- 
vent this  Court  fVom   decreeing   performance  of  a  contract;  and,  therefore,  it  is  laid  dowa 
That,  where  there  are  small  inaccuracies  which  are  capable  of  compensation,  although  it 
would  decree  a  specific  performance,  it  would  take  care,  however,  that  substantial  justice 
should  bo  done   between  the  parties;  10  Ves.  306;  1  Madd.  R.  166;  and  see  Guest  v.- 
ilemfray,  5  Ves.  81  d.     And  this  is  not  in  derogation  of  the  rules  of  the  courts  of  law,  but 
rether  in  prevention  of  their  forms  being  made  instruments  of  injustice;  inasmuch  as  if  it 
Were  to  confine  its  extraordinary  relief  to  cases  of  strict  legal  title,  it  would  euable  parties 
to  avail  themselves  of  the  rigid  rules  of  law  for  unconscientious  purposes;  13  Ves.  77.     If, 
therefore,  advantage  be   attempted  to  be  taken  of  an  unimportant  circumstance,  to  avoid 
performance  of  a  contract,  it  will  interfere:  thus,  for  instance,  if  an  agreement  should  be 
entered  into  for  the  sale  of  a  term  of  ninuty-eight  or  ninety-seven  years  therein,    although 
he  would  be  nonsuited  in  an  action,  this  Court  would   give  him  a  specific  performance  of 
the  contract,  with  compensation  to  the  purchaser  for  the  defect,  Idid.;  and  upon  the  same 
principle,  small,  19  Ves.  221.  outgoings,  Holland  v.  Norris,  1  Cox,  R.  59:  Esdale  v.   Ste- 
phenson, 1  Sim.  k  Stu.  122.  or  encumbrances,  Guest  v.   Homfray,  5  Ves.  818;  Halsey  v. 
Grant,  13  Ves.  73;  Horniblow  v.  Shirley,  3  Ves.  81.  would  form  no  objection  to  such  relief 
being  afforded.     Where,  in  the  case  of  a  sale,  all  the  property  was  described  as  a  freehold^ 
but  a  small  portion  of  it  turned  out  to  be  held  merely  at  will,  the  purchaser  was  decreed  to 
fulfil   hid  agreement    and  compensation  was  directed  to  be  made  to  him  in  respect  of  that 
part  of  the  property  held  by  such  inferior  tenure;  Calcrafl  v.    Roebuck,   1  Ves.  jun,  221. 
And  it  is  here  worthy  of  notice,  that  this  Court  has  compelled  specific  performance  where 
there  were  small  encumbrances,  upon  an  indemnity  against  them  being  given  to  thepur- 
cliaser  by  the  vendor,  Horniblow  v.  Shirley.   13  Ves.  81;  and  Halsey  v.   Grant.  Ibid.  73y 
but  it  has  since  been  declared,  that  although  this  Court  can  give  compensation.  Guest  t 
Homfray,  5  Ves.   818.  it  cannot  compel  a  purchaser  to  take  an  indemnity;  Bulmanno  v. 
Lumley,  I  Ves.  4*  B.  2^4. 

It  seems  tliat  where  there  is  any  mistake  in  the  description  of  the  quantity  or  extent  of 
the  property,  or  in  the  definition  of  the  quality,  or  of  the  degree  of  interest  in  it,  or  where 
there  is  any  defect  in  the  title  to  part  of  the  same,  there  is  a  considerable  difference  as  ta 
the  decree  of  this  Court,  whether  it  is  the  vendor  who  seeks  to  compel  the  purchaser  ta 
accept  part  of  what- he  contracted  for,  with  adequate  compensation  in  respect  of  the  rest» 
or  whether  the  latter  calls  upon  the  former  to  complete  his  contracts  as  far  as  he  is  able, 
offering  to  lake  a  fair  remuneration  for  the  defect.  Irt  the  one  case  it  appears  the  Court  is 
very  suun  in  regarding  the  substance  of  the  transaction,  whiUt  m  the  other  it  is  more  liber- 
al and  will  allow  the  purchaser  to  take  almost  what  he  pleases,  so  long  as  the  value  of  the 
re'sl  can  be  ascertained.  The  truth  of  this  observation  is  collected  from  the  general  tenor 
of  the  cases  on  tliis  subject,  rather  than  from  any  specific  authority;  ^•^'^o'^/Yf  \^^  Ves. 
315,  316;  1  Swansu  64;  MiUigan  v.  Cooke,  16  Ves.  1;  3  Ves.  &  B.  192;  ^  »•  *  «•  64; 
but  it  is  to  be  observed  that,  even  where  the  application  is  by  the  vendor,  an  obj^ection  of 
the  nature   here  alluded  to  may  have  been  waived  by  the  defendant^,  proceeding   after 


VOL. 


JTff  VENDOR  AND  PURCHASER— A  to  E$iaie^. 

[  300  1  {h)  To  an  action  ai  law  Jor  non-performance  of  the  contract.* 

The  plain  1.     Glayebrook  V.  WooDRow.  M.  T.  1799.  8  T.  R.  366* 

liff,  ID  or  jjjQ  plaintiff  covenanted  to  sell  to  the  defendant  a  school-house,  &c.,  and 

taln^M  ac  ^^  convey  the  same  to  him  on  or  before  the  1st  of  August,  1797,  and  to  deUvcr 

tion  ogniDSt  jac.  &  W.  468;  Heaphy  v.  Willi  2  Sim.  &  Stu.  29;  Morris  v.   Clarkson,   3  S^ransl.  558; 
a  purcbas     |„  ^hich  the  Court  refused  to  impouryl  a  part  of  ihe  purchase  money  for  the  purpose  of  in- 
er,  mu8ti)e  demnifying  ihe  vendee  against  the  consequences  of  a  defect  in  the  title.     According  to  the 
prepared  to  gjfjg^  interpretation  adopted  in  the  courts  of  law,  every  proper  term  of  a  contract  should,  in 
•how  that    carfying  it  into  effect,  be  accurately  attended  to;  and  particularly,  the  limes  therein  limited 
lie  baa  per    f^J,  i|,^  performance  of  subsidiary  acts  should  be  punctnally  observed.     It  is  a  c^neral  rule 
in  this  Court,  that  it  will  nevertheless  interfere  aHer  the  time  of  completion  of  the  contract 
has  elapsed,  if  the  defendant  will  substantially  huve  that  for  which  be  contracted,  13  Ve«. 
228.  and  his  object  in  entering  into  it  will  noi  be  defeated;  Crofion  v.   Ornosby,  2  Sch.  k- 
Lefr.  604.     It  seems  however  to  be  established,  that  in  certain  cases,  by  agreement  of  the 
parties,  time  may  be  made  of  ibe  essence  of  the  contract,  3Meriv.  84;   1  Jae,  JtW,  420; 
3  Madd.  447.   6  Madd.  26;  and  in  case  it  most  be  observed  hs  strictly  as  at  law;  and  that 
in  others  it  necessarily  is  so  from  the  nature  of  the  subject  matter  of  the  bargain;  1  Turn. 
R.  79:  Coslake  v.  Till,  1  Russ.  R.  376.     Thus  upon  the  sale  of  a  reversion,  in  which  case 
it  may  be  inferred  that  the  vendor  is  in  want   of  the  consideration  money,  and  to   whom 
therefore  it  is  of  importance  that  the  principal  should  be  paid  at  ihe  time   anpointed,  News- 
man V.  Rogers,  4  Bro.  C.  C.  391;  and  see  Lord  Ormond  v.  Anderson,  2  Bail.  &  Bea.  37l); 
or  where  the  value  of  the  property  is  peculiarly  lluble  to  fluciualion,  as  national  Ftock,  For- 
rest V.  niwcs,  4   Yes.   492;    Doloret   v.   Rothschild,   1 .  (Sim.    ^   Sin.    590;  or  where   the 
agreement  is  to  sell  a  valuation,  to  be  made  by  individuals  named  within  a  certain  period, 
Morse  v.  Morest,  6  Madd.  26;  time  is  of  the  essence  of  the  contract.     But  the  benefit  of 
the  general  doctrine  may  be  waived  by  tho  conduct  of  the  party  entitled  thereto,  HudsOD 
Y.  Bartrum,  3  Madd.  R.  440;  for  this  Court  will  not  permit  its  own  rules  to  be  instmmen- 
tal  to  injustice;  and  therefore  will  not  allow  a  party  who  has  laid  by  wiih  the  view  of  deter- 
mining whether  the  bargain  would  be  ultimately  advantageous  or  otherwise,   to  abandon  it, 
or  to  claim  a  speci&c  performance   according  to  his  caprice;  Allev  v.  Deschamps,  |3  Yes. 
22G;  and  Ibid.  228;  Phillips  v.  Lord  Kensington,  5  Dow.  P.  C.   GI;   Pritchard  v.  Ovey,  t 
Jac.  Sc  W.  396.     And  here  it  is  observable  that  the  question,   whether  time  was  originalJj 
nf  the  essence  of  the  contract,  and  whether,  if  it  were,  it  cont'uiued  so  to  be,  are  questions 
depending  on  evidence;  Levy  v.  Lindo,  3  Meriv.  81. 

If  there  be  a  period  limited  in  an  agreement  for  the  performance  of  any  specified  or 
subsidiary  act,  but  not  so  expressly  as  to  render  it  imperative  that  the  same  should  be 
strictly  observed,  and  the  nature  of  the  subject  matter  should  not  require  that  construction, 
and  inconsequence  of  inevitable  accident,  .4  Yes.  690.  note,  or  any  other  of  the  circum> 
stances  which  usually  obtain  the  tavotir  of  this  Court,  should  pass  by  without  its  fulfilment, 
a  specific  execution  of  the  contract  would  nevertheless  be  decreed;  Radcliffe  v.  Warring> 
ton,  12  Yes.  326;  Heame  v.  Tenant,  13  Yes.  287;  Davis  v.  Hone,  2  Sch.  It  Lefr.  341; 
Jessop  V.  King,  2  Ball.  k.  Bea.  94.  If,  however,  the  plaintiff  should  be  cuilty  of  oondoct 
which  would  render  it  inequitable  to  assist  him,  whilst  the  defendant  should  not  have  acted 
improperly,  or  in  a  manner  from  which  waiver  coul^  be  implieii,  this  Court  would  not 
remit  the  consequences  which  would  ensue  nt  law  from  his  non-observance  of  the  time; 
Lloyd  v.  Collett,  4  Bro.  C.  C.  496;  8.  C.  4  Yes.  669.  But  this  Court  considers  both 
parties  as  equally  bound  to  exert  themselves  in  bringing  about  the  completion  of  the  con- 
tract; and  therefore  if  ihey  should  be  negligent,  the  one  in  not  proceeding,  and  the  other  by 
acquiescence  in  the  delay, «  specific  performance  might  be  decreed;  Pincke  v.  Curteis,  4 
Bro.  C.  C.  329;  Fordyce  v.  Ford,  Ibid.  494;  Jones  v.  Price,  3  Anstr.  924;  Seaton  v. 
Slade,  7  Yes.  265;  Wood  v.  Bernal,  19  Ves.  220;  Hudson  v.  Biirtram,  3  Madd.  440.  And 
if  the  fault  should  lie  with  the  defendant  alone,  it  is  hardly  necessary  to  say  that  relief  would 
be  given  against  him;    Pritchard    v^  Ovey,  1  Jac.  Sc  W.  396;  6  Madd.  27, 

•  The  usual  remedy  by  a  vendor  against  a  purchaser  for  not  fulfilling  his  contract  is  an 
action  of  assumpsif.  To  sustain  a  suit  of  this  description,  the  plaintiff  most  be  prepared 
to  establish  the  contract  of  sale,  the  performance  by  himself  of  all  conditions  precedent, 
and  ihe  defendant's  default.  We  have  already  explained  (.see  ante,  .tit.  Frauds,  Statute 
of,)  that  by  tho  29  Car.  2.  c.  3,  4.  no  action  shall  be  brought  whereby  to  charge  any  person 
upon- any  contract,  or  sales  of  landy?,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  ihe  ;\greemonl  upon  which  such  action  shall  be  brought,  or  some 
memorandum,  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  bc^charged 
therewith,  or  some  other  person  thereunto  by   him  lawfully  authorized.     The  requisites  to 

five  validity  to  a  contract  under  this  statute  have  been  fully  pointed  out  in  a  prior  volume, 
t  is  only  necessary  to  subjoin  that  the  note  or  writing  must  specify  the  terms,  for  otherwise 
pU  the  danger  of  perjury,  which  the  statute  intended  to  guard  againstj  would  be  let  in;  Sugd. 
V.  and  P.  76.  Thus,  where  an  auctioneer's  receipt  for  the  deposit  was  set  up  as  an  agree- 
ment, it  was  rejected,  because  it  did  not  state  the  price  to  be  paid  for  the  estate,  Blsgden 
V.  Bradbear,  12  Yes.  466;  but  had  the  receipt  referred  to  the  conditions  of  sale  bom  to 
have  entitled  the  Court  to  look  at  them  for  the  terms,  it  might  have  been  enforced  as  an 
agreement;  Ibid,  So,  if  n  letter  properly  signed  does  ootconuin  the  whole  agreeneot,  yet 
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up  the  possession  to  him  on  or  before  the  24th  June,  1798:  and  in  constdera-    f  301   I 
tion  thereof,  defendant  covenanted  to  pay  the  plaintiff  120/.  on  or  before  the  formed  all 
iBt  August,  1797.     Held  that  the  covenant  to  convey  and  that  for  the  pa-/"  p^^red Wi 
inent  of  the  money  were  dependant  covenants,  and  that  the  plaintiff  could  not  Jone  by 
maintain  an  action  for  the  120/.  without  averring  that  he  had  conveyed  or  ten-himundef 
dered  a  conveyance  to  the  defendant;  6  East,  555.  the  cod 


tract. 


2.  Baxter  v,  Lewis.  H.  T.  1801.  E.T:ch.  Forest,  61. 

A  bill  was  brought  by  the  plaintiff  for  the  specific  perform  mce  of  a  con- 
tract  for  tho  purchase  of  an  estate;  to  which  the  defendant  answered  that  the  1^*1*®™*^ 
plaintiff  could  not  make  a  good  title,  and  therefore  refused  to  pay  the  purchase  ;„  ji,©  ,», 
money.     The  Court  'referred  it  to  the   Master  to  inquire  into  the   plaintiff's  sence  of  an 
title,  who   reported  ii  to  be  a  good  one;  upon   which  it  was  decreed,  that  the  express atip 
defendant  should  pay  the   purchase  money.     The  defendant  disobeying  that  "y|.*^*2LLr 
decree,  an  attachment  was  filed  against  him  by  order  of  the  Court  for  a  con-Pj-  ^^  -. 
tempt.     The  Court  refused  the  application,  thinking  it  wasincumbent  on  the  jg  bound  to 
defendant  to  prepare  and  tender  the  conveyance,  and  pay  the  purchase-money ;  prepare  and 
1  Cro.  718,    .  lender* 

if  it  BCtaally  refer  to  a  writing  llml  does,  it  will  bb  sufficient,  thouj^h  the  latter  writing  is  not^*^"^^ 
tigaed,  and  parol  evidence  ia  admisajble  to  -show  the  identity  of  the  vvriiing  referred  to,  *'*®**' 
cftnan  v.  Cooke,  I  Sch.  and  Lef\.  2*2;  Allen  v.  Oennet,  3  Taunt.  169;  see  also  Gordon  t. 
Trevelyan,  I  Frice,  64;  Cooper  v.  Smith,  15  East,  103;  Sygd.  V.  and  P.  76;  ili«  agree- 
ment cannot  be  enforced  unlesm  both  the  contracting  partien  are  named  in  it;  Charlowood 
Y.  Duke  of  Bedford,  I  Atk.  497.  Bat  where  tho  performance  of  a  condition  precedent 
has  been  dispensed  with,  the  Uit:pensation  may  be  stated  in  tho  declaration,  and  the  fulfil- 
ment of  the  condition  need  not  be  proved;  Jones  v.  Berkley,  Doug.  684. 

*  And  it  is  quite  clear  where,  by  the  terms  of  the  contract,  the  purchaser 
18  to  prepare  the  conveyance,  the  seller  may  bring  an  action  for  the  money 
without  tendering  a  conveyance.     According  to  the  case  of  Phillips  v.  Field- 
ing, ^H.  Bl.  123.  on  averment  in  the  declaration  that  the  plaintiff  was  ready 
and'  willing  to  make,  and  did  make,  it  appear  to  the  defendant  that  he  had  a 
good  and  sufficient  title  in  fee  simple  of,  in,  and  to  the  property,  is  not  suffi- 
cient; it  ought  to  be  shown  that  the  plaintiff  really  had  an  estate  in  fee  simple, 
or  according  to  the  terms  of  the  sale,  and  the  particulars  of  such  estate;  but 
•ee6  East,  655;  Sugden's  Law  of  Vend,  and  Pur.  210.    !4.  4th  Edit.     In 
Lu.xton  v.  Robinson,  Dougl.   620.  it  was  also  held  that  the  plaintiff  ought  to 
state  his  title;  and,  where  it  is  quite  certain  that  the  vendor  was  seised  of  the 
legal  estate,  it  may  be  prudent,  at  least  in  one  count,  to  make  an  averment  ac- 
C(^dingly,  instead  of  risking  a  declaration  in  the  general  form.    Where  a  title 
has  been  made  out  to  the  satisfaction  of  the  defendant,  an  averment  to  that  ef- 
fect may  suffice.     See  Martin  v.  Smith,  6  East,  655;  2  Wentw.  105.   Where: 
the  agreement  is  that  the  vendor  need  not  make  out  his  title,  he  need  not  set 
it  forth-  8  Taunt.  62.     See  Precedent,  id.     The  precedent,  by  way  of  in- 
ducement, usually  avers  that  the  plaintiff  was  seised  in  fee  at  the  time  of  the 
sale:  3  East,  410;  6  East,  655;  2  Wentw.  91      But  this  seems  unnecessary, 
as   it   is  not   absolutely  requisite  that  the  vendor  should  have  the  legal   title 
in  him  at  that  time,  and  it  is  sufficient  if  he  obtain  it  a  reasonable  time  before 
the  day  appointed  for  the  completion  of  the  sale;  Sugden's  Law  of  Vend.  &. 
Pur   4th  Edit.  210,  21 1 ;  Thompson  v.  Miles,  2  Esp.   Rep.  184.     But  if,  on 
tenderinft  a  draft  to  the  defendant,  he  refused  to  read  it,  and  discharge  the  plain- 
ttff  from  executing  it,  it  is  sufficient  to  prove  this;  it  is  not  incumbetjt  on  the 
Xintiff  to  20  on,  and  do  a  nugatory   act;    Jones  v.  Barkley     Dougl.  684;  6 
CS  Phimps  V.  Fielding,!  h/bI.  123.  But  where,  by  the  terms  of  the  a- 
^l^nf  the  vendee  is  to  prepare  the  conveyance,  the  vendor  may  mamtam 
fracTon'iuho^^^^^^^^  a'conveyance,;Hawkins  v.  Kemp,  3  East,  410; 

!n/iMhe  conveyance  is  to  be  executed  at  the  •xpense  of  the  vendee  the  lat- 
and  If  the  ^^onveyance  i  Willock,  5  East.  198.     See  Sugden's 

Sw  of  Tender  r/purchSeT  ^j  "ni  see'Manin  v.  SmUh,  2  Sn.Uh  5« 
l^woi    \«"""'  •^   wTo/ihnm     1  East    627;  Lord  E  don's  opinion  in  Seton  V. 

877;  iord  Rosdyn's,  in  Pincke  y.  Cartels,  4  Bro.  C.  C.  332.     wiiere  tiia 
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I  303  ]  defendant  agrees  to  pay  the  whole  or  part  of  the  purchase  money,  on  having 
a  good  title,  it  is  necessary  for  the  vendor  to  allege  what  title  he  had,  and  to 
prove  it  accordingly;  Phillips  v.  Fielding,  2  H.  Bl.  123.     See  the  Duke  of 
St.  Alban's  v.  Shore,  1  H.  Bl.  270.  And  where  a  good  title  is  to  be  made  out 
by  a  certain  day ,  the  vendee  is  not  bound  to  make  any  application  before  the 
day;  Berry  v.  Young,  2  Esp.  C.  640.  n.     But  where  the  vendor  averred  that 
he  was  seised  in  fee,  and  made  a  good  and  satisfactory  title  to  the  purchaser  by 
the  time  specified  in  the  conditions  of  sale,  it  was  held  to  be  sufficient,  and 
.that  it  was  unnecessary  for  him  to  show  how  he  deduces!  his  title  to  the  fee; 
Martin  v.  Smith,  6  East,  555.     Although  it  is  unnecessary  to  notice  in  the  de- 
claration representations  in. the  particulars  of  sale  as  to  the  state  of  repairs 
and  other  collateral  matters,  yet  it  is  essential  to  prove  at  the  trial  that  the 
plaintiff  can  make  title  to  the  several  matters  as  sold;  Thomson  ▼.  Miles,  1 
£8p.  C.  1 84.     Thus  where  the  particulars  of  sale  state  a  right  of  cart-way  to 
be  appurtenant  to  a  house,  it  is  sufficient  to  set  out  so  much  of  the  agreement 
aa  relates  to  the  house,  without  stating  that  part  which  relates  to  the  cartway, 
but  still  the  title  to  the  cart-way  must  be  proved  on  the  trial;  Ibid.     The  pur- 
xshnser  of  a  lease  under  a  contract,  describing  it  as  containing  none  but  (he 
usual  covenants,  is  not  bound  to  accept  an  assignment  if  the  lease  contain  an 
unusual  covenant,  although  it  be  bad  in  law;  Hartley  v.  Petrall,  Peake's  C. 
131.     A  defendant  who  has  never  applied  for  a  title  is  not  allowed  to  set  op 
ihe  want  of  it  against  the  plaintifi*  who  has  obtained  one;  per  I;iOrd  KenyoD, 
in  Thomson  v.  Miles,  1  Esp.  C.  184.  after  the  commencement  of  the  action. 
But,  upon  an  undertaking  by  a  vendor  to  convey  a  new  inclosure  to  the  ven- 
dee, he  must  convey  the  legal  estate;  it  is  not  sufficient  for  the  vendor  to8uI>* 
•stitute  the  vendee's  name  for  his  own  to  entitle  him  to  an  assignment  from  the 
commissioners;  Casse  v.  Baldwin  and  others,  1  Stark'.  Rep.  65.    It  is  not  suf- 
ficient to  show  by  mere  presumptive  evidence  that  the  premises  hare  been 
discharged  from  an  incumbrance  to  which  they  were  formerly  subject.  Where 
a  leasehold  was  sold  as  subject  to  a  ground  rent,  which  was  said  to  have  beea 
apportioned  out  of  a  larger  rent,  but  such  an  apportionment  was  not  evidenced  by 
any  existing  deed,  but  only  by  presumptive  evidence,  it  was  held  that  the  pur- 
chaser was  not  bound  to  accept  the  title;  Burnwell  v.  Harris,  1  Taunt.  434. 
Where  the  objection  to  a  title  was,  that  it  was  doubtful  whether  the  wife  of  a 
party  to  a  deed  thirty  years  old  was  barred  by  that  deed  of  her  dower,  it  was 
held  that  it  was  no  answer  to  prove  upon  the  trial  that  the  wife  was  dead,  no 
such  proof  having  been  given  before;  Wilde  v.  Fort,  4  Taunt.  334.  It  seems 
to  be  quite  settled  that  a  court  of  law  will  take  notice  of  equitable  objections 
to  titles;  it  would  be  fruitless  to  compel  the  defendant  to  pay  money  which  a 
court  of  equity  will  order  him  to  refund;  Maberly  v.  Robins,  1  Marsh,  25S; 
6  Taunt.  6^;  and  per  Lord  Alvanley,  in  Elliott  v.  Edwards,  3  B.  &  P,  18!. 
In  the  caseof  Alpass  V.  Watkins,  8  T.  R.  516.   Lord  Kenyon  held  that  a 
court  of  law  could  not  enter  into  equitable  objections  to  a  title  where  the  pur- 
chaser is  plaintiff;  where  the  words  of  the  condition  were,  that  the  vendor 
should  make  a  good  title,  it  was  held  that  he  must  make  out  a  title  good  both 
at  law  and  in  equity,  Malberly  v.  Bobins,  1  Marsh,  258;  for  the  question  is, 
whether  the  condition  has  been  complied  with.     The  olaintiff  must  prove  hfs 
title  to  the  property  sold;  and  if  he  produces  his  title  deeds  at  the  trial  in  proof 
4)f  his  title,  it  seems  that  it  will  not  be  necessary  for  him  to  call  the  subscrib- 
j^g  witnesses;  Sugd.  V.  &  P.  216;  2  Phil.  Ev.   99;  Thompson  v.  Miles,  1 
Esp.  185;   sed  vide  Crosby  v.  Percy,  1  Campb.  304.  contra;  in  which  it  was 
bolden  by  Mansfield,  C.  J.,  that  the  remote   assignee  of  a  term  cannot  prove 
his  interest  without  proving  the  origfinal  lease  and  the  mesne  assignments;  Earl 
V.  Baxter,  2  Bl.  Rep.  1228;  Doe  v.  Parker,  Peake,  Ev.  59. 

If  the  purchaser  has  not  made  an  application  for  the  title  before  the  com- 
mencement of  the  action,  and  no  time  is  fi.xed  upon  for  completing  the  con- 
tract. It  will  be  sufficient  if  the  plaintiff  can  show  a  good  title  in  himself  at  the 
time  of  the  trial;  Thompson  v.  Miles,  1  Esp.  185;  Wilde  v.  Forte,  4  Taunt 
036;  Bartlett  v.  Tuchin,  6  Taunt,  259.     It  is  good  ground  for  defence  uncjef 
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the  general  issue  that  an  erroneous  misstatement  or  misdescription  has  been 
wilfully  introduced  into  the  conditions  of  sale,  to  make  the  land  appear  more 
Taluable;  Duke  of  Norfolk  v.  Worthy,   Campb.    340;  and  see   Vernon   v. 
Keys,  12  East,  637.     So,  where  a  person  is  employed  to  bid  by  the  vendor  at 
the  sale,  not  for  the  purpose  of  preventing  a  sale  at  an  undervalue,  but  to  take 
the  advantage  of  the  eagerness  of  the  bidders  to  screw  up  the  price,  it  seems 
that  this  will  be  deemed  a  fraud;  Smith  v.  Clarke,  )'2  Ves.  483;  Sudg.  V.  Sc 
^  P.  24;  Howard  v.  Cattle,  6  T.  R.  642.     See  ante^  lit.  Auction  and  Auction- 
eer.   The  defendant  may  also  insist  upon  a  defect  in  the  plaintiff's  title,  and 
it  seems  that  A  court  of  law  will  enter  into  equitable  objections  to  a  title;  Mal- 
berly  v.  Robins,  5  Taunt  625;  Elliot  v.  Edwards,  3  B.  ^  P.  181;  Sugd.  V. 
&P.  219;  but  see  Alpasse  v.  Watkins,  8  T.  R.  516;  Romilly  v.  James,  I 
Marsh,  600:  2  Phil.  Ev.  101;  see  also  Rex  v.  Toddington,  1  i"S.  &  A.  660. 
So,  that  the  defendant  may  show  that  the  plaintifi*  had  an  interest  in  the  pre- 
mises for  a  shorter  time  than  he  contracted  to  sell,  Farrer  v.  Nightingale,  2 
Esp.  639;  Hibbert  v.  Shee,   1  Campb.  113;  or  that  the  premises  are  subject 
to  an  incumbrance  or  annual   payment,  of  which  no  notice  has  been  given; 
Turner  T.  Beaurain,  Sudg.  V.  &  P.  252;  Barnwell  v.  Harris,  1  Taunt.  430. 
The  purchaser  may  reject  a  questionable  title;  and  therefore  a  purchaser  of 
a  lease  under  a  contract  describing  it  as  containing  none  but  the  usual  cove^ 
nant,  though  such  covenant  is  probably  bad  in  point  of  law;  Hartley  v.  PeU 
hall,  Peake,  131;  see  also  Waring  v.  Hoggart,   1  R.  ^  M.  39.     Where  a 
lease  was  sold  by  auction,  and  produced  and  read  at  the  time,  and  amongst  the 
premises  demised  was  a  summerhouse,  which  had  been  pulled  down  before  the 
sale,  it  was  held  that  the  purchaser  was  not  bound  to  complete  the  contract, 
though  no  mention  was  made  of  the  summer  house  in  the  particulars  of  sale; 
Granger  V.  Worms,  4  Campb.  83.     Where  the  property  consisted  of  several 
parcels  sold  by  auction  in  distinct  lots,  Lord  Kenyon  held  that  the  vendor  hav«- 
mg  made  out  a  title  to  a  single  lot  only,  the  whole  contract  might  be  rescinded,    <; 
considering  the  purchase  of  the  several  lots  as  having  been  made  with  a  yicw 
to  a  joint  concern,  and  that  the  contract,  for  the  convenience  and  interest  of 
the  purchaser,  must  be  understood  to  be  an  entire  contract  for  the  wholes. 
Chambers  y.  Griffith,  1  Esp.  149;  but  see  Emmerson  v.  Heelis?,  2Taunt.  38^ 
James  V.  Shore,  1  Stark.  36;  Sugd.  V.  &  P.  257;  where  it  issaid  that  Cham- 
bers v.  Griffith  cannot   be  maintained  as  an  authority;  the    purchaser  may 
refuse  to  take  a  conveyance  executed   under  a  power  of  attorney,  as  it  multi«- 
plies  bis  proofs;  Coore  v.  Callaway,  1  Esp.  116;  Richards  v.  Barton,  Id,  268. 
*  Eqnity  considers  that  which  is  agreed  to  be  done  as  actually  performed, 
and  a  purchaser  is  therefore  entitled  to  the  profits  of  the  estate  from  the  time 
fixed  upon  for  completing  the  contract,  whether  he  does  or  does  not  take  posr 
session  of  the  estate,  6  Ves.  jun.   143.  352;  and  as  from  the  time  the  money 
belongs  to  the  vendor,  the  purchaser  will  be  compejled  to  pay  interest  for  it,  if 
it  be  not  paid  at  the  day;  Davy  v.  Barber,  2  Atk.*489;  Sir  James  Lowther  v. 
the  Countess  Dowager  of  Andover,  1  Bro.   C.  C.  306;  and  see  6  Ves.  jun. 
352.  This  is  so  plain  a  rule  that  no  disputes  could  ever 'arise  on  it  if  the  pur- 
'  chase  money  were  not  frequently  lying  dead;  in  which  case  it  becomes  a  ques*- 
tion  whether  the  loss  of  interest  shall  fall  on  the  vendor  or  purchaser. 

If  the  delay  in  completing  the  contract  be  attributed  to  the  purchaser,  he 
will  be  obliged  to  pay  interest  on  the  purchase  money  from  the  time  the  con- 
'  tract  ought  to  have  b^en  carried  into  effect,  ahhough  the  purchase  money  has 
been  lying  ready,  and  without  interest  being  made  of  it;  Calcrafl  v.  Roebuck, 
i  Ves.  jun.  221 ;  Sugden,  V.  and  P.  But  if  the  delay  be  occasioned  by  the 
default  of  the  vendor,  and  the  purchase  money  has  lain  dead,  the  purchaser 
will  not  be  obliged  to  pay  interest.  The  purchaser  must,  however,  give  no- 
tice to  the  vendor  that  the  money  is  lying  dead,  Calcraft  v.  Roebuck,  ubi.  sup. 
as  otherwise  there  is  no  equality;  the  one  knows  the  estate  is  producing  in- 
terest^ the  other  does  not  know  that  the  money  does  not  produce  interest; 
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Powell  V.  Martyr,  8  V«s.  j^n.  146;  Comer  v.  Walkley,  cited  infra,  Where- 
ever,  therefore,  a  purchaser  is  delayed  as  to  the  title,  and  means  to  insist  upon 
this,  he  ought  to  apprize  the  other  party  that  he  was  making  no  interest;  but 
even  if  a  purchaser  gave  such  notice,  yet  if  it  appears  that  the  money  was 
not  actually  and  bona  fide  appropriated  for  the  purchase,  or  the  purchaser  de- 
rived the  least  advantage  from  it,  or  in  any  manner  mpde  use  of  it,  the  Court 
would  compel  him  to  pay  interest.  If  no  time  be  limited  for  performance  of 
the  agreement,  and  the  purchaser  be  let  into  possession  of  the  estate,  he 
must  pay  interest  on  the  purchase  money  from  that  time;  see  ex  parte  Man- 
ning, 2  P.  Wms.  410. 

It  cannot,'however,  be  laid  down  as  a  general  rule,  that  a  purchaser  of  es- 
tates under  a  private  agreement  shall  from  the  time  of  taking  possession  pay  in- 
terest. At  any  rate,  although  the  conveyance  be  executed,  yet  he  shall  not  pay 
interest  but  from  the  time  of  taking  possession,  if  prevented  fron  so  doing  by 
the  vendor;  per  Lord  Hardwicke,  in  Blount  v.  Blount,  3  Atk.  636.     But  k 
most  be  a  strong  case,  and  clearly  made  out,  in  which  he  shall  not  pay  inter- 
<6st  where  he  has  received  the  rents  and  profits;  8  Ves.  jun.  148.  149.    Where 
interest  is  recovered  at  law,  it  is  always  at  the  rate  of  5/.  per  cent ,  but  in  equi- 
ty the  rate  of  interest  allowed  has  usually  been  4  per  cent.;  Calcraft  v«  Roe- 
l)uck,  1  Yes.  jun.  221;  Child  v.  Lord  Abingdon,  1  Ves.  jun.  94;  Comer  v. 
Walkley,  Reg.  Lib.  A.   1784.  fo.  625;  Pollexfen  v.  Moore,  Reg.  Lib.  B. 
1745.  fa   283.   at  the  bottom;    Smith  v.  Hibbard,  Chan.  July   11,   1789; 
M'Queen  v.  Farquhar,  Lib.  Beg.  B.  1804.  fol.    1095;  Browne  v.  Fenton, 
fiolls,  June  23,  1807.  M.  S. ;  and  see  Lord  Rosslyn's  judgment  in  Lloyd  v. 
Collet,  4  Ves.  jun.  609.  n.;  Sugden.  V.  &.  P.     In  Blount  v.  Blount,  3  Atk. 
•636.  Lord  Hardwicke  said,  the  Court  would  give  such  interest  as  was  agree- 
jtble  to  the  nature  of  the  land  purchased;  but  this  seems  never  to  be  taken  ki- 
40  consideration,  nor  indeed  ought  it  to  be;  interest  being  given  not  so  much 
4M1  account  of  the  profits  of  the  estate,   as  the  unjust  detention  of  the  pur^ 
xhaae  money.     The  true  principle  by  which  the  rate  of  interest  should  be 
£zed  seems  to  be  the  market  rale  of  interest  of  money  secured  on  landed 
^property;  Incledon  v.   Northcoto,  3  Atk.  438.  439;  and   see  2  Ves.  jun. 
dll,  5i2;  §ed  vide  Sitwell  v.  Barnard,  6  Ves.  jun.  520;  and  therefore  in  a 
iate  case,  a  purchaser  was  declared  to  pay  interest  at  41.  lOi.  per  cent; 
-Sugden  V.  ^  P. 

ff  Where  a  vendor  delivers  possession  of  an  estate  to  a  purchaser  without 
receiving  4he  purchase  money,  equity,  whether  the  estate  be.  Chapman  v. 
Tanner,  1  Vern.  267;  Pollexfen  v.  Moore,  3  Atk.  272;  and  see  1  Bro.  C. 
C.S02.  424;  ^  Ves.  jun.  483;  or  be  not,  Smith  v.  Hibbard,  2  Dick.  730; 
Charles  V.  Andrews,  9  Mod.  152.  conveyed,  and  although  there  was  not  any 
specifltl  agreement  for  that  purpose,  gives  the  vendor  a  lien  on  the  lands  for  the 
money;  so,  on  the  other  hand,  if  the  vendor  cannot  make  a  title,  and  the  pur- 
chaser has  paid  any  part  of  the  purchase  money,  it  seems  that  he  has  a  lien 
for  it  on  the  estate,  although  he  may  have  taken  a  distinct  security  for  the  mo- 
ney advanced;  Lacon  v.  Mertins,  3  Atk.  1, 

But  equity  would  not  formerly  raise  this  equitable  lien  in  favour  of  a  papist 
incapable  of  purchasing,  Harrison  v.  Southcote,2  Ves.  as  it  would  have  been 
giving  him  an  interest  in  land.  If  a  vendor  take  a  distinct  and  independent 
security  for  the  purchase  money,  his  lien  on  the  estate  is  gone;  such  a  security 
is  evidence  that  he  did  not  trust  to  the  estate  as  a  pledge  for  his  money;  ^ 
Ves.  jun.  483.  But  it  seems  quite  clear,  that  merely  taking  a  covenant,  bond, 
or  note,  for  the  purchase  money,  or  any  part  of  it,  will  not  discharge  the  ven- 
dor's equitable  lien  on  the  estate;  and  it  seems  that  the  same  rule  mu.st  pre- 
vail, although  the  estate  is  sold  for  an  annuity,  and  a  covenant,  bond,  or  note, 
is  taken  for  Beouriog  the  payment  of  it;  Tardige  v.  Scrughan,  1  Bro.  C.  C. 
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4-23,  cited.      Where  a  security  by  bond  or  note  is  given  for  the  purchate 
money,  and  it  is  intended  that  (he  vendor  shall  not  have  a  lien  on  the  estate  for 
the  money,  a  declaration  to  that  effect  should  be  inserted  in  the  conveyance, 
which   would  effectually  prevent  a  Hen  being  raised  by  equity  upon  the  pre- 
sumed intention  of  the  parties.     Although  equity  raises  a  lien  in  favour  of  a 
vendor,  yet  it  is  not  extended  to  third  persons,  that   is,  where  the  vendor  is 
satisfied  out  of  the  personal  estate  of  the  purchaser,  in  exclusion  of  a  third 
person,  that  person  cannot  resort  to  the  equitaUe  lien  of  the  vendor  on  the 
estate,  or,  in  other  words,  cannot  require  the  purchased  estate  and  the  per- 
sonal estate  to  be  marshalled.      It  appears,  then,  that  this  equitable  lien  pre- 
vails against  the  purchaser  and  his  heir,  and  all  persons  clairping  under  him, 
with  notice,  although  for  valuable  consideration;  Hearne  v.  Botelors,  Gary's 
Cha  Rep.  25;  Walker  v.  Preswick,  2Ves  622;  Gibbons  v.  Baddall,  2  Eq. 
Ca.  Abr.  €82,  n.  C.  to  D.;  Elliot  v.  Edwards,  3  Bos.  and  Pull.  181.     But  it 
of  course  would  not  prevail  against  a  bona  fide  purchaser  without  notice,  and 
llie  mere  deduction  of  the  title  to  the  estate  from  the  first  vendor  by  recital  will 
not  l>e  sufficient  to  affect  him,  for  that  docs  not  show  it  was  not  paid  for;  t 
Bro.  C.  C.  302. 

^  In  equity,  when  a  contract  is  made  for  the  sale  of  an  estate,  the   Court 
considers  the  vendor  as  a  trustee  for  the  purchaser  of  the  estate  sold;  Atcher- 
ley  v,  Vernon,  JO  Mod.  618;  Davie  v.  Beardsham,  1    Cha.  Ca.  39;    Ladjr 
Fohain^s  case,  cited  Ibid;  and  see  1  Term  Rep.  601;  Green  v.  Smith,  1  Atk. 
572;  and  the   purchaser  as  a  trustee  of  the  purchase  money  for  the  vendor,. 
Green  v.  Smith,  ubi  8upra\  Pollexfen  v.  Moore,  3  Atk.  272.      Therefore  the 
eontract  will  not  be  discharged  by  the  bankruptcy  of  either  the  vendor,  Orle- 
bar  V.  Fletcher,  I  P.  Wms.  737;    or  vendee,  3  Ves.  jun.  265;    Bowles  v, 
Rogers,  6  Ves.  jun.  26,  n.     So,  the  death  of  the  vendor  or  vendee  before- 
the  conveyance,  Paul  v.  Wilkins,  Poth.  106;  or  surrender,  Barker  v.  Hill,  2 
Chap.  Rep.  1 13;  or  even  before  the  time  agreed  upon  for  completing  the  coO"-- 
tract,  is  in  equity  immaterial;    Winged  v.  I-efebury,  2  Eq.  Ca.  Ab.  32,  PL 
43.      If  the  vendor  die  before  payment  of  the  purchase  money,  it  will  go  to* 
his  executors,  and  form  part  of  his  assets,  Sikes  v.  Lister,  5  Vin.   Abr.  54f . 
PI.  28;  Baden  v.  Earl  of  Pembroke,  2  Vern.  213;  Bubb's  case,  2   Freemv 
38;  Smith  v.  Hibbard,  2  Dick.    712;  Ffcley  v.  Percival,  4  Bro.  C.  C.  419; 
and  even  if  a  vendor  reserve  the  purchnlQ  money,  payable  as  he  shall  ap- 
point by  an  instrument  executed  in  a  panicular  manner,  and  afterwards  exer- 
cise his  power,  the  money  will,  as  between  his  creditors  and  appointees,  be 
assets;  Thompson  v.  Soane,  2  Vern.  319,  466. 

A  vendee  being  actually  seised  of  the  estate  in  contemplation  of  equity, 
most  bear  any  loss  which  may  happen  to  the  e$tate  between  the  agreement  and 
conveyance,  and  will  be  entitled  to  any  benefit  which  may  accrue  to  it  in  the 
interim.      It  is  a  consequence  of  the  same  rule,  that  a  purcha«er  may  sell  or 
charge  the  estate  before  the  conveyance  is  executed,  Seaton  v.  Sladc,  7  Ves. 
jun.  265;   1  Ves.  220;  6  Ves.  jun.  352;    but  a  person  claiming  under  him* 
must  submH  to  perform  the  agreement  in  toto,  or  he  cannot  be  relieved:  Dyer 
v.  Pulteney,  Barnard,  Rep.  Cha.  160.     So,  he  may  devise  the  estate  if  free- 
hold, Davi^i's  case,  3  Salk.  85;    Miller  v.  Mills,  Mose,  1^23;    Alleyne  v.  Al- 
leyne,    IMose,   262;    Atcherley  v.  Vernon,   10  Mod.  518;    Gibson  v.   Lord 
Montford,  1  Ves.  485,  before  the  conveyance;  and   if  <;opyhold,   before  the 
surrender,  Davie  v.  Bcardham,  1   Cha.  Ca.  39;    Nels.  Cha.  Rep.  76;    Cha. 
Rep.  2;  Greenhill  v.  Greenhill,  2  Vern.  679;  Prec.  Cha.  .320;  Atcherley  v. 
Vernon,    10  Mod.   518;    Robson  v.  Brown,  Oct,  1740.  S.  P.;    9  Ves.  jun. 
510;  and  that,  although  the  estate  is  contracted  for  at  a  future  day,  TrimuePs 
case,  Mose,  265,  cited;    Atcherley  v.   Vernon,   10  Mod.   518;    Gibson  ▼. 
I^rd  Montford,  1  Ves.  485;  or  the  contract  is  entered  into  by  a  trustee  for 
hiro;  Greenhill  v.  Greenhill,  2  Vern.  679.     And  the  devisee  wUl  he  entitled 
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1.   On  the  special  contract.* 
•  Cornish  v.  Rowley.  M.  T.  1793.  K.  B.  Selw.  N.  P.  170.     Abridged  Mty 
ante,  tit.  Money  Had  and  Received.  S.  P.   Berry  v.  YotJifo.  T.  T. 
1795.  2  Esp.  640. 
^ho  ven  Per  Lord  Kenyon.     The  vendor  must  be  prepared  to  make  out  a  good  title 

dee  in«y  q„  i\^^  ^^y  y^\^Q^  ^\^q  purchase  is  to  be  completed .  Indulgence,  I  am  aware, 
Sction'ififie  *^  often  given  for  the  purpose  of  procuring  probates  of  wills,  letters  of  admin- 
Vendor  is  istration,  and  acts  of  parliament.  But  this  indulgence  is  voluntary  on  the  part 
iiot  prepar  of  the  intended  purchaser.  U  is  the  duty  of  the  seller  to  be  ready  to  verify  his 
«d  to  make  abstract  at  the  day  on  which  it  was  agreed  that  the  purchase  should  be  com- 
^ile*on**°ho  Pj®^®^5  *^'*^®  seller  deliver  an  abstrait  setting  forth  a  defective  title,  the  plain- 

cVrm        ^*ff  "nay  object  <o  >t- 

which  the  • — ^  

parcha«e  is  to  have  the  estate  paid  out  of  the  personal  estate  of  the  purchaser;  Miloer  r^ 
lo  bo  com    jviiiig^  j^Xose,  12.3^  Brome  v.  Monck,  lO  Ves.  jun.  597;  Sug.  V.  &  P.  1S6. 
plotod.  *  n  ^|jg  vendor  refuses,  or  is  unable  to  complete  his  contract,  the  purcha* 

ser  may  declare  specially  on  (he  contract;  in  case  he  has  made  a  deposit,  or 
paid  any  part  of  the  purchase  money,  he  may  recover  it  in  an  action  for  money 
had  and  received.     In  the  former  action  he  will  be  entitled  to  recover  tbe  de- 
posit, and  also  interest,  and  any  expences  to  which  he  may  have  been  put  in 
invesngnting  the  title  by  way  of  special  damage;  in  the  latter  he  wiU  be  enti- 
tled to  recover  the  purchase  money  or  deposit  only;  Camfield  v.  Gilbert,   4 
Esp.  1221;  Walker  v.  Constable,  1  B.  and  P.  306;  Sugd.  V.  and  P.  213.  I» 
neither  form  of  action  can  he  recover  compensation  for  the  fancied  goodness 
of  bis  bargain,  where  the  vendor  is  without  fraud  incapable  of  making  a  title, 
Flureau  v.  Thornhill,  2  W.  Bl.  107;  Bratt  v.  Ellis,  Sugd.  V,  and  P.  40;  the 
expenses  of  investigating  the  title  cannot  be  recovered  under  a  count  for  mo^ 
ney  paid;  Camfield  v.  Gilbert, 4  Esp.  S2.    In  a  special  action  on  the  contract 
by  the  purchaser,  he  must  prove  the  performance  by  himself  of  all  conditions 
precedent,  the  defects  of  the  vendor's  title;  and,  when  he  seeks  to  recover  the 
deposit,  the  payment  of  such  deposit.     It  will  not  be  enough  to  prove  that  ilie 
title  has  been  deemed  by  conveyance  to  be  insufficient. 

The  plaintiff  is  entitled  to  recover  damages  on  counts  properly  framed;  not 
only  the  amount  of  his  deposit,  but  also  interest  upon  it,  and  even  interest  oq 
the  residue  of  the  purchase  money,  which  has  been  lying  ready  to  be  paid 
without  making  interest;  Flureau  v.  Thornhill,  2  Black.  1073.    It  seems  that 
he  may  also  recover  the  expenses  incurred  in  investigating  the  title;  Kirtland 
V.  Pounsett,  2  Taunt.    145;    Turner  v.  Beaurian,  cor,  I^rd.  Ellenborough, 
Guildh.  Snd  June,  1806;    but  see  Camfield  v.  Gilbert,  4  E»p.  C.  ^1;    and 
Wild  v.  Fort,  4  Taunt.  334,  where  Mansfield,  C.  J.,  held  the  contrary;  and 
ruled  also  that  interest  on  the  deposit  was  not  recoverable.      And  where  the 
vendor  misrepresents  the   charges   aflecting  the   estate,  the   purchaser  may 
recover  the  interest  of  the  money  procured  to  con^plete  the  purchase,   as 
well  as  the  expenses  of  investigating  the  title  and  completing  the  conveyance; 
Richards  v.  Barton^  1  Esp.  C.  268;  Turner  v.  Beaurian,  Sugd.  V.  &  F.  309f 
Coore  V.  Calloway,  1  Esp.  C.  1 15;  as,  where  the  intended  grantor  of  an  an- 
nuity represents  that  there  was  no  judgments  against  him,  in  consequence  of 
which  the  intended  purchaser  does  not  search  until  the  transaction  is  ready  to 
be  completed;  Coore  v:  Calloway,   1  Esp.  C.    115.      And  if  the   action  be 
brought  against  an  agent  who  sold  without  sufficient  autliority,  the  plaintiS^ 
may  also  recover  the  costs  of  a  suit  against  the  princhpal  for  a  specific  perform 
raance;  Jones  v.  Dyke,  Sugden's  V,  &  P.  App.  No.  8. 

Where  the  vendee  relies  on  a  defect  in  the  vendor's  title,  and  no  fraud  is 
imputable  to  the  vendor,  the  plaintiff  does  not  usually  recover  more  than  no-* 
roinal  damages;  B.  §•  P.  107;  Flureau  y.  Thronhill,  2  Blac.  1078;  Brig's 
ease,  Palm.  364.  In  the  case  of  Bratt  v.  Ellis,  C.  B.  Mich,  and  Hil.  T.  45 
Geo,  3,  cited  in  Mr.  Sugden's  Treatise,  App.  No.  7,  where  an  auctioneer 
having  a  lien  on  property,  sold  it  after  the  expiration  of  the  authority  given  him 
by  the  owner,  who  refused  to  complete  the  contract,  the  Court  is  stated  t(^ 
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2.   To  recover  the  depoiil.*  \   8(Wf  "] 

{d)   To  what  title  to  the  estate  he  may  \n$i9t  on.t 

■  llfcilM 

have  held  that  the  purchaser  was  not  entitled  to  more  than  the  deposit,  with 
interest,  the  costs  of  investigating  the  title,  and  the  costs  of  the  action  as  be* 
tween  attorney  and  client;  although  the  jury,  on  the  execution  of  a  writ  of  in*^ 
quiry,  after  judgment  by  default,  had  given  a  verdict  for  3150i.  allowing  350/.  • 
as  damages  for  the  loss  of  the  bargain, 

*  In  an  action  for  money  had  and  received  to  recover  the  deposit,  or  any 
portion  of  the  purchase  money,  which  may  have  been  paid,  the  plaintiff  must 
prove  the  contract,  the  payment  of  the  money  and  the  defects  in  the  vendor's 
title.      To  enable  the  purchaser  to  maintain  this  action  the  contract  must  be 
disaffirmed  ab  iniiio.     If  the  purchaser  has  had  an  occupation  of  the  premises 
under  the  contract,  he  adopts  the  contract,  and  cannot  disaffirm  it  afterwards  by 
quitting  the  premises,  as  the  parties  cannot  be  put  in  the  same  situation  in  which 
they  before  stood;  Hunt  v.  Silk,  5  East,  449.      If  the  original  contract  be 
void,  as  if  it  be  a  parol  agreement  for  the  sale  of  lands,  the  purchaser  can  only 
recoyer  his  deposit  in  this  form  of  action,  since  he  cannot  sue  upon  the  spe- 
cial contract;  iValker  v.  Constable,  1  B.  4r  P-  306.      Interest  cannot  be  re^ 
covered  under  a  count  for  money  had  and  received,  Ibid;  Tappendal  v.  Ran- 
dall, 2  B.  &  P.  472;  Marshal  v.  Poole,  13  East,  100.      Where  the  vendor 
was  unable  to  complete  his  contract  on  the  day,  and  it  also  appeared  that  the 
purchaser  was  not  prepared  to  pay  the  purchase  money  on  that  day.  Beat,  0^ 
jr.,  held,  that  the  agreement  was  entirely  vacated,  and  the  purchaser  entitled 
to  recover  his  deposit;  Clarke  v.  King,  1  R.  &  M.  394.    Although  a  purcha^ 
ser  be  expressly  required  to  tender  a  conveyance,  yet,  if  a  bad  title  be  produ- 
ced, he  may  maintain  an  action  for  the  recovery  of  his  deposit  without  tender-* 
ing  a  conveyance;    Lowndes  v.  Bray,  Sugd.  V.  &  P.  223.      So,  where  the 
yendor  has,  by  selling  the  estate,  incapacitated  himself  from  executing  a 
conveyance  to  the  purchaser,  further  trouble  and  expense  on  his  part  is  unne-^ 
cessary,  and  he  may  accordingly  sustain  an  action   without  tendering  a 
conveyance  or  the  purchase  money;  Knight  v.  Crockford,  1  Esp.  188;  Sugd^ 
V.  &  F.  223.     A  payment  of  the  deposit  to  the  asent  of  the  vendor  is,  in  law, 
A  payaicnt  to  the  principal;  and  in  action  against  the  latter  for  the  recovery  of 
the  money,  it  is  immaterial  whether  it  has  actually  been  paid  over  to  him  or 
not;  Duke  of  Norfolk  v.  Worthy,  1  Campb.  337.      If  the  deposit  hds  beea 
paid  to  the  auctioneer,  an  action  will  lay  against  him  before  payment  over  to 
hisjprincipal,  Burrough  v.  Skinner,  5  Burr.  2639;  a'nd  see  Edwards  v.  Hodding, 
5  Taunt.  815;  but  it  seems  that  interest  on  the  deposit  cannot  be  recovered  from 
liim  except  under  particular  circumstances;  at  all  events,  not  before  a  demand 
for  the  repajiment  of  the  money  has  been  made  upon  him;    Le^v.  Munn,  8 
Taunt.  46;  Farquhar  v.  Farley,  7  Taunt.  594;  Su^d.  V.  &  P.  487.     Where     " 
an  auctioneer  does  not  disclose  the  name  of  his  prmcipol,  an  action  will  li« 
against  himself  for  damages  on  breach  of  contract;   Hanson  v.  Roberdeau^ 
Peake,  120;  and  see  Simon  v.  Motivos,  3  Burr.  1921 ;  Owen  v.  Gooch,  2  Esp. 
567.     Where  the  purchaser  recovers  the  deposit  only  from  the  auctioneer,  he 
may,  in  a  special  action  against  the  vendor,  recover  interest,  and  the  expenses 
of  investigating  the  title;  Farquhar  v.  Farley,  Taunt.  592. 

t  A  purchaser  has  a  right  lo  require  a  title  commencing  at  least  sixty  yeani 
previously  to  to  the  time  of  his  purchase,  because  the  Statute  of  Limitations^ 
32  Hon.  8,  c.  2;  21  Jac.  1,  c.  16;  could  not  in  a  shorter  period  confer  a  title. 
Even  sixty  years  are  not  sometimes  sufficient;  for  instance,  if  it  may  reasona- 
bly be  presumed,  from  the  contents  of  the  abstract,  that  estates  tail  were  sub- 
sisting, the  purchaser  may  demand  the  production  of  the  prior  title.  It  ap- 
pears that  a  purchaser  of  a  leasehold  estate  must  insist  upon  the  product  ion  of 
the  lessor's  title;  for  a  lessee  is  a  purchaser  pro  tatUo'i  arid  it  should,  therefore 
seem  that  he  is  not  entitled  to  call  upon  the  lessor  for  an  inspection  of  his  title, 
but  would  not  meet  with  any  favour  if  he  negected  to  do  so,  for  no  one  s  mis- 
fortune is  so  much  slighted  by  the  Court  as  his  who  buys  a  thing  in  the  realty, 
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r  508  ]  Hartley  v.  Pekall.  T.  T.  1791.  Peake,.131. 

1'he  title  of  This  wiis  enaction  on  an  agreement  to  take  a  public-house.  At  the  time 
fered  to  ihe  jj^g  parties  were  treating  about  the  house,  the  defendant's  appraiser  was  pro- 
must  2^8  needing  to  examine  the  lease,  when  the  plaintiff  stopped  him;  the  lease  con- 
good  leoal  tained  nothing  but  the  usual  and  ordinary  covenants,  and  the  house  was  a  free 
title,  and  house.  The  plaintiff  was  not  the  original  lessee,  but  the  person  who  had  aa- 
noi  merely  signed  the  lease  to  him  were  brewers,  and  had  procured  a  covenant  to  be  in- 
cn  equita     gerted  that  the  plaintiff,  his  executors,  administrators,  and  assigns,  should  deal 

with  them,  and  purchase  at  their  brewery  all  the  beer  consumed  in  the  house. 

No  such  covenant  was  inserted  in  the  original  lease. 

Per  Lord  Kenyon.  When  a  man  buys  any  commodity,  he  expects  to  have 

a  clear  indisputable  title,  and  not  such  a  one  as  may  be  questionable  at  leaet 

in  a  court  of  law.     No  man  is  obliged  to  buy  a  lawsuit. 
'  [  309  1  (e)  To  have  an  abstract.     See  also  ante,  tit.  Abstract. 

j*»»>e^en  Berry  v.  YouNO.  E.  T.  1796.  S.Esp.  640.  n. 

read^^with  ^^^^^^  ^  ^^^^  of  an  estate,  it  was  agreed  that  a  good  title  should  be  made 
hia  nbntract^^^  ^J  ^^^  ^^^^  ^^  July.  In  the  beginning  of  July  the  purchaser  called  od 
and  title  the  vendor  to  show  him  the  title  deeds;  but  he  not  having  them  in  his  possee- 
de969  at  sion,  gave  the  purchaser  an  abstract  of  the  title,  which  did  not  contain  any  of 
^^A^h^  ^^  ^^^  deeds;  and  although  it  was  suggested  that  an  application  ought  to  have 
clikier  m"ay  ^«®^  ^^^^  ^0  the  vendor  at  an  earlier  period,  yet 

tfnJ  does  not  look  into  the  title;  Roswell  v.  Vaughan,  Cro.  Jac.  196;  Lysnejr 
V.  Selby,  *2  Ld.  Raym.  1 IJ8;  in  Keech  v.  Hall,  Doue.  21 ;  and  see  Waring 
V.  Mackfeth,  For.  Ex.  Rep.  129;  11  Ves.  jun.  343.  Lord  Mansfield  appears 
to  have  taken  it  for  granted  that  a  lessee  had  a  right  to  examine  the  title  deeds 
and  not  even  a  dkium  to  the  contrary  has  ever  been  judicially  advanced;  Wa- 
ring V.  Mackreth,  For.  Ex.  Rep.  129;  H  Vep.jun.  343;  12  Id.  326.  A  pur- 
chaser may  refuse  to  accept  a  conveyance  executed  under  a  power  of  attorney; 
Coore  V.  Calloway,  I  Esp.  115;  Richards  v.  Boston,  1  Esp.268. 

Although  a  purchaser  cannot  be  compelled  to  take  a  doubtful  title;  yet 
nevertheless  he  will  not  be  permitted  to  object  to  a  title  on  accouut  of  a  mere 
probability,  because  a  court  of  equity,  in  carrying  agreements  into  executioD, 
governs  itself  by  a  moral  certainty;  it  being  impossible,  in  the  nature  of  things, 
that  there  should  be  a  mathematical  certainty  of  a  good  title;  therefore,  suf- 
gestions  of  old  entails,  or  doubts  what  issue  persons  have  left,  whether  more 
.or  fewer,  are  never  allowed  to  be  objections  of  such  force  as  to  overturn  a  title 
to  an  estate;  1  Atk  20,  per  Lord  Hard wicke;  and  see  Lord  Braybroke  r. 
loskip,  8  Ves.  jun.  417;  Dyke  v.  Silvester,  12  Ves.  jun.  126.  So,  wherej 
Lyddal  v.  Weston,  2  Atk.  19,  upon  a  purchase,  it  appeared  that  the  estate  had 
been  originaify  granted  by  the  crown,  in  which  grant  there  was  a  reservation 

*-  of  tin,  lead,  and  all  royal  mines;  yet,  as  there  had  been  no  search  made  for 
the  mities  for  111  years,  and,  upon  exammation,  the  probability  was  great 
there  were  no  such  mines,  Lord  Hardwicke  decreed  a  specific  performance. 
Where  an  abstract  begins  with  a  recovery  to  bar  an  entail,  it  is  usual  in  practice 
to  call  for  the  deed  creating  the  entail,  in  order  to  see  that  the  estate  tail  and  re- 
mainder over,  if  any,  were  effectually  barred.  But  if  the  deed  is  lost,  and 
possession  has  gone  with  the  estates  by  the  recovery  fo»-  a  considerable  length 
of  tune,  and  the  presumption  is  in  favour  of  the  recovery  having  been  duly  suf- 
fered, the  purchaser  will  be  compelled  to  take  the  title,  althoiigh  the  contents 
■   ?fu    f  n^    ^'■^'*^»"g  ^^^  «n'a»i  <Jo  not  actually  appear;  Coussmaker  v.  SowelL 

.  Cb  4  May,  1791.  M.  S,  Sugd.  V.  &  P.  Where  a  vendor  is  tenant  in  tail. 
With  reversion  to  himself  in  fee,  and  the  reversion  has  vested  in  different  per- 
sons,  a  common  recovery  is  generally  required  by  the  purchaser;  because 
that  bars  the  remainder,  while  a  fine  lets  it  into  possession,  and  thereby 
snbjects  the  whole  fee  to  any  incombrance.  which  before  affected  the  reversion 
only.  But  unless  some  mcumbrance  appear,  or  the  title  to  the  reversion  is  not 
clearly  deduced  the  Court  will  refuse  to  compel  a  vendor  to  suffer  a  recovery, 
on  account  of  the  mere  probability  of  the  reversion  having  been  incumbered. 
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Lord  Kenyon  ruled  otherwise,  as  the  seller,  he  said,  ought  to  be  prepared  ■v*^'*^  ^^^ 
to  produce  his  title  deeds  at  the  particular  day.  agreement 

(/)    ^o  an  assignment  of  outstanding  terms  f    See  also  ante^  tit.  Trustees.        r^ia  I 

{g)   To  attested  copies  oj  deeds. %  l^'^^J 

(h)   To  a  covenant  for  title. ^ 
Second.     Op  his  duties  and  liabilities, 
(a)  To  search  for  incumbrances.  \\ 

*  The  Tendor  must  at  his  own  expense  furnish  the  purchaser  with  an  abstract  of  his  fnu- 
niments,  and  deduce  a  clear  title  to  the  estate.  Formerly,  the  title  deeds  themselves  were 
deh'vered  to  the  purchaser,  and  his  solicitor  prepared  the  abstract  at  his  expense,  and  the 
abstract  wns  compared  with  the  title  deeds  by  the  counsel  before  whom  it  was  laid.  The 
abstract  ought  to  meniion  every  incumbrance  whatever  effecting  the  estate,  and  should, 
therefore,  contain  an  account  of  every  judgment  by  which  tlie  estate  is  affected;  Richards 
V.  Barton,  1  Esp.  Ca.  268.  But  equity  considers  it  complete  whenever  it  appears  that, 
npon  certain  act»done,  the  le»al  and  equitable  estates  will  be  in  the  purchaser,  which  may 
be  long  before  the  title  can  be  completed;  8  Ves,  jan.  436.  Tjie  strict  rule  seems  to  be, 
that  the  vendor  must  procure  the  fee  to  be  vested  either  in  himself  or  a  trustee  for  him,  and 
that  a  parchaser  is  not  eompellable  to  bear  the  expense  of  a  long  conveyance,  on  acconnt 
of  the  legal  estate  having  been  outstanding  for  a  lengih  of  time,  or  of  the  estate  being  sub- 
ject to  incumbrances,  which  are  to  be  paid  ofi;  1  H.  Blackst.  280.  It  is  not,  however, 
veiy  usual  to  insist  upon  this,  unless  the  title  cannot  be  perfected   without  a  private  act  of 

Iiarfiament.  id  which  case,  the  expense  of  obtaining  it  is  always  borne  by  the  vendor.  Un> 
ess  there  be  an  express  stipulation  to  the  contrary,  the  expense  of  the  conveyance  falls 
the  purchaser,  2  Ves.  jun.  155.  and  note;  this  is  the  universal  practice  of  the  profession, 
who,  as  we  have  already  seen,  must  in  that  case  prepare  and  tender  the  conveyance.  The 
expense  attending  the  execution  of  the  conveyance  is,  however,  always  borne  by  the  vendor; 
Sugd.  v.  and  P.  This  rule  does  not,  however,  prevail  in  equity;  for  it  is  there  considered 
equally  ia<;umbent  on  the  purchaser  to  ask  for  the  abstract,  as  the  vendor  to  deliver  it. 
And,  therefore,  if  a  purchaser  do  not  call  for  the  abstract  before  the  timo  agreed  upon  for 
its  deliveryy  Guest  v.  Homfray,  5  Ves.  jun.  818;  or  do  not  ask  for  it  until  it  has  become 
impossible  to  execute  the  agreement  by  the  day  fixed,  Jones  v.  Price,  3  .Anstr.  924;  equity 
will  consider  the  time  as  waived.  So,  if  the  purchaser  receive  the  abstract  aAer  the  day 
appointed,  and  do  at  the  time  object  to  the  delay,  hi*  cannot  afterwards  insist  upon  it  as  « 
bar  to  a  performance  in  specie;  Smith  ▼.  Buraam,  2  Anstr,  527;  and  see  Setoo  v.  Slade, 
7  Ves,  jim.  265. 

f  The  importance  of  obtaining  an  assignment  of  all  oustanding  terms  cannot  be  too 
strongly  impressed  on  purchasers.  If  a  purchaser  have  no  notice,  and  happens  to  take  a 
defective  conveyance  of  the  inheritance,  defective  either  by  reason  of  some  prior 
conveyance,  or  of  some  prior  charge  or  incumbrance;  and  if  he  also  take  an  assign- 
ment of  a  term  to  a  trustee,  for  him,  or  to  himself,  where  he  takes  the  conveyance* 
of  the  inheritance  to  his  trustee,  in  bo*.h  these  cases  he  shall  have  the  benefit' of  the  term 
to  protect  him,  that  is,  he  may  make  use  of  the  legal  estate  of  the  teim  to  defend  his  pos- 
session; or,  if  he  has  lost  his  possession  to  recover  it  at  common  law,  notwithstanding 
that  his  adversary  may  at  law  have  the  strict  title  of  the  inheritance;  Willoughby  v.  Wil- 
loDghby,  i  T.  R.  763.  per  Lord  Hardwicke;  and  see  For.  69.  The  expense  of  the  assign- 
ment  of  terms  of  years  which  a  purchaser  can  require  to  be  assigned  to  attend  the 
inheritance  must  be  borne  by  the  purchaser  himself,  but  the  title  to  them  must  of  course  be 
deduced  at  the  expense  of  the  vendor;  and,  if  a  term  has  never  been  assignecf  to  attend 
the  inheritance,  the  vendor  must  bear  the  expense,  not  only  of  deducing  tlie  title,  but  alsb 
of  the  assignment  of  the  term  to  a  trustee  of  the  purchaser's  nomination  to  attend  the 
inheritance.  ^  .  . 

t  if  a  pnrchaser  cannot  obtain  the  title-deeds,  he  is,  as  we  have  already  seen,  entitled  to 
attested  copies  of  them  at  the  expense  of  the  vendor,  unless  there  be  an  express  stipulation 
to  the  contrary;  Dare  v.  Tucker,  6  Ves.  jun.  460;  Berry  v.  Young,  2  Esp.  Ca.  640,  n.; 
and  although  ne  may  not  be  entitled  to  the  possession  of  the  deeds,  yet  he  has  a  right  to 
inspect  ihem,  and  the  vendor  must  produce  them  for  that  purpose;  Berry  v.  Young,  ubi 
rap.     But  a  purchaser  is  not  entitled  to  attested  copies  of  instruments  on  record. 

§  The  purchaser  is  authorzed  to  insist  on  a  covenant  for  good  title.  The  nature  and 
effect  of  this  covenant  has  been  fully  stated  and  examined  under  tit.  Covenant,  ante. 

I  There  are  few  cases  in  which  judgments  should  not  be  searched  for  on  the  part  of  the 
purchaser,  and  if  there  is  any  reason  to  suspect  the  vendor,  it  is  absolutely  necessary  to 
search  immediately  before  the  conveyance  is  executed,  lest  any  judgments  may  have  been 
entered  up  during  the  treaty;  although  if  any  judgments  should  be  entered  up  after  the 
purchase  money,  being  an  adequate  consideration,  is  actually  paid,  equity  would  relieve  tne 
purchaser  against  the  iudgmenis,  notwithstanding  thai  they  were  entered  up  previously  to 
the  execution  of  the  conveyance,  the  vendor  being  inequity  o"!?  «  ?™«»«^[''',*^®  P""": 
chaser,  and  a  judgment  being  merely  a  general  lien,  and  not  a  specific  hen  on   he  land    a„d 
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are  dulj  re^Miered,  as  the  estate  may  be  lost  by  neglecting  to  do  so.  And  if  it  appear  that 
any  deed  has  not  been  duly  registered,  the  vendor  must  procure  it  to  be  registered  at  his  own 
expense  previouly  to  the  completion  of  the  contract;  although,  indeed,  it  sometimes  happens 
tbatan  mstrument  not  being  registerijd  prevents  an  objection  being  made  to  the  title. 

*  It  appears,  therefore^  that  there  are  two  cogent  reasons  why  a  meiporial 
of  the  conveyance  should  be  duly  registered  immediately  after  the  execution 
of  the  conveyance:  the  one,  that  a  prior  incumbrancer  might,  during  the  de- 
Jay,  register  the  incumbrance;  the  other,  that  a  delay  might  give  an  unprinci- 
pled vendor  an  opportunity  of  selling  the  e&tate  to  a  bona  fide  vendee  without 
notice;  who,  if  he  registered  his  deeds  before  the  registry  of  the  first  convey- 
ance^  would  certainly  prevail  against  the  first  purchaser;  Sugden,  V.  and  P. 
3.  ch.  29  K  A  court  of  equity  acts  upon  the  conscience,  and  as  it  is  impossi- 
ble to  attach  any  demand  upon  the  conscience  of  a  man  who  has  purchased 
for  a  valuable  consideration,  bonafidcy  and  without  notice  of  any  claim  on  the 
estate,  such  a  man  is  entitled  to  the  peculiar  favour  and  protection  of  a  court 
of  equity. 

And  it  has  been  laid  down  as  a  general  rule  that,  a  purch^iser  bona  fide  and 
for  a  valuable  consideration,  without  notice  of  any  defect  in  his  title  at  the  time 
he  made  his  purchase,  may  buy  or  get  in  a  statute,  mortgage,  or  any  other  in- 
cumbrance, (and  that  although  it  is  satisfied);  and  if  he  can  defend  himself 
at  law  by  any  such  mcumbrance,  his  adversary  shall  never  be  aided  in  a  court 
of  equity  for  setting  aside  such  incumbrance,  for  equity  will  not  disarm  a  pur- 
Chaser,  but  assist  him;  and  precedents  of  this  nature  are  very  ancient  and  nu- 
merous ;  viz.  where  the  Court  has  refused  to  give  any  assistance  against  a  pur- 
chaser, either  to  an  heir  or  to  a  vendor,  or  to  the  fatherless,  or  to  creditors 
or  even  to  one  purchaser  against  another.  Basset  v.  Nosworthy,  Finch    JOJ- 
Jerrardy.  Saunders,  2  Vesjun.464f  Anon.  2  Cha.   Ca.  208;  Hithcox  v 
Sedgwick,  2  Vern.  Ia6.     And  the  favour   and  the  protection  of  a  court  of 
«quity  IS  extended  to  a  purchaser,  not  only  where  he  has  a  prior  legal  estate 
but  also  where  he  has  a  better  right  to  call  for  the  legal  estate  than  any  other 
person;  2  Vern  600;  Willoughby  v.  Willoughby,  IT.  R.  763;  Blake  v.  Si^ 
Edward  Hungerford,Pr.Ch.  158;    Charlton  v.  Uw,  3.   P.  Wms.  328    .x 
7>flr/eKnott,-ll  Ve8.jun.  609.  «.  o^o,  *x 

A  purchaser  cannot,  however,  protect  himself  by  taking  a  conveyance  or 
assignment  of  a  legal  estate  from  a  trustee  in  whom  it  was  vested  u  Jon  e^ 
press  trusts;  Saunders  v.  Deheu,  2  Vern.  27,;  2  Freem.    123      C  if^ 

SranTa  cn^*  ""T'  ^^  """"^.fT  ^^  «"-"'"^r«nce,  his  conscience  ifai^ct* 
bJt  wnU^rtL  l'^"''^  ''^".  '^''''r'  ^"^y  ""^^"^^  *^  '"^^^-^^re  in  his  favou  , 
h^m  h-T  •  •''^*""*''*  orincumbrancer  in  establishing  his  claims  against 
t^Ll       '°^  FT  ^  ^^^"^"^^'■a^ion  wiil  not  avail  him;  for,  as  L^d  HaS 

wiH,  3  Atk.  238;  Fitz.  S.  Subpoena,  PI.  2.     And  it  may  be  laid  down  aa  a 

Iw  ^"bbert,  2  Vcs.  Jan.  437;  Lord  Vernejy.  Cardi^  1  Sch  &  2f  3« 
flestroying  them,  and  to  convey  the  estate  to  a  Durch«Q»»r    if  tu^  l,,Ji! 

«1I,2P  Wmr678  '^^  °^^^^  settlement;  ManseU  v.  Man- 

«0tu2t*dLtilrL';ilrlT-'^^^^^^^^  •'"*''•"«  '""o  «''«■««»«  between 

lice  ?i tt?e  can  be  sa  i  VrS^^^^^  626.     Of  actual  n^ 

that,  to  constitute  a  bindioX.?."?  '^"fi"'!'""'.  "'^  '<  ""d  onlj  be  remarked 
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from  persons  not  interested  in  the  property  will  not  affect  the  purchaser's  con- 
science; nor  will  it  be  bound  bj  notice  in  a  previous  transaction  which  ho  may 
have  forgotten.  Constructive  notice,  in  its  nature,  is  no  more  than  evidence 
6f  notice,  the  presumptions  of  which  are  so  violent,  that  the  Court  will  not  al- 
low even  of  its  being  controverted,  2  Anstr.  433.  per  Eyre,  C.  B.;  but  it  is 
difficult  to  say  what  will  amount  to  constructive  notice.  -The  following  rules 
may  perhaps  assist  the  learned  reader  in  his  researches: — 1.  Notice  to  the 
counsel,  attorney,  or  agent  of  the  purchaser,  is  notice  to  him;  Newstead  v« 
'  Searies,  1  Atk.  265;  Le  Neve  v^.  Le  Neve,  3  Atk.  646;  1  Ves.  64;  Brother- 
ton  v.  Hatty  2  Vern.  574;  Aspley  v.  Baillie,  2  Ves.  368;  Maddox  v.  Mad- 
dox,  1  Ves.  61 ;  and  see  3  Cba.  Ca.  1 10.  for  otherwise,  as  Lord  Talbot  ob- 
served, a  man  who  had  a  mind  to  get  another's  estate  might  shut  his  own  eyes, 
and  employ  another  to  treat  for  him  who  had  notice  of  a  former  title,  which 
would  be  a  manifest  cheat;  Attorney  General  v.  Gower,  2  Eq.  Ca.  Abr.  685. 
PI.  11;  Ambl.  626.  And  the  same  rule  prevails,  although  the  counsel,  attor- 
ney, or  agent,  be  the  vendor;  Sheldon  v.  Cox,  Ambl.  624;  or  be  concerned 
for  both  vendor  and  purchaser;  Le  Neve  v.  Le  Neve,  3  Atk.  646. 

*  Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate,  a  clause  that 
the  receipts  of  the  trustees  shall  be  sufficient  discharges  for  the  purchase 
money  is  mostly  inserted,  and  rarely  ought  to  be  omitted,  because  notwith- 
standing that  a  purchaser  woiild  at  law  be  safe  in  paying  the  money  to  the 
vendors,  although  they  are  trustees,  yet  in  equity  \^iJI,  in  some  cases,  bind 
purchasers  to  see  the  money  applied  according  to  the  trust,  if  they  be  not  ex- 
pressly relieved  from  that  obligation  by  the  author  of  the  trust;  and  where 
the  purchaser  is  bound  to  see  to  the  application  of  the  money,  great  inconve- 
nience frequently  ensues,  and  in  some  instances  it  would  be  difficult  to  compel 
the  purchaser  to  complete  the  contract. 

1.  If  the  trust  be  of  such  a  nature  (hat  the  purchaser  may  reasonably  be 
expected  to  see  to  the  application  of  the  purchase  money,  as  if  it  be  for  the 
payment  of  legacies,  or  of  debts  which  are  scheduled  or  specified,  he  is 
bound  to  see  that  the  money  is  applied  accordingly;  Culpepper  v.  Aston,  2 
Cha.  Ca.  221;  Show.  313;  Spalding  v.  Shalmer,  1  Vern.  301;  Dunoh  v. 
Kent,  I  Vern.  260;  Anon.  Mose.  26;  Abbott  v.  Gibbs,  1  Eq.  Ca.  Abr.  358, 
PI.  2;  Elliot  y.  Merryman,  Barnard,  Rep.  Cha.  81;  Smith  v.  Guyon,  1  Bro. 
G.  C.  186;  and  the  cases  cited  in  t(ie  note.  One  of  these  cases,  Langlev  v. 
Lord  Oxford,  is  in  Beg.  Lib.  B.  1747.  fol.  300;  S.  C.  Ambl.  17.  The  other 
cases.  Tenant  v.  Jackson,  and  Cotton  v.  Everall,  are  in  Reg.  Lib.  1773.  B. 
fol.  120.481;  and  see  1  Ves.  215;  and  that,  although  the  estate  be  sold  un- 
der a  decree  of  a  court  of  equity;  Lloyd  v.  Baldwin,  1  Ves.  173.  or  by  virtue 
of  an  act  of  parliament;  Cotterell  v.  Hampson,2  Vern.  5. 

2.  If  more  of  an  estate  be  sold  than  is  sufficient  for  the  purposes  of  the 
trust,  that  will  not  turn  to  the  prejudice  of  the  purchaser;  for  the  trustees  can- 
not sell  just  so  ipuch  as  is  sufficient  to  pay  the  debts,  &c.  Besides,  in  most 
cases,  money  is  to  be  raised  to  pay  the  trustees'  expenses;  Spalding  v.  Shal- 
mer, 1  Vern.  301. 

3.  Where  the  trust  is  for  payment  of  debts  generally,  a  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase  money,  although  he  has  notice 
of  the  debts,  as  a  purchaser  cannot  be  expected  to  see  to  the  d^e  observ- 
ance of  a  trust  so  unlimited  and  undefined.  See  the  cases  cited  above,  and 
Humble  v.  Bill,  1  Eq.  Ca.  Abr.  358.  PI.  4.  ex  parte  Turner,  9  Mod.  418; 
Hardwicke  v.  Mynd,  I  Anst  109;  and  Williamson  v.  Curtis,  3  Bro.  C.  C.  96. 

4.  Nor  is  a  purchaser  bound  to  see  the  money  applied  where  the  trust  is  for 
payment  of  debts  generally,  and  also  for  payment  of  legacies.  The  above 
rale,  although  so  long  and  clearly  settled,  appears  to  have  been  entirely  over- 
looked in  the  case  of  Omerod  v.  Hardman,  before  the  Duchy  Court,  report- 
ed in  5  Ves.  jun.  722;  but  this  case  can  by  no  means  be .  considered  as  an 
authority,  and  has  been  expressly  denied  by  Jx>rd  Eldon;  6  Ves.  jun>  654* 
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n.  Query,  however,  whether  Ihe  case  of  Oraerod  v.  Hardman  was  not 
thought  to  be  within  the  principle  stated  before,  because  to  hold  that  he  is  lia- 
ble to  see  the  legacies  paid  would  in  fact  involve  him  in  the  account  of  the 
debts,  as  they  must  be  first  paid,  Jebb  v.  Abbott,  and  Benyon  v.  Collins, 
Butler's  n.  to  Co.  Litt.  S90.  b.  s.  12;  and  Rogers  v.  SkilUcorne,  Arobl.  1B8; 
And  where  the  whole  money  has  been  raised,  the  heir  or  devisee  will  be 
entitled  to  the  estates  unsold,  and  the  creditors  or  legatees  will  have  no  re- 
medy againsit  the  same,  because  the  estate  is  debtor  for  the  debts  andlegacies, 
but  not  for  the  faults  of  the  trustees;  Anon,  in  Dom.  Proc.  1  Salk.  153. 

5.  And  for  the  same  reason  the  purchaser  is  of  course  not  bound  to  see 
that  only  so  much  of  the  estate  is  sold  as  is  necessary  for  the  purposes  of  the 
trust. 

6.  But,  although  there  be  no  specification  of  the  debts,  yet  a  purchaser 
must  see  to  the  application  of  the  money  where  there  has  been  a  decree,  as 
that  reduces  it  to  as  much  certainty  as  a  schedule  of  the  debts.  In  such  cases, 
therefore,  the  purchaser  should  not  pay  to  the  trustees,  but  must  see  to  the  ap- 
plication, and  take  assignments  from  the  creditors;  otherwise  he  should  ap- 
ply to  the  Court  that  the  money  may  be  placed  in  the' bank,  and  not  taken  out 
without  notiee  to  him;  the  reason  of  which  is  that  it  is  at  his  peril;  Lloyd  ▼. 
Baldwin,  1  Ves.  173. 

7 .  It  is  the  general  opinion  of  the  profession  that,  when  the  time  of  sale  is 
arrived,  and  the  persons  entitled  to  the  money  are  infants,  or  unborn,  the  pur- 
xihaser  is  not  bound  to  see  to  the  application  of  the  money;  because  be 
<would  otherwise  be  implicated  in  a  trust,  which  in  some  cases  might  be  of  loog 
ilurotion. 

8.  But  if  an  estate  is  charged  with  a  sum  of  money  for  an  infant,  payable 
4it  his  majority,  and  there  is  no  direction  to  appropriate  the  money,  a  purcha- 
.«er  cannot  safely  complete  his  purchase,  although  the  money  be  invested  in 
-the  funds  as  a  sei^urity  for  the  payment  of  the  legacy  to  the  infant  when  he 
-shall  become  entitled;  for,  if  in  the  event  the  fund  should  turn  out  deficient  for 
payment  of  the  infant's  legacy,  he  must  still  have  recourse  to  the  estate  for 
Ihe  deficiency.  And  it  should  seem  that  even  a  court  of  equity  cannot,  in  a 
xase  of  this  nature,  bind  the  right  of  an  infant;  i^ickenson  v.  Dickenson, 
^  Bro.  C.  C.  19. 

9.  It  appears  to  be  thought  by  the  profession  that,  although  the  trusts  are 
..defined,  yet  that  payment  to  the  trustees  is  sufficient  wherever  the  money  is  not 
•merely  to  be  paid  over  to  third  persons,  but  is  to  be  applied  upon  trusts  which 
require  time  and  discretion,  as  where  the  tnist  is  to  lay  out  the  money  in  the 
4)urchase  of  estates. 

10.  So,  where  the  trust  is  to  lay  out  the  money  in  the  funds,  SfCj  upon 
trusts,  if  the  purchaser  see  it  invested  according  to  the  trust,  and  procure  the 
'trustees  to  execute  a  declaration  of  trust,  he  is  m  practice  considered  as  dis* 
charged  from  the  obligation  of  seeing  to  the  further  application  of  the  money; 
flug.  V.  &  P.  374.  It  is,  however,  incontrovertibly  settled  that  a  purchaser 
.of  personalty  shall  in  no  case  be  bound  to  see  to  the  application  of  the  pur- 
chase money,  where  he  piurchases  bonafidcy  and  without  notice  that.there  are 
no  debts;  Elliot  v.  Merryman,  Barnard.  Rep.  Cha.  78;  2  Atk.  41;*  Walts t. 
Kancy,Toth.  141;  S.  C.  Ibid.  2^27.  by  the  name  of  Mutts  v.  Kancic,  and 
Nurton  v.  Nurton,  Ibid. 

*  A  contract  for  sale  and  purchase  is  an  agreement  for  the  transmutation  or 
conveyance  of  property  to  another,  in  consideration  of  an  equivalent  actualiy 
paid,  or  intended  to  be  given,  by  the  vendee.  When  such  an  arrangement  is 
made  for  the  purchase  of  a  specific  commodity  in  esscy  and  set  apart  and  kept 
distinct  from  other  goods,  the  property  is  changed  immediately  upon  the  mak- 
ing of  the  contract;  so  that,  upon  tender  of  the  price,  the  purchaser  has  a 
right  to  the  delivery  of  the  particular  commo()ity;  but  in  the  case  of  a  con- 
Iract  to  manufacture  ari  article  which  is  not  in  existence  at  the  time  of  the  or- 
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der  being  given,  the  purchaser,  though  he  pn/s  the  whole  value  in  advance 
and  the  other  proceeds  to  execute  the  order,  acquires  no  property  in  the  chat- 
tel (ill  it  is  finished  and  delivered  to  him;  1  Taunt.  318.  Hence,  if  the  com- 
modity sold  be  not  finished,  or  be  not  severed  from  the  bulk  of  the  merehan- 
dizo  of  which  it  is  a  component  part,  or  if  any  act  remain  to  be  performed  to 
perfect  the  thing  sold,  then  no  property  passes  by  the  bargain  till  the  article 
has  been  delivered.  If,  however,  the  vendee  pay  the  full  price  of  a  manufac- 
tured article  in  advance,  the  contract  is  then  executed  by  him,  and  executory 
only  on  the  part  of  the  vendor,  and  an  indefeasible  property  in  the  thing  sold 
vests  in  the  purchaser.  This  virtual  change  of  property  may  also  occur  where 
the  parties  enter  into  a  special  contract,  which  authorizes  the  vendee  to  take 
immediate  possession  of  the  subject  matter  of  the  agreement,  and  a  future  day 
is  appointed  for  the  paymepi^of  the  purchase  money;  for  he  may,  without  pay- 
ment, if  he  continue  solvent,  insist  on  the  performance  of  the  stipulation  and 
the  delivery  of  the  commodity  purchased;  though,  if  he  be  in  embarrassed 
circumstances,  to  vest  in  him  an  absolute  indefeasable  property,  (he  thing  sold 
roust  actually  come  to  his  hands,  otherwise  the  vendor  has  a  right  to  stop  thera 
intraiuilu.  If  credit  be  given  by  the  vendor  as  a  voluntary  act,  posterior  to,  |  914  J 
and  not  con3ti(uting  any  part  of  the  original  contract,  it  may  at  any  time  be 
revoked;  but  if  the  vendor,  being  entitled  to  demand  immediate  payment,  take 
a  bill  payable  at  a  future  day,  he  cannot  commence  an  ac(ion  for  the  original 
debt  until  the  stipulated  period  expires,  provided  the  bill  be  a  valid  security. 
Hence  in  Stedman  v.  Gooch,  1  £sp.  5.  it  was  decided,  that  taking  a  bill  drawa 
by  a  party  who  had  no  effects  in  the  hands  of  the  drawer  was  of  no  avail. 
There  is  no  particular  ceremony  required  for  transferring  property  by  way  of 
sale  from  one  person  to  another.  It  may  be  effected  either  by  a  formal  writ- 
ten agreement,  or  by  a  mere  verbal  contract,  subject  only  to  such  regulations 
as  are  required  by  statute.  The  most  important  legislative  enactment,  con-' 
nected  with  this  subject,  is  the' statute  against  frauds.  Prior  to.  the  introduc-- 
tion  of  that  act,  29  Car.  3.  c.  3.  s.  17.  it  was  rarely  essential  that  a  contract 
for  the  transfer  of  personal  property  should  be  in  writing,  except  in  the  caaer 
of  bills  of  exchange.  This  power  of  making  verbal  agreements  created  mucb 
li(igation  and  uncertainty,  and  involved  the  transactions  of  the  commercial 
world  in  many  inextricable  difiiculiies.  The  I7th  section  of  the  statute  pro- 
Tides,  ^'  that  no  contract  for  the  sale  of  any  goods,  wares,  and  merchandizetiy. 
for  the  price  of  10/.  sterling,* or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment;  or  that 
some  note  or  memorandnm,  in  writing,  of  the  said  bargain  be  made  and  sign" 
cd  by  the  par(iesto  be  charged  by  such  contract,  or  their  agent  thereunto  law- 
fully authorized. 

We  have  formerly  observed  that  no  agreement  could  be  valid  when  contra- 
ry to  public  policy,  to  the  principles  of  morality,  or  in  contravention  of  any 
p^trticular  statute.  These  rules,  of  course,  apply  to  contracts  of  sale  and  pur- 
chase. From  the  nature  of  a  contract  of  sale,  it  is  obvious  that  when  once 
entered  into  it  cannot  be  rescinded  by  either  of  the  contracting  parties,  with- 
out the  consent  of  (he  other.  But  though  this  is  the  general  rule  of  law,  n 
distinction  is  to  be  found  in  the  old  hooks  as  to  sales  bound  by  earnest;  in 
such  case,  the  law  appears  to  have  been  that,  if  the  buyer  repented  of  his  bar- 
gain, he  was  excused  from  fulfilling  it  upon  forfeiting  to  the  vendor  what  he  had 
given  by  way  of  earnest.  Hut  the  law  is  now  altered;  that,  where  a  sale  has 
been  legally  constructed  it  cannot  be  rescinded  but  by  the  mutual  consent  of 
the  contracting  parties,  or  by  virtue  of  an  agreement  in  the  original  contract, 
cmpowerins  one  or  boih  of  (hem  to  abandon  it;  I  T.  R.  133.  But  where 
some  acts  is  to  be  done  by  each  party  under  an  a;i;reement  of  sale,  and  the 
vendor,  by  neglecting  his  part,  preven(s  the  vendee  from  carrying  (he  contract 
into  execution,  this  is  a  just  and  reasonable  cause  for  rescinding  the  contract; 
Giles  V.  Edwards,  7  T,  R.  181.  So,  upon  a  bargain  for  the  sale  of  goods,  if 
the  vendee  do  not  come  and  pay  for  them^  and  take  them  away  ii>  reaeoaable 
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time  iider  request,  the  vendor  may  elect  to  consider  the  contract  as  rescinded^ 
and  resell  the  property.  But  a  contract  cannot  be  rescinded  by  one  party  for 
the  default  of  the  other,  unless  both  puKies  can  be  put  identically  in  the  same 
situation.  Whenever  a  party  seeks  to  recgyer  back  money  paid  on  a  coniraci 
which  has  been  rescinded,  the  original  contract  roust  bo  proved,  and  ita  aban- 
donment established;  and  in  no  case  will  a  party  bo  allowed  to  recover  back 
money  so  paid,  or  to  maintain  an  action  in  contravention  of  such  agreement, 
unless  the  original  contract  has  been  completely  rescinded.  The  rules  on  this 
subject  have  been  illustrated  under  title  '^Money  Had  and  Received."  When 
the  contract  of  sale  is  complete,  the  parties  have  mutual  remedies;  the  one  for 
the  payment  of  the  price,  and.  the  other  for  the  delivery  of  the  things  sold.  la 
the  former  case,  the  ren:edy  usually  resorted  to  is  an  action  of  debt  or  OMtcmp- 
9%l  to  recover  the  price,  under  a  declaration  for  goods  sold  and  delivered,  or 
goods  bargained  an({  sold,  as  the  case  may  be.  In  actions  for  goods  sold  and 
delivered,  where  the  delivery  has  been  to  a  (bird  person,  it  frequently  becoraea 
a  question  whether  the  goods  were  sold  to  the  vendee  as  agent  for  such  third 
person,  or  to  the  vendee  on  his  own  account,  and  delivered  to  the  third  persoQ 
as  his  agent  or  servant.  The  merits  in  ^uch  cases  always  depend  upon  the 
question  of  fact  to  whom  the  credit  was  originally  given.  But  if  the  persoa 
for  whose  use  the  goods  are  furnished  be  Ijable  at  all,  any  promise  by  a  third 
person  to  pay  for  them,  whether  made  before  the  delivery  or  after,  must  be  id 
writing,  otherwise  it  is  void  under  the  statute  of  Frauds;  see  anlCj  Guarantee; 
and  therefore  as  in  Watson  v.  Wharms,  3  Atk.  80.  where  a  man  gave  a  verbal 
order  in  these  words,  '^You  must  supply- A.  B.  'with  bread,  and  I  will  see  you 
paid,"  no  action  laid  against  him  for  the  bread  supplied.  So,  if  atradesoum 
deliver  goods  to  A«  at  the  request  and  on  the  credit  of  B.  who  says  before  the 
delivery  **I  will  1>e  bound  for  the  payment  of  the  money  as  far  as  800/.  or 
1,000/.;  if  it  appear  that  the  credit  was  given  to  A.  as  well  as  B.  the  promise 
is  void,  not  being  in  writing,  such  undertaking  of  B.  being  merely  a  collateral 
promise.  But  where  the  goods  have  in  fact  been  sold  to  A.  and  on  his  credit 
though  delivered  to  B. ;  debt  or  asswnpnl  for  goods  sold  and  delivered  may  be 
maintained  against  A.,  the  delivery  to  B.  being  in  point  of  law  a  delivery  to 
the  vendee,  though  in  such  cases  it  is  usual  to  state  in  the  declaration  that  the 
goods  were  delivered  to  B.  Where  there  is  a  collateral  Undertaking  in  writ- 
ing to  pay  for  goods  sold  to  another,  such  undertaking  must  be  enforced  by  a 
special  action  of  asAutnpti/,  sta'ing  the  particular  circumstances  of  the  pre- 
mise, and  not  by  a  general  indtbilatua  oBsumpsil  for  goods  sold  and  delivered  to 
the  defendant,  or  for  goods  sold  to  the  defendant  and  delivered  to  another  al 
his  request.  Where  there  has  been  no  actual  delivery  of  the  goods,  it  is  pro- 
per to  declare  for  goods  bargained  and  sold,  only  omitting  the  delivery.  In 
such  an  action  defendant  cannot  be  holden  to  bail. 

*  The  general  rule  is,  that  it  is  essential  to  the  validity  of  a  simple  con- 
tract or  agreement  not  under  aeal  that  it  should  be  founded  on  consideration; 
and  that,  if  it  be  merely  voluntary  or  gratuitous,  without  consideration,  the 
agreement  is  nudum  pactum;  that  a  deed  of  security  under  seal  is  binding  on 
the  party  by  whom  it  is  executed,  although  there  was  no  consideration  for 
making  it,  though  it  will  be  invalid  in  some  cases  in  equity ,unless  it  be  founds 
ed  on  a  sufficient  consideration,  so  far  as  it  interferes  with  the  rights  of  cred- 
itors, or  of  purchasers  claiminir  for  valuable  considerations.  The  consequen- 
ces of  the  want  of  consideration  are  that,  where  the  agreement  is  not  under 
seal,  no  action  or  suit  can  be  maintained  upon  it;  and  that,  if  the  object  of  it 
be  to  transfer  personal  properly,  possession  of  the  chattel  must  be  delivered  to 
make  the  transfer  valid,  for  a* gift  of  personal  property;  by  an  instrument  not 
under  seal  is  invalid,  unless  perfected  by  delivery;  Irons,  V.  Smallpiece,  S  B. 
*  A.  551;  Bunn  v.  Markham,  2  marsh  5fi'2;  7  Taunt.  230;  4  Bar.  &.  AW. 
650,*  and  cases  there  collected.     As  to  the  subject  of  matter  the  contract. 
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rouRTH.     Of  the  mode  in  which  a  contract  of  sale  is  construed.*      [316  1 
riFTH.     Of  the  effect  op  the  relative  situation  of  vendor  and  pur- 
chaser BEING  CREATED* 
(A)    As   REGARDS    THE    VENDOR^ 

i«i.   Ofkisrighli^ 
(a)  (y  fUs  lien  on  the  goods  for  the  price. "f 
(c)   To  compel  specific  performance  of  the  contract  oj  saU.X 

there  is  do  restriction,  prorided  the  contract  be  not  against  the  policy  of  thtf 
common  low,  or  the  provisions  of  the  statute  law,  which  we  hare  before  con- 
sidered when  examining  the  legality  of  contracts.  There  is  no  limit  to  the 
stipulation  that  may  be  made  between  individuals:  it  may  be  for  the  past,  the 
present,  or  the  future,  as  such  a,thing  has,  or  has  not,  been  done,  Com.  Dig. 
Covenant,  a.;  I  Plowd.  308;  that  such  a  thing  does  or  does  not  exist  at  the 
(ime  of  the  bargain,  as  in  the  case  of  a  warranty;  or  that  sooielhing  shall  or 
shall  not  be  thereafter  done;  Com.  Dig.  Covenant,  a.  1;  F.N.  B.  146.  A. 
It  would  be  endless  to  attempt  to  enumerate  all  the  various  bargains  that  may 
be  entered  into  between  individuals. 

*  An  agreement  for  sale  and  purchase  being  a  contract  for  the  transmuta- 
tion of  property  to  another,  in  consideratton  of  a  sum  of  money  actually  paid 
or  intended  to  be  so  by  the  vendee,  it  belongs  to  that  class  of  contracts 
termed  in  the  civil  law <io  etdeSy  see  Ross  on  Vendors  and  Purchasers;  and 
when  such  a  bargain  is  made  for  any  specific  commodity,  set  apart  and  not 
intermixed  with  other  goods,  the  property  is  changed  immediately  Qpon  the 
making  of  the  contract,  so  that  upon  tender  of  the  price  the  purchaser  has  a 
right  to  the  delivery  of  that  particular  article,  1  Taunt.  320;  whereas,  in  case 
of  a  contract  to  manufacture  an  article,  we  have  seen  that,  until  completed 
for  delivery,  no  property  passes,  although  he  manufacturer  has  received  the 
full  price  of  the  article.  But  if  the  commodity  sold  be  not  finished,  or  be  in- 
termixed, and  not  separated  from  the  bulk,  or  if  any  thing  in  measuring  or  * 
weighing  remains  to  be  done,  then  no  property  passes  by  the  bargain  till  the 
article  is  delivered ;  5  Tannt.  575.  -  The  property  may  be  changed,  though 
no  actual  delivery  be  made  to,  or  possession  be  not  obtained  by,  the  vendee 
until  the  fulfilment  of  the  stipulated  terms:  thus,  if  a  man  sells  his  horse  for 
money,  though  he  may  keep  him  until  he  is  paid,  yet  the  property  ot  the  horse 
is  bv  the  bargain  vested  in  the  bargainor  or  buyer;  so  that  if  he  presently 
tender  the  money  to  the  seller,  who  refuses  it,  he  may  take  the  horse,  or  have 
an  action  of  detinue  ox  trover;  and  if  the  horse  die  in  the  vendor's  stable  be- 
tween the  bargain  and  delivery,  still  he  may  have  an  action  of  debt  for  the 
money,  because  by  the  bargain  the  property  was  in  the  buyer;  7  East,  571. 
But  although  the  property  is  bound  by  the  bargain,  yet  where  part  of  the 
money  only  is  paid  by  way  of  earnest,  and  whenever  a  sum  is  given  as  earn^ 
est  or  as  a  deposit,  it  is  to  be  deemed  part  of  the  price  unless  there  is  an  ex- 
press stipulation  to  the  contrary,  1  Saund.  320.  the  property  does  not  seem  to 

11^- 

t  A  vendor  of  property  has  a  particular  lien  upon  it,  as  long  as  it  remains 
in  his  possession,  and  no  constructive  delivery  has  taken  place,  and  the  ven- 
dee neglects  to  pay  or  tender  the  price  agreed  upon  for  it.  If  the  vendor  of 
the  goods  unconditionally  delivers  the  whole  of  the  goods  sold,  he  is  divested 
of  his  lien  upon  the  whole;  Owenson  v.  Moore,  7  T.  R.  64;  abridged  on/«',  tit. 
Lien,  vol.  xii.  p.  285.  But,  in  general,  the  parting  with  possession  of  part  of 
a  quantity  of  goods  will  not  deprive  a  party  of  his  lien^in  the  residue;  see 
unity  vol.  xii.  p.  286. 

J  The  rules  adopted  by  courts  of  equity  on  this  subject  of  entertaining 
suits  to  enforce  the  performance  of  contracts  between  vendor  and  purchaser 
have  been  already  pointed  out.  In  the  notes  devoted  to  that  subject  we 
have  seen  that  the  Court  of  Chancery  will  not  in  general  entertain  a  bill  for 
the  specific  performance  of  an  agreement  for  the  sale  of  personal  property  j 
see  anie, 

VOL.  XV.  30 


€54  VENDOR  AND  PURCHASER.--^  to  Piraonal  ChaUeU. 

r  3 1  >  ]  id)  Toitn  action  at  law  for  the  non-petfomiance  cj  the  cotdraci* 

1.     Alexander  v.  Owen.  E.  T.  1786.  K.  B.  1  T.  R.  226. 
When  On  a  motion  to  set  aside  a  nonsuit  it  appeared,  that  the  plaintiff  had  bar- 

gooUs  are  gained  to  sell  to  the  defendant,  who  lived  at  Manchester,  a  quantity  of  tobac- 
(leiWered  ^^^  ^^^  ^^^^^  ^^  which,  in  addition  to  a  former  debt  of  23/.  for  some  other  lo- 
agrwmliii  bacco,  amounted  to  60/.     It  was  agreed  at  the  same  time  betwcea  the  parties, 

be  absolutely  transferred;  for,  if  the  party  giving  earnest  neglect  to  complete 
the  contract  within  a  reasonable  time  after  request  made  to  him  for  that  pur- 
pose, the  bargain  is  dissolved,  ar.d  the  vendor  may  dispose  of  it;  S  Campb. 
426.  It  was  holdenthat  where  A.  having  proposed  to  sell  goods  to  B.  gw 
him  a  certain  time  at  his  request  to  determine  whether  be  would  buy  tbemor 
not,  B.  within  the  time  determined  to  buy  them,  and  gave  notice  thereof  to  A., 
yet  A.  was  not  liable  to  an  action  for  not  delivering  them,  because  B.  was  not 
bound  by  the  original  contract,  and  therefore  there  was  no  consideratioii  to 
bind  A.;  ST.  R.  653;  but  that  doctrine  has  been  considerably  qualified  by 
modern  decisions,  which  establish  that  if  a  proposed  vendor  engage  by  letter 
at  a  distance  to  give  a  time  to  a  proposed  purchaeer  to  decide  on  having  a  cobv- 
modiiy  at  a  named  price,  and  the  latter  by  letter  agrees  to  the  price  wlthia 
^he  time,  the  venddr  is  bound  by  the  bargain;  16  East,  45;  ]  M.  &  S.  21;  t 
B.  &.  A.  681.  If  on  an  agreement  for  the  purchase  of  goods  the  vendee 
pey  the  whole  price  in  advance,  here  the  contract  is  executed  by  him,  and 
executory  by  the  vendor,  and  an  indefeasible  property  in  the  thing  sold  vests  in 
the  vendee,  1  Taunt  318;  1  Atk.  285;  and  this  virtual  change  of  property  may 
occur  when  the  parties  enter  into  a  spec-ial  contract  or  agreement,  which  from 
ifs  terms  allows  the  vendee  to  take  immediate  possession  of  the  thing  sold, 
and  especially  in  those  contracts  where  a  day  is  appointed  for  the  payment  of 
the  purchase^money,  and  in  these  cases  the  contract  is  good  imroediatelyy 
and  an  action  lies  upon  it  by  the  vendee  without  payment',  provided  he  be  sol- 
vent; but  in  this  case,  to  vest  an  absolute  indefeasible  property  the  the  thing 
■old  must  have  actually  come  to  the  hands  of  the  vendee,  for  otherwise  the  ven- 
dor has  a  right  to  stop  them  in  IransUuy  upon  non-performance  of  the  contract  on 
the  part  of  the  vendee  or  his  insolvency.  If  credit  be  given  by  the  vendor 
as  a  voluntary  act  subsequent  to,  and  not  making  any  part  of,  the  original  coo- 
tract,  it  may  at  any  time  be  revoked,  1  £sp.  430;  though,  if  the  vendor,  be- 
ing entitled  to  demand  immediate  payment,  take  a  bill  payable  at  a  (bture  day, 
he  cannot  commence  an  action  for  the  original  debt  until  that  period  expires, 
i€  that  bill  is  valid  security ;  1  £sp.  5. 

When  a  contract  for  the  sale  of  goods  is  completed  by  the  assent  of  both 
parties,  the  property  in  the  goods  is  so  far  transferred  to  the  vendee  as  to  give 
Kim  a  complete  right  to  them  on  the  payment  of  the  price  agreed  upon^  but  ha 
•annot  take  the  goods  until  the  payment  of  the  price  to  the  vendor.  If  he 
tender  the  price,  and  (he  vendor  refuse  it,  the  vandee  may  seize  the  goods,  or 
have  an  action  against  the  vendor  for  detaining  them.  The  payment  of  part 
•f  the  price  by  way  of  earnest  will  also  vest  the  property  in  the  thing  sold; 
thus,  if  a  man  sell  a  horse  to  another  and  receive  part  of  the  price,  and  the 
horse  die  while  in  the  possession  of  the  vendor,  before  delivery  to  the  vendee 
er  payment  of  the  remainder  of  the  pnrchase  money,  still  the  vendor  is  enti- 
tled to  the  payment  of  the  price,  because  the  payment  of  the  earnest  is  a  part 
performance  of  the  contract,  and  vests  the  property  in  the  vendee;  2  Bla. 
Com,  448.  The  payment  of  earnest,  however  only  binds  the  bargain,  and 
does  not  determine  the  right  of  the  vendor  to  demand  payment  of  the  price 
by  the  vendee  before  he  parts  with  the  goodis,  nnless  it  has  been  agreed  upon 
between  the  parties  that  a  certain  time  shall  be  given  for  payment;  6  T.  R.  409. 
If  n  man  offer  money  for  goods  in  a  market,  and  the  seller  agree  to  take  the 
offer,  and  while  the  buyer  is  telling  out  his  money  as  fast  as  he  can,  the  seller 
sell^  the  ^oods  to  another,  the  buyer  may  upon  payment,  or  tender,  or  refusal 
of  the  price  agreed  upon,  take  the  goods. 

*  Under  thii  general  fiead  and   division  of  vendor  and  porcfaaier,  it  will  be  tnperflaou 
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that  the  plaintiff  should  take  in  payment  of  that  debt  a  quantity  of  copper    [  318  1 
halfpence,  which  were  made  up  in  crown  papers,  in  each  of  which  were  no  ""•n*  *<> 
more  than  five  pennyworth  of  good  half-pence,  and  it  was  also  agreed  that,  if  Jj^g*  parcel 
the  amount  of  the  copper  should  exceed  the  value  of  the  tobacco,  some  more  ^p  ccmpor 
of  the  latter  should  be  sent  to  balance  the  amount.     Part  of  the  tobacco  waa  halfpence 
delivered,  hut  the  plaintinf  refused  to  send  the  remainder  unless  the  defendant  inpaymeDt, 
would  pay  for  the  whole  in  good  money.    Several  samples  of  this  copper  were  "i^^Ij't'^if 
shown  to  the  plaintiff  at  the  time  of  the  agreement,  who  said  it  would  P&ss"    ^^^^^n 
very  well  at  Liverpool,  where  he  lived.     The  copper  was  accordingly- sent  to  prevent  the 
the  plaintiff  on  the  19th  of  July,  and  on  the  30th  August  the  defendant  wrote  a  seller  sup 
letter  to  the  plaintiff  refusing  to  take  it  back,  in  answer  to  a  letter  of  his  of  porting  an 
the  *i8th  of  the  same  month,  complaining  of  the  badness  of  it,  and  refusing  to  JJ^^prJ^'of 
accept  it.     It  also  appeared  that,  before  the  writing  of  this  letter,  the, parties ^^  goods, 
had  corresponded  on  the  subject;  but  the  copper  was  not  actually  returned  till  though  the 
November.     Per  Cur.  It  has  been  objected  that  this  is  an  illegal  contract;  larger  num 
there  is  no  doubt  but  an  agreement  to  take  counterfeit  money,  knowing  it  to  |>«f  o*"  ^*»* 
be  so,  is  void;  but  the  fact  does  not  come  up  to  it  in  this  case.  The  plaintiff  did  pJo^®°ouii 
not  aigree  to  take  counterfeit  money  in  payments,  but  the  agreement  was  to  terfeit.* 
take  such  copper  money  as  was  then  shown  to  him. 

Supposing  however,  that  this  contract  was  illegal,  the  plaintiff  would  not 
stand  in  a  better  situation.  He  could  never  recover,  for  the  argument  of  the 
plaintiff's  counsel,  in  case  an  action  had  been  brought  by  the  defendant  to  re- 
cover the  remainder  of  the  tobacco,  would  have  been  equAlIy  applicable  to  the 
plaintiff.  It  cannot  be  said  that  the  sale  is  good,  and  that  the  payment  is  bad; 
if  it  be  an  illegal  contract,  it  is  equally  bad  for  the  whole,  it  would  be  a  great 
injustice  to  allow  the  plaintiff  to  recover  in  this  action  the  whole  value  of  the 
goods  sold,  because  that  would  be  permitting  him  tottfke  advantage  of  a  cor- 
rupt agreement,  which  is  never  allowed  in  cases  whore  a  party  applies' tO' the 
Court  to  set  aside  such  agreements. 

te  advert  to  nore  than  the  general  principles  of  law;  as  the  particolar  mles  and'distise- 
tioM  h«ve  ndeetaarilj  been  noticed  and  will  be  fonnd  under  their  appropriate  titles,  as 
Goods  Sold  and  Delivered.  Gaeds  Bargained  and  Sold,  Auction,  &c.  Ac.  In  general 
the  vendor  of  personal  chittels  must  bring  his  action,  either  on  the  special  oontraetof 
sale  or  for  the  price  of  the  goods.  The  form  ef  action  is  necessarily  governed  by  the 
nature  of  the  contract:  If  the  agreement  be  under  seal,  ihe  action  must  be  debt  or  cove- 
MUt;  if  not  by  deed,  the  action  may  be  by  debt  or  assou^isit.  In  an  -action  for  not  ae- 
eapting  goods,  the  vendor  must  bejirepared  to  show  the  contract  of  sale,  performance  of 
all  conditions  precedent,  and  the  amount  of  damages.  The  contract  mual  of  course  be 
in  writing,  when  so  required,  by  the  Statute  of  Fruuds,  see  ante.  lit.  Frauds,  Statute  of; 
and  be  duly  slumped  when  requisite;  see  ante,  tit.  Stamps.  If  the  goodd  were  to  be  de- 
livered at  a  pvticular  place,  a  tender  there,  or  that  which  is  equivalent  to  a  lender  m 
point  of  law.  must  be  proved,  as  that  the  defendant  dispensed  with  the  necessity  of  a  for- 
mal tender,  by  a  refusal  to  complete  bis  /contract;  Glazebrook  v.  Woodrow,  »  1.  K.  866; 
Jones  V.  Berkly,  Doog.  687.  It  is  incumbent  on  the  vendor  to  show  that  the  goods  cor- 
respond with  the  description  in  the  contract.  If  they  be  described  m  the  sale  not  ae 
ofrparticularqnaliiy,  it  is  not  sufficient  to  show  that  ihe  quality,  though  inferior  to 
that  described,  correspond  with  a  sample  previously  delivered;  Tye  v.  Fynnmore.  9 
Camp.  462;  see  also  Uaydon  v.  Hayward,  1  Camp.  180;  podt,  tit.  Work  and  Labour. 
In  un  action  for  the  price  of  goods  sold  hgr  sample,  it  »-  nec*''*''^  »«  P;"^;?  ''"»* 
they  corresponded  with  the  sample  at  ihe  time  of  the  sale,  Hibbert  v.  Shoe,  I  Camp. 
1 18 ;  It  is  not  sufficient  to  prove  a  usage  of  trade,  where  samples  are  drawn  without  fraud, 
for  the  buyer  to  take  the  goods  and  receive  a  compensation  for  the  difference.  Ibid.  Un  an 
urreement  to  purchase  800  tons  of  Campeachy  logwood;  of  real  "nf^^hantoble  quality  at 
SSTper  ion.  and  that  such  as  might  be  determined  to  be  not  of  real  ««"»^«"'*^«  *!«•  '^ 
might^be  rejected,  it  was  held  that  the  vemlee  was  bouud  to  take  so  much  "  '^^  «fj^ 
Mil  described,  at  the  contract  price,  although  16  out  of  80 J  tons  were   not  Campeachy 

Isffwood:  Graham  v.  Jackson,  14  East,  498i.  -     ,      ,  •   j «ji. 

•Whin  no  lime  i.  specified  for  |>.ymenl  in  ihe  contract  of  fale.  the  money  "«««'"««*•; 
ku  :rj.r^irt«lJ  noon  tL  deli»erT  of  the  goods,  bat  both  the  mode  and  time  of  payment 
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l^l^  \  2.     Warwick  v.  Noakes.  E.  T.  1790.  Peake,  67. 

And  if  Tho  plaintiff  was  a  hop-mercliant,  and  the  defendant  his  customer,  living  at 

^^\diX^  S.,  in  I).  The  plaintiff  sold  him  hops;  and  also  sold  hops  to  several  other 
paid  for  in  P®^^?"^  ^^  ^^^^  neighbourhood,  and  requested  the  defendant  (as  his  friend)  to 
ready  roon  receive  the  money  due  to  him  from  bis  other  customers,  and  to  remit  him  by  the 
•y»  the  ven  post  a  bill  for  those  sums,  and  also  the  money  due  to  him  from  the  defendant 
dorthould  himself^  A  bill  was  accordingly  rem^itted,  but  the  letter  got  into  bad  hands, 
Siewhoir  ""^  **^®  ^'^^  was  received  by  some  third  person  at  the  banker's  on  whom  it 
of  them  ^**  drawn.  Lord  Kenyon.  As  the  plaintiff  in  this  case  directed  the  defend- 
without  pay  ant  to  remit  the  whole  money  in  this  way,  it  was  remitted  at  the  peril  of  the 
inent,-  it  he  plaintiff.  The  plaintiff  was  nonsuited, 
floes,  he  waives  ihe  mode  of  paymeni  siipulaied  for* 

3.     Champion  v.  Short.  E.  T.  1817.  I  Campb.  53. 
Where  »         Xha  purchaser  of  lands  took  the  growing  crops  at  a  valuation,  and  the  pur- 
Srder*sev   c^^^er  entered,  but  the  vendor  could  make  no  title  to   the  land;  it  was  held, 
erul  articles  that  the  contract  being  entire,  he  could  not  maintain  indebilalus  ass^mpsil  for 
at  the  same  the  crops;  Neal  V.  Veney.     See  1  Campb.  471. 
tiimei  tho' 

at  separate  PO"'*''mance  of  such  entire  contract,  bat  mast  proceed  for  the  whole,  evei»  thoogh  lbs 
prices  be  work  hss  been  by  some  accident  destroyed  before,  or  be  has  been  prevented  by  biseoiplojer 
may,  it  ff**"  finishing  the  remainder  of  his  work,  Gandell  v.  Pootyny,  4  Canspb.  876;  and  this 
■eems,  con  right,  like  all  other  mercantile  claims  may  be  controlled  by  particular  nsages;  as  where  tbs 
aider  the  plaintiff  sought  to  recnyer  the  reward  of  his  labonr  in  printing  certain  Works  which  hsd  beea 
contract  as  consamed  by  fire  before  delivery  to  the  defendant,  it  was  held  that  he  conld  not  recover, 
entire,  and  because  the  usage  of  trade  was  proved  to  be  that  a  printer  is  not  to  be  paid  for  any  part  of 
refuse  to  ac  his  work  until  the  whole  is  corapJeted  and  delivered;  Gillot  v.  Mawman,  1  Taunt.  187. 
oept  some  *  But  it  is  no  waiver  of  the  vendor's  right  to  be  paid  for  goods  sold  on  delivery,  that  he 
of  the  arti  allowed  part  of  them  to  be  carried  away  without  being  paid  for,  and  he  may  refuse  to  da- 
Asles  wil^  liver  the  remainder  without  payment;  Payne  v.  Shodbolt,  1  Camp.  427.  If  credit  be  giv- 
out  rcceiv  en  by  the  vendor  or  other  contracting  party  as  a  voluntary  act  fubsequent  to,  and  not  roa- 
log  the  .  king  any  part  of  the  original  contract,  it  may  at  any  time  be  revoked ;  De  Sytnons  v. 
resl.J  Minqhwich,  1  Esp.  Rep.  430.     But   though  by   the   terms   of  the   contract  a   party  u 

,  entitled  to  demand  immedidte  payment,  if  he  take  a  bill  of  exchange,  or  clieek. upon  a  bsnker 
payable  at  a  fulure^ay,  he  cannot  sue  upon  thtf  original  consideration  until  the  expiration 
of  the  time  which  such  bill  or  check  has  to  run,  and  he  has  used  due  diligence  to  obtain 
the  payment  of  such  bill  or  check,  provided  such  security  be  a  valid  and  good  one;  and 
oven  4in  extent  in  aid  on  behalf  of  theorown  cannot  be  issued  a<»ainst  a  person  from  whom 
tho  principal  debtor  has  taken  a  bill,  Stedman  v.  Gooch,  I  Esp.  N.  P.  C.  6;  8  Tasnt. 
180;  4  Esp.  80;  which  is  not  due;  Rex  v.  Dawson,  Wightw.  82.  If,  however,  the  bill 
or  check  should  be  ascertained  to  be  a  void  or  invalid  security.- as  where  the  draws*  if  i«- 
aoivent;  Brown  v.  Kersley.  2  B.  and  P.  518;  it  is  not  considered  as  a  payment,  and  lbs 
vendor  may  resort  to  bis  original  debt  and  contract;  that  is  whem  the  security  was  accep- 
ted as  4/h  indulgence  to  the  vondee,  and  not  in  consequence  of  a  contract  for  credit  at  the 
time  of  the  contract,  in  which  latter   ease    the  vendor  must  wait  till  the  time  of  the  credit 

**?3*[*f..®^®U  i"«*"8**  **>«  l»''*  "g'eed  to  be  given  in  the  mean  time  be  waste  paper;  Bishop 
V.  Shilino,  2  B.  and  A.  329;  and  see  4  Taunt.   288. 
t  So,  it  has  been  held,  that  a    purchaser   of  two  houses    in   distinct  lots  at  an  aoclion, 

l?"Jn*    D  '°  **"®  ^^  "°  ^*^*®  "?  ***  ™**^®  *°  ^^®  °**»fi^J  Chumbers  v.  Griffiiths,  1  Esp. 

^,  6Q.  But  query,  for.where  difforlnt  lots  are  bought  at  an  auction,  the  aareements  sr^ 
operate  and  cannot  be  declared  on  as  one  contract^  James  v.  Shore,  1  Starkie*s  C.  426  ; 
and  see  Poole  t.  Shergold^  2  Bro.  C.  C.  118;  1  Cox,  278;  8.  C.  6  Vcs.  726;  Sugdea's 
Treatise  6[h  Edit.  247.  On  the  other  hand  where  an  agent  for  the  sale  of  horses,  sold  to 
A.  in  one  lot,  and  at  an  "entire  price  a  horse  belonging  to  A.  and  also  a  horse  belonfingio 

R  '  rr.T^  ^"^  °A^  ***  ^t  T""^''  **  *"*"  **®'^  ^^""^  A-  «««'d  not  "»»in«*in  assumpsit og^iast 
hi^r^  i^r.lT''''.^''^''^^^''^'':'^  belongmg  to  him,  declaring  as  upon  a  ile  of  ibst 
loT'  Wk' ,o?K  ?•  "^°^*?.'  Symonds  v.  Carr.  1  Campb.  861;  Hort  v  Dixen,  Seltr. 
to  h«  H«nv!rL  .  ^  Tf  ^i^-  'u''*?  *^°'""*''  "^  'ye  to  the  defendant,  at  I4s.  per  coomb. 
W  r«p  r^?h  V  r^*^''  Michaelmas,  and  the  money  to  be  paid  on  the  delivery  of  the 
hlUttt  i  J^T^ ''''''  ^**"'  fifty  coombs  were  delivered  before  Michaelmas,  it  wss 
1  vir^  n.!ia -^"^  .i  "S''*^"'^*  was  entire  for  sixty  coombs,  yet  that  the  pirrting  ilia  de- 
accentld  fr  in  ""'°''r^[  '.'^''*'  contracts;  for  the  one  pirty  sent  it  in  and  Ihe  other 
h  ZIm  L:  „  TT^aI  ^Ki**""  ^g-^^^^ent,  and  that  if  no  other  contract  could  be  proved 
nc?.  of    h«  n-?r^"  ""  ^^fTT-^  agreement  as  to  the  fifty  coombs;  for  the  subs?qaent 

M^^hih^LZlZ"^  **"*'  "  '^""^^  »>«  nnderstood  that  the  rys 

Xin  iS^ -f  ?  rfn    /  r^^^^^    G,b.L.  Ev.  181.    cites    trials  per  Paii.  400;  and  where  lbs 

Sui^Jff  7\         a"  ''•^^«"^"*   «r  ''""^'^'^   »»^*^»  °^  flo".  «  94s.  9d.  pir  sack,  and  the 
plaintiff  delivered   part,    but   refused   to  deljver  the   residue,  the  Court   of  King's  Bench 
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4.     Pbenam  v.  Palmer.  Gilb.  Ev.  194.  {  520  ], 

The  defendant  bargained  and  sold  to  the  plaintifT  100  quarters  of  barley,  to  ^ut  if  he 
be  delivered  between  htrvest  and  candlemas  where  the  plaintifT  should  ap-'^p^'^P^""® 
pointy  at  16«.  per  quartet,  and  2»,  6d.  was  paid  at  the  bargain,  and  the  residue  Jevei  the 
to  be  paid  at  the  times  of  delivery,  according  to  the  quantity;  and  upon  the  de- contract, 
Uvery  of  nineteen  quarters  and  a  half  (which  were  delivered  for  twenty  quar-nnd  cannot 
ters)  the  plaintiff  paid  10/.  only,  but  afterwards  paid  the  othnr  6/.  before  ac-'***^*^^  ***  '<• 
lion  brought:  it  was  held  by  Parker,  C.  J.  that  an  action  was  maintainable  for  ^^J?^*"**^*? 
non-deliverv  of  the  residue;  for  delivering  nineteen  quarters  and  a  half  ^vith-,.Q^,;„j_ 
out  full  payment  was  a  dispensation  by  the  defendant  as  tu  that  quantity,  and  urticles. 
this  did  not  excuse  him  from  a  delivery  of  the  rest  acccording  to  the  agree- 
ment. 

•5.     Bbxwell  v.  Christie.  H.  T.  1776.  K.  B.  I  Cowp.  395. 

Per  Ijord  Mansfield.  It  is  fraudulent  to  give  such  a  false  description  of  the  A  fuliie  de 
goods  in  the  catalogue  of  the  sale  as  is  likely  to  enhance  the  price,  as  by  false-  '^^^''ip^ioH  of 
hf  describing  them  in  the  catalogue  to  be  "the  property  of  a  gentleman  de-  ||y*j?i* 
ceased,  and  sold  by  order  of  his  executor." 

;  6.     TIiLL  V.  Gray.  1815.  N.  P.  1  Stark.  43*.  [  3'^l   | 

The  phiiDtifTs  ageot  sold  a  picture  to  the  defendant  as  a  Claude,  refusing  to  .A^-fl^^f  rib 
disclose  the  name  of  his  principal,  but  knowingly  suffered  the  defendant  toJ^^*jJ*? 
buy  the  picture,  under  the  impression  that  it  was  the  property  of  another  per-  the  proper 
eon.     Lord  Eilenborotigh  held,  that  the  sale  was  void  through  fraud,  even  ty  of  a  p^ar 
though  the  picture  were  a  real  Claude.  ticular  per 

T.     Stevens  v.  Adamsox.  1816.  N.  P.  2.  Stark.  422.  o/'eoncoal 

A  tenant  sold  his  interest  in  the  premises  by  auction,  without  informing  the  jp.  ^Y^J  fact 
vendee  that  the  landlordbad,  the  day  before  the  sale,  given  notice  of  re-en-  of  a  notice 
try  according  to  the  terms  of  the  lease  if  the  premises  were  not  put  in  repair  to  re-enter 
within  tliree  months,  and  the  vendee  was  nTterwards  ejected;  it  was  held  tobe''f^'"S^'*.^<i 
fraudulent  concealm^'nt,  and  that  the  vendee  was  entitled  to  recover  his  depo-^IT*"*  ^J 
«it  from  Ike  auctioneer.  cooiruci.f 

if  taid  to  haTe  held  (contrary  to  the  decision  at  Niei  Prioi*)  that  the  vendor  was  entitled  to 
recover  for  the  part  derrrcred;  Walker  v.  Dixon,  2  Siarkie'^  C.  281. 

*  rraod-,  illegality,  or  misrepresentation ,  is  generallj  a  good  defence  to  an  action  by  the 
vendor  agamst  a  vendee^i  and  thiA  role  ohtaina  eycn  whcie  a  bill  is  given  for  ihe  price  of 
floods,  a  total  or  even  apaitial  fitilare,  from  the  freed  of  the  vendor  is  a  bar  lo  the  action, 
^wis  v.  Cosgrave.  2  Taant,  H;  provided  the  vendue  has  repudiated  to  contract;  Ibid, 
Secas,  where  he  affirms  it  by  rutaining  a  part  of  the  consideration,  Attiber  v.  Bamford, 
Z  Starkie's  C.  175.  So,  where  the  estate  was  described  to  bavo  lately  nndergono  a  ihoroogh 
repair,  whereas  it  was  is  n  complete  Atate  of  ruin,  and  ordered  to  be  pulled  down  b}  the 
district  surveyor;  Loyos  v.  Rutherford,  K.  B.,  May,  1809;  Sngden's  Treatise,  278;  but  see  * 
Belworih  v.  Hassell,  ^-Campb.  140.  If  ao  annuity  be  subject  to  redemption, 'the  par- 
ehaser  is  not  bound  to  onmpleto  his  contract,  if  the  aaolioneer  do  not  describe  it  of  re- 
deemable; Ceverley  v.  Burrell,  6  B.  and  A.  287.  But  it  seems  that  if  a  public  act  au- 
thorising the  payment  uf  money  by  annuities  make  them  redeemable,  such  a  notice  would 
be  annoceasary;  Coverley  v.  Barrel,  2  Starkie's  C.  295.  Where  the  estate  is  deacribed 
to  cuntaia  a  specified  number  of  acres,  it  seems  in  the  first  place  that  thir  must  he  understood 
of  statute,  nnd  not  of  customary  measure,  unlets  they  be  so'described;  Wing  v.  Earl,  CTro, 
Eliz.  267;  Noble  v.  Dtrrell,  3  T.  R.  271;  Hockin  v.  Cooke,  4  T.  R.  814;  Mffster  of  St. 
Cross  V.  Lord^ Howard  de  Waldor.,  6  T.  R.  888;  and  that  it  would  be  a  good  defence  at 
law  to  afaow  that  the  estate  did  not  contain  the  stipulated  quantity  of  land.  But  if  the  ea- 
late  be  deaeribed  as  coataining  so  many  acres  by  estimation,  be  the  same  more  or  lets,  or 
by  words  to  that  offect,  it  seom^s  th-it  a  small  variance  would  not  be  material  in  the  abaeneo 
of  fraud;  Day  v.  Fynn,  Ow.  83;  Sngden's  V.  and  P.  281. 

t  And  where  n  leme^  cun?ainin;;  tlio  u<<ii.il  cnvcnHnts  to  repair,  is  sold  by  auction,  if  any 
of  the  demised  buildinr^  have  been  pulled  down  before  tlio  sale,  Ihe  vendee  may  reycind 
the  contract,  although  tlia  hiiil(lin;;s  puilud  down  be  not  described  in  the  particulars  of  tale; 
Grainger  v.  Worm?,  ^  Campb.  b3.  And  although  the  conditions  of  sale  provide  that  a 
mistake  in  the  particular  shall  not  vitiate  the  contract,  the  stipulation  does  not  extend  to  a 
wilful  misdescription  calculated  to  enhance  its  value;  Duke  of  Norfolk  v.  Worthy,  1  Campb. 
340;  and  tee  Sconeiderv.  Heath,  3  Campb.  506.  But  it  seems  that  whore  a  vendee  knows 
the  description  to  bo  falsa,  he  cannot  take  advantage  of  it  either  at  law  or  in  equity;  Dyer 
V.  Hargrave,  10  Vcs.  juri.  505.  But  he  may  sue  upon  an  express  warranty.  The  pur- 
chaser of  goods  by  samptt-  bus  a  right  to  inspect  tlio  whole  of  the  bulk  itir  the  purpose  of 
eompartson;  and  if  the   vendor  refuie  such  inspect ioi^  it  is  a  good  dt^fepqe  to  the  action} 
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Th«T«ndor  8.     OoMCRT  v.  Bond.  T.  T.  1817.  K.  B.  3  M.  St  S.  378. 

by  roquaai  fhe  vendor  of  goods,  on  the  vendee's  objecting  to  their  quality,  and  rcfus- 
def  to  MU'"fi»  '^  accept  them,  requests  the  vendee  to  sell  them  for  him;  the  Court 
the  goods  ^®1<1  ^^>s  IS  evidence  of  a  waiver  of  the  contract,  and  the  jury  cannot  take 
for  him  into  their  consideration  whether,  in  making  that  requc'st,  the  vendor  mistook 
waives  the  (he  law.  See  Belbie  v.  Lumley,  2  East,  469;  Brisbane  v.  Dacres,  5  Taunt, 
contract.*     143, 

S  r^enci  ^-     Clakkk  v.  Hutchins.  T.  T.  18U.  K.  B.  14  East.  475. 

on'th?  wt  '^  Tondor  receives  an  order  to  forward  goods  to  the  verdee  at  another  sea 
of  the  ven  port  by  a  common  sea  catrier,  who  notoriously  has  limited,  his  responsibility  as 
dor  is  a  to  parcels  of  a  certain  value;  the  Court  held  it  the  vendor^s  duty  to  enter  the 
good  de  goods  and  pay  for  them  accordingly,  in  order  to  insure  the  responsibility  of  the 
fence  to  an  turner  for  the  safe  delivery;  and  if  the  goods  be  lost  in   consequence  of  ne- 

broujrfit  by  f\^^^  ^^  ^^  ^^9  ^^^  vendor  cannot  recover  the  price*, 
him.  10.     Nix  v.  Cutting.  H.  T.  1814.  C.  P.4Taunt.  18. 

The  owDor  An  action  of  trover  for  a  horse.  A  witness  was  allowed  to  prove  that  the 
of  property  piQ|,^(2lf  agreed  that  the  witness  should  take  the  horse  as  a  eecurity  for  15/. 
.  i^Q^^Sfer  ^^P<>si^<^d  bv  the  witness  with  the  plaintiff,  and  that  the  horse  should  be  sold  at 
toaiBrmor  ^be  next  Woodbridi^e  fair,  if  the  money  was  not  paid  in  the  mean-time,  and 
disaflhia  a  that  the  witness  sold  him  to  the  defendant  at  that  fair,  the  money  not  having 
sale  by  him  been  paid. 

aetion  be     LonjTo^sr  v.  Smithy    1  I),  and  C  1.  n.;  the   payment  in  this  case  wni  tn  be  mode  by  a 
tween   th^r  ^^''^^''''''  '^'^'*  '^^^  ^^  n^age  to  permit  the  inspection  of  the  bulk  was  proted;  i>ut  the  Cmirt 
.•    ^        intimated  that  the  purchaser  hnd  h  ri«;ht,  independent  of  any  particular  oiitge,  toinspeei  the 
P      ^N       4i>iilk.  and  that  the  contract  was  wholly  rescinded;  Tbid. 

^  A  eontract  of  snle  cannot  be  rescinded  by   the  act  uf  the  parties,  where  tbo  ri^ts  of 
ibird  persons  have  intervened;  Smith  v.  Field,  5  T.  R.  402. 

1  A  witness  who  is  aniwerable  to  a  vendee,  in  ease  the  tijtle  turn  out  to  bo  deleetiref  m 
«iot  competent  to  support  the  title  in  an   action  against  the  vendee  founded  on  an  all«ge<l 
defect  of  title;  2  Roll.  Ab.    685;  Str.  445.     In  the   ca<ie  of  Briggs  v.  Criek,   &  Enp.  C. 
W.  cor.  Lord  Alvaiiiy,  it  is  stated  to  have  been  ruled  th-it  the  original  vendor  of  a  borse, 
with  a  warranty  of  soundness,  was  a  competent  witness  to  prove  the  soundness  in  ao  action 
jigainst  his  vendee  on  a  similar  warranty,  on  the  ground  that  there  was  do  direct   interest* 
Jind  that  although  the  horse  might  have  been  sound  when  «o1d  by  the  witness^  vot  wnsoao*! 
*when  sold  by  the  de  Pendant.     But  the  principle  of  this   decision  appears  to  be  dubioos; 
ibtf  unfess  the  testimony  as  to  the  unsoundness  at  th<«  time  of  tho  fonner  sale  tended  t» 
«rove   soundness  at  the  time  of  the  latter  sale,  it  would  bo  irrelevant.     If)  on  the  other 
land,  his  testimony  of  the  soundness  at  the  time  of  ihe^rst  sale  tends  to  prove  the  sound* 
ffiess  at  the  time  of  the  second,  then  the  witness  seeks  to  establish  a  fact,  in  which,  if  fa* 
bailed,  damages  would  be  recovered,  to  which  he  would,  it  seems,  be  liable  on  negativing  the 
Act  which  he  attenipfed  to  prove,  viz.  the  soundness  at  the  time  of  the  first  sale;  Lewes  v. 
Peake,  7  Taunt.  153.  1667.     But  one  who  has  sold  an  inhoritance^  without  any  covenant 
^or  good  title  or  warranty,  is  competent  to  prove  the  title  of  his  vendee;  Busby  v.  Green- 
slate,  Str.    445.     In   an  action   between   the   assignees   of  Greaies,  a  bankntpt,   and  a 
fturehaser  firom  a  judgment  creditor,  who  had  taken  the  goods  in  execution,  it  was  held 
that  a  witness  was  competent   to  prove,    on  the  part  of  the  defend int,  that  be,  being  the 
•owner  of  the  goods,  had  contracted  wi;h  a  bankrupt  for  the  sale,  and  had  given  him  a  de- 
iivery-order,  merely  to  enable  him  to  take  home  the  oil,  and  inspect  it  in   bulk;  and  that  it 
<wa8  expressly  stipulated  that  the  bankrupt  should  not  sell  the  oil  until  the  witness  had  been 
|Miid  by  a  good  bill;  Ward  v.  Wilkinson,  4  B.  &.  A.  410. 

It  has  been  held,  that  in  an  action  fur  goods  sold  to  the  defendant,  and  delivered  to  A. 
B«  at  his  request,  A.  B.  is  not  a  competent  witness  for  the  plaintifT  without  a  release; 
Wright  v.  Wardle,  2  Camp.  200.  The  competency  of  A.  B.  was  contended  for  on  the 
fround  the  plaintiff,  aAer  bringing  that  action  could  not  resort  to  A.  B.,  and  Lord  Ellenbo- 
jroogh  was  at  first  inclined  to  admit  the  testimony,  but  afterwards,  it  is  stated,  deemed  a 
release  to  be  necessary,  on  the  ground  that  the  witness  might  have  nvsled  the  plaintiflT,  and 
might  stiU  be  liable  in  case  of  detection.  But  query,  whether  the  first  impression  of  that 
^•ry  learned  jud^e  was  not  the  correct  one,  and  whether,  upon  general  principles,  fraud  is 
to  be  presamed  m  order  to  gain  an  exception  to  tho  competency  of  f  witness;  Rex  ▼.  New- 
tand.  East,  P.  C.  1001.  And  one  who  has  purchased  goods  in  his  own  name  is  not,  it  has 
been  held,  a  competent  witness  for  the  plaintiff  to  prove  that  he  aMed  merely  as  agent  to 
the  defendant;  M*Brian  v.  Fortune,  3  Campb.  317.  Lord  Ellenjiorough  said,  **  I  ^o  not 
think  he  can  be  examined,  either  on  the  ground  that  he  is  a  neces^nry  witness,  nr  that  he 
stands  indifferent  between  the  parties.  If  he  was  the  agent  of  tlia  defendants,  there  is  no 
reason  why  this  circumstance  should  not  be  proved  by  other  evidence."  Yet  it  seems  ihat  an 
agent  is  oompetent  to  prove  his  own  authority;  Ildertoo-v.  Atkiosf«n,  7  T.  R.  480.  Thus 
b0  has  a  dear  interest  without  any  counterbalance*  in  the  event  «f  this  action.     If  it  sue- 
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(B)   As    n&OARDS   T^IE    PURCHASER.  I   3^3   ] 

Isl.  Of  his  rlgJU9. 
(a)  .^5  lo  (he  pos3e8sio7i  of  the  goods  in  gcnoxti^  and  when  sold  under  a  contract 

of  sale  or  return* 
(c)   To  option  against  vendee  fornol  complefing  the  contract, i[  \  324  J 

I.     Cook  y.  Oxley.  E.  t.  1790.  X.  B.  3  T.  R.  653.  Theengigji 

This  was  an  action  upon  i\ie  case;  and  the  third  count  in  the  declaration^^  J^*^ 
upon  which  the  verdict  was  taken  stated  that  on,  Sec,  a  certain  discourse  was  chase  must 

ceeds,  the  verdict  would  be  evidence  for  him  in  an  action  against  liimself,  to  which  he  ia  °*  >BUtual. 

prima  facie  liable.     The  remedy  which  it  is  supposed  he  would  have  against  the  defendantst 

if  he  were  to  b'h  sued  on  his  contracti  cannot  be  thought  to  render  it  a  matter  of  indiffer' 

eace  to  him  whether  the  plaintiff  shall  succeed  in  this  action,  or  be  driven  to  sue  him  as 

the  real  purchaser  of  the  goods;  he  is  not  in  the  situation  of  a  broker,  for  a  broker  bwra 

and  sells  in  the  nnme  of  his  principal,  and  has  no  personal  liability  to  be  discharged  by  thv 

effect  of  his  evidence.     But  in  the  case  of  Evans   v.  Williams,  cited  't  T.  R.  481.    jLord 

Kenyon  held  that  the  captain  of  a  ship  was  competent  to  prove  that  the  money  which   the 

plaintiiF  sought  to   recover  was  borrowed  for  the  use  of  the  defendant's  ship,  and  not  for 

nis  owii;  and  that,  as  the  owners  would  have  a  remedy  over  against  him,  he  stood  indiiier- 

enl;  and  see  Parker  v.  Busher,  1  Starkie's  C.  27. 

Where,  in  an  action  for  6tting  up  a  house,  the  owner  was  called  by  the  plaintifT  to  prove 
an  agreement  between  the  owner  and  the  defendant,  that  the  latter  had  agreed  to  execute 
the  work  for  a  certain  sum,  Lord  Kenyon  held  that  he  was  incompetent;  New  v.  Chidgly, 
Peeke's  C.  98.  Yet  if  such  agreement  in  fact  existed,  the  witness  would  be  liable  to  tiie 
defendant  for  at  least  the  value  of  the  work.  It  b  true  that  it  might  be  more  difficult  for 
the  defendant  than  for  the  plaintiff  to  recover  from  him;  Buckland  v.  Tankard,  5  T.  R. 
578.  But  the  principle  of  that  decision  appears  to  be  dubious;  see  Lord  Ellenborough'e 
observations  in  Bin  V.  Kerkshaw,  5  East,  401.  where  he  savs,  '*  I  know  of  no  other  case 
than  Buckland  v.  Tankard,  which  goes  on  the  ground  or  more  or  leiis  difficulty  in  the 
witness  in  establishing  his  interest  against  one  or  the  other  of  the  parties."  A  witness 
proved  to  be  a  co-partner  with  the  defendant  is  not  competent  to  defeat  the  action  by  evi-' 
dence  that  the  goods  were  sold  to  himself,  and  that  the  defendant  was  merely  his  servant; 
for  the  effect  is  to  discharge  himself  of  a  moiety  of  the  co^ts;  Goodacre  v.  Breame, 
Peake's  ease,  174;  Cheyne  v.  Koops,  4  Esp.  C.  112;  Young  v.  Bairner,  I  Esp.  C.  103.. 
JTo  raise  this  ubjection,  tlie  partnership  must  either  be  admitted  or  proved;  Birt  v.  Hood^ 
1  Esp.  C.  SO;  but  he  may  be  rendered  competent  by  a  release;  Young  v.  Bairner,  1  Esp.. 

c.  loa 

*  Bee  ante,  p.  313.  where  the  law  on  the  subject  of  delivery  and  possession  of  chattels 
sold  to  a  vendee'  has  been  collected.  It  frequently  happens  that  sales  are  completed  upon 
conditions  which  are  entered  into  prior  to  the  sale:  thus,  if  an  agreement  be  made  for  tk« 
sale  of  goods  upon  the  condition,  namely,  if  he  like  or  dislike  th^m  upon  view  when  hm 
6m  has  seen  them,  and  agreed  or  disagreed,  approved  or  disapproved  of  the  goods,  the 
iiagain  is  then  complete  or  void,  though  he  afterwards  disagree  or  agree  to  the  contrary; 
Bro.Cont.  27;  1  Rol.  Ah.  449;  1.  *2i;  Com.  Dig.  tit.  Agreement,  A.  4;  Rit.  181;  Co. 
Lit.  206.  b.  As  to  fulfilment  and  completion  of  these  conditional  saios,  see  4  Campb. 
251;  1  Bam.  It  Aid.  681;  16  East,  45;  4  Cump.  639:  2  Camp.  327;  5  Taunt.  556;  3  Camp. 
92.  But  if  the  condition  be,  if  he  like  or  dislike  the  goods  at  such  a  day,  if  he  declare 
his  hking  or  dislike  before  the  day,  he  may  alter  it  at  the  day;  1  Rol.  Abr.  449;  Peake, 
56.  Goods  are  often  delivered  by  one  tradesihan  to  another  upon  what  is  termed  a  contract 
of  sale  or  return:  this  is  a  conditional  contact  fur  the  payment  of  the  price  of  the  goods, 
unless  the  same  be  returned  in  a  reasonable  time,  Peake,  56;  and,  until  that  has  elapsed, 
the  vendee  has  no  absolute  property  in  the  goods,  but  only  a  qualified  one  as  bailee;.  Ross, 
51,  53;  V'illes,  400;  2  CtinH>^-  ^'^*  ^  Taunt.  176;  though,  if  ne  should  become  a  bankrupt, 
as  he  was  the  reputed  owner;  the  property  will  pass  to  the  assignees;  2  Camp.  83;  2  Taunt* 
176;  but  see  8  Taunt  76. 

1  The  vendee- of  goods,  in  an  action,  against  the  vendor  fur  not  ^delivering  the  goods 
according  to  his  contract,  must  prove:  1st,  the  contract;  2d,  the  performance  of  conditions 
precedent;  3d,  the  damage  sustained.  As  it  is  sufficient  in  a  declaration  for  not  deliver* 
ing  goods  on  request  to  aver  a  request  by  the  plaintiff,  and  that  be  was  ready  and  willing  to 
piiy  the  defendant  for  the  same,  and  a  refusal  by  the  defendant  to  deliver,  without  averring 
an   actual  tender  of  the  price,  Rawson  v.   Johnson,    1  Eant,  203:  so,    a  demand  of  the 


68.  in  an  action  for  the  noq-delivery  of  goods,  to  be  paid  for  by  a  bill,  the  plaintiff  roust 
prove  the  tender  of  a  bill;  but  no  evidence  on  the  part  of  the  defendant  is  admissible  to 
prove  that  by  bill  was  meant  an  approved  bill;  Hodgson  v.  Davies,  2  Camp.  530.  And 
even  if  tfio  contract  be  to  pay  by  an  approved  bill,  it  must  be  taken  to  mean  a  bill  to  whicb 
no  reasonable  objection  can  be  made;  Ibid.;  and  aee  Adam  v.  Richards,  2  U.  Bl.  573; 
Tbirsby  v.  Helbot,  3  Mod.  273. 
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had,  Sic,  conc^^t.in^  the  buying  of  266  hogsheads  of  tobacco;  tod  on  that 
discourse  the  defendant  proposed  to  the  plaintiff  that  the  former  should  sell 
and  deliver  to  the  latter  the  saio  'i66  hogsheads  (at  a  certain  price)  whereupon 
the  plaintiff*  desired  the  defendant  to  give  him  (the  plaintiff)  time  to  agree  tOj 
or  dissent  from,  the  proposal  till  the  hour  of  four  in  the  aflernoon  of  that  day, 
to  which  the  defendant  agreed,  and  thereupon  the  defendant  proposed  to  the 
plaintiff  to  sell  and  deliver  the  same  upon  the  terms  aforesaid,  if  the  plaiotifi* 
'  would  agree  to  purchase  them  upon  the  terms  aforesaid,  and  would  gi?e  no- 
tice thereof  to  the  defendant  before  the  hour  of  four  in  the  aflernoon  of  that 
day;  the  plaintiff  averred  that  he  did  agree  to  purchase  the  same  upoa  the 
terms  aforesaid,  and  did  give  notice  thereof  to  the  defendant  before  the  hour 
of  four  in  the  afternoon  of  that  day;  he  also  averred  that  he  requested  the  de- 
fendant to  deliver  to  him  the  said  hogsheads,  and  offered  to  pay  to  the  defend- 
ant the  said  price  for  the  same,  yet  that  the  defendant  did  not,  &c. 

Per  Buller,  J.  It  is  impossible  to  support  this  declaration  in  any  point  of 
view.  In  order  to  sustain  a  promise  there  must  be  either  a  damage  to  the 
plaintiff,  or  an  advantage  to  the  defendant;  but  hera  was  neither  when  the  con- 
tract was  first  made;  then  as  to  the  subsequent  time,  the  promise  can  only  be 
supported  on  the  ground  of  a  new  contract  made  at  four  o'clock;  but  there  is 
no  pretence  for  that.  It  has  been  argUcd  that  this  must  be  taken  to  be  a  com- 
plete sale  at  the  time  when  the  condition  was  complied  with,  for  it  is  not  stat- 
ed that  the  defendant  did  agree  at  four  o'clock  to  the  terms  of  the  sale,  or 
•.  even  that  the  goods  were  kept  till  that  time. 
[  320  J  2    Adams  v.  Lindsell.  T.  T.  1817.  K.B.  1  D.  &  A.  681. 

t  'answer  ■^*  ^^  letter  offered  to  sell  B.  certain  goods,  receivin|j  an  answer  hy  return 
forwarded  ^^  P^^^  ^^^  ^^^  letter  being  misdirected,  the  answer  notifying  B. 'a acceptance 
though  net  did  not  arrive  so  soon  by  two  days  as  it  would  have  done  had  A.'s  letter  been 
received  properly  directed;  it  was  he4d  that  the  contract  was  complete  the  moment  the 
will  suffice  ^jflpgj.  ^jjg  accepted,  and  that  B.  was  entitled  to  recover  for  breach  of  contract; 
mutuul;^  *    *^®  Humphries  v.  Carvalho,  16  East,  45. 

3.  Humphries  v.  Carvalho.  M.  T.  lail.  K.  B.  16  East, 45. 
cirlcSc*'*'"  A  broker  on  Saturday  sold  goods  of  the  defendant's  to  the  plainlifF,  ata 
mav  be  im  stipulated  price,  subject  to  the  plaintiff's  approval  of  the  quality  on  the  Mon- 
fliod  from  day  following,  and  sent  the  bought-note  to  the  plaintiff  on  the  Saturday,  mark- 
circumstan  ed  with  the  words,  '^qualilv  to  be  proved  on  Monday ;"  but  did  not  send  the 
^****  bought  note  to  the  defendant   then,  because  he  had  met   him  and  informed 

him  of  the  contrnct  on  the  same  day.  The  plaintiff  not  having  signified  his 
disproval  of  the  contract  on  Monday,,  the  broker  sent  the  sold  note  to  the  de- 
fendant on  Friday  with  the  words  "quality  approved  on  Monday"  struck  out, 
which  note  the  defendant  returned  in  twenty-four  hours,  which,  by  the  custom 
of  the  trade,  signified  his  disaffirmance  of  the  contract  as  far  as  in  him  lay; 
held  that  at  any  rate  the  defendant  could  no  longer  disaf&rm  k  arfter  Monday. 

I.    RELATIVE  TO  IN  GENERAL. 

(A)    In    civil    PROGEEOrNGS. 

(o)  When  local,  p.  326.  (b)  When  transitory,  p.  356.  (c>  With  regard 
to  matters  arising  abroad,  p«  3^6.  {d)  Mode  of  stating,  p.928.  (e)  Chang- 
ing of. 

1st.  When,  or  when  not,  allowed. 

*  It  is  no  defeDce  on  the  part  of  the  vendor,  in  an  action  for  not  loading  gooda  at  Petait- 
bargh  before  a  certain  day,  th«t  the  gooda  had  been  aeized  by  the  Roaeian  goverameati 
and  that  the  veaeel  had  pat  to  aea  lo  avoid  an  embargo;  Splidt  v.  Heath,  2  Camp.  54.  ih 
In  avoidance  of  a  sele  made  by  a  broker,  the  defendant  may  prove  that,  by  the  cafltomof 
the  trafde,  the  aathoriiy  to  aell  expires  with  the  day  on  which  it  is  given;  DiekiaaoaY. 
Lilwal,  1  Starkie^s  C.   121;  4  Cainpb.  27^.  .      . 

t  l^  the  place  or  coanty  in  •  which  the  facta  are  alleged  to  have  occdrred,  abd  in  which 
the  eaoM  is  to  be  tried.  Where  there  is  a  choice  between  two  coonties,  it  may  l>e  laidia 
either  of  two  coaoties  in  which  facts  eqaally  essential  happened;  Scott  v.  Brestr  2  T.  R* 
241;  Cerperation  of  London  v.  Cole,  7  T.  R.  663. 
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I.  Hy  plaintiff,  p.  329.     2,  By  defendaDt,  p.  329. 

2d.  Mode  of.  r  jgg  ^ 

I.  In  King's  Bench,  p.  331.     2.  In  Common  Pleas,  p.  332,     3.  la  Ex- 
chequer, ps,  332.     4.  In  vacation,  p.  332. 
(/)  Bringing  back,  or  retaining  of,  p.  332. 

(B)  In  criminal  proceedings.  .  See  an/e,  tit.  Indictment. 
II.     RELATIVE  TO  IN  PARTICULAR.     See  particular  titles  accord- 
ing to  the  form  of  action  or  subject  matter;  as  Assumpsit;  Attorneys 
Covenant;  Debt;  Libel;  Slander,  6tc.  ^c. 

I.    RELATIVE  TO  IN  GENERAL. 

(A)  In  civil  procerdings. 
(a)   When  local* 
(6)  WhentranBilory,1[ 
(e)   With  regard  to  matters  arising  eibroad, 
MesLTN  V.  Fabrioas.  M.  T.  1774.  K.  B.  I  Cowp.  J 60. 
''  Lord  Mansfield,  C.  J.     There  is  a  substantial  and  a  formal  distinction  as  to  Wb«re  the 
the  locality  of  trials.     Tha  substantial  distinction  with  regard  to  matters  aris-  ^'^  which* 
ifig  within  the  realm  is,  where  the  proceeding  is  in  rem^  and  where  the  effect  proceedg 
of  the  judgment  could  not  be  had,  if  it  were  laid  in  a  wrong  place;  as  in  the  from  inja 
case  of  ejectments,  where  possession  is  to  be  delivered  by  the  sheriff  of  the  "^s  to  ih« 
coiintj;  and  as  trials  in  England  are  in  particular  counties,  and  the  officers  P®*^"^"  ^^ 
are  count  j  officers,  the  judgment  could  not  have  effect  if  the  action  were  not  proportv 
laid  in  the  proper  county;  7  T.  R.  587, 588.     So  with  regard  t6  matters  that  has  arieen 
arise  out  of  the  realm,  there  is  also  a  substantial  distinction  of  locality;  for  io  forelgii 
there  are  some  cases  that  arise  in  the  realm  which  ought  not  to  be  tried  any  P*1*.i| '"■J 
where  but  in  the  country  where  they  arise;  as  if  two  persons  fight  in  France,  ^.  .      ?* 
and  both  happen   casually  to  be  here,  one  should  bring  an  action  of  assault  England.^ 
against  the  other,  it  might  be  a  doubt  whether  such  an  action  could  be  main-   [  327  1 
tained  here;  because,  though  it  is  not  a  criminal  prosecution  it  must  be  laid 
against  the  peace  of  the  king,  but  the  breach  of  the  peace  is  merely  local, 
though  the  trespass  against  the  person  is  transitory  {sed  quosre  the  contra  pa- 
cem  is  not  traversable,  see  2  Bl.  Rep.  105&;  Vin.  Ab.  Contra  Pacem.)     So  if 
an  action  were  brought  relative  to  an  estate  in  a  foreign  country,  where  the 
question  was  a  matter  of  the  title  only,  and  not  of  damages,  there  might  be  a 

*  Whea  the  action  coaid  only  have  arisen  in  a  partionlar  county,  it  ia  local,  and  the 
Teooe  .Tioat  bo  laid  in  that  ooanty;  for  if  it  be  laid  elsewhere  the  defendant  may  demur  to 
the  declaration,  1  Wils.  165;  or  the  plaintiff,  on  the  general  issne  will  be  nonsiRled  at  the 
tral.  Such  are  all  real  and  mixed  actions,  and  actions  of  ejectment,  and  trespass  qoaro 
eiaasQcn  fregit,  &c.  And  an  action  on  the  caie  for  noisance  is  held  to  be  local  in  its  na- 
tare  and  tho  nniMnce  mast  be  proved  to  have  been  committed  in  the  conniy  where  the 
vcnne  is  laid;  1  Taant.  879;  but  see  2  Campb.  8;  1  Bos.  k.  Pal.  225. 

f  Where  the  action  might  have  arisen  in  any  coanty,  as  upon  contracts,  it  is  transitory, 
and  the  plaintiff  may  in  general  lay  the  venae  wherever  he  pieces,  Gilb.  C.  P.  84;  and 
see  I  Saand.  74;  aabject,  however,  to  be  changed  by  the  Court  )T  not  lajd  io  the  very 
coonty  where  the  action  arose. 

t  Hence  all  actions  of  a  transitory  oatare  that  arise  abroad  may  be  laid  as  happening  in 
an  on  English  coanty;  see  ante,  tit.  Assault  and  Battery.  In  a  replication  to  a  plea  of  ne  - 
vnques  accoople,  kc,  in  a  writ  of  dower  alleging  a  marriage  in  Scotland,  it  is  not  necessa- 
ry to  state  by  way  df  venue  that  the  oiarriage  was  bad  in  any  place  in  EUigland;  2  H« 
Blac.  145.  Nor  is  it  necesaary  to  lay  a  venae  in  a  p'ea  in  abatement  that  another  persoa 
ooght  to  have  been  soed  jo'mtly  with  the  defendant;  and  if  it  be  pledded  that  such  other 
peisoa  is  alive,  to  wit,  in  Spain,  it  will  bo  considered  as  pleaded  without  any  venue,  7 
Oarn.  and  East,  243;  and  iee  1  Wms.  Saand.  8;  bat  there  are  occasions  which  make  it 
abiolately  necessary  to  slate  in  the  declaration  that  the  cause  of  action  really  happened 
abroad  i  as  in  the  case  of  specialties  where  the  dale  must  be  set  forth.  But  the  law  has  in 
that  case  invented  a  fiction, and  has  said  the  parly  shall  first  set  out  the  description  truly, 
and  then  give  a  venue  only  for  ferm  and  for  the  sake  of  trial,  by  a  videlicet,  in  the  county 
of  Middlesex  or  an V  other  coanty.  In  dedar  ng  on  foreign  bills,  ihoogh  it  is  usual  to 
state  ibat  they  were  drawn  at  the  place  where  they  bear  dale,  adding  the  venue  under  a 
videlieot  Bayley.on  Bills,  Sd  Ed.  175;  yet  ihisdaes  not  seem  to  be  necessary;  8  Campb. 
304,  305;  but  see  2  Barn,  and  Aid.  301;  6  Barn,  and  Aid.  16;  S  Dowl  and  RyL  15. 
B.C. 
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golid  distinction  of  locality;  1  Stra.  646;  4  T.  Rep.  50S;  sed  qvcare  if  there 
be  no  court  of  judicature  to  resort  to  abroad;  Id.  ibid.;  6  East,  599.  The 
formal  distinction  arises  from  the  mode  of  trial;  for  thejrials  iu  England  being 
by  jury,  and  the  kingdom  being  divided  into  counties,  and  each  county  consi- 
dered as  a  separate  district  or  principality,  it  is  absolute  necessary  that  there 
should  be  some  county  where  the  action  is  brought  in  particularly,  that  there 
may  be  a  prociess  to  the  sheriff  of  that  county  to  bring  a  jury  from  thence  to 
try  it;  Co.  Lit.  1^5,  a.  b.  This  matter  of  form  goes  to  all  cases  that  arise 
abroad,  but  the  law  makes  a  distinction  between  transitory  and  local  actioos. 
If  the  matter  which  is  the  cause  of  a  transitory  action  arise  within  the  realm  it 
may  be  laid  in  the  county,  the  place  not  being  material;  as  if  an  imprisoDroent, 
be  in  Middlesex,  it  may  be  laid  in  Surrey,  and  though  proved  to  be  done  in 
Middlesex,  it  docs  not  at  all  prevent  the  plaintiff  from  recovering  damages. 
The  place  of  transitory  actions  is  never  material,  except  where  by  particular 
acts  of  parliament  it  is  made  so;  as  in  the  case  of  churchwardens  and  consta- 
bles, and  other  cases  which  require  the  action  to  be  brought  in  the  proper 
county.  The  parties,  upon  sufficient  ground,  have  an  opportunity  of  apply- 
ing to  the  Court  in  time  to  change  the  venue;  but  if  they  go  to  trial  wi'thoatit 
that  is  no  objection;  so,  all  actions  of  a  transitory  nature  that  arise  abroad  may 
be  laid  as  happening  in  an  English  county.  But  there  are  occasions  which 
nriake  it  absolutely  necessary  to  state  in  the  declaration  that  the  canse  of  ac- 
tion really  happened  abroad;  as  in  the  case  of  specialties,  where  the  date  nust 
be  set  forth,  if^  the  declaration  state  a  speciohy  to  have  been  made  at  West- 
minster, in  Middlesex,  and  upon  producing  the  deed  it  bear  a  date  at  Bengal, 
r  S28  1  ^^^  ^^y^oti  is  gone,  because  it  is  such  a  variance  between  the  deed  and  the  de- 
L  J  claration  as  makes  it  appear  to  be  a  difTerent  instrument;  but  the  law  has  in 

this  case  invented  a  fiction,  and  has  said  that  the  party  shall  first  set  oat  the 
description  truly,  and  then  give  a  venue  only  to  form,  and  for  the  sake  of  trial 
by  a  videlicet  in  the  county  of  Middlesex  or  any  other  county. 

(d)  Mode  of  slating.     See  also  an/c,  tit.  Indictment. 

A  rountjis  '*     Ware  v.  BovALL.  E.  T.  1817.  K.  B.  3  M.  &  S.  148. 

•uffici«nt      .  ■'***'  ^^'     I"  Stating  the  venue  the  insertion  of  the  county  without  the  pa- 

wtthout  a    rieh  suffices, 

P»"»»;-^ .  2.  ^  Emery  v.  Fell.  T.  T.  1787.  K.  B.  2  T.  R.  28. 

▼•vlue  Jr*  x"  ^®^'  ^^  ^^°^®  ^^^^  ®"^  delivered,  the  plaint iffdeclared  that  the  defendant 
the  be^in  "^  Westmmster,  in  the  county  of  Middlesex,  was  indebted  to  him  in  a  certain 
ning  of  ihe  8""^  ^or  goods  sold  and  delivered,  without  alleging  an  express  contract  and 
declaration  place  irhere  such  contract  was  made.     Upon  special  demurrer, 

C^hM  ^""^  ^^^'     '^^^  ^"'""^  ^^""°^  ^®  *^»^  »"  »  \Ab:xmt  manner  than  it  is  in  the 

^re«ent  case;  the  declaration  states  that  the  defendant  at  Westminster,  in  the 
county  of  Middlesex  was  indebted  to  the  plaintiff.  If  it  were  necessary  for 
the  plaintiff  to  prove  that  the  contract  was  made  at  Westminster,  it  may  be 
done  under  this  description,  but  it  is  not  necessary;  for  it  may  be  proved  any 
where,  whic'.  shows  that  the  venue  is  merely  added  for  form's  sake;  and  it  is 

_  sufficiently  laid  here. 

io^MtB     3-     ^^7^*^^  r-  ^rf  ^-  ^^'  T.  1772.  C.  P.  2  Blac.  847;  S,  C,'3  Wils.  539. 
fern  to  tbe       INorfolk  to  wit,  Wil'.iam  Fenn,  late  of  Marlborough,  Co.  Wilt.  Yeoman,  was 
^en.i*  in   ^  attached  to  answer  Robert  Sutton  of  a  plea  of  trespass  on  the  case,  &c.   And 
enrargm        »  if  3„y  ^iher  count j  be  stated  in  the  body   of  the  declaration   as  the  pface  where  the 
Tacts  therein  staled  look    place,  thai  may  be  Considered  the  venae,  and  the  county  in  the 
margn  l»e    rejected    as   sorplusage;  3  T.   R.  387.     Or    if  the  place  only,    and  not  the 
county,  be  staled  in  the  body  of  -he  declaration,  this  may  be  referred  to  the  conoty  in  the  • 
margin,  Barnes,  481 ;  see  Cro.  Jac.  167.  contra;  even  although  the  place  be  stated  to  U 

•' w  ll^^c"//  ^JJ^'^^i?.:"  *"*^  ""**^*'*""  ''^""^y  *»*^«^  '^een  before  mentioned.  8  Wils.  840; 
2  W.  HI.  847;  Cro.  Eliz.  437.  465;  Cro  Jac.  96.  618;  for  it  is.  general  role  that  llie 
eouniy  in  the  margin  may  assUt  the  plaintiff,  but  shall  never  hurt  him,-  8  t.  R.  887.  Bat 
stating  the  county  only,  asopocial  venue  in  the  body  of  the  declaration,  or  referring  to  the 
county  in  the  margin,  as.  "in  the  county  aforesaid."  is  sufficient  without  mention  of  \U 
parish  or  place;  for  since  the  stat.  7  Ann.  c.  16.  s.  6.  has  directed  that  tbe  venire  shall  be 
tillr  •  8  M  fc  8  ^48        ''°""*^'  "'*'  ^"'"** ""'  ****"  althoogh  usoally  eUted  Is  not  ae- 
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thereupon  the  said  Roberf,  by  his  attorney,  complains  that,  whereas  the  said 
William,  1st  January,  177-2,  at  Catton,  in  the  county  aforesaid,  wns  indebted 
to  the  said  Robert  in  120/.  &c.  wilh  several  counts  in  asaumpsiL  To  this  the 
defendant  demurs  generally.  It  was  for  ihe  defendant  argued,  that  the  decla- 
ration was  at  best  uncertain;  for  that  the  county  aforesaid  referred  both  to  Nor-  I  S29  } 
folk  and  Wilts:  had- it  been  in  the  same  county,  it  would  have  referred  to  Wilts 
only;  '^Idem  proxima  antecedenti  refertur;"  Co.  Litt.  20.  b.,  Jac.  96.  6l8;  • 

Cro.  Eliz.  (a  Warwickshire  case;)  so  that  there  is  no  certain  venue  in  this  de- 
claration; but  by  De  Gray,  C.  J.  There  is  no  difficulty  in  this  case,  the 
margiD  governs  the  whole.  All  references  to  counties  are  supposed  to  be  to 
the  county  nanaed  in  the  margin,  the  other  county  of  Wills  is  in  the  recital  of 
Ihe  writ. 

(c)  Changing  of. 
lit.    When,  or  when  not,  allotoed, 

J.    Bif  plaintiff.  PUintiff 

1.  Stroud  v.  Tilly.  H.  T.   1752.  K.  B.  2  Stra.  1162.  Uav/io^ar 

Per  Cur,     Though  a  plaintiff  cannot  regularly  move  to  chango  the   venuiy  i*r^he  viT 
jet  he  may  io  eflect  do  it  by  moving  to  amend;  and  it  was  done  so  in  this  case,  nue; 
by  akrlking  out  "Dorsetshire,"  and  inserting  "Middlesex;"  see  4  East,  485.  Upon  stat 
2.  Ex  PARTE  Nicholas.  M.  T.   1813.  C.  P.  6  Taunt .  408,  ing  to  the 

Per  Cur.     The  venue  may  always  be  changed,  upon  stating  to  the  Court  a  ^opablV** 
reasonable  ground  for  the  application.  ground  for 

2.  By  defendant.  the  opplica 

I.     Henshaw  t.  Burlet.  E.  T.  1805.  C.  P.  1  N.  R.  310.  i»on.» 

The  Court  of  Common  Pleas  will  not  discharge   a   rule  for   changing  the  '"  ^^^  ^^ 
venae  from  A.  to  B.;  upon  an  affidavit  showing  that  the  cause  of  action  arose  gpe^fii)  cir' 
partly  in  A.  and  partly  in  B.,  and  that  all  the  witnesses  reside  in  A.  the  plain-  cumstances 
tiff  must  undertake  to  give  material  evidence  in  A.  «  thevenuo 

- — ^._  will  not  bo 

*  And  this  even  after  plea  pleaded  and  issue  joined,  Barnes,  IS;  but  see  Id.  ^'■'^"fP^oj 
19;  Of  even  after  the  venue  has  been  changed  on  the  usual  affidavit,  2  Stra.  cjug,  of  „ 
1202;  but  not  afler  notice  of  trial  given;   ^  New  Rep.  58;  7  Taunt.  466.     In  ijon  has  a 
local  actions,  upon  satisfying  the  Court  that  a  fair  and  impartial  trial  cannot  be  risen  in  two 
had  in  the  county  where  the  action  is  laid,  the  plaintiff  may  have  leave  to  enter  ^^"°^**'>'^ 
a  suggestion  upon  the  issue  to  that  effect,  and  have  the  cause  tried  in  the  next 
adjoining  county. 

t  As  in  an  action  for  a  libel  published  in  two  or  more  counties,  I  T.  R. 
671;  or  written  in  one  and  published  in  another  counfy,  2  B.  ^  B.  299,  1  T. 
K,  6-17;  the  Court  will  not  change  the  venue,  2  Taunt.  5;  6  Taunt.  556;  6 
T.  R.  363;  but  where  the  libel  was  written  and  published  in  one  county,  3T. 
R.  306;  or  written  here  and  published  in  Germany,  3  T.  R.  6.32;  but  see  4 
East,  495;  the  Court  allowed  the  venue  to  be  changed  to  the  county  where 
the  libel  was  written.  In  an  action  for  criminal  conversation  the  Court  have 
allowed  the  venue  to  be  changed.  But  the  venue  in  actions  upon  bills  of  ex* 
change  or  promissory  notes,  Barnes.  491;  1  T.  R.  571;  1  B.  &  P.  20;  6 
Taunt.  576;  or  in  debt  for  rent,  2  Stra.  878;  or  in  an  action  on  a  specialty, 
Gilb.  C.  B.  90;  Barnes,  491 :  1  B.  &.  P.  425;  and  see  3  B.  &  C.  552;  1 
Sid.  87;  or  in  an  action  on  an  award,  2  B.  &  P.  355;  3  B.  &.  C.  9;  nor  in  an 
action  on  a  charter  party,  or  other  written  instrument  not  under  seal,  7  Taunt. 
306;  or  if  the  declaration  be  splrcial  upon  the  written  instrument,  will  not  ia 
general  be  changed;  4  Bing.  39.  Yet  in  covenant  where  a  view  was  neces-  • 
•ary,  the  Court  allowed  the  venue  to  be  changed  to  the  county  in  which  the 
premises  were  situate;  8  East,  268.  So,  in  debt  on  bond,  where  a  serious 
defence  was  intended  to  be  made,  and  the  witnesses  on  both  sides  lived  at  a 
distance  from  the  place  where  the  venue  was  laid,  the  Court  upon  applica- 
tion changed  tho  venue,  1  B.  &.  P.  20;  I  T.  R.  781.  There  are  other  cases 
also  in  which  the  Court  of  King's  Bench  will  not  allow  the  venue  to  be  chan- 
ged, unless  upon  very  special  grounds,  as  in  actions  for  scandalum  magna- 
tam,  2  I-d.  Raym.  1411  v  2  Salk.  668;  2  Str.  807;  actions  against  carriers,  2 
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4.  In  vacoium.t 
(/)  BHnging  back  orretaimng  0/,% 
Dmial  of  I.  French  v.  Coppinger.  E.  T.  1789.  C.  P.  I  H.  Bl.  216. 

^t'^^  ffilf  A  rule  having  been  granted  to  show  cause  why  the  venue  should  not  1m 
^°i  I^^Q^^  changed  from  London  to  Cornwall,  on  the  usual  affidavit  stating  positively 
sufficient  to  ^^^^  the  action  was  for  money  lent  in  London,  it  was  insisted  that  this  was  not 

retaio  the  — ^ ^ — 

venue  in  431,  483,  486;  6  Pr.  Reg.  424,  426,  426,  S.  C.  and  see  Cas.  Pr.  C.  P.  159; 
^11^"?'"*^  Pr.  Reg.  425;  Barnes,  487;  S.  C.  2  Bos.  &  Pul.  320,  unless  he  he  under 
terms  of  taking  short  notice  of  trial  in  London  or  Middlesex;  Barnes,  478, 
493;  2  Bos.  Sc  Pul.  3^0;  3  Bos.  &  Pul.  42.  But  the  motion  cannot  be  made 
after  plea  pleaded,  Cas.  Pr.  C  P.  33,  1 12;  Pr.  Re^.  423.  S.  C;  PallisterT. 
Willan,  T.  33.  Geo.  3.  C.  P.  273;  2  Moore,  64;  8  Taunt.  169.  S.  C;thoogh 
if  the  defendant  plead  pending  a  rule  Hist  for  changing  the  oetuce,  this  will  not 
prevent  the  Court  from  making  it  absolute,  Cas.  Pr.  C.  P.  136;  Pr.  Keg. 
423;  S.  C;  Barnes,  492;  3  Bos.  &  Pul.  12;  1  Taunt.  68;  and  being  for  a 
rule  to  show  cause,  the  motion  cannot  be  regularly  made  on  the  last  day  of 
term,  unless  the  declaration  w^  delivered  so  late  in  (he  term,  that  the  defend- 
ant had  not  an  opportunity  of  making  it  sooner:  Barnes,  480,  486,  489;  Pr. 
Reg. -426.  427.  In  the  Common  Pleas,  the  rule  for  changing  the  seniM  is  a 
rule  to  show  cause,  which  is  drawn  up  by  the  secondaries  on  (he  usual  affida- 
vit, that  '^the  cause  of  action  arose  in  the  county  to  which  it  is  sought  to  be 
^ihanged,  and  not  elsewhere,"  2  Marsh,  278,279;  6  Taunt.  667.  S.  C;  I 
Chit.  Rep.  378;  and  on  inspecting  the  declaration;  1  Chit.  Rep.  67. 

*  In  the  Exchequer,  (he  Court  will  not  change  the  vemu  in  any  case  where 
B  trial  has  been  had;  I  Price,  146.  And  in  that  court  the  defendant  caonot 
change  the  oentce,  after  having  obtained  an  order  for  time  to  plead  *^on  all  tbe 
ASHai  terms;"  it  heing  considered  as  one  of  these  terms,  that  the  defendant 
•«hall  not  afterwards  move  to  change  the  ventie,  3  Price,  3.  Therefore,' when 
Jhe  order  is  in(ended  to  be  without  prejudice  to  a  change  of  oentie,  it  should  be 
<«o  expressed  in  the  summons;  3  Price,  3.  And  the  Court  will  not  order  (he 
«entie  to  be  changed,  after  an  order  for  time  to  plead,  although  the  defendant 
proposes  to  give  judgment  of  the  term;  3  Price,  3. 

t  If  the  defendant  in  either  court  have  occasion  to  change  the  venue  in  va- 
dCatioD,  be  may  obtain  a  judge's  order  for  (hat  purpose,  on  producing  a  motioo 
{>aper  signed  by  a  counsel  or  serjeantj  with  the  usual  affidavit^  and  a  copy  of 
:(he  declaration. 

;|;  In  the  King's  Bench,  when  the  rule  to  change  the  venue  is  absolute  in  (he 
"first  instance,  the  only  way  by  which  the  plaintiff  can  bring  it  back  is  by  a  se- 
parate motion;  and  when  the  ventie  has  been  irregularly  changed,  as  where 
4be  affidavit  is  defective,  &c.,  Fleetwood  v.  Cross,  H.  26  Geo.  3.  K.  B.  3 
Pum.  &  East,  496;  the  motion  is  for  a  rule  ntet,  which  the  Court  will  make 
absolute  on  an  affidavit  of  service,  unless  good  cause  be  shown  to  the  C9n(ra- 
ry.  But  when  the  ventie  has  been  regularly  changed,  the  motion  ts  a  motion 
of  course,  requiring  only  counsel'a  signature;  and  the  Court  will  reqaire 
an  undertaking  to  give  material  evidence  in  the  county  in  which  the  torn 
was  originally  laid;  2  Salk.  669;  6  Taunt.  667;  2  Marsh,  278,  S.  C;  1  Chit. 
Rep.  378. 

It  was  holden  in  one  case,  7  Durn.  &  East,  286.  that  if  the  vemu  be  chaoff- 
ed  from  A.  to  B;  on  the  usual  affidavits,  that  the  cause  of  action  arose  wholly 
in  B.,  when,  in  fact,  a  part  of  it  arose  in  another  county,  the  vtmu  might  be 
brought  back  to  A.  as  a  matter  of  course.  But  in  a  subsequent  case,  6  East, 
433;  2  Smith.  R.447.  S.  C;  and  see  1  Wils.  162;  lOEast,  32;  itwasdeter- 
mined,  (hat  though  (he  venue  be  changed  by  the  defendant  upon  a  false  affida- 
vit, yet  the  plaintiff  cannot  bring  it  back  (o  the  county  where  it  was  first  laid 
without  the  usual  undertaking  to  give  material  evidence  in  that  county;  and 
of  course,  if  the  venue  be  laid  in  a  county  where  no  part  of  (he  cause  oi  nc 
tion  arosjSy  it  cannot  be  brought  back  into  th«t  county  wfaer6  the  cause  of  ic« 
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sufficient  cause,  without  an  undertaking  to  give  material  evidence  in  London. 
On  the  other  side  it  was  said  that  as  the  affidlivit  of  the  defendant  was  fals- 
ified, the  rule  could  not  be  made  absolute.     But 

The  Court  held  that  the  plnintiif  ought  to  undertake  to  give  material  evi« 
dence  in  London,  on  which  defendant  undertook  to  give  evidence  in  London, 
and  the  rule  was  discharged. 

2.     Dick  v.  Noiiish.  E.  T.  180(>.  C.  P.  3.  Taunt.  464.  I  334  1 

The  plaintiff  falsified  the  defendant's  affidavit  to  change  the  venti«,  the  wn-Unleai  un 
ut  was  retained,  though  the  plaintiff  could  not  undertake  to  give  material  •▼i-^VncM  of 

—  —  mutual  in 

tiQn  arose;  Massey  v.  Anderton,  H.  43  Geo.  3.  K.  B.  1   Chit.  Hep.  691.  a.  conveal 
So,  where  the  venue  had  been  changed  by  the  defendant  from  London  to  Staf-  taot. 
fbrdshire,  on  the  usual  affidavit  that  the  cause  of  action  arose  in  the  latter 
county,  and  not  elsewhere,  the  Court  of  King's  Bench  would  not  bring  it  back 
to  London,  on  an  affidavit  that  the  cause  of  action  arose  partly  in  Stafiordshire 
and  partly  in  Worcestershire,  and  that  a  material  witness  resided  in  London, 
and  on  the  plaintiff's  undertaking  to  give  material  evidence  in  one  or  other  of 
those  counties,  particularly  as  no  special  facts  were  stated  to  show  that  the  de- 
fendant's affidavit  was  not  correct,  2  Barn.  &.  Aid.  618;   1  Chit.  Rep.  377.  S. 
C;  and  mere  hardship  and  delay,  in  being  obliged  to  try  at  Lancaster,  when 
alL  the  plaintifPs  witnesses  reside  in  London,  is  no  ground  for  bringing  back  the 
veniu  to  the  latter  place,  unless  the  defendant  was  under  terms  to  take  short 
notice  of  trial  in  London,  and  the  undertaker  not  to  assign  for  error  the  want 
of  an  original  writ;   I  Chit.  Rep.  691. 

In  the  Common  Pleas,  the  rule  for  changing  the  oenue  being  only  a  rule  m<t, 
the  Court  on  showing  cause  will  either  make  it  absolute  or  discharge  it,  accord- 
ing to  circumstances;  2  Marsh.  278,  279;  6  Taunt.  567.  S.  C;   1  Chit.  Rep. 
378.     And  it  was  determined  in  one  case,  3  Bos.  4r  Pul.  579;  and  see  3  Taunt. 
464;  (but  ii  should  be  observed,  that  these  decisions  seem  to  have  been  since- 
overruled;)  that  an  application  to  change  the  venue  from  A.  to  B.,  in  an  ac- 
tion for  goods  sold  and  delivered,  upon  an  affidavit  that  the  cause  of  action 
arose  at  B.,  and  not  elsewhere,  might  be  successfully  answered  by  an  affidavit 
that  the  goods  were  sold  at  C,  without  an  undertaking  by  the  plaintiff  to  give 
material  evidence  in  A.     So,  where  it  appeared  that  the  cause  of  action  prin- 
cipally arose  in  Ireland,  2  New.  Rep.  C.  P.  397;  and  see  4  East,  495;  or 
partly  in  a  foreign  country,  2  Taunt.    197;  the   Court  discharged  a  rule  for 
changing  ihe  venue.     In  general,  however,  where  there  has  been  no  irregula-^ 
rity,tbe  Court  will  not  try  the  matter  upon  affidavits;  but  if  there  be  a  positive 
affidavit  that  the  cause  of  action  arose  in  a  different  county  from  that  where  the 
venue  lay,  they  will  require  an  undertaking  from  the  plaintiff  to  give  material 
evidence  in  the  latter  county,  if  the  whole  cause  of  action  is  supposed  to  have 
arisen  there;   1  H.  Blac.  216;  and  see  1  New.  Rep.  C.  P.    110.  310;  but  if 
it  arose  in  several  counties,  the  Court  will  retain  the  venue  on  the  plaintiff  V 
undertaking,  in  the  alternative,  to  give  material  evidence  in  some  of  them,    1 
Taunt,  259;  6  Taunt.  565,  566;  2  Marsh.  278.   S.  C;    7  Taunt.   178;  2 
Marsh.  494.  S.  C;  but  differently  reported,  2  Moore,  64;  8  Taunt.   169.  S. 
C;  and  see  1  Chit.  Rep.  377.  a.     And  when  the  whole  cause  of  action  arises 
abroad,  the  Court  will  discharge  the  rule  for  changing  the  vent<e,  without  any 
undertaking  by  the  plaintiff  to  give  material  evidence  in  this  county;  6  Taunt. 
569;  2  Marsh.  280.  S.  C;  and  see  1  H.  B1.280;  1  Taunt.  259,  260;  4  East, 
495;  2  New  Rep.  C.  P.  597;  2  Taunt.  197.     In  the  Exchequer,   as   in  the 
Common  Pleas,  the  rule  to  change  the  venue  is  a  rule  to  show  cause;  5  Price,  ^ 
359,  612.     And  it  is  the  practice  in  the  former  court,  as  in  the  King's  Bench, 
not  to  discharge  the  rule  for  changing  the  venue  without  an  undertaking  to  give 
material  evidence  in  the  county  in  which  it  was  orifi[inally  laid,  6  Price,  336; 
but  see  5  Price,  359.  semh.  contra,  it  not  being  sufficient,   as  in   the  Comnion 
Pleas,  when  the  cause  of  action  is  supposed  to  have  arisen  in  several  counties, 
to  undertake  to  give  material  evidence  in-  some  of  them;  6  Price,  336;  .but 
see  5  Price,  359.  temb,  contra. 
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dence  in  London,  wb«re  he  b&d  laid  it,  either  venue  being  inconvenient  to  one 
The  nppli    or  other  of  the  parlies. 

^A^'Z^^  ^'     ^«=^c"  V.  CoppiNOER.  E.  T.  1789.  C.  P.  1  H.  Bl.  ^16. 

uiaybe  re  '^^e  plaintiff'*  affidavit  that  the  cause  of  action  arose  where  the  vemu  is 
Slated*  by  laid,  was  made  in  an^ivver  to  a  rule  to  show  cause  against  changing  the  unve. 
ttn  underU  But  it  was  held  insufficient,  since  he   must  also  undertake  to  give  material 

»»"«  ^^      .  evidence  in  that  place. 

give  rnateri  »  

til  evidence 

L  335   I      VfVillfCt.t     See  also  particular  titles,  according  to  the  form  of  action,  or 
iuUiecouQ  subject  matter. 

jjij^***'**      I.     RELATIVE  TO  CIVIL  PROCEEDINGS, 

(A)  Of  general  verdicts,  p.  335. 

(B)  Op  spkciai:  verdicts,  p.  336. 

(C) CASES  ox.     See  ante,  tit.  Case,  SpectaK 

(D)  Mode  of  delivery.  See  ante.  tit.  Trial. 

*  But  it' is  not  sufficient,  in  order  to  discharge  a  rule  to  change  the  venue, 
to  show  that  a  fact  necessary  to  be  proved  at  tlie  triel,  but  which  constitotes 
no  part  of  the  cause  of  act  ion,,  took  place  in  another  county  or  abroad;  and, 
therefore,  in  an  action  by  the  assignees  of  a  bankrupt  for  money  received  to 
the  bankrupt's  use,  it  was  holden  to  be  no  answer  to  an  application  to  change 
the  venue  that  some  of  the  facts  necessary  to  support  the  commission  arose  ia 
the  county  in  which  the  venue  was  already  laid;  for,  although  the  bankruptcy 
must  have  been  proved,  it  was  no  part  of  the  cause  of  action;  i  New  Rep. 
310.  So,  to  such  an  application,  in  an  action  for  criminal  conversation,  it 
Would  be  no  answer  to  say  that  the  marriage  took  place  abroad;  for,  although 
^  the  marriage  must  be  proved,  it  forma  no  part  of  the  cause  of  action;  1  East, 

32.  If  the  plaintiff  fail  in  doing  that  which  he  has  undertaken,  namely,  to 
give  material  evidence  at  the  trial  of  some  matter  in  issue  arising  in  the  coun- 
ty where  the  veniie  is  laid,  he  shall  be  nonsuited;  2  W.  Bl.  1031 ;  2  T.  R.28I. 
But  it  will  be  sufficient  if,  for  instance,  it  be  proved  that  the  deed  upon  which 
the  action  is  founded  was  enrolled  within  the  countv,  Peake,  £v.  213;  8 
Taunt.  169;  or,  it  seems,  to  prove  that  the  cause  of  action  arose  abroad,  I 
H.  Bl.  280;  6  Taunt.  666.  569;  2  Taunt.  197;  or  to  prove  that  letters  con- 
taining the  promise  on  which  the  action  was  founded  were  put  into  the  post- 
office  in  the  county,  8  Taunt.  169;.  or  to  prove  any  other  fact  material  to  the 
cause,  allhoufi[h  it  do  not  go  to  the  whole  cause  of  action;  6  Taunt.  564.  lo 
the  Court  of  King's  Bench,  in  an  action  in  Middlesex,  it  was  holden  suffici- 
ent to  prove  a  payment  of  money  into  court,  even  althouorh  the  money  were 
paid  in  after  the  rule  to  retain  the  venue  was  obtained;  2  T.  R.  275.  But  the 
undertaking  inlh'S  case  mu.st  be  understood  to  have  reference  only  to  the  evi- 
dence necessary  to  support  the  declaration;  and,  therefore,  if  the  defendant 
confess  and  avoid  the  whole  cause  of  action,  or  plead  a  tender  to  the  whole 
declaration,  1  Taunt,  518;  or  by  any  other  act  or  omission  he  render  the  ma- 
terial evidence  the  plaintiff  could  have  given  unnecessary,  3  Taunt.  86.  the 
plaintiff  will  not  be  bound  to  produce  at  the  trial  the  material  evidence  he  un- 
dertook to  give.  It  was  formerly  holden  in  the  King's  Bench,  that  the  plain- 
trff  must  move  to  discharge  the  rule  for  changing  the  vemie  before  replication, 
2  Str.  858;  and  therefore  that  he  came  too  late  after  issue  was  joined,  and 

delivered  to  the  defendant's  aorent;  v.   Boddington  and   others,  M.  20 

Geo.  3.  K.  B,  But  now,  as  the  plaintiff  may  alter  his  rewtif,  by  'moving  to 
amend;  so,  for  avoiding  circuity,  he  may  move  to  discharge  the  rule  for  chang- 
ing the  vcfitie,  on  undertaking  to  give  material  evidence  in  the  county  where 
it  is  laid  at  any  time  before  the  cau^e  is  tried;  and  it  w«e  accordingly 
discharged  in  one  case  after  the  cause  had  been  twice  taken  down  for  trial; 
Cuwp.  409. 

t  If  BO  plea  pan  darien  continoanco  be  pat  in  and  received,  and  if  there  be  no  damvr- 
rar  to  evidence,  or  nontoit;  the  jary, after  the  evidence  ia^ven  and  the  jadgo  baa  tBOUBid 
it  ap,  preeeed  to  cooaider  of  their  veidict:  the  verdict  ia  either  general  or  ipeciaL 
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(E)  Of  sbtting  abide.  Sm  a»tfc,  tit.  Trial,  div.  New  Trial. 

(F)  Of  amending.  See  antCy  tit.  Amendment. 

(G)  Conclusiveness  of,  ai»d  who  bound  Bt.  See  anUy  tit.  Judgement. 
II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS.     See    anU,   voL 

JO.  p.  519  tit.  Indictment.' 

L  RELATIVE  TO  CIVIL  PROCEEDINGS 

(A)  Of  general  verdicts.* 


1.  Miller  v.  Trets.  M.  T.  1696.  K.  B.  1  Ld.  Raym.  324.    *" 

nation  was  exhibited   against  the  defendant  by  the  plaintiff  in  the  "^uJ^^^*** 

Court  of  Exchequer  for  selling  lace  and  silks,  &c.     IJpoh  issue  joined^  the  S^iebenSThe 


jury  found  the  defendant  guilty  as  to  selling  the  lace,  Sic.,  but  said  nothing  ds.wholo  of 
to  the  silks,  and  judgment  was  given  in  the  Exchequer  for  the  informer.  Up-  the  matter 
on  error  brought,  this  omission  in  the  verdict  was  assigned  for  error,  upon  submitted 
which  a  motion  was  made  in  the  Exchequer  for  leave  to  amend,  but  denied,  **|  'S^c*^^* 
because  it  was  not  amendable;  and  therefore  theiudgment  was  reversed  here.- rj^erefora 
2.   v.  Cox.  ^E.  T.    1692.  K.  B.  3  Salk.  372,  where  they 

Error  of  a  judgment  in  C.  B.,  m  an  action  of  trespass,  wherein  the  plaintifffound  not 
brought  an  action  against  the  defendant  for  several  trespasses;  for  breaking  g^i^^T  >>  ^ 
and  entering  his  close,  treading  down  his  grass,  and  taking  and  carrying  away  1*^'^'  ^^ 
water.     The  defendant  justified  as  to  all,  upon  which  they  were  at  issue,  and  5fJt*a°^to*' 
the  jury  found  him  not  guilty  as  to  the  treading,  but  gave  no  verdict  as  to  the  the  retot,the 
other  matters.     This  was  adjudged  nought,  and  for  this  caose  the  judgment  judgment 
was  reversed.  wa«  reven 

3.  Hadley  v.  Styles.  M.  T.  1710.  K.  B.  2  Salk.  664.  But  wber« 

Debt  on  a  bill  penal  for  300/.     The  defendant  pleaded  nil  debet  for  2002.,tbej^»|Q 
and  debet  as  to  100/.     Counsel  urged,  that  this  plea,  issue,  and  verdict  were  debt  on 
immaterial,  and  that  the  debt  could  not  be  apportioned.  bottd  and 

Per  Cur.     The  plea  was  ill,  but  the  verdict  has  made  it  good.     We  will  in-"!*  *^®**J^ 
tend  QOOL  paid,  and  an  acquittance  Under  seal  produced  in  proof  thereof,  and  fouQ/nJi 
the  jury  may  as  well  apportion  here  as  in  debt  on  a  simple  contract,  where  a^bet  ta 
tbey  may  find  nil  debet  for  part;  1  Rol.  Rep.  257.  part  andd« 

(B)   Op  special  VEROICTS.t  °^^  ^®  ^® 

1.  Rex  v.  Huggins.  M.  T.  1729.  K.  B.  2Ld.  Raym.  1681.  doemed'ISf 

Per  Holt,  C.  J.     A  special  verdict,  stating  the  circumstances,  as  evidence,  h^i^q^. 
and  not  as  facts  proved,  cannot  be  sustained.  The  special 

*  The  jury  may  ondoobtedly  in. all  cases  give  a  general  verdict,  thns  taking  npon  them-  verdict 
•elves  to  judge  both  of  the  Uw  and  the  fact,  and  it  is  either  wholly  or  in  part  for  the  plainr-  ^^  '^^® 
liff  or  for  the  defendant.     Where  the  declaration  contained  thirty  counts  on  fifteen  bills  of'"®  ^^^  ^ 
eicbange,  the  judge  at   Nisi  Prios  refused  to   compel  the    plaintiff  to  select  fifteen  of  the  proved  and 
coiots  on  which  to    take  his  verdict.     But,   on  a  general   verdict,  tlie  Court  of  Common  ^^^  tnetely  . 
Pleas  will  compel  a  plaintitf  to   elect  in  the  term  after  the  trial  on  what  count  he  will  en-  ^  evidei^GV 
tor  it  up.     Where  an  avowant  stated   that   the  plaintiff  held  the  premises  at  a  certain 
yearly  rent,  and  the  plaintiff  pleaded  first,  non  tennit,  and  secondly,  reins  en  arriere,  and 
the  first  plea  wjis  found  for  the  plaintifii  the  Court  held  that  the  second  plea  thereby  be-' 
came  immaterial,  and  that  the  proper  course  was  to  discharge  the  jury  IVom  finding   any 
verdict  opon  it;  but  that  if  any  verdict   was  found,  it  must  be  entered  for  the  plaintifii;  2 
Rnrn.  and  Aid.  546.     On  a  verdict   for  the   plaintiff  or  for  the  defendant  ift  replevin,  the 
jary  Hhall  regularly  assess  the  damages.     But  when  the  plaintiff  is  non-suited  on  the  trial 
t*f  an  issue,  he  cannot  beve  contingent  damages   assessed  for   him  on  a  demurrer,  1  Stra:. 
507;  though  when  the  plaintiff  in  replevin  is   nonsuited,   the  jary  may  aaseas  damages  for 
the  defendant. 

t  On  a  general  verdict,  if  false,  the  jury  were  liabFc  to  bo  attainted.  To  relieve  them 
from  this  difficulty  it  was  enacted  by  the  stotoie  of  Westm.  2.  c.  18;  6  Edward  1.  c. 
SO.  8.  2.  that  the  justices  of  assise  shall  not  compel  the  jurors  to  say  precisely  whether 
Ji  be  disseisin  or  not,  so  as  they  slate  the  truth  of  the  fact,  and  pray  the  aid  of  the  justices; 
bv  if  they  will  say  of  their  own  accord  that  it  is  a  disseisin,  their  verdict  shall  be  admit- 
ted at  their  own  peril.  Upon  this  statute  it  has  become  the  practice  for  the  jury,  n^hea 
they  have  any  doubt  as  to  the  mattor  of  law,  to  find  a  special  verdict  stating  the  facta  and 
the  law  arising  thereon  to  the  decision  of  the  Court,  by  concluding  conditionally  . 
that,  if  upon  the  matter  allcdged,  the  Court  shall  be  of  opinion  that  the  plaintiff 
ha(^  ,.anse  of  action,  they  then  find  for  the  plaintifl;  if  olherwisie,  then  for  the  defendant* 
In  finding  special  verdicts,  when  the  poinU  are  single  and  not  complicated,  and  no  special 

VOL,  XV.  ^ 
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[  337  ]  2.  William  v.  Sears.  H.  T.  1743.  K.  B.  1  Wik.  55. 

And  it  is  a      p^y  Cur.     Where  the  verdict  finds  the  recovery  only,  and  not  a  word  of 
JhHMho'"    ^^y  ^"*  of  seisin,  there  is  nothing  more  settled  than  Ihat  the  Court  can  intend 
Court  will    nothing  in  a  special  verdict  but  what  is  found  by  the  jury;  Hob.  262. 

not  intend  any  thing  in  a  special  verdict  but  what  is  found  by  the  jury.* 

3.  Burt  v.  Philips.  E.  T.  1788.  K.  B.  2  T.  R.  354. 
However,  a      Per  Lord  Kenyon,  C.  J.     Though  much  certainty  is  €s.sential  in  a   special 
Irt'co^rum  *  verdict,  still  it  does  not  require  the  same  as  in  pleadings. 
ty  14  requir  "        ^— — 

ed  than  in         TJfSttOr.t 

pjeadii.g».       J    APPOINTMENT  OF,  p.  337. 
ir.  JURISDICTION  OF,  p.  338. 

III.  JUDGMENT  CF,  p.  339. 

IV.  MANDAMUS  CONNECTED  WITH,  p.  340. 
V.  OF  THE  SUCCESSOR,  p.  340. 

VI.  OF  A  VISITATION,  p.  340. 

I.  APPOINTMENT  OF. 
1.  Bury  v.  Philips.  E.  T.  1788.  K.  B.  2T.  R.  352. 
Ilie  norAin  per  Holt,  C.  J.  Visitations  are  necessary  consequents  one  upon  another; 
Btion  or  a  f^j^  ^^jg  yigitorial  power  was  not  introduced  by  any  canons  or  constitutiona  eo- 
the  patron^  clesiastical.  It  is  an  appointment  of  law.  It  ariseth  from  the  property  wbicb 
fir  founder  l^e  founder  had  in  the  land^  assigned  to  support  the  chanty;  and  as  be  is  the 
tt€  a  corpo  author  of  the  charity,  the  Ia%v  gives  him,  and  his  heirs,  a  visitorial  power;  that 
rtition;!  ig^  qq  authority  to  inspect  the  actions,  and  regulate  the  behaviour,  of  tbe  mei»- 
bers  that  partake  of  the  charity. 

conclosioo,  the  eovnael,  if  required,  are  to  subscribe  ihe  points  in  qnestion,  and  n|;ree  to 
amend  omiMions  or  niisiakes  on  the  mesne  conveyance,  according  to  the  troth  to  bring  lite 
point  in  qaestion  to  judgment;  and  anneceasary  finding  of  deeds  in-hac  verba^  wbera  the 
qaestion  rests  not  upon  them,  but  which  are  only  derivation  of  titles,  oogbt  to  be  spared, 
and  stated  shortly  acccording  to  the  substance  they  bear  in  reference  to  the  deed,  as  feoffs 
mcnt,  tease,  grant,  <&c.  Ac.  If  thi*re  be  a  special  verdict  the  plaintiff's  attorney  gentr- 
Ally  gets  it  drawn  from  thd  minntes  taken  at  the  trial  and  settled  by  his  counsel  or  sergeant  who 
signs  the  draft.-  It  is  then  delivered  over  to  the  opposite  attorney,  who  gets  Ms  eonnael  or 
sergeant  to  peruse  and  sion  it;  and  when  the  verdict  is  thus  settled  and  signed,  it  is  left 
with  the  clerk  of  Nisi  Prios  in  a  town  cause,  or  with  the  associate  in  the  codntry,  who 
makes  copies  for  each  party.  The*  whole  proceedings  are  then  entere^,  docketed,  and 
^  filed  of  record,  after  which   a  concilium  is  moved   for  a  role  drawn  up  thereon  with   tbe 

clerk  of  the  rules  in  K.  B.,  or  secondaries  in  C.  P.  tbe  cause  entered  with  the  clerk  of  the 
papers  or  secondaries  copies  of  the  record  madeand  delivered  to  the  judges  and  eonnael  in- 
structed and  heard  in  like  manner  as  upon  arguing  a  demurrer.  In  the  K.  B.  a  special  ver- 
dict most  be  set  down  in  the  paper  for  argument  within  four  days,  and  cannot  be  set  down 
afkerw<irda  without  leave  of  the  Court,  and  in  the  C.  P.  the  clerk  of  he  dockets  makes 
six  copies  of  the  special  verdict;  viz.  four  for  the  judges  and  two  for  the  sergeants  on  each 
side.  A(\er  the  Court  have  given  their  opinion,  a  rule  is  drawn  np  for  the  delivery  of  the 
postea  to  the  prevailing  party,  upon  which  be  is  immediately  entitled  to  tax  his  cosls  and 
take  out  execution  without  rule  for  judgment;  bat  the  other  party  may  have  a  rule  which 
shall  be  diily  served  to  bo  present  at  taxing  costs. 

*  The  law  which  is  favourable  to  verdicts  will  suppose  that  tbe  jury  doubted  of  nothing 
but  u  hat  but  what  related  to  the  matter  in  question  before  them.  So,  on  a  special  verdict,, 
with  a  general  conclusion,  the  Court  will*  doubt  of  no  more  than  than  the  jury  doubted  of. 
And,  if  a  special  vertlici  on  a  mixed  question  of  fact  and  law  find  facts  from  which  the 
Court  can  draw  clear  conclusions,  ii  is  ito  objection  to  the  verdict  that  the  jury  have  not 
themselves  drawn  such  conclusions  and  stated  iliem  as  facts  in  the  case. 

t  Corporations  for  public  government  are  not  subject  to  visitors;  8.  C.  1  Ld.  Raym.  8. 
Corporations  for  private  charily  are  subject  to  the  founder  and  visitor. 

t  In  fact,  whoever  founds  a  charity,  whether  ho  be  the  sovereign  or  a  subject,  has  tbe 
fight  to  nominate  visitors  of 'the  same;  and,  in  case  no  such  persons  be  appointed,  be  and 
his  heirs  will  have  by  implication  the  superintendance  thereof.  If,  in  the  case  of  a  subject 
having  boon  tbe  founder,  there  is  not  any  ono  who  can  act  as  visitor  in  consequence  of  in- 
capacity of  the  person,  or  a  failure  of  heirn,  the  duiief  of  that  office  devolve  upon  the  king, 
which  it  then  becomes  the  task  of  this  Court  to  execute  for  his  Majesty  in  the  same  manner 
as  if  it  had  been  a  mere  royal  foundation.  If  a  visitor  be  appointed  by  the  founder  of  a 
coUege,^od  charities  are  given  to  that  college  afterwards,  ibey  art  ROi  subject  io  the  con- 
trol of  thatvisiton  Rex  v.  Jennings,  6  Mod.  420*  ' 
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2.  Ca8E  op  Riv£nsworth  HospiTAu  E.  T.  1808.  K.  B.  8  East,  221.        f  338  1 
The  founder  of  an  hospital  directed  that  if,  in  making  up  the  accounts  of  And  cannot 
the  wardens  triennially  i^ing  out  of  office,  any  doubt  should  arise  which  9ould  *»«  impHnd. 
not  be  decided  by  the  new  wardens,  the  ordinary  should  decide  it,  and    also 
gave  to  him  the  appointment  of  a  master  upon  the  default  of  other  persons  to 
appoint  within  certain  times,  aud  power  to  correct  and  remove  the   master  for 
certain  causes,  also  power  to  sequester  the  profits  of  the  wardens,  &,c.  in  case 
of  the  improper  subtraction  of  a  certain  sum  directed  to  be  kept  in  a  chest  for 
special  purposes  until  the  money  was  replaced,  and  also  gave  to  the  ordinary 
the  power  of  interpreting  the  statutes  in  case  of  any  doubt;  and  the   founder 
also  delegated  to  the  dean^nd  chapter  of  York  power  to  remove  the  wardens, 
&c.  consenting  to  mortgai>e  or  alienate  the  lands  of  the  charity. 

The  Court  held,  that  none  of  the  powers  so  delegated  constituted  a  visitor 
floras  to  exclude  the^application  of  the  powers  granted  by  stat.  43  Eliz.,  and 
consequently  that  a  commission  of  charitable  uses  issued  out  of  the  Court  of 
Chancery  under  the  act  was  valid, 

II.  JURISDICTIOiV  OF,  ir  tbe  paw 

I.  Rex  v.  Bishop  OP  Worcester.  M.  T.   1814.  K.  B.  4  M.  &  S.  415.     ed^imllat 
Ptr  Cur.     If  the  power  of  the  visitor  is  to  be  under  restriction  or  Itmita-  [^\q  f,, 
tioD|  it  must  be  so  expressed.  pressed.* 

Rex  v.  Bishop  of  Ely.  E.  T.  1788.  K.  B.  2T.  R.  290. 
Per  Cur.     Where,  by  the  statutes  of  a  college,  the   right   of  appointment  ^*  **^'* 
to  the  mastership  devolves  on  a  person  named,  who  is  also  a  general  visitor,  0^°^*^^  \^^ 
on  neglect  of  the  fellows  to  elect  such  nominee,  nc  has  not  that  right  as  a  in  his  own 
▼isitor,  but  by  the  special  appointment  of  the  founder.     Then,  if  it  be    not  a  oause. 
▼isttatorial  act,  the  propriety  of  the  thing  done  and  the  visitor's  conduct  can-   [  339  ] 
not  be  inquired  into  by  himself  as  visitor,  because  that   would   bo  to  deter- 
roioe  on  his  own  right,  for  he  claims  an  interest,  and  asserts  a  right ;  and  a 
▼Isttor  cannot  be  a  judge  in  his  own  cause,   unless  that  power  be  expressly 
i;iveR  to  him;  and  in  all  these  cases  the  power  of  deciding  the  question  and 
constraing  the  statutes  devolves  on  the  courts  of  law. 

III.    JUDGMENT  OF. 
Rex  v.  Bishop  op  Ely.  H.  T,  1788.  K.  B.  2  T.  R.  290,  Judgment 

Per  Holt,  C,  J,     From  an  act  done  by  a  visitor  as  ordinary,  an  appeal  lies  f^n" J"  ^ 
to  his  superior;  but  if  as  patron,  no  appeal  lies.  fiual.t 

*  la  Bome  initanoes,  the  power  of  the  visitor  in  regulated,  by  I'atutefl  or  ordinances 
impoeed  by  the  founder;  in  other-i,  he  w  without  controul.  In  those  of  the  former  kind,  if  he 
should  not  abide  by  the  rules  laid  down,  Win  act:*,  except  under  certain  circamstanoee 
where  the  kin^  is  visitor,  are  without  authority,  and  nul  in  those  of  the  latter,  he  having  no 
guide  but  bis  own  discretion,  which  no  person  has  any  right  io  interfere:  his  power  is  arbi- 
trary. A  visitor  has  power,  eo  nomine,  to  hear  appoals;  4  Mod.  109;  1  Ld.  Rtiym.  8.  S. 
C.  A  visitor  may  deprive  without  the  concurrence  of  another  person;  4  Mod.  110;  1  Ld. 
RayiD.  58;  Holt,  715;  Skin.  407.  If  a  visitor  has  no  authority  bv  the  founder  to  deior- 
mioe  offences,  yet  it  is  incident  to  his  office;  Rex  v.  St.  John's  Cambridge,  4  Mod.  *233. 
Royoi  foundations  are  not  visitable  by  bishops;  Dean  of  Dublin  v.  Archbishop   of  Dublin, 

i  The  visitatorial  power  is  an  appointment,  and  is  not  of  ecclesiastical  origin.  Where 
tbe  interest  of  a  charity  is  vested  by  the  donor  in  trustees,  there  the  law  does  not  raise  a 
visitor;  bat  where  they  who  are  to  have  the  benefit  of  the  charity  are  incorporated,    there 

pointed 
senleoce, 
is  a 

13.  498.  513.  But  from  the  sentence  of  one  who  is  visitor  as  ordinary  only  there  lies  an 
appeal,  though  not  from  the  sentence  of  a  visitor  as  patron;  S.  C.  Sdin.  48o.  If  the  tellow 
of  a  college  be  deprived  according  to  the  statutes  of  the  founder,  the  appeal  must  be  to 
the  visitoi?  and  then  to  the  delegate^.;  1  Mod.  85.  The  Court  will  not  grant  a  mandamus 
to  restore  the  fellow  of  a  college  who  has  been  deprived  by  the  visitor  appmnted  by  the 
founder;  Appleford's  case,  1  Mod.  82,  83.  When  a  visitation  is  made  by  the  nrcbbisbop 
all  sets  of  tne  bishop  are  suspended  by  an  inhibitioi);  3  Sulk.  201. 


thini  of  a  private   design,  and  does  not  concern  the  public;  Mr.  Parkinson  s  case,  3 
I.  365.     His  determinations  are  not  examinable  in  another  courU;  I  Ld.  Raym.   8  Skin. 
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[  540  1  IV.  MANDAMUS  CONNECTED  WITH. 

Rex  v.  Bishop  of  Lincoln.  E.  T.  1788.  K.  B,  2  T.  R.  338. 
A  manda         Per  Cur,     Is  this  a  case  in  which  a  mandamus  ought  to  be  granted?     It  is 
mus  lies  to  objected,  that  a  mandamus  ought  not  to  go  to  a  visitor.     We  have  often  con- 
compel  a      -^^^^^  the' serious  consequences  which  would  follow  from  granting  a  manda- 
his  duty.      '^"^  ^^  ^  visitor.     This  Court  will  not  interfere  in  such  cases;  but  those  are 
only  cases  where  he  is  clearly  acting  under  a  visitatorial  authority.     But  here 
the  Bishop  of  Ely  was  not  acting  as  a  visitor;  he  could  not  act  in  that  char- 
acter; neither  did  he  himself  conceive  that  he  was  acting  as  visitor.    His  acts 
show  that  he  was  not,  and  he  acted  without  giving  notice  to  the  persons  on 
whom  he  was  judging.     Then,  if  he  had  no  power  m  this  case  to  act  as  visi- 
tor, nor  thought  at  the  time  that  he  was  acting  as  such,  our  determination  will 
not  interfere  with  any  of  the  older  decisions.      No  bad  consequences  can  be 
apprehended  from  our  granting  this  mandamus;  and,  by  granting  it,  we  shall 
■  do  that  which  has  been  the  consistent  aim  of  this  court  in  granting  a  manda- 
mus, namely,  to  prevent  injustice. — Rule  absolute. 

.„,       ^  V.    OF  THE  SUCCESSOR.  ' 

iMmofaJiTn  ^^^  ^-  ^'^'  Catharine  Hall.  E.  T.  1791 .  K.  B.  4  T.  R.  235. 

it  !ele«mo  ^"^  ^^^  ^^^®  ^^^  private  eleemosynary  lay  foundation,  no  special  visitor  was 
^nary  and  appointed  by  the  tounder.  The  Court  held  the  right  of  visitation,  in  default 
nosuceesorof  the  founder's  heirs,  devolves  upon  the  king,  to  be  exercised  bv  the  great 
\i7lvlut  ®®?''  ^"  this  ground  the  king  is  the  visitor  for  St.  Catharine's  Hall,  Cam- 
to  the  kiiTg  bridge,  and  this  Court  refused  to  interfere  by  mandamus  to  compel  the  master 
in  Chance  ^^^  fellows  to  declare  x>ne  of  the  fellowships  vacant,  and  to  proceed  to  a  new 
iy.»  ejection, 

VI.     OF  A  VISITATION. 
Burt  v.  Philips.  E.  T.  1788.  K.  B.  tt  T.  R.  348. 
Admtniflter     The  bishop  appointed  a  visitation  to  be  held  in  the  chapel  on  the  16th  of 
imd  hearTng    "'*®»  ^"^^  the  rector  and  fellows  refused  to  open  the  doors  on  the  day  appoin- 
and  addres  ^^^)  ^^^  protested  in  the  area,  and  the  visitor  called  over  all  their  names,  and 
#in^  com     swore  a  person  to  prove  the  summons,  and  went  away  without  doing  any  more 
plainta,  is  a  and  aAerwards  he  appointed  another  visitation  in  the  hall,  on  the  24(h  of  July 
iri«itiuion.   following,  and  called  over  all  their  names,  and  registered  the  act  of  the  16th 
of  June,  notwithstanding  a  protest  against  all  the  proceedings .    This  visitation 
is  good,  and  what  passed  on  the  16th  of  June  was  no  visitation. 

I.    RELATIVE  TO,  AS  AGAINST  PURCHASERS,  p.  341. 
II. CREDITORS,  p.  343. 

Fort.  329.  The  bishnpa  can  vigit  but  once  in  three  year<);  Phillips  v.  Bury,  Skin.  47S. 
Though  a  visitor  be  by  the  conslituiions  of  the  college  restrained  from  visiting  ex  officio 
above  once  in  five  yearfl,  yet  he  has  a  constant  standing  authority  to  hear  complaints  and 
redress  grievances;  Skin.  478.  The  visitor  in  his  citation  must  persue  his  au  hority 
Bently  v.  Bishoy  of  Ely,  2  Stra.  913.  Where  the  visitor  is  disturbed  and  hindered  that 
cannot  be  called  a  visitation;  Phillips  v.  Bury,  Holt,  720,721.  The  power  of  a  visitor 
cannot  be  controlled,  because  it  is  absolute;  !3.  C.  Molt,  722.  Corporation  acts  are  exam- 
mable  by  tlie  visitor,  Fort.  299;  Dentloy  v.  Bishop  of  Ely,  2 Stra.  793.  The  chancellor  is 
visitor  of  all  the  king  s  free  chapels,  and  all  the  colleges  of  the  king's  foundation;  I  Mod. 
85.  The  visitor  shall  determine  all  that  relates  to  persons  who  are  of  the  foundation-  Rex 
and  Reg.  v.  St.  John's  College,  Oxon,  Holt,  437;  Com  238.  Where  the  crown  has  anpoin- 
tod  a  general  visitor  it  cannot  afterwards  enlarge  his  powers;  Bentley  v.  Bishop  of  Ely, 
Fort.  300.  Contumacy  is  a  good  cause  of  deprivation;  Phillips  v.  Bury,  Skin.  489  49o! 
-  The  visitor  may  punish  one  man  for  an  act  by  him  done  jointly  with  oiliers;  BemJev  v. 
Bishop  of  Ely,  Stra.  913.  Whore  a. visitor  has  authority  to  deprive,  and  does  so  in 
pursuance  of  that  power,  the  justice,  or  sufficiency  of  his  sentence  as  to  the  cause  of  k, 
.482  ""boo*™*"         *"  **'°  common  law  courts;  per  Holt,  C.  J.,  Phillips  v.  Bury,   Skin. 

"  The  4ippointment  of  a  bishop  without  his  christian  name  to  be  visitor  extends  to  bis 
iwceessors;  Bentley  v.  Bishop  of  Ely,  2  Stra.  913.  The  heirs  of  the  founders  are  visitors 
SkmT? .'^H^?  corporations  in  default  of  appointmeni;  Phillips  v.  Bury,  1  Ld.  Raym.  9 
«>*m.  483;  Holt,  724,     But  not  iq  ecclesiastical  corporations;  Skin.  485, 
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I.    RELATIVE  TO,  AS  AGAINST  PURCHASERS.  [  341  J 

1.     Chapman,  d.  StAvsRTON,  v.  Embrt.  E.  T,  1776.  K.  B.  Cowp.  278. 

One  after  marriage  made  a  settlement  of  certaia  premises  upon  himself  for  A  volunta 

life:  remainder  to  his  wife  for  life:  remainder  to  their  issue  in  tail:  and  three  ^  convey 

years  afterwards  mortgages  the  premises  to  B.,  who  was  told  there  was  such  ^oM  against 

a  settlement.     For  the  defendant  it  was  insisted;  Ist.  That  the  stat.  27  Eliz.  a  gubto 

c.  4f  related  onljr  to  purchasers,  and  that  a  mortgagee  was  not  a  purchaser  quent  piir  ^ 

chasor  with 

1  Thero  are  many  casea  also  in  which  one  possessed  of  property  may  previoasly  to  bia  notieo. 
making  of  sale  of  the  same  with  a  fraadolent  intent  enter  into  an  agreement  with  another 
for  the  pnrpose  of  reaping  pecaniary  or  other  advantage  from  the  transaction  to  the  injury 
of  the  porchaser.  The  freqoency  of  attempts  at  this  species  of  manifest  injustice  was 
greatly  checked  by  the  well-known  statate,  the  27  Eliz.  c.  4.  rendered  perpetual  by  the 
S3  Eliz.  c.  18.  8.  31.  by  the  second  section  whereof  it  was  enacted,  that  all  and  every  con- 
veyance, grant,  charge,  lease,  estate,  incombrance,  and  limitation  of  use  or  uses,  if  in  or 
ool  of  any  lands,  tenements,  or  other  hereditaments  whatsoever,  had  or  made  for  the  in- 
tent and  of  pnrpose  to  defraud  and  deceive  such  person  or  persons,  bodies  politic  or  corpo- 
rate, aa*had  or  should  purchase  in  fee  simple,  fee  tail  for  life,  lives,  Qr  years,  the  same 
lands,  tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  so  formerly  conveyed, 
granted,  leased,  charged,  encumbered,  or  limited  in  use,  to  defraud  and  deceive  such  as 
should  or  had  purchased  a\[iy  rent,  profit,  or  commodity,  in  or  out  of  the  sdme,  or  any  part 
thereof,  should  be  deemed  and  taken  only  as  against  that  person  and  persons,  bodies  politio 
and  corporate,  his  and  their  heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  other  person  and  persons  lawfully  having,  or  claiming  by,  from,  or 
under  them,  or  any  of  them  which  had  purchased,  or  should  thereafter  so  purchase  for 
money  or  other  good  consideration',  the  same  lands,  tenements,  or  hereditaments,  or  any 
part  or  parcel  thereof,  or  any  rent,  profit,  or  commodity,  in  or  out  of  the  same,  to  be  ut- 
terly void,  frustrate,  and  of  none  effect.  It  may  be  remarked  that,  as  the  legislatqre  has 
rendered  the  transaction  void,  the  circumstance  of  the  purchaser  having  previous  notice 
thereof  does  not  in  anywise  affect  his  right:  6  Co.  60.  The  prima  facie  ground  upon 
vfhich  this  court  eierts  a  concurrent  jurisdiction  in  relation  to  this  statute  is,  it  ia  conceived, 
its  eaperior  means  ef  ascertaining  the  intent  by  it;  the  statute  itself  must  receive  the  same 
coostmction,  and  have  the  same  operation  in  a  court  of  equity  as  in  a  court  of  law. 
There  is,  however,  a  more  specific  reason  for  this  Court's  interference,  which  arises  from  its 
peculiar  construction  of  contracts;  18  Ves.  118. 

Bjr  the  4th  section  of  the  statute  it  is  provided,  that  the  same  shall  not  extend  to  be  con* 
utrBed  to  impeach,  defeat,  make  void,  or  frustrate  any  conveyance,  assignment  of  lease, 
aasorance,  grant,  charge,  lease,  or  Mtate,  interest  or  limitation  of  use  or  uses,  of,  in,  to,  or 
Qut  of  any  lands  tenements,  or  hereditaments,  had,  or  made,  upon  or  for  good  considera- 
tion, or  bona  fide  to  any  person  or  persons,  bodies  politic  or  corporate;  from  thin  clause  as 
eoatrasted  with  the  former,  the  natural  inference  would  be,  that  any  such  transfers  as  are 
not  upon  good  consideration,  and  not  bona  fide,  being  virtually  eiempted,   fall  not  within 
the  definition  of  acts  done  with  on  intent  to  defraud  or  deceive;  but  courts  of  law  and  ef 
equity  have  shown  a  disposition  to  declare  that  the  transaetion  need  not   be  effected  with 
both  conditions,  but  that  if  it  be  merely  mala  fide,  or  merely  voluntary,  it  may  be  brought 
within  the  meaning  and  operation  of  the  statute;  1  N.  R.  332.     And  this  consUuction  has 
been  made  where  the  purchaser  had  notice  of  the   fraudulent   or  voluntary  act;  2  Bro.  C, 
C.  148.     But,  although  such  appears  to  be  the  doctrine,  Sir  William  Grant  had  great  diffi- 
culty to  persuade  himself  that  the  words  of  the  statute  warranted,  or  that  the  purpose  of  it 
required  such  a  eonstruction;  for  he  said  it  was  not  easy  to  conceive  how  a  purchaser  could 
be  defrauded  by  a  settlement  of  which  he  had  notice  before  he  made  his  purchase;  on  the 
other  hand,  however,  it  has  been  declared  that  such  knowledge  was  not  of  a  title,  but  of  a 
fraud  and  nullity;  18  Ves.  111.     This  Court,  considering  an  agreement  for  a  purchase  to 
•onstitute  on  equitable  right  declares  that,  if  it  be  a  bona  fide,  and  upon  a  valuable  con» 
sideration,  it  will  not  be  effected  by  a  fraudulent  or  voluntary  settlement  any  more  than  the 
purchase  of  a  legal  estate;  and  has,  accordingly,  under  such  circumstances,  decreed  in  fa- 
vour of  one  who  had  so  contracted  against  oihers,  to  whom  thejegal  estate  had  been  con- 
veyed; 18  Yes.  100.     In  the  fifth  section  of  the  same    important  statute,  one  species  of 
fraudulent  assurance   is  particularly   defined.     It  U  Ihoreby  enacted,  that  if  any  person  or 
persoofl  make  any  conveyance,  gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or  aa- 
Burance  of,  in,  or  out  of  any  lands,  tenements,  hereditaments,  with  any  clause,  provisional 
article,  or  condition  of  revocation,  determination,  or  alteration,  at  his  or  their  will  or  ploa- 
aure,  of  the  same,   of,  in,  or  out  of  the  same  lands,  tenements,  or  herpditamenta,  or  any 
part  or  parcel  of  them  contained  or  mentioned  in  any  writing,   deed,  or  indenture  of  such 
assurance,  conveyance,  grant,  or  gift,  and  aAerwards  bargain,  sell,  demise,  grant,  convey, 
or  charge  the  same  lands,  tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  to 
any  person  or  persons,  bodies  politic  and  corporate,  for  money  or  other  good  consideration « 
paid  or  given,  thot  then  the  said  former  conveyanoe,  assurance,  gift,  graot.  and  demise,  oa 
Apncbing  the  said  lands,  tenaroents,  and  hereditaments,  so  uAer  bargained,  aoldy  conreyef). 
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[  342  J  within  27  Eliz.  c«  4.  The  purchasers  there  specified  are  purchasers  ia  fee 
Biniple,  fee  tail  for  life  or  years,  and  must  be  either  absolute  or  conditiooal 
purchasers;  but  a  mortgagee  can  hold  the  estate  only  till  the  debt  is  paid; 
therefore,  not  a  purchaser  within  the  meaning  of  the  statute.  But,  supposing 
he  was,  yet  here  the  wife  did  not  join,  nor  was  any  fine  levied.  The  mortga- 
gee in  this  case  had  full  and  sufiicient  notice,  and  no  pretence  or  circumstance 
of  fraud  appears;  on  the  contrary  the  settlement  was  three  years  prior  to  the 
mortgage,  therefore  could  not  have  been  made  with  a  view  to  defeat  it. 
Townsend  v.  Windham,  2  Ves.  10,  was  cited,  where  Lord  Hard wicke  said, 
*'  If  there  is  a  voluntary  conveyance  of  a  real  estate  or  chattel  interest  by  one 
not  indebted  at  the  time,  if  such  voluntary  conveyance  be  for  a  child, 
and  no  particular  evidence  or  badge  of  fraud  to  deceive  subsequent  creditors, 
it  will  be  good,  though  the  party  afterwards  became  indebted." 

Lord  Mansfield.     1  rather  doubt  Lord  Hardwicke's  saying  that,  where  a 
woman  about  to  marry  a  second  husband  makes  a  settlement  of  her  estate 
upon  the   children  by  her  first  husband,  snch  settlement  has  been  held 
good.    As  to  the  point  of  notice,  it  is  held  that  notice  makes  no  difference, 
i  94S  ]  because  it  is  of  a  conveyance  made  -void  by  the  statute. 
Though  2.    Doe,  d.  Boshell,  v.  Martyr,  E.  T.  1802.  C   P.  1  N.  R.  S32. 

there  was  p^  q^^^^  •pjig  ^j^j^  ^^  ^  purchaser  for  a  valuable  consideration  cannot  be 
^?at6^fraud  <^«^«*t6d  ^X  •  P^o*^  settlement  of  which  he  had  no  notice,  though  ho  purchased 
vlent  con  of  one  who  had  obtained  a  c-onveyance  by  fraud,  but  of  which  fraud  he,  the 
Ivayanct.     purchaser,  was  ignorant. 

Aconv«j  3.  Doe,  d.  Watson,  v,  Routledge.  M.  T.  1777.  K.  B.  Cowp.  705. 
anee  on  a  p^  Cur,  A  purchaser,  to  entitle  himself  to  the  protection  of  the  atat, 
'?*'"^^  '*  against  such  fraudulent  settlement,  and  to  set  it  aside,  must  be  a  purchaser 
jSooiTiid^  ^^''^  fi^y  ^^  ^^'  i^^  consideration  at  marriage,  but  the  consideratioQ  need 
jiarchMe.*  not  be  in  money.  To  make  a  voluntary  settlement  void  against  a  subsequeot 
purchaser,  within  the  stat.  27  Eliz.  c.  4^  it  must  be  covenous  and  fraudulent, 
not  voluntary  only, 
iBut  aven        '  4.     Doe,  d.  Parry,  v.  James,  H.  T.  1814.  16  East,  212. 

/iee  at  an  Iq  this  case  it  was  held  that,  though  a  purchaser  for  a  valuable  consideratioa 
^Tce?"not  ""*^  'ccover  in  ejectment  against  one  who  claims  only  under  a  voluntary  set- 
(  bona  fide  ^^Q^^nt,  of  which  such  purchaser  had  notice;  yet  it  seems  that  the  ioadequa- 
^urcbater.  cy  of  consideration  for  such  purpose  is  material,  if  it  extend  so  far  as  to  sbovr 
that  it  was  not  made  bona  JidUy  but  merely  colourably  to  get  rid  of  the  first 
jMttlement,  and  make  another,  which  was  also  in  truth  a  voluntary  settlement. 

JL     RELATIVE  TO,  AS  AGAINST  CREDITORS.      See  also  ojrfe, 
tit.  Composition  with  Creditors;  and  tit.  Bankruptcy. 
^n  genenO*  I.     HoLBiRD  v.  Anderson.  E.  T.  1793,  K.  B.  6  T.  R.  235. 

a  volunta        j^^  indented  to  B.  and  C,  after  being  sued  to  judgment  and  execution  bj 
/yt  convey  g  im^j  q^  and. voluntarily  gave  him  a  warrant  of  attorney  to  confess  ju^- 

demised,  or  charj|[ed  againct  the  tiaid  bargaioeea,  sendees,  lesseea,  grantaes.  and  avarf  *' 
them,  their  heira,  aaceessora,  eiecmora,  adminiittratara,  and  assigns,  aad  persons  eUiffiiaC  ^7* 
from,  and  pnder  them,  should  be  deemed,  taken,  and  adjudged  to  be  void,  frostrate.  and  #> 
DO  eff*ect;  bnt  bjr  the  following  section  it  is  declared  that  no  lawfal  mortgage  ma^Ja  (^ 
fide,  witboDt  fraad  or  covin,  apon  good  ccjnsideration,  shoo  Id  be  impeached  or  impK^^ 
bj  force  of  the  act.  It  has, -however,  been  decided,  that  a  reservatioo  in  a  voluntary  iflt- 
tlement  of  a  power  to  mortgage  ia,  in  effect,  a  power  of  revocation;  2  Vera.  H^-  '' 
eoneloaion,  it  mast  be  obaerved.  that  a  conveyance  which  is  void  as  against  a  snbseqasat 
purchaser  may,  nevertheiesa,  be  binding  upon  the  party  or  hia  repreaentatives;  1  Vern.27S' 

•  So  a  lessee  at  rack  rent;  Goodright,  d.  Humphreys,  .v.  Moses,  6  Black.  1019.  Agraai 
in  eonaideration  of  releaaing  an  assertion  of  title  is  prima  facie  for  value ;iiill  v.  Bishop  a> 
Exeter,  2  Taunt.  69. 

1  By  the  Stat.  18  Eliz.  c.  6.  made  perpetual  by  29  Eliz.  a.  6.  a.   I.  somewhat  saalo- 
gous  to   that  already  mentioned  in   respect  of  purchaser,    it  Vas  enacted  by  second  »*** 
tion  thereof,  that  any      and  every  feofinient,   gift,  grant  and  alienation,  bargain  and  con- 
veyance of  lands,  tenements,  hereditaments,  goods  and  chattels,  or  any  of  them,  or  of  s"/ 
lease,  rent  or  common,  or  other  profit  of  charge,  out  of  the  same  or  any  of  them  by  *^''' 
ting,  or  otherwise,  all  and  every  bond,  suit,  judgment  and  execution,  bad  or  made  fort" 
istent  or  purpose  to  delay,  hinder,  or  defraud  creditars  and  othera,  should  be  ^^""^'j. 
4akeii  onl^  aa  againat  the  person  or  peraona  who  might  be  thereby  diatarbed,  bindared,ae 
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ment,  on  which  judgment  is  immediately  entered,  and  execution  levied  the   [  344  J 
same  day  on  which  S.  would  have  been  entitled  to  execution,  and  had  threat-  «Dce  to  a 
ened  to  sue  it  out,  the  preference  so  given  by  A.  to  C.  was  holden  not  unlaw- '*°"?.^*'* 
ful  nor  fraudulent,  without  the  meaning  of  tbe  stat.  13  Eliz.  c.  5.  ▼aUd.^'^  *' 

laycd  or  defrauded,  to  be  Toid,  frustrate,  and  of  non  efiect.  But  by  neetion  6  thereof  it  ia 
provided  that  ibis  enartment  should  not  extend  to  any  estate  or  interest  in  lands,  teoemetita, 
beredita meats,  leases,  rants,  commons,  profits,  goods,  or  chattels,  upon  good- consideration, 
and  bona  fide  lawfully  conveyed  or  insured  to  any  person  or  persons,  or  bodies  politic  or 
corporate,  not  having  at  tbe  time  of  such  conveyance  to  them  made  any  manner  of  notice 
or  fcoowledgo  of  socn  covin ^  fraud,  or  collusion.  It  will  be  observed  that  the  object  of 
ibis  statute  is  carried  to  an  extent  with  respect  to  tbe  description  of  property  comprehend- 
ed therein  beyond  what  is  sought  to  be  obtained  by  the  27  Eliz.  c.  4;  for  whilst  that  ia 
confined  in  its  operation  to  real  estates,  this  comprizes  personalty  likewise.  In  the  presaot  - 
ease*  as  in  that  of  purchasers,  it  has  been  held  that  the  operation  of  tbe  statute  may  be 
applicable  where  the  transaction  is  not  evidently  mala  fide.  In  some  instances,  voluntary 
deeds,  as  such,  are  void  against  creditors  by  virtue  of  it,  but  not  in  all  those  cases  in  which 
they  would  be  so  against  purchasers  under  the  27  Eliz.  o.  4.  for  in  the  former  instaneea 
the  acts  do  not  so  necessarily  refer  to  each  other  as  in  tbe  lalter.  Although  a  voluntary 
conveyance  may  generally  be  made  of  feol  or  personal  propetty,  without  any  consideration 
whatever,  and  cannot  be  avoid«C  by  subsequent  creditors,  unless  it  be  also  of  tbe  descrip- 
tion mentioned  in  thd  statute,  that  is  with  an  intent  ultimately  to  defraud,  the  rule  ia 
resirictei  to  the  case  whero  the  settler  is  indebted  at  the  time.  But  as  most  men  are  at  all 
times  indebted  to  some  amount,  though  it  be  fluctuating  and  inconsiderable,  a  rule  that  if 
ene  be  at  all  indehledat  the  time  of  executing  a  voloniary  conveyance,  the  same  should 
be  void  without  tbe  qualification  of  its  being  done  with  a  fraudulent  intent,  would  in  al- 
nost  every  instance,  invalidate  such  an  instrument  against  creditors;  a  question  then  natu- 
rally arises  where  there  are  creditors  prior  and  sobsequent  to  the  deed,  whether  the  same 
is  ineBTectual  against  the  Utter  as  well  as  the  former.  In  one  instance  it  was  declared  that 
this  depended  upon  the  fact  whether  the  debtor  at  the  time  of  its  execution  was  or  was  not 
insolvent  circumstances;  and  in  others  it  has  been  said  that,  if  the  settlement  be  declared^ 
void,  the  property  becomes  part  of  tbe  assets,  and  therefore,  liablo  to  the  claims  of  subse- 
qeent  creditois.  But  the  better  opinion  seems  to  be,  that  in  a  common  case,  where  tbe 
debtor  does  not  seem  to  have'intended  a  fraud,  it  is  void  only  sgainst  those  of  his  crediterv 
to  whom  be  is  proved  to  have  been  indebted  at  the  time  of  its  execution.  This  Conrt, 
however  Will  not  lend  its  assistance  to  compel  tbe  discovery  of  that  fact,  and  it  appears  t» 
have  been  decided  that  a  creditor  is  not  in  a  situation  to  impeach  a  fraudulent  or  voluntary 
conveyance  until  he  has  obtained  judgment  at  law  for  his  debt.  But  it  may  be  observed 
that,  if  a  voluntary  conveyance  were  to  contain  a  provision  for  the  payment  of  the  settle^ 
ment  it  would  not  perhaps  be  considered  void  against  creditors;  and  it  appears  that  if  the 
the  property  were  of  such  a  nature  as  not  to  have  been  at  the  time  within  i^saeb  of  hie 
creditors,  as  if  it  were  copyhold,  or  a  chose  in  action,  as  stock  in  the  pablic  funds,  a  voN 
untary  assignment  thereof  would  not  be  void,  even  against  those  to  whom  he  was  indebt- 
ed at  the  time.  And  in  conclusion  it  most  be  remarked  that,  although  a  conveyance  may 
under  the  circumstances,  be  void  against  creditors,  it  may  nevertheless,  be  binding  upon 
the  patty  who  made  it.  and  his  representatives;  and  that  if  in  fuch  case  any  portion  of  the 
property  should  remain  aAer  satisfuction  of  the  creditors,  it  would  pro  tanto  be  effectual  a» 
against  him. 

*  Thud  ail  assignment  or  a  warrnnt  of  attorney  to  confess  a  judgment  given  to  a  trustee 
for  an  equal  Hi:tiributiun  of  tlie  party  estate  among  all  his  creditors  ia  valid  if  bona  fide,/ 
though  the  demand  of  a  particular  creditor  who  is  Fuing  him  may  be  thereby  defeated  ex- 
cept for  a  priipunionuble  part;  4  East,  1.  So,  a  warrant  of  attorney  to  confess  judgment 
given  by  a  dubtor  to  one  of  his  creditors  as  a  security  fur  his  debt,  and  in  order  to  defeat 
the  pending  execution  of  another  creditor,  was  held  valid;  5  T.  R.  Where  a  debtor  waa 
sued  by  his  creditor,  and,  pending  the  suit,  executed  an  assignment  of  his  effects  to  trus- 
tees who  took  possession  for  the  benefit  of  all  hi^  creditors,  it  was  held  the  assignment  was* 
good,  though  the  fact  of  the  assignment  waa  unknown  to,  and  therefore  anarquiesccd  in  by^ 
any  of  the  creditors  at  the  lime,  the  act  itself  being  laudable  that  determined  its  nature, 
an  f  the  motive  was  immaterial;  3  M.  6lS.  IY7\.  Where  A.  by  deed  assigned  all  his  eSeets 
at  W.  to  Trustees  for  the  benefit  of  certain  creditors  fur  four  years,  and  the  irustees  were 
empn%vered  to  sell  at  the  expiration  of  two  years  or  sooner  if  A.  shouki  direct,  and  apply 
the  proceeds  of  the  sale  in  discharge  of  the  debts  of  such  creditors,  viho  covenanted  that 
A.  migh'  rontinne  at  homo  or  abroad;  and  that  they  v»uld  not  moleiil  him  for  two  yeara 
from  tbe  date  of  the  deed;  it  whs  held  that  such  assignment  was  valid,  and  not  within  the 
Stat.  13  Eliz.  c.  5;  and  that  thfl  property  was  thereby  protected  against  a  judgment  creditor 
who  had  sued  out  execution  against  A.  afler  tbe  deed  was  executed;  5  Moore,  19.  But  a 
eooveyance  in  trusi  for  payment  of  the  deeds  of  tlie  party  making  it  for  the  benefit  of  some 
particular  creditor  without'othcr  circumstances,  such  as  the  debtor's  giving  up  possession, 
the  creditor's  being  a  party  to  the  conveyance,  or  his  having  notice  of  it,  or  his  entering 
into  an  agreement  (or  forbearance,  or  to  release  Kia  debt,  will  under  eircumstancas  be  con- 
sidered aa  invalid;  2  Vern.  518. 
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[  345  ]  2.     Edwards  v.  HAiiBisRa.  T.  T.  1788.  K*  B.  2  T.  R.  687. 

But  ho  A  debtor  having  made  an  absolute  bill  of  sale  of  all  his  efiects  in  his  house 

Rhouldhave  under  an  agreement  at  the  time,  but  which  did  not  form  part  of  his  bill  of  sale, 
fion.*'  that  the  creditor,  if  the  debt  was  not  paid  within  fourteen  days,  might  enter 
upon  and  sell  the  effects,  continued  in  possession,  delivering  only  a  corkscrew 
to  the  vencke,  till  his  the  vendor's  death,  which  happened  before  the  expira- 
tion of  fourteen  days,  the  bill  of  sale  was  considered  as  fraifdulent  against  a 
creditor  whose  debts  were  existing  at  the  time.  The  Court  being  of  opinion 
that  if  there  is  nothing  but  the  absolute  conveyance  without  the  poasession, 
that  in  point  of  law  is  fraudulent. 

*  For  the  vendor  or.donor  of  goods  under  an  absolute  bill  of  sale  or  assign- 
ment of  property  continuing  in  possession  is  generally  considered  as  a  badge 
of  fraud;  for,  if  a  man  sell  or  assign  goods  absolutely  and  still  continue  in  pes* 
session  as  visible  owner  of  them,  such  disposition  necessarily  carries  with  it  an 
impression  that  all  is  not  fair.  The  decisions  on  this  point  bear  a  great  resem- 
blance, and  are  in  some  decree  governed  by  those  under  the  21  Jac.  1,  c.  19, 
against  assignments  by  bankrupts  in  fraud  of  theircreditor.  la  cases  of  this 
nature  the  notoriety  of  the  change  of  property  is  the  question  on  which  the 
validity  or  invalidity  of  the  transaction  depends;  1  Gow.  34.  Therefore,  if  a 
general  assignment  be  made  of  household  furniture,  and  the  assignor  contioue 
in  possession,  it  is  not  protected  against  an  execution  at  the  suit  of  one  of  his 
creditors,  unless  the  assignment  was  notorious;  1  Gow.  33.  Where  one, 
being  indebted  to  two  persons  pending  an  action  against  him  by  one  of  them, 
made  a  general  deed  of  gifl  of  all  his  goods,  &c.  to  the  other  in  satisfaction 
of  his  debt,  and  notwithstanding  that  he  continued  in  possession  of  the  goodsyr 
that  circumstance  was  considered  as  a  sign  of  fraud,  and  the  gifl  was  held  to 
be  fraudulent  within  the  statute;  3  Co.  81. 

So,  an  assignment  of  furniture,  &c.  by  a  debtor  to  some  of  his  creditors  in 
Satisfaction  of  their  debts,  retaining  possession  under  a  demise  at  rent,  and  af' 
terwards  taking  a  re-assignment  from  some  on  payment  of  their  debts  with  in- 
terest, would  be  void  as  against  other  creditors,  and  a  conveyance  of  chattels, 
unaccompanied  with  the  possession,  is  void,  although  in  the  same  instrument 
-^  be  contained  .a  valid  mortgage  of  leasehold  buildings,  in  which  the  chattels 
are  situated;  6  Taunt.  212.  So,  likewise,  if  a  man  convey  his  land  absolutely, 
and  yet  is  allowed  to  continue  in  possession  as  its  absolute  unqualified  owner, 
this  will  be  proof  that  the  conveyance  was  fraudulent.  Thus,  if  a  man  mort- 
gage his  land,  and  yet  continues  in  possession,  no  disseisin  is  thereby  created. 
If  it  was  an  absolute  conveyance,  and  a  continuance  in  possession  aAerwards, 
this  shall  be  adjudged  in  law  to  be  fraudulent;  2  Buls.  226. 

So,  where  a  man  conveys  his  lands  to  pay  his  debts,  and  yet  retains  the  con- 
veyance in  his  possession,  this  will  prima  facie  be  considered  to  be  a  mark  o( 
fraud,  as  it  leaves  him  an  option  to  set  up  the  conveyance  or  not,  as  it  suits  his 
purpose;  2  Vern.  dIO.  So,  if  a  creditor  under  an  execution  suffers  the  goods 
or  property  to  remain  in  the  hands  of  the  debtor,  or  does  not  levy  for  a  long 
time,  or  quits  the  property  without  leaving  any  party  in  possession,  this  will  not 
bar  another  creditor's  right  to  the  goods;  1  Ves.  245. 

There  are,  however,  cases  where,  although  the  vendor  or  assignor  of  pro- 
perty has  continued  in  possession,  the  bill  of  sale  or  assignment- has  not  been 
held  fraudulent;  as,  where  the  want  of  immediate  possession  be  consistent  with 
the  deed  or  contract,  and  the  change  of  the  property  be  bona  fide  and  noto- 
rious; 2  Vea.  245,  456;  as  where  a  husband  before  marriage  conveyed  to 
trustees  all  his  household  goi  ^s,  particularized  by  a  schedule  annexed  to  the 
settlement,  to  the  use  of  himself  for  life,  to  his  wife  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage.  In  strict  settlement,  the  possession  of 
the  husband  was  held  not  fraudulent  against  a  creditor  whose  debt  existed  at 
'  the  time  of  the  settlement,  because  it  was  in  pursuance  and  in  execution  of  the 
frust;  Cowp.  433.  Upon  the  same  principle  if  a  wife  on  her  marriage  assigns 
all  her  personal  property,  consisting,  amongst  other  things,  of  cows,  and  the 
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increase  and  produce  thereof,  to  truatees  upon  trust  to  permit  her  to  enjoy  the  L  346  ] 
same  without  her  husband  intermeddrmg  therewith,  thio  property  is  not  after- 
wards liable  to  be  taken  in  execution  for  the  husband's  debts  uy^  the  ground 
of  the  deed  being  fraadulent,  for  the  poasessiop  i»  consistent  withtli^^eed 
and  aH  to  the  produce^  it  is  the  same  as  if  the  wite  had  paid  tbo  money  over  to 
the  trustees,  and  they  had  bought  other  .cows,  for  she  acted  as  their  agent,  3 
T.  R,  320;  and  it  is  not  necessary,  in  order  to  prevent  such  a  settlement  from 
beio^  considered  fraudulent,  that  there  should  be  an  annexed  schedule  of  the 
goods  assigned  by  it,  3  T.  R.  618;  for,  as  such  a  schedule  would  be  known 
only  to  the  parties  interested  in  the  settlement,  it  conveys  no  information  to 
the  rest  of  the  world,  and  therefore  is  immaterial.  It  seems  likewise  that  an 
assignment  of  goods  by  the  husband  in  trust  for  his  wife,  though  afler  tnar^ 
riage,  would  not,  if  made  for  a  valuable  and  adequate  consideration  for  moving 
from  the  wife,  be  considered  fraudulent  against  creditors,  except  in  cases  of 
bankruptcy,  on  the  mere  ground  of  the  husband's  continuing  in  possession; 
for,  considering  the  relationship  between  them,  his  possession  may  be  said  to 
be  consistent  with  the  deed;  10  Ves.  150.  If  that  fact,  however,  (Connected 
with  other  considerations,  be  grossly  inadequate,  or  the  wit«  permits  third  per- 
sons to  treat  the  property  in  question  as  the  husband^s,  it  ma}^  afford  evidence 
that  the  assignment  was  made  in  fraud  of  creditors;  .10  Ves.  i5i, 
'  So,  the  presumption  of  fraud  attaching  upon  the  continued  possession  is  re- 
pelled not  only  where  the  modified  interest  of  the  vendor  under  the  deed  makes 
it  consistent  with  the  deed,  but  likewise  where  such  possession  necessarily  ari- 
ses out  of  the  nature  of  the  transaction  between  the  parties,  they  have  in  view 
an  honest  purpose;  as,  where  the  supercargo  of  a  ship  made  a  bill  of  sale  of  the 
goods  which  he  had  on  board  the  ship  which  was  going  on  th&  voyage,  and  of 
the  produce  and  advantage  which  should  be  made  thereof^  as  a  security  for  the 
repayment  of  money  lent  by  the  vendee,  it  was  held  in  a  suit  in  equity  between 
the  vendee  and  a  creditor  of  the  vendor,  by  judgment  obtained  prior  to  the  bill 
of  sale,  that  the  keeping  possession  of  the  goods  after  the  sale  was  not  fraudu- 
lent, as  the  trust  of  those  goods  appeared  upon  the  very  face  of 'the  bill  of  sale^ 
the  vendor  being  trusted  by  the  vendee  to  negociate  and  sell  them  for  his  ad- 
vantage; 2  Atk.  559,  So,  where  a  donee  lends  a  donor  money  to  buy  goods, 
and  at  the  same  time  takes  a  bill  of  sale  for  securing  the  money,  the  donor'ii 
continuance  in  possession  will  not  be  fraudulent;  Bui.  N.  P.  253.  And  so,  as 
we  have  before  seen,  where  a  debtor  assigned  his  property  to  trustees  for  the 
benefit  of  certain  creditors.  Who  were  not  to  take  possession  till  the  expiration 
of  two  years,  but  then  absolutely,  the  assignment  was  held  good;  5  Moore,  19. 
But  the  circumstance  of  a  deed  or  assignment  providing  that  the  assignor  mar 
remain  in  possession  will  not  in  all  cases  repel  the  presumotion  of  fraud.i 
Thus,  if  the  debtor  make  an  assignment  of  his  goods,  with  conaition  that  pos- 
session shall  not  be  taken  till  forfeited ,  the  assignment  will  nevertheless  be 
considered  fraudulent,  for  here  the  vendor  neither  conveys  a  modified  interest 
to  vendee,  nor  is  it  made  for  a  purpose,  which,  in  some  of  the  preceding  cases, 
entitles  him  to  contiaue  in  possession.  The  introduction  of  sach  a  condition 
will  no  more  make  the  vendor's  possession  consistent  with  the  deed  than  a 
dause  inserted  in  an  absolute  bill  of  sale  that  the  vendor  shall  remain  in  pos- 
session would  make  such  possession  consistent  with  th6  deed;  the  cause  ia 
each  case  would  raise  a  suspicion  of  fraud;  Newland,  376.  In  considering 
the  question  in  relation  to  creditors,  where  the  debtor  continues  in  possession 
pf  goods  mortgaged,  it  has  been  said  that  this  was  fraudulent  at  common  law^ 
and  the  13  Eliz.  provides,  against  it  that  it  shall  be  void.  ^  There  is  no  distinc-' 
tion  whether  the  sale  be  absolute  or  conditional:  courts  of  equity  and  juries 
are  to  consider  upon  evidence  whether  the  conveyance  was  made  with  a.  view 
to  defraud  or  not;  1  Atk.  167. 

A  bona  fde  transaction  will  not  be  affected  with  the  charge  of  fraud,  be^ 
cause  an  interval  elapses  between  the  execution  of  the  deed  of  assignment  and 
the  taking  possession  under  it,  unless  other  rights  or  interests  have  intervened. 
Thus,  where  goods  lying  on  a  wharf  were  purchased,  and  an  order  was  given 
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[  347  ]  for  delivery,  but  no  transfer  was  maHe  until  six  months  afterwards,  when  pot- 
session  WH^  taken,  »-*«  the  vendor  a  few  days  afterwards  became  bankrupt^ 
the  title  or  ^iie  l^endee  was  preferred ;  15  East,  21.  It  frequently  happens 
tha^  Wie  defendant  und«r  an  execution  is  suffered  to  remain  as  the  apparent 
owner  of  the  goods;  such  circumstances,  as  before  observed,  will  in  general 
amount  to  a  presumption  of  fraud,  which,  however,  may  be  repelled.  Thus, 
where  a  creditor  took  the  goods  of  a  defendant  in  execution  upon  a  judgment 
confessed  on  a  warrant  of  attorney,  and  bought  them  by  public  anction,  and 
took  a  bill  of  sale  from  the  sherifl'  for  a  valuable  consideration,  after  which  be 
let  the  goods  to  the  former  owner  for  a  rent  which  was  actually  paid,  it  was 
held  that  the  creditor  had  a  title  which  could  not  be  impeached  as  frandolent- 
Iv  paying  other  creditors  having  executions  against  the  same  defendant;  4 
Taunt.  8*23,  Where  the  goods  of  A.  were  taken  in  execution,  and  purchae- 
ed  at  a  public  auction  by  B.,  who  suffered  A.  to  continue  in  poesession,  in  or- 
der that  he  might  carry  on  his  business,  and  A.  afterwards  executed  a  bill  of 
sale  to  t).,  it  was  held  that  B.  was  entitled  to  them  as  against  G.  But  where 
the  goods  bf  a  trader  were  taken  in  execution  by  the  creditor,  who  afterwards 
suftp.red  the  debtor  to  remain  in  possession,  and  he  became  a  bankropt,  it  was 
held  that  he  was  the  reputed  owner  under  the  statute  of  James,  and  the  ae- 
signees  were  entitled  to  the  property;  1  B.  &P;82.  Where  B.  lent  A.  mo- 
ney to  buy  the  goods,  and  took  assignment  of  them  as  a  security  for  his  debt, 
though  A.  remained  in  possession,  it  was  held  not  to  be  fraudulent;  bnt  if  the 
assignment  had  been  made  to  any  other  creditor,  the  retaining  possession  would 
have  made  the  assignment  fraudulent  as  to  other  creditors;  1  Ld.  Raym.280. 
Where  the  property  and  goods  of  A.,  being  in  possession  of  the  sheriff  under 
ft  writ  of  fieri  facias^  he  executed  a  deed  of  assignment  to  B.  for  a  raluable 
.  consideration,  on  which  the  execution  was  withdrawn,  B.  superintended  the 
management  of  the  property,  but  allowed  A.  to  continue  in  possession,  and 
the  same  property  was  seized  under  a  subsequent  execution  at  the  suit  of  C; 
it  was  held  that  such  property  was  protected  by  the  assignment  to  B.  thoi^h 
A.  had  continued  in  the  visible  possession;  1  Moore,  189.  Where  tho  chat- 
tel is  not  capable  of  an  actual  delivery  to  the  true  owner,  the  delivery  of  a 
muniment,  or  other  article,  if  bona  fide^  is  a  sufficient  delivery  to  prevent  the 
sale  or  assignment  being  void  within  this  statute,  as  in  the  case  of  an  assign- 
ment of  goods  at  sea,  with  the  delivery  of  the  bills  of  lading  and  poKcies  of 
insurance,  and  other  documents,  1  Atk.  159;  and  in  the  case  of  a  mortgage 
of  a  shin  at  sea,  the  delivery  of  the  grand  bill  of  sale  is  sufftcient.  Under  a 
bona  fide  sale  of  goods,  the  delivery  of  the  key  of  the  warehouse  in  which  the 
goods  are  contained  is  sufficient;  7  T.  R.  67.'  Where  a  canal  company  had 
advanced  money  to  their  engineer,  with  which  he  procured  the  goods  in  qoet- 
lion,  which  were  materials  of  bulk,  and  deposited  them  on  the  banks  of  their 
canal,  for  the  purpose  of  being  used,  and  afterwards  executed  a  bill  of  sale  of 
them  to  the  company,  delivering  a  halfpenny  in  the  name  of  the  possession  of 
the  materials,  it  was  held  that  this  deed  was  not  fraudulent  against  his  credi- 
tors, for  no  other  possession  could  have  been  giren;  before  the  bill  of  sale 
was  executed  the  goods  were  apparently  in  the  possession  of  the  company, 
becanse  they  were  lying  on  their  banks;  the  vendor  had  no  possession  of  the 
goods,  otherwise  than  because  he  had  the  property  in  them,  but  then  be  trans- 
ferred that  property  to  the  company  who  had  the  property,  and  in  whom  the 
possession  was  before. 

A  bill  of  sale,  also  wnaccompanied  by  possession,  is  valid  against  a  creditor 
who  is  privy  and  assenting  thereto,  and  though  no  possession  be  given^  a  pre- 
sumption that  the  sale  is  bona  fide  may  arise  from  the  fluctuating  state  ol  the 
market;  as,  where  A.,  a  farmer,  executed  a  bill  of  sale  of  allhia  property  abso- 
lutely to  B.,  for  a  debt  of  600/.,  B.  pot  his  son  into  possession,  A.  continning  t» 
manage  the  farm,  a  short  time  after  execution  was  issued  against  the  stock,  at 
^  the  ^it  of  C,  against  A.  After  satisfying  the  execution,  it  was  questionable 
whether  enough  remained  to  cover  the  debt  due  to  B.;  it  was  held  that  the 
jury,  allowing  for  the  fluctuation  in  the  market^  were  warranted  in  ftndinf  that 
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I.    RELATIVK  TO  WHEN,  OR  WHEN  NOT,  LEGAL. 

(A)  In  general,  p  348. 

(B)   PARTICULAR. 

(a)  Byslatuie. 
Irt.  On  ships,  p.  360.      2nd.  On  lives,  p.  350.      3rd.  At  horse  races,   p. 
351.     4th.  Gaming,  p.  351. 

(6)  When  contrary  to  public  policy,  p.  351 .    (c)  When  leading  to  improper 
mquffies,  p.  353.     (d)  When  injurious  to  third  persons,  p.  353. 
IL    RELATIVE   TO   THE   ACTIONS  FOR   THE   RECOVERY 
OF,  p.  353. 

I.  RELATIVE  TO  WHEN,  OR  WHEN  NOT,  LEGAL. 

(A)  In  general. 
1.     Mctrray  v.  Kellt.  M.  T.  1784.  K.  B.  Cited  Selw.  N.  P.  1341. 

On  a  rule  to  show  cause  why  the  defendant  shonld  not  be  discharged  on  H--  A  wagor  on 
ling  common  bail,  on  the  ground  that  the  action  was  on  a  wager,  whether  A.  *^P «'•!»«•  • 
kept  a  miHtary  academy  at  such  a  place,  or  not,  U?eMl%"''^ 

Xiord  Mansfield  said  that,  as  it  was  merely  a  wager  on  a  private  event,  he 
flaw  no  reason  why  it  should  not  be  considered  as  a  legal  debt,  and  the  rule 
was  discharged. 

2.     Jones  V.  Randall.  JEi  T.  1774.  K.  B.  Cowp.  37. 

Assumpsit  upon  a  wager,  whether  a  decree  of  the  Court  of  Chancery  would  Aeon  the 
be  reversed  on  an  appeal  to  the  House  of  Lords.     The  decree  was  reversed,  '•»"'' ^^"w 
whereupon  the  plaintiff  brought  this  action,  and  obtained  a  verdict  for  fifty  ?CrciiIwJII 
guineas,  the  amount  of  the  wager  laid.  ry  to  the 

Lord  Mansfield.  The  question  is,  whether  this  wager  is  against  principles  LorHn.l 
of  morality,  or  contrary  to  sound  policy.  But  it  must  not  be  against  princi-  I  919  ] 
pies  of  sound  policy,  for  many  contracts,  which  are  not  against  morality,  are 
still  void  as  against  the  maxims  of  sound  policy.  With  respect  to  the  first 
question.  Whether  it  is  against  morality?  The  contract  is  equal  between  the 
parties',  they  have  each  of  them  equal  knowledge  or  equal  ignorance,  and  it 
IS  concerning  an  event  which,  reasoning  by  the  rules  of  predestination,  is  to 
be  sure  so  far  certain,  that  it  must  be  as  it  should  afterwards  happen  to  be. 
But  it  is  a  future  event  equally  uncertain  to  the  parties,  whether  the  House  of 
Lords  would  be  of  the  same  or  a  different  opinion  with  the  Chancellor;  the 
presumption,  if  any  is  rather  against  the  person  betting  in  opposition  to  the 
Chancellor's  judgment.  The  second  question  is.  Whether  this  contract  is 
against  sound  policy?  and,  supposing  it  clear  of  all  the  circumstances  before 
mentioned,  such  as  its  being  upon  equal  terms  without  fraud,  and  with  a  view 
only  of  securing  something  to  the  appellant  in  case  the  decision  went  against 
him,  I  profess  that,  even  independent  of  those  circumstances,  I  feel  no  objec- 

the  goods,  at  the  time  of  executing  the  bill  of  sale,  were  not  worth  more  than 
600r  and  that  therefore  it  was  made  bona  fide^  and  that  A,  was  entitled  to  re- 
cover  to  the  amount  of  6002.  against  the  sheriff;  2  Marsh.  427. 

Those  transactions  or  dispositions  of  property  which  are  avoided,  as  well 
against  those  creditors  whose  debts  are  contracted  subsequently  to  such  deeds, 
as  against  those  creditors  whose  debts  were  in  existence  at  the  execution 
of  the  deeds;  and  the  subject  of  such  fraudulent  disposition  is  thrown  into 
assets,  and  all  the  subsequent  cerditors  are  let  in;  12  Yes.  155;  2  Atk.  601.; 
SVem.  261. 

*  In  sencral,  a  wacer  is  legal  if  it  be  not  an  incitement  to  a  breach  of  the  peace,  or  to 
immorality,  or  if  it  do  not  anect  the  feelings  or  interest  of  a  third  person,  or  expose  him  to 
ridicule,  or  libel  him,  or  if  it  be  not  against  sound  policy;  3  T.  K.  693.  To  con^4titu'e  a 
valid  ivager  it  must  be  mutual:  hence  a  wager  lawful  on  one  side  and  unlawful  on  the  oth^r 
it  void;  Clayton  v.  Jennings,  2  Bl.  705. 

i  Or  to  go  a  given  distance  in  a  chaise  and  pair  of  horses  in  a  certain  time  is  legal; 
XiiiMidt  V.  JaquM,  iT.1L  499. 
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tion  lo  it,  in  sound  policy.     From  my  own  memory  of  this  cause,  if  there  ever 
wn§  uncertainty  in  any  case,  it  was  in  this. 

3.  Good  v.  Elliott.  T.  T.  1790.  K.  B.  3  T.  R.  693. 
Or,whether  Xn  this  case  the  subject  of  the  wager  was,  whether  one  S.  T,  had  or  had 
ooo  A.  B.  ^^^^  before  a  certain  day,  bought  a  waggon,  lately  belonging  to  D.  C;  it  was 
bought  t  holden  good  by  three  justices,  but  Bullet,  J.,  was  of  a  different  opinion.  1st. 
certain  arii  On  the  ground  that  two  persons  shall  not  be  permitted  by  means  of  a  volunta- 
ele  belong  ry  wager  to  try  any  question  upon  the  right  or  interest  of  a  third  person;  and 
wg^to  C.     Sodly,  that  all  wagers,  whether  in  the  shape  of  a  policy  or  not,  betweea  par- 

ties  not  having  any  interest,  were  prohibited  by  stat.  14  Geo.  3.  c.  48. 

4.  Gilbert  v.  Sikes.  T.  T.  1814.  K.  B.  16  East,  160. 

h  wus  to  *       Action  for  one  hundred  guineas.     It  appeared  that  defendant  had  agreed  to 

pay  certain  P^Y  *^®  plaintiff  a  guinea  a-day  during  the  life  of  Buonaparte.     The  defend- 

suma  per     an(;  paid  the  guinea  a-day  for  some  years,  and  then  desisted.     The  action  was 

day  ai  long  brought  to  recover  the  arrears.     The  jury  having  found  a  verdict  fpr  the  de- 

■■  ^°?*  J  fendant;  on  motion  for  a  new  trial,  it  was  contended  jn  support  of  the  verdict 

ft"wa8  Md**^®*  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create  an  interest 

fin  illegal.t '"  ^^^  plaintiff  in  the  life  of  a  foreign  enemy,  and  which  in  the  case  of  inya- 

'  sion  might  induce  him  to  act  contrary  to  his  allegiance.     The  Court  being 

of  opinion  that  the  justice  of  the  case  had  been  satisfied,  they  refused  to  dis- 

[  350  1  turb  the  verdict.    Lord  Ellenborough,  G.  J.,  expressed  a  strong  opinion  against 

the  legality  of  the  wager,  as  well  on  the  ground  before  mentioned  as  also  on 

the  ground  that  the  party  suffering  under  such  a  contract  might  be  induced  te 

compass  and  encourage  the  horrid  practice  of  assassination,  in  erder  to  get  rid 

of  a  life  so  burthensome  to  him. 

(B)  In  particular. 
(a)  By  staluU. 
l«f.   On  ships. 
Kent  y.  Bird.  E.  T.  1777.  K.  B.  Cowp.  583. 
The  19  G.       -^n  agreement  in  writing  was  made,  that  plaintiff  should  pay  the  defendant 
2,  c.  37.t     20/.  at  the  next  port  a  ship  should  reach;  in  consideration  whereof,  the  defeo- 
proliibita     ^ant  undertobk  that  the  ship  should  save  her  passage  to  China  that  season,  and 
wagere  on   j^  g^^  ^j^  ^^^  ^(^^^  ^^  would  pay  the  plaintiff  1 ,0002.  at  the  end  of  one  month 
'^"'         after  she  arrived  in  the  Thames.     It  was  holden  that  the  agreement  being 
made  without  reference  to  any  property  on  board,  although  it  appeared  that 
the  plaintiff  had  some  little  interest  in  the  cargo,  was  a  wagering  policy,  with- 
in the  meaning  of  the  19  Geo.  2.  c.  37. 

Znd,  On  lives, 
A  wager  b«  ^'     RoEBUCK  V.  Hammbrton.  H,  T.  1778.  K.  B.  Cowp.  737. 

tween  two  The  14  Geo.  3.  c.  48.  s.  1.  enacts,  that  insurances  made  on  the  life  of  any 
.noiiiterest  person,  or  any  other  event,  wherein  the  person  for  whose  use  such  policy 
sd  peraona  ghall  be  made  shall  have  no  interest,  or  by  way  of  gaming  or  wagering  shall 
MX  of  a  ^  ^^^^'  '^^^  second  section  directs  that,  in  all  policies  on  lives  or  other 
third  ia  i!le  events,  the  names  of  the  persons  interested  shall  be  inserted.  In  this  case  a 
gal  by  the  question  arose,  whether  a  policy  uppn  the  sex  of  a  person  is  a  wagering  poli- 
14  Geo.  3.  cy  within  the  stat.  14  Geo.  3.  c.  48 .     It  was  insisted  the  statute  did  not  extend 

«rin«  DoU  *  ®°»  *"  Huase  v.  Crickell,  3  Campb.  168.  a  wager  of  a  rump  and  dozen  whetlier  the 
2l^  '^  ^  defendaat  was  older  than  the  plaintiff,  was  holden  to  be  legal.  And  ao  in  the  Eari  of 
March  v.  Pigot,  5  Burr.  2802,  where  two  heirs  apparent  betted  on  the  lives  of  their  re- 
spective fathers,  no  objection  waa  made  to  the  subject  of  the  wager;  and  it  was  further 
holden,  that  the  circumstance  of  one  of  the  fathers  beinf  dead  at  the  time  when  the  wager 
'  was  made,  but  of  which  circumatance  the  parties  were  ignorant,  did  not  affect  the  valilitj 
of  the  wnger. 

i  Though  in  a  former  case,  Allen  v.  Heam,  1  T.  R.  56.  where  a  wager  waa  laid  that 
Charles  Stuart  would  be  King  of  England  within  twelve  months  next  following,  be  then 
faeinff  in  exile,  it  was  holden  good. 

J  Was  made  to  prevent  the  takinpra  policy  of  insurance  into  everj  contract;  which 
atatute,  after  enumerating  in  the  preamble  the  various  frauds  and  pernicious  practices 
introduced  by  the  perversion  of  this  species  of  contract,  and  among  othera,  that  of  gaming 
or  wagering,  under  pretence  of  insuring  vessels  and  proceeds  under  general  words, 
to  prohibit  all  contracts  of  insurance  by  way  of  gaming  or  wagering;  see  also  ante*  tit, 
Insiirance.  *»  -q       o 
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to  this  fcase;  that  it  was  not  only  not  a  policy,  but  the  subject  matter  itself  in* 
capable  of  inaurance,  and  that  (he  nature  of  the  act,  not  the  form  of  the  in- 
strument, ought  to  decide,  but  this  was  a  mere  wager  reduced  into  writing, 
not  upon  any  future  contingency,  but  upon  a  fact  then  existing,  and  therefore 
to  construe  .it  a  policy  within  the  meaning  of  the  statute  would  be  to  extend 
the  act  to  all  wagers,  where  the  parties  for  greater  security  might  think  proper 
to  reduce  them  into  writing. 

Lord  Mansfield  stopped  the  counsel  for  the  defendants,  saying  it  wdis  too 
clear  to  gire  themselves  any  trouble.     The  parties  themselves  have  called  it   _     ^     . 
a  policy,  it  is  endorsed  a  policy,  opened  as  a  policy,  and  any  number  of  per-   I  ^^^  J 
sons  whatever  might  have  subscribed  it  as  such.     Therefore  it  is  clearly  with- 
in the  act,  and  a  nonsuit  ought  to  be  entered.     Per  Cur,     Let  a  nonsuit  be 
entered. 

2.  Good  v.  Elliot.  T.  T.  1790.  K.  B.  3  T.  R.  693. 

On  the  construction  of  ihe  14  Geo.  3.  c.  48;  Kenyon,  C*.  J.,  Grove,  and  But ii seems 
Ashhurst,  Js.,  were  of  opinion  that  the  precedinor  statute  was  confined  to  poli-the  statute 
cies  ol  insurance,  and  that  from  the  words  used  in  the  second  clause,  it  was  ^"^7  *PP|'^* 
apparent  that  the  legislature  had  written  instruments  only  in  contemplation,  contracis. 
But  the  construction  which  was  put  by  Buller,  J.,  on  this  statute  was,  that  it 
had  nothing  to  do  with  what,  in  the  true  sense  and  meaning  of  the  word,  is  a 
policy;  thai  is,  a  mercantile  policy  made  an  interest,  but  that  it  prohibited  all 
wagers  mad«  on  any  event,  in  whioh  the  parties  had  no  interest. 

3a.  ^  horse  races.     See  anie^  tit.  Gaming. 

4th.   Oaming,     See  ante,  tit.  Gaming. 

(6)   When  corUrary  io  public  policy, 

1.     Allen  v.  Hbarn.  M,  t.  1785.  K.  B.  1  T.  R.  56, 

In  this  case  the  question  was,  whether  a  wager  between  two  voters,  with  re-  j^  wscer 
spect  to  the  event  of  an  election  of  a  member  to  serve  in  parliament,  laid  be-  contrary  to 
fore  the  poll  began,  is  legal.     Lord  Mansfield,  C.  J.     Whether  this  particu- public  poli 
lar  wager  had  any  other  motive  than  the  spirit  of  gaming,  nnd  the  zeal  of^y*'*^^^S*^ 
both  parties,  I  do  not  know;  but  this  question  turns  on  the  species  and  i^^^^re ^^^^^ ^^^ 
of  the  contract,  and  if  that  be  in  the  eye  of  the  law  corrupt,  and  against  the  eltctioo  for 
fuadamental  principles  of  the  constitution,  it  cannot  be  supported  by  any  court  M.  P.; 
of  justice.   'One  of  the  principal  foundations  of  this  constitution  depends  on 
the  proper  exercise  of  this  franchise,  that  thn  election  of  members  of  parlia- 
ment should  be  free,  and  particularly  that  every  voter  should  be  free  from  pe- 
cuniary influence  in  giving  his  vote;     This  is  a  wager  in  the  form  of  it  by  two 
Toters,  and  the  event  is  the  success  of  the  respective  candidates.     The  suc- 
cess, therefore,  of  either  candidate,  is  material;  and  from  the  moment  the  wa- 
ger is  laid,  l)oth  parties  are  fettered.    It  is,  therefore,  laying  them  under  a  pe- 
cuniary influence,  it  is  making  each  of  them  in  the  nature. of  a  candidate.     If 
this  be  allowed,  every  other  wuger  may  be  allowed.     But  this  is  not  all,  a 
earning  contract  should  not  be  encouraged  if  it  has  a  dangerous  tendency. 
What  is  so  easy,  as  in  a  case  where  a  bribe  is  intended  to  lay  a  wager;  it  is 
difficult  to  prove  that  the  wager  makes  him  give  a  contrary  vote  to  what  he 
would  otherwise, have  done,  but  still  it  is  a  colour  for  bribery.     It  has  an  in- 
fluence on  his  mind.     Therefore,  in  the  case  of  Cowper,  if  the  wager  had    [  352  | 
been  laid  with  a  lord  of  parliament,  or  a  judge,  it  would  have  been  void  from 
its  tendency,  without  considering  whether  a  bribe  were  really  intended  or  not. 
This  is  of  that  nature,  and  therefore  void. 

a.     Hartley  v.  Rice.  T.  T.  1809.  K.  B.  10  East,  22. 

A  wager,  that  the  plaintiff  would  not  niarry  within  six  years  was  holden  to  Or  in  re 
be  void;  for,  although  the  restraint  was  partial,  yet  the  immediate  tendency  of"^''*?^  ^^ 
such  contract,  as  far  as  it  went,  was  to  discourage  marriage,  and  no  circum-    ^^^  ' 
jitances  appeared  to  show  that  the  restraint  in  the  particular  instance  was  pru- 
dent and  proper. 

3.  Brown  v,  Leeso.^.  T.  T.  1797.  C.  P.  2  H.  Bl.  43.  ^'  *ablii"m 
The  declaration  stated  that  a  cjertain  discourse  was  had  and  moved  between  ^J^^^  -^^^^ 

Ihe  defendant  and  the  plaintiff,  on  the  number  of  ways  of  nicking  seven  op  the  mode  of 


set  VfAQER.—When  Legal  or  MUgid. 

pUjing  an  dictt,  allowing  gevea  to  be  the  maio,  and  eleven  to  be  a  nick  to  seven.  That 
ill^d  the  defendant  asserted  that  there  were  no  more  ways  than  six  of  nicking  se- 
'*"*'"  van  on  the  dice,  allowing  seven  Co  be  the  main,  and  eleven  to  be  a  nick; 
which  assertion  of  the  defendant  the  plaintiff  denied,  and  thereupon  both  the 
plaintiff  and  the  defendant  agreed  to  refer  and  submit  the  determination  of  the 
said  question  in  dispute  to  one  Walter  Pajne.  That  thereupon,  in  considera- 
tion that  the  plaintiff,  at  the  special  instance  of  the  defendant,  had  undertaken 
to  pay  him  the  sum  of  105/.  in  case  the  said  Walter  Payne  should  determine 
that  there  were  no  more  ways  than  six  of  nicking  seven  on  the  dice,  allowing 
seven  to  be  the  main  and  eleven  af  nick  to  sevei;i,  he  said  the  defendant  under- 
took to  pay  the  plaintiff  the  sum  of  105/.  in  case  the  said  Walter  Payne  shoold 
determine  that  there  were  more  ways  than  six  of  nicking  seven  as  atbresaid. 
That  the  said  Waker  Payne  did  determine  that  there  were  more  ways  than 
six  of  nicking  seven,  &c. ;  by  means  whereof,  the  defendant  became  liable  to 
pay  the  plaintiff  the  said  sum  of  105/. ;  of  all  whiph  premises  defendant  bad 
notice.  When  the  cause  came  on  for  trial.  Lord  Loughborough  directed  it  to 
be  struck  out  of  the  paper,  as  being  of  a  nature  highly  improper  to  be  made 
tho  foundation  of  an  action,  with  a  proviso  that  it  should  be  restored  in  cane 
the  Court  should,  upon  argument,  be  of  a  different  opinion.  Accordingl/  a 
rule  was  obtained  to  show  cause  why  it  should  not  be  restored  to  the  paper. 
Of  OB  an  ^^^  ^^®  Court  said,  the  Lord  Chief  Justice  did  perfectly  right  in  refusing  to  try 
«bptraet      this  cause. — Rule  discharged. 

^uMtioa  of  4.     Hbnkin  v.  Gubrss.  M.  T.  181 1.  K.  B.  12  East,  S47. 

^*rJh  h         '^^^  Court  will  not  try  an  action  upon  a  wager,  on  an  abstract  question  of 
nutiMlMTo  ^^^  ^°  judicial  practice,  not  arising  out  of  circumstances  really  existing,  in 
no  lotaroit*  which  the  parties  have  a  legal  interest. 
1  553  1  (c)   When  leading  to  improper  mqwries, 

Athxrfold  v.  Beard.  T.  T.  1788.  K.  B.  2  T.  R.  610. 
Wagon  loa     Jbsumpnt  upon  a  wager  of  five  guineas,  whether  the  Canterbury  collection 
*diDc  toim  of  the  duties  upon  hops  for  the  year  I78(>  would  amount  to  more  than  the  Can- 
jpropar  in     terbury  collection  for  the  preceding  year.     The  plaintiff  affirmed  that  it  would; 
i21aff 'to  tho*  ^^^  defendant,  that  it  would  not.     At  the  trial,  evidence  was  ffiven  of  the  de- 
Veooral  im  ^Bdant's  admission  that  he  had  lost  the  wager,  on  which  evioence  alone  the 
^oitanca  of  verdict  was  given.     On  a  rule  to  show  cause  why  the  verdict  should  not  be  set 
ibaoountiy  aside;  Buller,  J.  This  is  the  case  of  an  idle  wager  between  two  persons  who 
^^'^  ''^^^'  have  no  concern  in  the  subject,  to  draw  into  question  a  matter  that  respects 
imouat  of  ^  ^^*  interest  and  general  importance  of  the  country,  and  pn  that  ground  I  think 
tbo  hop  da  that  the  wager  is  illegal;  I  do  not  find  that  it  has  ever  been  established  a  poai- 
^tjoc  or  any  tion  of  law  that  a  wager  between  two  persons  not  interested  in  the  subject 
other         matter  is  legal.    If  it  were  so  by  the  law  of  England,  we  must  be  bound  by  it; 
toaoch  of  jf  QQ^  {  should  hdd  otherwise. .   Such  a  wager  is  not  permitted  by  the  laws  of 
fi^J^^*     other  countries,  it  is  not  allowed  by  the  civil  law,  nor  the  law  of  Scotland,  and 
a  determination  on  that  point  which  came  from  the  Court  of  Sessions  in  Scot- 
land was  affirmed  here  in  the  House  of  Lords  on  an  appeal;  but,  however  the 
question  may  be  as  to  wagers  in  general,  the  distinction  which  has  been  taken 
in  former  cases  will  govern  this.     What  Lord  Mansfield  aaid  in  the  case  of 
Murry  v.  Kelly,  anie^  348,  is  directly  .applicable  to  this;  be  said  that  that 
wager  was  good,  because  it  was  on  a  private  event;  from  whence  it  is  to  be 
inferred,  that  in  his  opinion  it  would  have  been  -void  had  it  been  on  a  public 
event. 

(d)  When  injurioua  to  third  perions, 

*  Aod  in  a  late  oaee,  Gibbs,  C.  J.,  fullowin^  tbo  example  of  Lord  Louj^hboroagh  and 
Lord  Ellenborough  in  the  foregoing  ca«e8  of  Brown  v.  Leeson,  and  Henkin  v.  Gueree,  re- 
filled to  try  an  action  upon  a  wager,  whether  as  unmnrriod  woroHn  had  had  a  child.  An  ac* 
tion  cannot  be  inain'ained  upon  a  WHs:er  on  acock  flight,  because  it  ie  a  barbarous  diversion, 
which  ought  not  tn  be  encouraged  and  sanctioned  inn  court  of  j'ls^icc;  and  further,  becau«e 
it  would  tend  to  the  degradation  of  the  Court  to  entertain  such  inq>iii-ii:a. 

1  And  where  defendant  had  given  a  promissory  note  fur  tiie  amount  of  the  wager,  it  was 
holdeii  plaintif  could  not  recover. 
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Da  Costa  t.  Jowes.  H.  T.  1778.  K.  B.  Cowp.  729. 
Upon  a  voluntary  wager  between  two  indifferent  persons,  upon  the  sex  of  a  Wagen  ia 
third,  apparently  a  roan  having  acted  and  continued  to  act  as  such  in  various  i!|r^°'  ^ 
public  characters;  the  Court  held  it  illegal,  because  such  inquiry  tends  to  in-,o^s  ^^ 
decent  evidence,  and  it  tends  to  disturb  the  peace  of  the  individual  and  of  so-  leading  t» 
ciety;  but  indecency  of  evidence  is  no  objection  to  its  being  received,  where  ind«ceot  av 
it  is  necessary  to  thejdecision  of  a  civil  or  criminal  right.  !j|*"®?»  ^^ 

Ih    RELATIVE  TO  THE  ACTION  FOR  THE  RECOVERY  OF.« 


SC^fiTS^H*    See  Master  and  Servant]  Ship  and  Shipping. 

QVaIr0.  See  anie,  tits.  Latitat;  MddleseXy  BUI  of.  I  ^4  1 

L  RELATIVE  TO  THE  AFFIDAVIT  TO  HOLD  BAIL  IN, 
p.  354. 

11.  DIRECTION  OF  WRITS  TO  SHER- 
IFFS IN,  p.  354. 

III. VENUE  CONNECTED  WITH,  p. 

354. 

IV.   '- CERTIORARI  CONNECTED  WITH 

p.  354. 

V.  PLEADING  TO  THE  JURISDIC- 
TION, p.  355. 

VI. JURY  PROCESS,  p.  355. 

VII. TRIAL,  p.  355. 

VIII. WITNESSES,  p.  35.5. 

IX. JUDGMENT,  p.  355. 

X. COSTS,  p.  356. 

XL EXECUTION,  p.  356. 

XII. ERROR  FROM,  p.  356. 

I.  RELATIVE  TO  THE  AFFIDAVIT  TO  HOLD  TO  BAIL  IN.t 

II.  RELATIVE  TO  THE  DIRECTION  OF  WRITS  TO  SHER- 

IFFS IN.     See  anU,  tits.  Original  Writ;  Sheriff. 

HI.     RELATIVE  TO  THE  VENUE  CONNECTED  WITH.  J  Se» 

post  J  div.  X.  Costs;  and  tit.  Venue. 

IV.    RELATIVE  TO  CERTIORARI  CONNECTED  WITH.^^ 

^  Before  the  time  of  Holt,  C.  J.,  it  was  a  question  whether  a  geoeral  indebitatav 
affsnmpsii  woold  not  lie  far  a  wager;  rt  wan,  however,  finally  agreed  that  it  would  aotf 
Carth.  338;  1  Ld.  Rayni.  69;  bat  ahhoagh  an  aeiion  does  not  lie  in  that  ]Mirtieolar 
form,  vet  a  xpecial  assiimpsit  on  the  wager  itself)^  laid  by  the  way  of  motiial  prouMiea  may 
be  ^naintained. 

f  In  Wales,  a  defendant  shall  not  be  holden  to  bail  upoo  proeeae  isaaing  out  of  ih^r 
Coorts  at  Westminator,    unless   an    affidavit  that  the  cause  of  action  amouDtt  to  90L 
•r  upwards  bo  first  made  and  filed;  11  aod  12  W.  3.  o.  9.  s.  2^  2  Stra.  1102;  Barnes^ 

69.  «>. 

i  Hertfordshire  is  the  next  English  county  to  South,  £Falop  to  North  Wales;  Doe,  d. 
Richards,  v.  Wineos.  2  M.  &  8.  270. 

^  It  seems  40  have  been  formerly  hoi  Jen  that  no  certiorari  Kes  to  Wales  in  ciril  cases, 
G'lltK  Esecu.  201;  and  it  cannot  be  bad  as  a  matter  of  courso,  unless  a  apeeial  ground  b*' 
laid,  as  that  the  oose  strongly  calls  for  a  trial  at  bar.  By  tho  stal.  1  Geo.  4.  e.  oT.  s.  5.  it 
shall  not  be  lawful  for  tlie  defendant  to  reraovo  any  action  of  ejectment  commenced  by  m 
landlord,  under  the  provisions  of  tliat  act,  from  of  the  Court  of  Great  SessioDs,  Wales,  ta 
he  tried  in  an  English  oouuiy,  unless  such  Court  of  Great  Session  shall  be  of  epioioD  that 
the  same  ought  to  be  so  removed,  upon  special  application  to  the  Court  for  that  purpose. 
And  whore  a  eertiorari,  issued  to  remove  a  cause  from  the  Court  of  Great  Sessions  io 
Wales,  witbuut  any  special  ground  for  ao  doing,  and  without  auy  notice  having  been  given 
to  the  opposite  psrtyt  but  was  not  delivered  to  the  judges  of  that  ^ourt  till  the  day  beforo 
the  triv  would  in  courao  have  iakaa  place,  and  a&ar  ^aat  oKpeases  had  been  ' 


864  WARRANT. 

I  355  I       V.    RELATIVE  TO  PLEADING  TO  THE  JURISDICTION. 

*■  Lampley  v.  Thomas.  H.  T.  1747.  K.  B.  1  Wils.  195. 

A- pica  that  On  a  plea  to  the  jurisdiction  of  the  K.  B.  in  Wales,  the  case  was  argaed 
the  cause  offnost  fully  three  times  at  the  bar.  The  Court  ordered  this  case  to  stand  o?er 
action  a  ^^,.  judgment;  and  some  of  the  parties  either  died,  and  the  suit  abated,  or  the 
Wales  is  <^l6rks  of  the  Otiice  of  Pleas,  in  the  Exchequer,  who  were  much  interested  ia 
good.  Ihis  question,  and  were  afraid  the  Court  would  overrule  the  plea,  put  an  end 

to  his  cause,  but  a  new  action  was  forthwith  brought  in  the  name  of  Jones  7. 
Jones,  wherein  there  were  exactly  tlie  same  pleadings  as  in  the  case  of  Sam- 
pley  V.  Thomas,  which  was  argued  at  the  bar  at  the  last  term;  but,  asthesuln 
ject.had  been  quite  exhausted  before,  nothing  more  that  was  new  could  be 
said  upon  it,  and  so  the  Court,  in  this  present  term,  gave  judgment  for  the  de- 
fendant, and  allowed  the  plea,  without  saying  more  than  these  words;  ^'Brere 
dotnini  regis  de  latitat  non  currit  in  Wallia.'* 

VI.     RELATIVE  TO  THE  JURY  PROCESS.     See  aniey  tils.  Issoe; 

Jury. 

VII.    RELATIVE  TO  THE  TRIAL.*^ 


VIIL    RELATIVE  TO  THE  WITNESSES.     See  post,  tit.,  Witne». 

IX.    RELATIVE  TO  THE  JUDGMENT^t 
[  356  1  X.    RELATIVE  TO  THE  COSTS.J 

XI.    RELATIVE  TO  THE  EXECUTION  .§ 
XII.     RELATIVE  TO  ERROR  FROM.     See  ante,  tit.  Error  Writ  of. 

88?  Arrant. 

I.    RELATIVE  TO  WHEN  A  WARRANT  IS,  OR   IS  NOT„ 

ESSENTIAL,  p.  356. 
II. THE  MODE  OF  OBTAINING  IT,  p.  357. 

III.    BY  WHOM  GRANTED,  p.  357. 

IV.    ■ WHOM  DIRECTED,  p.  358. 

th«  Conrt  of  K.  D.  under  those  circuonstances  not  only  quashed  the  certiorari  and  dirtetad 
a  procedendo  to  issue,   but  ordered  that  the  party  who  issued  it  shouid  pay  to  the  oppe- 
'    site  psrty  the  costs  incurred  by  the  tutter  in  ibe  court  below,  together  with  the  costs  of  ihs 
application. 

*  In  ejectment  for  lands  in  Cardiganshire,  the  'venue  was  awarded  out  of  Shropshire, 
upon  a  suggestion  of  it  being  the  next  English  county:  the  Court,  after  verdict  for  the 
(jlaintifT,  arrested  the  judgment  on  the  ground  of  a  mis-trial,  Herefordshire  being  the  oexi 
adj'iining  Envtidh  county  to  South  Wales,  although  it  appeared  that  Shropshire  was  in  fact 
nearer  to  the  land  in  question,  and  the  cause  might  have  been  more  cogvenieatly  tried  there 
lh\kn  in  Herefordshire;  nee  also  21  Jac.  I^c.  2'\;  I6  &  17  Car.  2.  c.  a 
*  t  The  relation  of  judgment  at  common,  law  to  the  firsit  day  of  the  tern>  is  taken  away^if 

against  purchasers  by  the  statutes  of  frauds  and  perjuries,  29  Car.  2.  c.  3.  s.  14,  J5^ 
extended  to  Wales  and  the  counties  palatine  by  the  6  (xeo.  1.  c.  25.  s.  6;  2  Saund.  7;  Sods. 
V.  A.  P.  446,  447. 

I  In  all  porsfrnal  and  transitory  actions  brought  in  any  of  his  Majesty's  courts  of  record 
not  of  (he  principalitieii  of  Wales,  where  the  debt  or  damage.**  (T>ond  by  the  jury  shall  not 
amount  to  501.,  and  it  shill  appear  upon  evidence  that  tlie  cause  of  action  arose  in  Wales, 
and  that  the  defendant  resided  within  Wales  at  the  time  of  the  service  of  the  writ;  opoft 
8uch  fact  being  suggested  on  the  judgment  roll,  and  testified  under  the  hand  of  the  judge 
upon  the  back  of  the  record  of  Nisi  Prius,  a  judgment  of  nonsuit  may  be  entered,  and  the 
plainiitf  shall  pny  the  dnfendani  hi:*  costs  (the  pluintifTs  debt  or  damages  being  first  deduC' 
(ed  thorefrom),  unless  the  judge  also  certify  that  the  freehold  or  title  to  the  land  mentioned 
in  the  declaruiion  wan  clii(;f]y  in  question,  or  that  tho  cause  was  proper  to  be  tried  in  an  Eof- 
liflh  co<in'.y;  5  Geo.  4.  e.  1U6.  s.  *^l,  22.  In  the  taxation  of  costs  for  the  defendant  in  this 
case,  the  Master  shall  allow  the  plaintiff  the  sum  given  him  by  the  verdict  out  of  the  defen^ 
dsnt's  costs;  Id.  G:  see  T.  R.500;  New  Rep.  2H7. 

$  A  trstatum  fieri  faei^rj  may  be  award  into  Wales;  2  Tid.  I06'?i. 
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SENTIAL.* 


IL  RELATIVE  TO  THE  MODE  OF  OBTAINING  IT.f  [  357  ] 

III.  RELATIVE  TO  BY  WHOM  GRANTED. 
R£x  V.  Kendal.  M.  T.  1791.  K.  B.  1  Ld.  Rajm.  65  S.  P.  Rex  v.  Wil^eb. 

E.  T.  1763.  K.  B.  2  Wils.  151. 
Upon  a  habeas  eorpuSy  directed  to  the  keeper  of  Newgate,  to  bring  the  ^  w«rrint 
bodies  of  the  defendants  to  the  King's  Bench,  he  returned   that  the  defen-  ^^^^  ^^ 
dants  were  committed  to  hia  custody  by  warrant  of  Mr.  Secretary  Trumbull,  (Le  teereta 
for  high  treason,  in  aiding  and  assisting   Sir  James  Montgomery  to  escape,  ries  of 

'  Wbnn  the  party  suspected  of  having  eommitted  an  offence  is  at  large,  be  may,  in  some 
cases  before  an  indictment  has  been  foand,  be  apprehended,  either  without  warrant)  by  ■ 
private  individual,  or  by  a  constable,  or  other  officer,  ex  officio.  This  summary  course  is 
necessary  when  there  is  an  imminent  danger  of  an  escape,  or  when,  from  other  cireumstan' 
ces,  the  utmost  promptitude  is  requisite,  or  under  a  warrant  granted  by  a  justice  of  the 
peace,  or  a  judge,  or  the  secretary  of  state:  and,  if  the  supposed  offender  be  in  custody 
on  a  civil  suit,  be  may  be  charged  criminally  under  such  warrant,  though  he  cannot  be  taken 
by  its  authority  out  of  the  custody  of  the  Court,  and  sent  to  the  county  gaol;  2  Slra.  628; 
1  Wms.  J.;  Barnard,  129.  Arrest;  2  Barnard,  114.  But,  whenever  the  case  will  admit,  it 
is  more  prudent  to  obtain  the  authority  of  a  magistrate,  to  give  greater  security  to  the 
parties  by  whom  the  arrest  is  to  be  effected;  I  Chitty  on  Crim.  Law.  15.  It  is  in  general 
better  to  apprehend  him  by  a  warrant  than  for  private  persons  or  officers  to  arrest  him  of 
tbeir  own  accord;  because,  if  the  justice  should  grant  his  warrant  erroneously,  no  action 
lies  against  the  party  obtaining  it;  3  Esp.  166,  167;  1  Chitty  on  Com.  Law,  19-  And,  if  a 
magistrate  exceed  his  jurisdiction,  the  officer  who  executes  a  warrant  is  protected  from  lia- 
bility,  and  the  rosgistrate  himself  cannot  be  sued  until  after  a  month's  notice  of  action, 
during  which  he  may  tender  amends,  24  Geo.  2.  c.  44;  and  no  action  can  be  supported 
against  the  party  procuring  the  warrant,  though  the  arrest  was  without  cause,  unless  it  can 
be  prikved  that  the  warrant  was  obtained  maliciously;  1  T.  R.  535;  3  Esp.  Rep.  135. 

t  The  party  who  knows  or  suspects  that  an  indictable  offence  has  been  committed  usually 
gnes  before  a  justice  of  the  peace,  accompanied  by  any   other  witnesses  whom  he  may  be 
able  to  procure,  and  gives  the  magistrate  his  information,  and  that  of  his  companions,  sta- 
ting tlie  grounds  of  suspicion  on  his  application  is  grounded.     When  the  offunce  is  between 
party  and  party,  and  not  of  sn  aggravated  nature,  and  the  supposed  offender  is  not  Iik»'y  to 
absconil,  a  summons  is  recommended  as  the  preferable  process  to  procure  his  ptKsndance^ 
and  ihie  seems  necessary  where  there  is  no  oath  of  the  offence  having  boeii  committed;  2  ^ 
T.  R.  226;  Comb.  359;  Dick,  J.,  Warrant,  11;  2  Barnard,  34.  77.  101.     But,  where  tbe-f 
is  an  aeousation  on  oath  of  an  offence  of  a  higher  nature,  as  treason  or  felpnv,  it  'lau'^^^ 
to  issue  a  warrant  in  the  first  inf^tance,  if  there  appear  any  reasonable  groirtid  for  ih«><'^«'g«' 

With  respect  to  the  evidence  on  which  a  warrant  may  be  granted  *»  ■^crei'jy  %,i"5 
may  commit  without  oath;  1  Stra.  3;  Com.  Dig.  Imprisonment,  H.  .'?  H /«-  ^^'  ^*'*»  * 
Mils.  286,  287;  but  a  magistrate  ought,  unless  he  commits  lyor  ^'f^  o*^  j*?®  ofleoce,  to 
examine  upon  oath  the  party  requiring  a  warrant,  as  well  to  as^e^am  [bat  a  felony  or  other 
crime  has  actually  been  committed,  as  alao  to  prove  the  caus-jgd  P''^,*'^  I'l^  a  !!?P*S  » 
the  party  against  whom  the  warrant  is  prayed;  1  Hale,  582:  .2Hale,  110,  111;  4  Bla.  Com. 
290;  Hiwk,  b.  2.  c.  13.  s.  18;  2  T.  R.  225;  Comb.  359;  D«k;  J.,  Warrant,  1.  And  itie 
the  duty  of  ihe  magistrate  well  to  consider  all  the  circumstjflce.  sworn  to,  and  not  to  grant 
any  warrant  groundlessly  or  maliciously,  without  such  a  pobable  cause  as  might  induce  a 
diiMsreet  and  impartial  man  to  suspect  the  party  to  be  guily;  Hawk,  b.  ^.  c.  13.  s.  18;  Diek, 
J.,  428,  459. 
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i^g  WARRANT.— Form  of, 

j  S68  ]  who  was  committed  to  the  custody  of  a  mesacnger  od  auspicion  of  high  trea- 
aon.     To  exception,  that  a  secretary  of  state  cannot  commit, 

Holt,  C.  J.,  was  of  opinion  that,  supposing  the  crime  to  be  high  treason, 
tt^^o  things  should  have  been  specified  in  the  warrant  of  commitment:  1.  Tor 
Where  the  what  treason  Sir  James  Montgomery  was  committed,  for  he  who  breaks  the 
right  of  is  prison  is  guilty  of  the  specific  treason.  2.  It  ought  to  ha?e  been  averred 
nuio^  a  war  ^j^^j  gj^.  j^mes  Montgomery  committed  the  fact,  because  the  breaking  ol  the 
!iTbi'fia"'p"9on»«  effected  with  the  same  offence;  and,  therefore,   for  this  detect  the 

tote,  with    prisoners  were  bailed. 

o'uf  itating  .  ■ 

to  whom  lo  ly  RELATIVE  TO  WHOM  DIRECTED;*  See  also  atdt,  vol.  y'u  132. 
bodirected,  ^i^^^^f,  v.  WvATT.  T.  T.  1774.  K.  B.  2  Ld.  Raym.  1 192;  S.  C.  2  Salk.  381. 
"bould  bo  Per  Powell,  J.  Warrants  must  be  directed  to  the  constable,  since  justices 
ti  tho  ebD  of  peace  cannot  command  the  sheriff,  unless  power  is  given  them  so  to  do  in 
aiablo  and  the  act  of  parliament. 

not  to  tho  __— 

•heriflT.  ,  ^    RELATIVE  TO  THE  FORM  AND  REQUISITES  OF.t 

usually  issuod  bj  a  single  justice  of  the  peace:  4  Bla.  Com.  290;  1  Hale,  579.  And  ihtg 
^  he  may  do  in  any  case  where  he  has  a,  jurisdiction  over  the  offence;  and  in  all  tremoasr 
(ilenlM,  and  breaches  of  tho  peace,  or  offences  for  whiqh  the  parly  is  punishable  with  cor- 
poral punishment  within  the  placeM  over  which  his  jurisdiction  extends,  J  Hale,  579;  2  Hale* 
107^  12  Co.  131 ;  Dick.  Sess.  88;  Dah.  J.  c.  70.  t,  170;  Hawk.  b.  2.  c.  13.  a.  15  3^  16;  4 
Bla.  Com.  290;  and,  though  justices  of  the  peace  have  no  jurisdiction  over  treason,  yet, 
hi  order  to  secure  a  supposed  offender,  a  justice  may  issue  a  warrant,  and  commit  him  lor 
S\]ch  offence;  Hurn.,  J.,  ]88,  J 89. 

"'The  warrant  may  be  directed  to  the  sheriff,  bailiff,  constable,  or  to  any  indifferent  per- 
son, by  name,  who  is  no  officer,  for. the  justice  may  aothohxe  any  person  whom  b^  p'sav- 
es  to  be  his  officer,  but  it  is  most  advisable  to  direct  lo  the  constable  of  the  precinct  wherein 
if  is  to  bo  ezecoted,  becanse  no  other  constable,  and  a  fortiori  no  private  person,  is  com- 
fkellable  to  execute  it«  whereas  the  nonstable  of  the  proper  precinct  may  be  indicted  if  be  do 
not  obey  the  warrant;  1  Hate,  581;  2  Hale,  110,  111;  Hawk.  b.  2.  c.  IS.  s.  27;  I 
Salk.  847;  I  Md.  Raym.  66;  2  Ld.  Raym,  119;  Com.  Digest,  ImprisonneBt,  H.  7;  4 
Bla.  Com.  29;  Dick,  1,  Warr.   111.  Arrest,  11,, 

f^  ft  is  generally  laid  down   that  the  warrant  qaght  to  be  ander  the  hand  and  seal  of  the 
jdstice  who  makes  it;  1    Hale  577;  2  Hale<  111;  Com.  Dig.  Imprisonment,  H.  7;  Hawk* 
b.  2.  c.  18.  s.  21;  4    Bla.    Com.    290;  2  Sannd.  806;  bnt  it  seema  sofficient   if  it  be  in 
Writing,  and  signed  by  him,  unless  a  seal  is  expressly  required  by  a  particular  act x»f  par- 
liament; Willis  Rep.  414;  Bui.  N.  P.  83;  Barn,  J.;  Warrant,  4;Dick,  J..  Warr.;  3  Tooae, 
450.     It  is  said  that  the  warrant  ought  to  set  forth  the  year  and  day  wherein  it  is  made; 
Hawk.  b.   2.  c.   18.   a.    22;  2    Hale,  111;  Burn,  J.,  Warrant,  IV.;  Dalt.  J.  c.  174;  bit 
that  the  plaoe,  thoagh  it  must   be  alleged  in   pleading,  need  not  be  expressed  in  the  wtr- 
rant;  but  that  it  is  necessary  to  state  ihe  county  in  the  margin  at  least,  if  it  be  set  fdrth  ia 
the  body;  Hawk.  b.  2.  c.   13.  s.  22;  2  Hale,   111;   Burn,    J.,  Warrant,  IV.     Bit  the 
warrant  of  a  jostice  need  not  be  returnable  at  a  time^,  Peake's  Rep.  284;  4  Bla.  C.  291; 
or  place  certain;  4  DIa.  Com.  29Ir     It  may    be  made  either   in   the  name  of  the  kiogi  2 
'     Ld.  Raym.  1195;  or  of  the  justice  himself;  bat  the  latter  is    most  osoal,   thoogh   process 
after  in<&M*tment  issaed  from  sessions  of  the  peace  is  said  always  to  be  in  4he  king's  name. 
The  vvaiTftnt  in»y  be  either   general,  to  bring  the  party   before  any  jastice  of  the  peace  is 
•he  county;  or  special,  to  bring   him  before  the  jastice  only  who  granted  it.     If  the  war- 
'*••  direct  ihe  offender   to  be  brought  before  any  justice,  tho   election   of  the   magistrate 
oeiori.  whom  h%  shall  be  taken    lies  in  the  officer,  and  not  in  the  prisoner,  1  Hale,  68f; 
roriescub.   148;  v»hefj»it  is  said  that   the  officer   has   always   a   right  to   take  the  parly 
J1?'a  ^HJ  ^^^T^  .^^  name  of  the   parly    to   be  apprehended  shoold  be   accurately 
SlYAhonah'"u  m!I»  h":  >^'  *"  *^'""'*-  *°   ^«  ^"«^  "P  ««^erwards,  2  Hale,  114;  Foster, 
hi  d«l  v^™*ir  nvT.^^  fh"T*^  "^«^  '^^  '^^"""^  >«   ««*»>'^*J  by    the    magistrate  before 
?f  .h!    n.«L  17\^     Iheoffi^er,  2  Leach,  929;  8  T.  R.  456;  1  East,  pf  C.  824;  btt 
L^Lu^YsJit\^^I  *°.  »»««^'«^«d    be   unknown,  the    warrant    may   be  i^sed 
!?f  Hn™h^  b!»i  dea,„piio„   the  nature   of  the  case  will  allow,  .s««the  body 

SLwn?  m  Vt  i  n„  '  *""  ^"*^"  *  '^'^^8''  ^°-  "»'"  I  "«'«'  577;  Bam,  J.,  Com. 
BMiment    III.     It  ,s   not  nsual  to  state   any  addition  of  place  or   degree  in  a  wamat 

wt^\  atS  '"^•""^'."^  io^nh^x^  are  usually  stated  as'ln  the  indirrmeot 

Laid  beTn  vl«rr^^^^^  offence  wuhout' her   husband,    the   warraat 

«t  nn»  ^L  .1  ^  *  ^  '  Bnrr  1681.  It  does  not  seem  to  be  absolutely  necessary  to 
set  oat  the  charge  or  offence  or  evideico,  in  a  warrant  to  apprehend,  thon£h  it  is  n^ry 
»  tho  commitment;  and  ,i  has  been   a«erved  that  case,  m^occa   inXh  ft  woTS^ 


WARRANT.  -^Ex4cntum  tf. 
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VII.    RELATIVE  TO  THE  EXECUTION  OF.f 

improdent  to  let  even  the  peace  oflScer  know  the  crime  of  which  the  pnrty  to  be  arretted  ii 
aceased;  2  VVila.  15d;  Toone,  44i).     It  is  hid  down,  however,  to  he  advisable,  eipeciallr 
if  the  warrant  be  for  the  peace  or  good   behavidar,  to  set  forth  the  special  caase  on  wbiek 
it  is  granted,  in  order  that  the  party  may   be  provided  at  once  before  the  justice  with  saffi- 
cieot  saretiee;  bat  that  if  it  be  for  treason  or  felony,  or  other  offence  of  an  enormoos-na- 
tare,  it  is  not  necessary  to  state  it,  and  that  it  seems  rather  to  be  discretionary    than  neces- 
sary to  set  it  forth  in  any  case;  Toone,  449.     A    general  warrant   to  seize  and  apprehend 
all  persona  aospected,  withoot  naming  or   describing  any  person  in  particular,  is   illegal 
and  void  ior  ita  uncertainty;  for  it  i^  the   duty  of  the   magistrate,  and  not  to  be  leA  to  tbe 
afficer   to  jodf^e  of  the   ground   of   the  suspicion;  1    Hale,  580;  4   Bla.    Com.  291;   1 
BlB.Rep.  555;  2  Wils.  151;  ^  Burr.   1767;  Barn,  J.,  Warrant.  IV.     And  f^  the  same 
reason,  a  warrant  to  apprehend  all  persons  guilty  of  a  crime  therein  specified  is  not  a  legal 
warrant,  for  tba  point  upon  which   its   authority  rests  is  a  fact   to  be  decided -ona  aubaa- 
qaent  trial,  viz.  whether  the  person  apprehended  be   really  guilty  or  not;  it  is  therefore  in 
fact  no  warrant  at  all,    for  it  will  not  justify   the  officer  who   acta  under  it.     Upon  tbo 
whole,  therefore,  it  seems  advisable  in  general  to  describe  the  supposed  offence.     General 
warraata  to  take  up  loose,  idle,  and  disorderly  people,  3  Burr.  1776}  and  search  warranta 
whieb  will  be  hereafter  considered,  are  the  only  exceptions  to  this  rule;  see  div.  IX.  and 
tit  Vagrant.     It  seems,  however,  to  suffice  to  state  the  particular  species  of  crime,  without 
showing  the  particoJar  facts  of  that  crime,  as  in  a  warrant  for  felony,  it  is  not  necessary  to 
MtoBtibthe  warrant  the  particular  goods  stolen;  Fortes,  143;  2  Wils.   158. 

*  The  warrant  of  a  judge  of  the  Court  of  King's  Bench  extends  over  the  whole  realm: 
bat  that  of  a  jostice  of  the  peace  cannot  be  ezocuied  oat  of  his  county,  unless  it  be  back- 
ed, that  ia,  endorsed  by  a  justice  of  the  county  in  which  it  is  to  be  carried  into  execution; 
2  Hale,  115.  It  is  said  that  formerly  there  ought,  in  strictness,  to  have  bean  *  fresh  war- 
rant ia  every  fresh  coanty,  but  the  practice  of  backing  warrants  has  long  been  observed* 
andwasatlaat  sanctioned  b>  stat.  28  Geo.  2.  c.  26.  s.  2.  and  24  Geo.  2.  c.  66;  A 
Bla.  Com.  2»1.  The  last  of  these  acts,  repealing  the  former,  provides  that  a  justice  of  iba 
fieaeeof  the  county  or  place  where  the  person  may  be  shall,  upon  proof  beiog  made  npan 
•ath  of  the  hand  writing  of  the  justice  granting  the  warrant,  indorsa  his  name.  Burn,  I., 
Warraal  V.;  apon  which  the  offender  may  be  apprehended  and  taken  before  the  jostiaa 
ao  eadoraing  the  warrant,  and  (the  word  *'and**  seems  to  be  omitted  by  mistake  m  this 
act,  as  may  bo  collected  from  the  44  Geo.  3,  c.  99.  s.  1.)  if  the  offence  be  bailable,  ha 
isto  bail  the  party,  and  to  deliver  the  recoasnizanca,  examination,  or  confession,  and  all 
proceedings  to  the  constable ,  who  is  to  deliver  them  to  the  clerk  of  the  assfta  or  clerk  af 
the  peace  of  the  county  in  which  the  offence  was  committed. 

1  The  officer  to  whom  the  warrant  is   directed   should,  as  soon  ashe  conveniently  can, 
BToeaed  with  secrecy  to  find  out  and  actually  arrest  the  party,  not  only  in  order  to   secure 
him.  bat  also  to  subject  him  and  all  other  persons  to  the  consequence  of  escape  hr  rescoe; 
and  if  he  refnse  or  neglect  to  exebute  the  warrant,  he  will  be  punishable  for  his  disobedi- 
ence or  naelecl.  Hale,  581;   but  at  some  of  the   police  offices  it  is  the  practice  to  deliver 
the  wananta  for  common  assault   to  one  of  the  constables,  who  goes  round  to  the    partiea 
accnsed,  and  states  tha  time  when  they   must  go    before  a  hiagistrate.   in  order  that  they 
may  be  provided  with  sureties.     With  respect  to  the  person  who  may  exccnie  the  warrant 
it  seems  that  if  it  be  directed  to  the  sheriff,  he  may  authorise  others  to  execute  it;  but  that 
if  it  be  aiven  to  an  inferior  officer,  he  must  personally  put  it  in  force,  though  any  one  may 
lawfully  assist  him,  2  Hale,  115;  Bac.  Ab.  Constable,  D.;  and    if  a  warrant  be  generally 
directed  to  all  constables,  no  one  can  act   under    it  out  of  his  own  precinct,  md  if  he  da 
he  will  be  a  trespasser;  2.H.  Bl.  15,     A  warrant  directed  to  several  may  be  executed  by 
aae    1  East    P.  C.  320;  but  it  is  said  that  if  it  direct  four  jointly  and  not  severally  to  ar- 
rast',  then  they  must  aU  be  present;  2  Taunt.   161.     When  the  officer  employs  other,   to 
u^  him,  he  must  be  so  near  as  to  be  acting  in  the  arrest  i,  order  to  r-™;^*' »Via!?^n  .en' 
66;  Dick.  J.  Arrest  U.     And  he  may  not  only  demand  the  assistance  of  subjects  in  gen- 
eral  hot  may,   if  the  warrant  cannot   be  otherwise  executed  engage  the  assistance  of  the 
military  14  East,  190.     We  have  already  seen  that  the  warrant  must  be  executed  wiibm 
tt&cttn"f\he  josUce  who  issued  'or  backed  it;  5  East,  283.     The  a„est  may  b. 
made  in  the  niaht;  1  East.  P.   C.  324;  8   Taunt.  14.     And  though  by  stat.  29  Car.  2.  a. 
T  a^ta  in  aeneral  ar e  prohibited  on  a  Sanday  in  case  pf  treason,  felony  and  breach  of 
L^^  axSepttd  $9  Car  2.  c.  7.  ..  6;  1  fiiat,  P.  C.  824;  and  io  the   construction  of 
EttalSa  U  hSt  b^jn  dedded,  that  a   person  may  ba  apprahen^ed  on  a  Sundajr  m  an  at- 
SThmeS  for  a^LwwV  Wilier  1  T.  R.  265;  and  as  no  time  is  usually  prescribed  in 

S^^ai^antitJ^^^^^^^  foUy  evented,  though  it  were  »!«" -^ven  years  af- 

tS^ite  date   dorina  the  life-time  of  the  magistrate  by  whom  it  was  originally  granted,  and 
Tpeln  mifb"^^^^^^^^  apprehended  under  it  if  the  purpo.es  of  just  ice  have  "ot  been  effec- 
tiS-  Peaka    Rao.  284.     The  oflver  must  carefully  obeerve  tba  directions  of  the  warrant, 
.ifh^  w5f  baVkbiaTo  ana  not  antitlad  t/ any  pftectio.  ander  the  praviaian.  of 
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568  WARRANT.— To  warcft. 

r  VIII.  RELATIVE  TO  THE  ARREST  ON,  AND  DETENTION 

IN  CUSTODY  AFTER.* 

r  361  J  IX.  RELATIVE  TO  SEARCH  WARRANTS.t 

X.  RELATIVE  TO  DISTRESS  WARRANTS.    See  ante,  tit.  Distresi 

XI.  RELATIVE  TO  WARRANTS  OF  COMMITMENT.     Seeante, 

(it.  Commitment. 
Stat.  24  Geo.  2.  c.  44.     If,  ihereforo,  he  Ukes  the  wrong  person,  he  will  be  ■  Cresptswr; 
Com.  Dig.  {mprisooment.  H;  7.  With  respect  to  the  right  to  break  open  doors,  windows, 
frc'see  ante.  tLt9«  SheriflT;  Distress. 

*  When  the  officer  has  made  his  arrest,  he  is  as  soon  as  possible  to  bring  the  party  to 
gaol  or  to  the  joatice,  according  to  the  import  of   the  warrant;  and,  if  be  be  gnilty  of  as- « 
neeessary  delay,  it  is  a  breach  of  duty;  Fortes.  143;  2   Hale.  119.     Bot  if  the  time  be 
unseasonable,  as  in  or  near  the  night,  whereby  he  cannot  attend  the  ja«iice;  or  if  there  be 
danger  of  a  rescue,  or  the  party  be    ill,  and   nnable  at   present  to  be  brought,  he  may,  ss 
the  case  shall  require,  secuie  him  in  the  stocks,  or  in  case  the  quality  of  the  prisoner  or  hU 
indisposition  so  require,  detain  him  in  a  house  till  the  next  day,  or  until  it  may  be  reasona- 
ble to  bring  htm;  2  Hale,  119,  120.     Bot  if  a  constable,  having  arrested  a   party  under  a 
warrant,  suffer  him  to  go  at  Urge  upon   bis  promise  to  come  again  and  find   ssroties,  it  ia 
doubted  whether   he  can  af\erwards  be  arrested  on   the  same  process,  though   it  sboald 
seem  that,  as  the  pablie  are  interested   in  the   offender's  being  brought  to  jostiee,  there  if 
no  well  founded  objection  to  such  second  arrest,  Bac.  Ab.  Constable,  D.;  aod  it  is  eertaia 
that«  if  the  e:ieape  be  made  without  the  concorrronce  of  the  officer,  the  defnndant  may  be 
retaken  as  of^en  as.  he  flies  upon  fresh  suit,  although  he  were  out  of  view  or  bad  reached 
anolher  county  or  district;  Dalt.  J.,  e.  169;  Dick.  J.,  Arrest  III.     It  is  also  clear  that  if, 
■  after  a  departure  by  the  permisaion  of  the  constable,  the  party  return  into  his  custody  he 
may  lawfully  detain  him  in  purdsance  of  his  original  warrant;  Hawk.  b.  2,  e.   13;  Dick, 
J.  Arrest,  HI*     When  the  party  accused  is  already  in  custody  in  the  King's  Bench  er  oth- 
er l^riaon  in  a  civil  action  he  may  be  there  charged  criminally  by  merely  leaTisg  with  the 
gaoler  the  warrant  of  a  justice   of  the  peace  or  other   magistrate,  but  sack  jostice  caDoet 
take -a  prisoner  ought  of  the  custody  of  the  court,   and  send  him  to  the  county  goal,  2 
Strange,  828 ;  for  the  prisoner,  in  such  case,  can  only  be  removed  nnder  the  authority  af 
sn  habeas  corpus  issuing  out  of  the  Court  of  King's  Bench. 

t  By  star.  22  Geo!  8.  o.  68.  s.  2;  see  also  SO  Geo.  2.  c.  tS4.  s.  9;  it  is  made  lawfel  for 
any  one  josTioe  of  the  peace,  upon  complaint  made  before  him  upon  oath  that  there  if  rea- 
son to  auspeoC  that  stolen  goods  are  knowingly  concealed  in  any  dwelling  bouse,  c'»r  ether 
place,  by  warrant  under  his  hand  and  seal  to  cause  every  such  place  to  be  searched  in  the 
day  lime,  and  the  person  knowingly  concealing  the  stolen  goods,  or  in  whose  cnatody  the 
same  shall  be  found,  being  privy  thereto,  shall  be  deemed  suilty  of  a  misdemeaaonr,  sad 
shall  be  broo)|;ht  before  any  justice  of  the  peace  for  the  district,  and  made  amenable  to  an- 
swer the  same  by  like  warrant  of  any  such  justice.  There  are  other  acts  of  parliament  of 
a  similar  nature  relative  to  ooining,  11  Geo.  3.  c.  40;  having  in  possession  naval  and  mili- 
tary stores,  39  &  40  Geo,  3.  c^  89.  aod  goods  stolen  from  on  board  ships  in  the  Thames, 
9  Geo.  3.  c.  28.  e.  7;  aod  to  the  taking  of  id^e  and  disorderly  persons;  19  Geo.  8.  c.  10. 
But  this  act  has  expired,  1  Leach,  2*11.  in  order  to  recruit  the  land  foreee  and  marbee. 
Bot  a  search  warrant  for  libels  and  other  papers  of  a  suspected  paHy  is  illegal,  2  Wiis. 
276;  11  St.  Tr.  318.  321;  for,  as  observed  by  Lord  Camden,  11  St.  Tr.  821,  the  difier- 


4>wn  property  would  be  seized  before,  and  without  conviction,  and  he  have  no  power ts 
reclaim  the  goods  even  after  bis  innooence  is  cleared  by  acquittal.  The  search  warrant  b 
not  to  be  granted  without  oath  made  before  the  justice  of  a  felony  committed,  and  that 
the  party  complaining  ji'as  probable  cause  to  suspect  they  are  in  such  a  place,  and  sbowiag 
his  reasons  for  such  suspicion;  2  Hale,  113.  160;  2  Wils.  288.  291.  292;  11  St.  Tr.  321. 
The  warrant  should  direct  the  search  to  be  made  in  the  day  time,  2  Hale,  113.  150;  28 
Geo.  8.  c.  66.  s.  1;  though  it  is  said  that  where  there  is  more  than  probable  snspicioo,  die 
process  may  be  executed  in  the  night;  Difck,  J.,  Bail;  Bum,  J.,  Williams,  J.,  Search  War- 
rant. It  ought  to  be  directed  to  a  constable  or  other  public  officer,  and  not  to  a  private 
person,  though  it  is  fit  that  the  party  complaining  should  be  present  and  assisting,  becaoie 
he  will  be  able  to  identify  the  property  he  has  lost;  2  Hale,  160;  11  St.  Tr.  321.  H 
should  also  command  that  the  goods  found,  together  with  the  party  in  whose  custody  they 
are  taken,  be  brought  before  some  justice  of  the  peace,  to  the  end  that,  upon  further  ei- 
amination  of  the  fact,  the  goods  and  the  prisoner  may  be  disposed  of  as  the  law  diracti; 
2  Hale,  160, 161.  With  lespeot  to  the  mode  of  ezecating  this  warrant,  if  the  door  be 
fbnt,  and  upon  demaod  not  opened^  it  may  be  broken  open,  and  so  may  boxes,  after  l)» 
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I.    RELATIVE  TO  THE  DEFINITION  OF.*  |  363  J 

II.    RELATIVE  TO  THE    STAMP. 
Bcrtonv.  Kirby.  M.  T.   1816.  C.  P.  2  Marsh,  174;  S. 'C.  7    Taunt.    174.  A  warrant 

Per  Cur.     A  warrant  of  attorney  may  be  stamped  at  an/  time,    like  other  ®^  attornef 
instruraeuts.  ^mp^d  H 

keys  have  been  demanded,  Qnd  thouj^h  the  ^oeds  be  net  found,  the  officer  witt  be  excused,  any  timet 
2  Hale,  157;  Doaj;.  359;  2  VViU.  284;  8  B.  fc  P.  228;  thoogh  if  the  party  obtaining  the 
warrant  acted  nialicioasiy,  he  is  liable  to  a  special  action  on  the  case,  but  not  te  an  action 
of  trespass;  2  Hale,  151;  Hawk.  b.  2.  c.  18.  s.  17.  n.  6;  8  Esp,  Rep.  185.  If,  on  the 
retnm  of  the  warrant  before  the  ju^iice,  it  appear  that  the  goods  were  not  stolen,  they  are 
to  be  restored  to  the  possensor;  if  it  appear  they  were  stolen,  they  are  not  to  be  delivered 
te  the  proprietor,  bot  deposited  in  the  band  of  the  sheriff  or  constable,  in  order  that  the 
party  robbed  may  proceed,  by  indicting  and  convicting. the  oflfender,  and  have  restitution. 
It  is  the  duty  of  the  officer  to  whom  the  warrant  is  addressedfor  delivered  to  ezecote  it  with- 
in his  district,  withoat  fee  or  reward;  and,  if  he  neglect  or  refuse,  he  would  bo  punishable 
by  indictment.  The  stat.  41  Geo.  8.  c.  78.  however  provides  that,  when  special  consta- 
blee  shall  be  appointed  in  England  to  ezecate  warrants  in  cases  of  felony,  two  jasiices  may 
order  proper  allowances  to  be  made  for  their  ezp^nces  and  loss  of  time,  which  order  shall 
be  sabmitted  to  quarter  sessions,  and  two  justices  are  enabled  by  the  same  8*3tute  to  order 
ftUowances  to  be  made  to  high  constables  in  England  for  extraordinary  expenses  incorred 
in  the  execution  of  their  duties  in  cases  of  riot  or  felony. 

*  A  warrant  of  attorney  is  not  in  itself  strictly  a  security,  but  is  on  authority  addressed 
<o  OTi«  or  more  attorneys  therein  mentioned,  authorizing  them  to  appear  in  either  of  the 
court*  at  Westminster,  and  to  confess  a  judgment  in  favour  of  some  particular  person  in  all 
aetion  of  debt,  and  usually  contains  a  stipulation  not  to  bring  any  writ  of  error,  or  to  file 
a  bill  in  equity,  so  as  to  delay  him. 

t  A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed:  nor  does  it  require 
■n  atfesiinK  witness;  5  Taunt.   264;  and  see  4  East,  431:  I  Chit.  Bep.  707.    This  instro- 
jRiMt  waa  formerly  liable  to  ihg  stamp  doty  of  tea  shillings  only«  thoogh  ){  contained  an 
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III.    RELATIVE  TO  WHO  MAY  GIVE! 

(A)  Feme  covert. 
Roberts  v.  PiERsON.  E.  T.  iloS.  K.  B.  2  Wils.  3. 
A  fsine  cor      Xhe  plaintiff,  who   was  a  married  woman,  entered   into  a  bond   as  security 
•rt  cannot   f^^  jJjq  defendant  for  100/., 'and  by  way  of  counter-security  the  defendant  ei- 
warrant  of  ^<^u^®^  a, bond  and  warrant  of  attorney  to  confess  judgment  (o  her,  she  baring 
auornoy.     been  ol;»liged  to  pay  50/.  for  the  defendant,  entered  up  the  judgment  upon  the 
warrant  of  attorney,  and  taken  out  execution  thereupon.     It  was  now  mored 
to  set  the  judgment  aside,  and  to  have  the  money  paid  into  (he  hands  of  (he 
iherifT  restored  to  the  ^defendant.     Per  Cur,     A  judgment  at  the  8ui(  of 
or  against  njemc  covert  is  void,   and  so  is  her  bond;  and  (he  money  she  paid 
for  the  defendant  was  her  husband's  and  he  may  sue  for  it;  so  the  judgment 
must  be  set  aside,  and  the  money  in  the  sheriff's  hands  restored. 
1  364  1  (B)  Infant. 

An  infant  SiUNDERSON  V.  Marr.  M.  T.  1788.  C.  P.  1  H.  Bl.  75. 

-cannot  g:ive      Per  Buller,  J.     If  an  infant  give  a  warrant  of  attorney,  it  cannot  be  en- 
awarrant    forced. 

ney**°'  (^)  Insolvent  debtor.     See  ante,  tit.  Insolvent  Debtor. 

(D)  Executor. 
Olwell  v.  Qoash.  M.  T.  1716.  K.  B.  I  Stra.  20. 
One  of  ser  There  were  three  executors,  one  of  whom  gave  a  warrant  of  attorney  (o 
eralexeca  confess  a  judgment  against  himself  and  his  co-executors,  pursuant  to  which 
^^  ^f^""^' a  judgment  was  entered  against  all  the  executors  de  bonis  iestatoris  for  the 
ezecutore  ^^^^  ^^^  against  the  executor  who  gave  the  warrant  de  bonis  propriis  fur  the 
by  warrant  costs.  Upon  the  motion  to  set  this  aside,  it  was  held  to  be  ill,  for  executors 
.<)f  attorney,  may  plead  different  pleas,  ftnd  that  which  is  most  for  the  testator's  adraata|[6 
shall- be  received;  1  Roll.  Abr.  9^9.  A.  I .  B.  5. 

(£)  Partners.     See  ante,  tit.  Partners. 
'Whenapri  (F)  Prisoners. 

•onerex«  ,     HuTSON  V.  HuTSO.v.   M.   T.  1796.   K.  B.   7   T.  R.  8* 

^ciitAfl  ft  war 

.4-antof  at        ^  defendant  in  custody  executed  a  warrant  of  attorney  to   confess  a  judg- 

^orneyt  hiament:  thero  was  no  attorney  present  on  his  part.     The   Court   held  the  pre* 
.attorney      sence  of  the  plaintiff's  attorney  insufficient,  though  the  defendant  consent  to 

iDittstbe       [jig  acting  as  his  atloVney  also. 

^reserit;  tha  °  "^ 

^laintifT'a    aathority  to  releaie  errors;  4  East.  431.     Bat  it  was  afterwards  made  liable  to  ibe  stamp 

.  iittorney      jdntjr   of  fifteen  shilliiigs;  and,  by  the  last   general  stamp  act,   55  Geo.  3.  c  184.  Schad. 

^ill  not  do;  part  2.  s.  3;  and  seethe  statutes,  44  Geo.  3.  c.  98.  Sched.  part  2.  s.  8.  a  warrant  of  attar- 
ney,  with  or  without  a  release  of  errors,  which  is  given  as  a  secarity  for  the  paymeot  of 
any  cam  or  sums  of  roonoy,  or  for  the  transfer  of  any  share  or  shares  in  any  of  the  goT* 
erament  or  parliamentary  stocks  or  fund:),  or  in  the  stock  and  funds  of  the  Governor  aod 
Company  of  the  Bank  of  England,  or  of  the  East  India  Company,  or  Sooth  Sea  Company, 
is  subject  to  the  same  duty  as  a  bond  for  the  like  purpose;  save  and  except  where  soch 
payment  or  transfer  is  already  secured  by  a  bond,  mortgage,  or  other  security,  which  hu 
.paid  the  ad  valorem  duty  on  bonds  or  mortgage!*;  and  also  except  where  the  warrant  of 
attorney  is  given  for  securing  any  sum  or  sums  of  money,  for  which  the  person  giving  the 
same  is  in  custody  under  an  arrest;  and,  in  those  cases,  it  is  subject  to  a  duty  of  ote 
-  poond.  A  defeasance,  however,  upon  a  warrant  of  attorney  does  not  require  a  separate 
stamp  from  that  upon  the  wan-ant  of  attorney;  1  NbW.  Rep.  C.  P.  279. 

*  And  a  joint  warrant  of  anorney  to  confees  judgment  by  an  infant  and  another  may  be 
TBcaied  against  the  infant  only;  2  Bla.  Rep.  1133. 

t  When  the  defendant  is  in  custody  by  arrest,  it  is  a  rule  of  both  Courts,  R.  E.  15  Car. 
2.  Reg..  4.  C.  P.  **  that  no  bailiff  or  sheriff's  officer  shall  presume  to  extract  or  take  from 
him  any  warrant  to  acknowledge  a  judgment,  but  in  ihe  prpsence  of  an  attorney  for  tht 
defendant,  who  shall  aubjcri^e  his  name  thereto;  which  warrant  shall  be  produced  wbaa 
the  judgment  is  acknowledged;  and  if  the  bailiff  or  sheriflf *s  officer  shall  affend  therein  bs 
•hall  be  severely  punished.  And  no  attorney  shall  acknowledge  or  enter,  or  cause  to  be 
acknowledged  or  entered, .any  judgment,  by  colour  of  any  warrant  gotten  from  any  defao- 
idant  being  under  arrest  otherwise  than  as  aforesaid.  Upon  this  rule  the  defendant  in  the 
Common  Pleas  was  held  to  be  in  custody,  though  the  officer  left  him  for  sometime  whilst 
the  plaintiff  got  from  him  the  warrant  of  attorney;  Can.  Pr.  C.  P.  128.  And  in  that  eoort 
a  defendant  lodging  within  the  rules  of  the  Fleet,  at  the  house  of  the  officer  who  arrested 
him,  and  who  was  his  security  to  the  warden,  was  deemed  to  be  a  prisoner  within  ibe 
meaning  of  the  rgles;  ^  Blac.  Rep.  1297;  and  seo  Id.  1097.     So,  where  a  defendant,  ^n 
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2.  Baiiton  v.  Hanson.  T.  T.   1809.  C.  P.  2  Taunt.  49.  t  365  | 

A  prisoner  on  mesne  process  gave  a  warrant  of  attorney.     The  Court  said  Even  iho* 
the  rule  that  his  attorney  must  be  present  is  not   dispensed   with,   though  the  p.^**"™"^" 
two  other  sureties  not  in  custody  join  in  the  warrant.  ^il^^r  p^^ 

3.  Barnes  V.  Ward.  M.  T.   1737.  C.  P.  Barnes,  42.  tofltnotin 

Rule  to  show  cause  why  judgment  on  njieri  facias  should. not  be  set  aside,  custody 
and  restitution,  no  attorney  being  present  at  the  execution  of  the  warrant  toP"*  ^'^^^ 
enter  judgment  whilst  defendant  was  in  custody.     It  appeared  that  one  ^^^  xhe  attoi' 
had  served  a  clerkship  (and  was  sworn  an  attorney  soon   after  the  execution  q^.*,  cl^rk 
of  the  warrant,  and  before  the  first  motion  made)  was  present,   but  this  wasUnotauffi 
held  insufficient. — The  rule  made  absolute.  cient;* 

4.  Bland  V  Pukenham.  M.  T.  1722.  K.  B.   1  Stra.  630.  But  an  at 

The  Court  held,  that  the  presence  of  an  attorney  of  C.  B.   at  the  execu-toraey  of  » 
tioQ  of  a  warrant  to  enter  up  judgment  in  B.  R.  was  sufHcient.  different 

being  arrested  at  the  salt   of  a  third   person,  is  taken  to  the  hoase  of  a  sheriff  *s  officer>  to        x 
whom  he  volantarily  offers  to  give  a  warrant  of  attorney,  it  is  necessary  for  an  attorney  to 
be  present  on    bis  part  nt  the  time  of  its  execution;  2  Moore,    176;  8  Taant.  283,  S.  C. 
Bat  it  having  been  deemed  sufficient  for  the  plaintiff^d  attorney  to  be  present,  and  subscribe 
the  warrant  as  attorney   for  the   defendant,  2  Strn.  1245:  another  rule    wa4  made    In  the 
King's  Bench,  R.  E.  4  Geo.  2.  K.  B.  2.  9ira.  902;  Cowp.  281;  that  **  no  warrant  of  at- 
torney executed  by  any  person  in  custody  of  the  sheriff  or  other  officer,  for  the  confesaing. 
of  jadgment,  ^hall  be  valid  or  of  any   force,  unless  there  be  present  some  attorney  on  the 
behalf  of  i^nch  person  in  custody,  to  be  expressly  named  by  him,  and  attending  at  his  re- 
qaest,  to  inform  him  of  the  nature  and  effect  of  such  warrant  of  attorney  before  the  same 
is  executed;   which  'attorney  shall    subscribe  his  name  as  a  witness  to  the  due  exeeutioa 
thereof."     And  to  prevent  frauds  and  impositions  in  the  execution  of  warrants  of  attorney 
(or  confessing  jodgmentSva  rule  was  made  in  the  Common  Pleas,  that,  "  every  warrantor 
attorney   for  confessing  judgment   shall  bo  read  over  by  the   person  who  id  to  execute  the- 
same,  or  by  some  other  person  to  him,  before  the  execution  thereof;  and  that  If  judgment 
shall  be  entered  up  on  any  such  warrant  of  attorney,  which  shall   not  be  so  read  over  a» 
aforesaid, such  judgment  upon  motion  may  be  set  aside  as  irregular."  R.  T.  14  &  15  Geo^ 
2.  C.  P.    Bnt  this  latter  rule  appear*  to  bo  disused;  2  H.  Blac.  S8S. 

*  The  rules  just  noticed  have  boon  construed  to  extend'to  warrants  of  attorney  executed^ 
abroad;  2  Strh.  1247. 

t  And  in  tho  Common  Pleas,  if  the  defendant  himself  be  an  attorney,  or  practise  as  each, 
it  is  deemed  sufficient,  though  no  other  attorney  be  present  on  his  behalf;  Bomee,  37;  Cas. 
Pr.  C.  P.  94.  S.  C.  So  a  vvnrrafii  of  attorney  given  by  a  defendant  in  custody  was  in  that 
court  holdon  to  be  good  where  an  attorney  wa.s  present  on  his  behalf,  though  he  was  a  total 
stranger  to  the  defendant,  and  introduced  by  the  plaintifTs  attorney,  4  Taunt.  497;  these- 
rules  only  extend  to  warrants  of  attorney  given  by  a  defendant  in  cns'ody  upon  mesne  pro- 
cess in  a  civil  action  to  a  plaintiff  at  whose  suit  Ins  is  in  custody.  «  Therefore  where  a  war* 
rant  of  altorney  is  given  by  a  defendant  in  custody  upon  process  of  execution,  2  Stra.  1245^ 
Cowp.  281;  1  bumf,  k  East,  715;  7  Durnf.  A  East..  19.  S.  P.;  or  upon  criminal  process^ 
4  Durnf.  k  Ea.<tt,  43'.);  or  to  n  third  person,  at  whose  suit  the  defendant  is  not  in  custody:  5 
Mod.  141;  2  Ld.  Raym.  797;  3  Bur.  1792:  Cowp.  142;  1  East,  241;  2  Moore,  175;  1 
Cowp.  142;  on  attorney's  presence  is  unnecessary. 

And  where  a  warrant  of  altorney  was  executed  in  the  presence  of  an  attorney's  clerk^ 
and  it  appeared  from  the  defendant's  affidavit  that  he  was  more  induced  to  execute  it  be- 
cause he  had  been  informed  that  if  he  did  execute  it  under  an  arrest,  and  without  his  attor<-' 
ney  being  present,  it  would  be  void,  the  Court  refused  to  set  aside  the  proceedings;  Cowp. 
142.     On  the  other  hand,  though  the  caixo  is  not  strictly  within  the  rule,  yet  the  Courts  will 
sometimes  interpose  and  give  relief,  under  particular  circumstances:  for  it  is  their  province 
to  guard  against  the  arts  of  designing  men,  practised  npon  persons  under  the  pressure  of 
distress  and  imprisonment.     Thus,  if  it  could  be  shown  that  a  party,  even  in  execution,  had 
been  prevailed  on  to  acknowledge  a  judgment  for  more  nmney  than  was  really  due,  tho- 
courts  would  give  relief  under  the  circumstances,   Cowp.  281;    because  the  cases  of  fraud 
and  imposition  are  exceptions  to  all  rul^s  whatsoever.      And  in  a  case,  3  Durf.  and   East, 
616;  and  see  I  East,  242,  a.    where  iniGrloculory  judgment  being  signed  against  a  prisoner 
in  custody  of  the  Marshal,  the  plaintiff's  altorney  took  a  cognovit  from  him  for  200^,  with 
a  defeozance  on  paying  49^  (the  real  debt)  and  costs,  but  no  attorney  was  present  on  tho 
part  of  tho  defendant;  though  this  case  was  not  strictly  within  the  rule,  which  only  mentiona 

f prisoners  in  custody  of  sheriffs'  officers,  yet  the  court  of  King's  Bench  in tifirfered  for  the  re- 
icf  ef  the  prisoner.  So,  where  a  defendnn*,  on  being  arrested  by  a  sherifTs  officer,  gave  a 
eognovii  to  the  plaintiff  who  was  attorney  in  the  cause  without  an  attorney  being  present  oa 
his^art,  snob  cognovit  was  holden  void  by  the  court  of  Common  Pleas,  ahhough  the  pl&in- 
tiff  swore  he  did  not  know  the  defendant  wa^  in  custody;  7  Taunt.  701;  1  Moore,  428.  B. 
C;  and  see  8  Taunt.  360;  Arnold  v.  Lowe,  T.  57  Geo.  3,  C.  P.  7  Taunt.  703.  a.  But  in 
the  King's  Benoh  a  cognovit  given  by  a  defendant  in  cuetody  on  meane  process,  ii  valid,  at> 
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[  366  1  IV.  RELATIVE  TO  THE  DEFEASANCE  AND  INDORSEMENT 

THEREOF,  AND  HEREIN  OF  THE  FILING  * 

V.    RELATIVE  TO  THE  EXECUTION.     See  ante,  Div.  IH.  (F) 

VI.  RELATIVE  TO  THE  CONSIDERATION  OF,t 

II  I  * 

L  367  ]  VII.  RELATIVE  TO  THE  REVOCATION  OF. 

(A)  By  party  himself. 
Oders  v.  Woodward.  E.  T.  1701.  K.  B.  2  Lord  Raym.  766;  S,  C.  1  Salk. 
T*'?pw»y  87;  S.  C.  Mod.  73, 

noVr^voke       Holt,  C.  J.,  was  of  opinion,  that  a  warrant  of  attorney  to  confess  a  jodg- 
hii  own       mcni  cannot  be  revoked  by  act  of  the  party, 
warrantor  (B)    Bt  DEATH .+ 

ntlorney.  (C)   By  MARRIAGE. 

Retnolds  v.  Davii.  E.  T.  1698.  K.  B.  12  Mod.S83. 
Marriage  is      Warrant  of  attorney  to  confess  judgment  io  feme  sole,  who  married  before 
tion^of  a^    judgment  entered :  whether  it  couid  now  be  entered,  and  how,  was  the  quea^ 

though  no  attorney  be  preaent  on  the  part  of  the  defendant,  unless  it  be  shown  that  some 
undue  advantage  waa-taken  of  him;  1  Chit.  Rop.  267. 

*  This  general  authority  is  usually  qualified  by  a  written  defeazance,  stating  the  terms 
upon  which  it  was  given,  and  restraining  the  creditor  from  making  immediate  use  of  it, 
when  it  is  intended  to  be  so  qualified,  it  is  the  duty  of  the  attorney  to  indorse  the  terms  of 
the  defeasance;  but  his  neglect  to  do  so  did  not,  until  the  recent  act,  3  Geo.  4,  c  29,  ▼iiiat« 
the  security,  14  East,  576;  but  now  by  the  act,  in  order  to  give  publicity  to  ihe  tranaaetions 
and  prevent  fraudulent  preference,  if  the  defeazance  be  not  indorsed  within  twenty-oDe 
days  afler  the  warrant  of  attorney  is  filed,  the  security  is  invalid,  and  all  the  wairaots  of 
attorney  must  be  filed  within  Jtwenty-one  days  after  signed;  or  execution  must  be  iasuod 
within  that  time,  or  the  same  will  be  void  against  assignees  in  case  a  commission  of  bank" 
ruptey  should  issue. 

t  Every  warrant  of  attorney   should  be  given   voluntarily,  and  for  a  good   considera.' 
tion;  therefore,  if  a  warrant  of  attorney  be  obtained  by  fraud,  Doug.  196;  3  Taunt.  478: 
Iknd  see  4  Barn,  and  Aid.  691;  or  for  a  corrupt  and  usurious  consideration,   Cowp.  727;  1 
Bos.  and  Pul.  270;    4  Bam.  and  Aid.  92;    or  for  securing  an  annuity  which  is  void  by  tb« 
Annuity  act;  or  to  induce  the  plaintiff  to  live  in  prostitution  with  the  defendant,  James  t. 
Hoskens,  T.  25  Geo.  3.  K.B.;  the  courts  will  order  it  te  be  delivered  up,  and  set  aside 
the  judgment  and  proceedings,  if  any,  which  have  been  had  under  it.      And   the  court  of 
King's  Bench  will  set  aside  a  judgment  founded  on  an  usurious  security,  witliout  compelling 
the  defendant  to  repay  the  principal   and  interest;  4  Barn,  and  Aid.  92.      Bot  in  the  Com- 
mon Pleas,  where  securities   had  been  acted  on,  and  the  money  partly  paid  by  the  bor- 
rower, the  Court  would  not  set  aside  the  judgment  and  execution  on  the  ground  of  usorjr, 
but  upon  the  terms  of  the  defendant's  repaying  the  principal  and  legal  interest;  1  Taunt.  413. 

t  Upon  a  motion  to  outer  up  judgment  on  an  old  warrant    of  attorney,  if  it  appears  to 
the  Courts  that  either  party  is  dead^  they  will  not  grant  the  motion;    2  Str.   718,  1081;  8 
Durnf.  and  East,  257;  Vin.  Abr.  tit.  Judgment,  W.  7;  Barnes,  270.     Yet  if  the  warrant  of 
attorney  he  to  enter  up  judgment  at  the  suit  of  A.,  his  executors  or  adminisirators,  it  seems 
that,  on  the  dea'.li  of  A.,  ihe  Court  will  give  his  executors  or  administrators  leave  to  enter 
up  judgment  thereon;  Barnes,  44,  45.      And,  if  either  party  die  in  vacation  within  a  year 
ufker  giving  the  warrant  of  atiorney,  judgment  may  be  entered  up  of  course  at  any  time  after 
in  that  vacaiion;  and  it  will  be  a  good  judgment  at  common  law,  as  of  the  preceding  term, 
m         though  it  be  not  so  upon  tho  Statute  of  Frauds  in  respect  of  purchasers,  but  from  the  sisn- 
iog;  1  Salk.  401;  7  Mod.  39   S.  C;  Id.  93;  6  Durnf.  and  East,  308;  7  Durnf.  and  East,  20. 
And  even  where  the  party  dies  after  ibe  year,   if  the  Courts  can  be  prevailed  upon  to  grant 
n  rule  for  entering  up  judgment,  they  will  not  afterwards  set  it  aside;    2  Str.   882,  lUdJ; 
Yin.  Abr.  tit.  Judgment,  W.  7;  'Barnes,  270.     When  a  warrant  of  attorney  is  given  to  en- 
ter up  judgment  at  the  suit  of  two  persons,  judgment  may  be  entered  up  thereon,  af\er  tlie 
death  of  one  (if  them  in  the  name  of  the  survivor;   Barnes,  40;  Id.  48;  1  Wils.  3J2^  Say. 
Kep.  5;  8.  C.  2  Blac.  Rep.  130);  2  Manic  4-  Sel.  76;  7  Taotit.  453;  1  Moore,  145,  S.  &; 
.  but  see  Barnes,  contra.       And    in  the  Common  Pleas,  where  a  warrant  of  attorney  was 
given  by  two  pertiuns  to  enter  up  judgment  on  a  joint  bond  against  "me,'^  not  "us,"  tbo 
Court,  af\ar  ifie  death  of  onu  of  iheni,  g'lve  leave  to  enter  up  judgment  against  the  others 
Barnes,  53:  I  Chit.  Kep.  315,  in  nntis;  tiut  fee  7  Taunt.  453;  1  Moore,- 145.  8.  C.     Bui  a 
joint  warrant  of  atiorney  given  to  enter  up  judgment  against  us,  upon  a  joint  and  several 
bond,  will  not  in  either  court  authorize  the  eniering  up  judgment  against  the  survivor  only; 
15  East  59*2;  7  Taun>.  453;  1  Moore,  145.   S.  C;  aud  see  1  Chit.  Rep.  322,   a.      And  a 
judge  at  chambers  will  never  make  un  order  for  entering  up  judgment  on  a  warrant  of  ft^ 
torney  against  a  survi%ing  defendant. 
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tion?    It  was  agreed  itoould  not  be  entered  for  the  husband,  for  that  was^^n^nt^f 
beyond  the  authority  given;  the  course  is,  to  make  affidavit  of  the  debt  not  ""®™*^** 
being  satisfied,  and  now  the  wife  could  not  make  such  affidavit,  for  the  money 
might  have  been  paid  to  the  husband,  nor  could  the  husband's  affidavit  serve; 
because  it  might  have  been  paid  to  the  wife  before  marriage;  but  it  seems  that 
point  may  be  cleared  by  a  several  affidavit  of  each  in  his  time. 

Holt  O.  J.,  said  they  had  better  enter  it  in  the  wife's  name  as  feme  $ok, 
bat  nothing  was  done. 

VIII.    RELATIVE  TO  THE  CANCELLATION  OF-t  [  368  ] 

IX.    RELATIVE  TO  EFFECT  OF  BANKRUPTCY.!, 

X.  RELATIVE  TO  THE  STATUTE  OF  LIMITATION  TO.§ 

XL  RELA'nVE  TO  ENTERING  SATISFACTIOrf.|[ 

■ 

XII.  RELATIVE  TO  THE  JUDGMENT-  [  d6d  1 

(A)  When  to  be  signed.IT  Judgment 

LusHiNOTON  V.  Waller.  M.  T.  1788.  1  H.  Bl.  94,  ought  to  ba 

Judgement  had  not  been  entered  within  a  year  and  a  day,  on  a  warrant,  '^^ tear 
o!  an  atConiey  given  with  a  post  obit  bond,  and  the  obligee  did  not  apply  to  ^nd  ii  day, 

*  And  therefore,  notwiibstanding  the  marriage,  judgment  may  be  entered  up  in  the  names  otherwiae 
of  the  husband  and  wife.     But,  in  order  tn  warrant  this  entry^  there  should  be  a  previous  leave  of  tli« 
application  to  the  Court,  founded  on  an  affidavit  of  the  marringe;  3  Bur.  1471.     And  in  ad 
early  case,  1  Show.  91;  Say.  Rep.  6;  3  Bur.  1470,   S.  C.  ciiod,  it  was  ruled  upon  motion; 
that  if  a  woman  give  a  warrant  of  attorney,  and  then  marry,  the  plaintiff  may  file  a  bill,  and 
enter  judgment  against  both  husband  and  wife,  by  the  practice  of  the  Court.     But  in  a 
subsequent  case,  1  s5alk.  399;  7  Mod.  53,  S.  C.  cited,  it  is  said,  that  if  a  feme  sole. give  a 
warrant  to  confess  a  judgment,  and  marry  before  it  is  entered,  the  warrant  is  counterman- 
dad,  and  judgment  shall  not  be  entered  against  husband  and  wife,  for  that  would  charge  tbcr  « 
husband.     Tamen  qusere,  for  it  seems  as  reasonable  that  he  should  be  charged  in  this  cascr 
as  for  a  bond  or  other  debt,  which  he  is  liable  for  during  the  coverture,  though  not  after;   i* 
Salk.  117,  cites  1  Roll.  Abr.  351,  F.;  1  Geo.  2  F.  N.  B.  120,  F.;  and  see  4  East,  582.     In 
a  still  latter  ease,  however,  judgment  was  allowed  to  bo  entered  up  against  husband  and 
wife,  on  a  warrant  of  attorney  given  by  the  feme  dum  sola;  2  Chit.  Rep.  1 17. 

i  Courts  of  equity  cannot  decree  the  cancellation  of  a  warrant  of  attorney,  which  is  an 
instrument  quite  the  creature  of  the  courts  of  common  law;  they  have  no  jurisdiction  to  or- 
der securities  to  be  vacated,  and  the  contracting  party  must,  at  the  risk  of  losing  the  evi<' 
dence  which  might  establish  his  defence,  wait  till  the  party  who  holds  the  security  thinks  fit 
to  try  the  validity  of  the  instrument  in  an  action  at  law,  and  should  he  be  nonsuited,  he  will 
still  be  at  liberty  to  proceed  de  novo  upon  his  security;  8  Price,  534;  3  MerivaU  226.  Courla 
of  law  will  grant  relief  in  warrants  of  attorney  on  equitable  grounds. 

t  As  to  executions  upon  judgments  entered  upon  Warrants  of  attorney  or  cognovits,  they 
are  by  stat.  3  Geo.  4,  c.  89,  declared  void  as  against  the  assignees  under  a  commission  of' 


daye 
within  jhe  same  time.  .  _ .    .     .         .    •      .     t 

i  A  warrant  of  attorney  ii  not  within  the  Statute  of  Limitations,  being  in  the  nature  oi 

a  specialty;  2  Stark.  234.  .     .     ^  ^  jr.. 

Ii  By  3' Geo.  4,  c.  39,  s.  8,  the  judges  are  authorized  to  order  a  memorandum  of  satisfac- 
tion to  be  written  upon  such  warrant  of  attorney,  cognovit  actionem,  or  copy  thereof,  re- 
spectively, if  it  shall  appear  that  the  debt  for  which  such  warrant  of  attorney  or  cognovit  ac- 
tionem is  given  as  a  security  shall  have  been  satisfied  or  discharged. 

IT  Judgment  may  be  entered  up  on  a  warrant  of  attorney  at  the  time  therein 
•pecified  for  that  purpose;  and  if  the  warrant  were  given  to  secure  the  pay-' 
ment  of  money,  it  is  not  necessary  that  the  plaintiff  should  delay  the  signing 
of  the  judgment  until  default  be  made  in  the  payment,  M.  S.  M.  1814.  B.  R. 
and  see  Hardw.  270;  unless  that  be  expressly  stipulated  in  the  defeazance;  2 
B.  &.  B.  464;  7  Taunt.  307.  If  the  warrant  specify  any  particular  term  of 
which  the  judgment  is  to  be  signed,  it  cannot  be  entered  up  of  any  other, 
even  of  a  subsequent  term;  1  ^lod,  I ;  7  Mod.  53;  which  exactness,  howev- 
er, is  seldom  requisite  at  present,  for  modern  warrants  of  attorney,  after  sp*. 
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5^4  WARRANT  OF  ATTORNEY,--Jtk^«rf  on. 

Conn  mii«t  the  Court  of  Common   Pleas  for  leave  to  enter  il  till  after  the  death.     The 

beobiaiu     Court  refused  to  suiFer  judgment  to  be  enrered  without  a  rule  to  show  cause. 

^^'n^^)  I  (B)  How  SIGNED. 

Onuigiiing  Paris  V.  VViLKiNso.v.  H.  T.   1799.  K.  B.  8  T.  R.  153. 

judgmont        The  defendant  gave  the   plaintiff  a  warrant  of  attorney,  empowering  him 

the  authori  to  enter  up  judgment  in  an  action  of  debt  on  bond,  for  4,160/.;  but  the   plain- 

fjr  given  by  tjgp  entered  up  judgment  for  that  sum,  in  an  action  of  debt  on  a  mti/uaftw;  on 

ihe  warrant  *^         ° 

must  be  cifying  the  term  of  which  judgment  is  to  be  signed,  always  add  the  words, 
rtrictly  pur  "or  of  any  subsequent  term.'^  It  cannot,  however,  be  entered  up  of  apre- 
i<ued;  ijiere  yious  term,  and  even  if  the  first  day  of  the  term  of  which  the  judgment  is 
forn,  ifjudg  gjgngd,  and  to  which. the  judgment  has  relation,  be  previous  to  the  time  stipu* 
ter«d  up  on  ^**^®  ^^  *^®  defeazance,  &c.,  for  the  entry  of  the  judgment,  although  judgment 
were  not  actually  signed  until  afterwards,  the  Court  would  probably  set  aside 
the  judgment;  2  Stra.  1128. 

*  This  application  is  founded  upon  an  Affidavit  stating  the  consideratian  for 
the  warrant  of  attorney,  its  execution,  the  amount  remaing  due  to  the  plaintiff^ 
2  B.  &  C.  553.  and  alleging  that  the  defendant  was  alive  at  a  certam  time 
therein  mentioned;  see  the  form  of  the  affidavit,  Arch.  Forms.  336.  If  the 
applicatioi  be  by  motion  to  the  Court,  it  must  appear  from  the  affidavit  that 
the  defendant  was  alive  upon  some  day  within  the  term;  R.  T.  59  Geo.  3;  1 
B.  &  B.  385.  If  the  application  be  made  (o  a  judire  in  vacation,  the  affidavit 
must  state  the  defendant  to  have  been  alive  within  two  or  three  days,  if  be  re* 
side  in  or  near  London;  or  if  he  reside  at  a  distance  in  the  country,  then 
within  sis;  or  eight  days,  according  to  the  distance.  Judgment,  however,  majT 
be  allowed  to  be  entered  up  against  a  defendant  residing  in  Jamaica,,  upon  an 
affidavit  that  he  was  alive  five  months  before;  Wiles,  66;  Ca.  Pr.  0.  B.  145^ 
and  E^ainst  a  defendant  in  New  South  Wales,  upon  an  affidavit  slating  the  re- 
ceipt of  a  letter  from  that  place  in  the  August  preceding,  the  application  being 
made  in  November;  2  D.  &.  R.  12.  So  where  it  appeared  that  the  defend-* 
ant  wafT  abroad,  and  his  relations  here  would  give  no  information  conceroine 
him,  and  there  was  no  other  person  liere  to  whom  to  apply,  the  Court  allowea 
judgment  to  be  entered  up  against  him  although  some  months  had  elapsed  since 
he  had  been  heard  of;  2  Bing.  204.  It  must  appear,  also,  that  the  deponent 
saw  him  at  the  time  he  is  slated  to  have  been  alive,  or  that  he  received  a  let'- 
ter  from  him  in  his  hand-writing  bearing  date  at  that  time,  Bidlake  v.  Chester^ 
M.  S.  £.  1824.  R.  R  ;  and  therefore  where  the  affidavit  stated,  that  the  de- 
ponent was  stated  by  the  defendant's  wife  that  her  husband  was  living,  the 
Court  of  King's  Bench  held  it  to  be  insufficient;  M.  S.  M.  1814.  Where  it 
appeared  that  after  the  affidavit  was  made,  and  before  application  for  leave  to 
enter  up  the  judgment,  the  defendant  died,  and  it  was  moved  to  set  aside  the 
judgment  on  this  account,  the  Court  said  that,  if  they  had  4>een  informed  at 
the  time  that  the  defendant  was  dead,  they  certainly  would  not  have  given 
leave  to  enter  up  the  judgment,  but  as  no  attempt  to  impose  upon  the  Court 
had  been  practised  in  that  particular  case,  they  refused  to  interfere;  Barnes, 
270.  The  affidavit  must  also  state  the  execution  of  the  warrant  of  attorney, 
but  where  it  stated  (hat  the  defendant  had  recently  acknowledged  the  execution 
of  it,  expressly  for  the  purpose  of  enabling  the  plaintiff  to  enter  up  judgment 
Without  being  at  the  trouble  of  sending  for  the  subscribing  witness,  the  Court 
held  it  to  be  sufficient;  2  B.  &  P.  85.  If  the  attesting  witness  be  dead,  that 
fhct  must  be  substantiated  by  affidavit;  or  if  he  cannot  be  found,  the  affidavit 
must  state  the  endeavours  which  have  been  made  to  find  him  before  the  Court 
will  receive  secondary  evidence  of  the  execution;  4 Taunt.  132.  The  consi- 
deration and  the  sum  remaining  due  are  usually,  sworn  to  by  the  plaintiff  him- 
self; but  where  the  plaintiff  was  a  lunatic,  an  affidavit  of  the  debt  being  un- 
paid, made  by  a  person  who  had  received  the  interest  due  upon  it  for  the  last 
three  years,  was  deemed  sufficient;  Barnes,  42.  Also  where  the  defeazance 
in  the  warrant  of  attorney  stated  that  it  was  given  to  secure  the  payment  of  a 
sum  upon  demand;  and  in  case  of  default,  then  judgment  was  to  be  entered 
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which  execution  was  taken  out;  it  was  now  moved  to  set  aside  the  judgment  ?  «n"tuatu« 
and  execution,  on  the  ground  that  the  judgment  was  not  warranted  by   the  JJ|^*"**J^®j 
power  of  attorney  under  which  it  was  entered  up.     The  Court  was  inclined  jt  {«  irregu 
to  give  the   plaintiff  leave  to  amend,  but  they  made  the  rule  absolute.  lar.* 

(C)  Writ  OP  ERROR  ON. t  [  371  ;J 

(D)  Execution  on. J 

»  •  ■ • 

ap  and  execution  issued;  the  Court  held  that  thdVe  should  have  been  a  demand ' 
to  warrant  the  judjgrnent  and  execution;  2  B.  &  B.  464.     Where  it  appeared 
by  the  plaint iif's  affidavit  that  she  was  then  resident  in^n  enemy's  country, 
the  Court  of  Common  Pleas  refused  to  give  leave  to  enter  up  the  judgment; 
2  New.  Rep.  97.     If  the  application  be  not  made  within  ten  years,  a  judge 
will  not  make  an  order,  but  you  must  apply  to  the  Court.     If  twenty  years  or 
upwards  hare  elapsed  since  the  execution  of  the  warrant,  the  Court  will  only 
grant  a  rule  nut,  1  Sellon,  382;  but  if  the  application  be  made  within  twenty 
Tears,  the  rule  will  be  absolute  in  the  first  instance.     Yet  where  the  warrant 
had  been  given  with  a  post  ohit  bond,  and  the  application  was  not  made  until 
afler  the  death  of  the  person  upon  whose  death  the  bond   was  payable,  the 
Coart  granted  a  rule  nmonly;   1   H.  Bl.   91.     Thousrh  if  the  judgment  on 
an  old  warrant  of  attorney  happen  to  be  entered  up  without  the  leave  of  the 
Court,  none  but  the  defendant  himself  can  object  to  the  irregularity;  7  D.  4r 
R  558. 

*  So,  a  general  warrant  given  by  a  person  who  afterwards  became  insolvent 
will  not  authorize  the  plaintiff  to  enter  up  a  special  judgment  against  his  fu- 
ture efTects;  1  T.  R.  80.  Or  if  a  warrant  be  given  to  Confess  a  judgment  of 
a  particular  term,  judgment  cannot  be  entered  up  of  any  other  terra.  So, 
upon  a  joint  warrant  of  attorney  given  by  two,  judgment  cannot  be  entered 
up  afirainst  one  even  after  the  death  of  the  other;  7  Taunt.  453;  \o  Kast,529. 
Soy  a  warrant  given  by  one  of  two  executors  will  not  authorise  the  plaintiff  in 
entering  up  judgment  against  both;  1  Str.  20.  Also,  where,  on  a  warrant  of 
attorney  given  to  an  executor,  judgment  was  entered  up  in  vacation  as  of  the 
previous  term,  when  the  testator  himself  was  alive,  the  Court  set  it  aside  for 
irregularity;  2  Stra.  1 121.  Or,  if  the  declaration  be  upon  a  bond  purporting  to 
bear  date  after  the  first  day  of  the  term  of  which  the  judgment  was  signed,  the 
judgment  will  be  erroneous;.  7  Mod.  38.  Yet  where  a  judgment  creditor 
applied  to  set  aside  a  judgment  and  execution  lagainst  the  debtor,  upon  the 
ground  that  the  judgment  was  entered  up  against  the  defendant  by  a  different 
Christian  name  from  that  signed  by  the  warrant  of  attorney,  the  Court  refused 
even  a  rule  nm;  M.  S.  M.  1815;  and  see  7  B.  &  C.  286. 

Where  leave  of  the  Court  is  necessary  before  judgment  can  be  entered,  an 
affidavit  must  be  made;  see  on/e,  369.  And  by  a  late  rule  of  all  the  Courts, 
R.  M.  42  Geo.  3.  2  East,  136;  K.  B.,  R.  M/,  43  Geo.  3.  3  Bos  Sf  Pul.  310; 
C.  P.;  R.  M.,  43  Geo.  3.  in  Scac.  Man.  Ex.  Append.  2-24,  225,-  8  Price, 
505.  ''No  judgment  can  be  signed  upon  any  warrant  authorizing  an  attor- 
ney to  confess  judgment,  without  such  warrant  being  delivered  to  and  filed 
by  the  clerk  of  the  dockets  or  Master  in  the  Exchequer,  who  is  ordered  to 
file  the  warrants  in  the  order  in  which  they  are  received;"  see  also  3  Geo.  4. 

c«  o^^  s.  1* 

t  Sinoe  the  warrant  of  attorney  aothorizes  the  aUorney  to  ezecote  a  roleaee  of  error, 
if  deferidant,  notwithstanding,  bring  error  apon  Ihe  jadgoient,  8  Tannt.  434;  the  Coarl, 
apon  application,  wonld  probably  qaash  the  writ  of  error. 

t  A§  fOOQ  as  jadgroent  is  signed,  tho  fflaintifT  may  immediately  sue  oat  ezecntioni  if  he 
b«  at  liberty  to  do  so  by  ihe  terms  of  the  defeazance.  A  writ  of  execation,  however, 
may  be  saed  ont  beforo,  batit  cannot  be  execoted  ontil,  on,  or  after  the  duy  specified  for 
that  parpoee  ia  the  defeazance;  Af.  S.  M*  1814.  B.  R.;  Hardw.  270.  Where  the  war- 
rant of  attorney  was  given  for  secaring  the  payment  of  an  annuity,  the  plaintiff  soed  oat 
ezecanon,  and  arrested  the  defendant  for  the  anioant  of  ihe  pennity.  the  Coart  of  King's 
Bench  set  aside  the  execation.and  ordered  the  defendant  to  be  discharged,  as  the  defea- 
sance authorized  the  platnti.f  to  take  oat  execoiiun  merely  for  the  arrears;  16  East,  163. 
The  plaintiff  in  this  case  shonld  have  saed  out  execation  for  the  amount  of  the  penalty, 
taeniae  the  writ  of  execatioa  most  ttrictly  parswe  the  jadgment,  bot  should  have  endersui) 
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(E)  Scire  facias  convicted  with.*    See  also  anUy  lit.  Scire  Facias. 
?l8?atrantg.     See  also  tits.  Decetf;  InsurancCy  Vendor  and  Parchaser. 

I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  372. 

II. STAMP  ON,  p.  372. 

III. IMPLIED,  p,  372. 

IV. EXPRESS  p.  373. 

V. THE  TIME  OF  MAKING,  p.  374. 

VI. DISTINCT  WARRANTIES,  p.  375. 

VII. INCIDENTAL   RIGHTS    CONNECTED 

WITH,  p.  375. 
VIII. THE  BREACH  OF. 

(A)  How  ADVANTAGE  SHALL  BE  TAKEN  OF,  p.  376. 

(B)  Action  for. 
(a)  DeclaratioD,  p.  376.    (h)  Evidence,  p.  377.   (c)  Damages,  &c.,  p.  378. 
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I.    RELATIVE  .TO  THE  DEFINITION  OF.t 


II.     RELATIVE  TO  TilE  STAMP  ON.     See  post,  div.  Evidence 

VIII.  (b) ;  and  anley  tit.  Contract 

I  ir  n«r*i  ^^^     RELATIVE  TO  IMPLIED  WARRANTIES. 

io  implied  h     Parkinson  v.  Lee.  H,  T,  1801.  K.  B.  2^  East,  314. 

warranty  Upon  a  sale  of  hops  by  the  sample,  with  a  warranty  that  the  bulk  of  the 
srisesjt  commodity  answered  the  sample,  the  Court  said  that  the  law.did  not  raise  aa 
implied  warranty  that  the  commodity  should  be  merchantable,  though  a  fair 
merchantable  price  were  given;  and  therefore,  if  there  be  a  latent  defect  thea 
existing,  unknown  to  the  seller,  and  without  fraud  on  his  part,  but  arising  from 
the  fraud  of  the  grower  from  whom  he  purchased,  such  seller  is  not  answera- 
ble though  the  goods  turned  out  to  be  unmerchantable. 

It  to  levy  the  amoant  of  the  arrears  only.  Bat  where  a  warrant  of  attorney  was  given  for 
the  payment  of  money  by  instalments,  and  by  the  terms  of  the  defeasance  the  pUintiS*  was 
to  be  at  liberty  to  enjtar  up  judgment  immediately,  *'bot  no  execniion^to  be  issaed  antil  de- 
faalt  made  in  pa3rment  of  the  said  sam  of  1,402/.  18a.  8(2.,  with  interest  as  aforesaid,  by 
the  instalments  and  in  the  manner  herein  beforementioned;"  the  Court  of  King's  Bench 
^eld  that  the  plaintiff,  upon  a  fair  constrnciion  of  the  above  terms  of  the  defeasance,  was 
at  liberty  to  sue  out  and  execute  a  writ  of  execution  for  the  entire  sum,  opon  default  of 
payment  of  any  one  of  the  instalments;  1  M.   &  S.  706. 

*  Although  a  warrant  of  attorney  be  given  to  secure  the  paymehc  of  an  annuity,  or  of 
|i  sum  of  money  by  instalments,  or  the  like,  it  seems  a  scire  facias  is  not  necessary  previ- 
Dnsly  to  suing  out  execution  for  every  periodical  payment  or  instalment,  as  would  be  the 
/case  if  a  bond  only  had  been  given;  for  it  has  been  decided  in  several  oases  in  this  court, 
2  Taunt.  195;  3  Taunt.  74;  6  Taunt.  264;  and  see  2  W.  Bl.  84»;  and  it  eeeros  also 
to  be  the  opinion  of  the  Court  of  King's  Bench,  M.  S.  C.  1814;  and  see  16  East,  16S; 
that  the  stat.  8  and  9  W.  8.  c.  1 1 .  s.  8.  which  requires  suggestions  of  breaches,  and  a 
scire  facias,  does  not  extend  to  warrants  of  attorney,  even  when  given  merely  as  a  collat- 
eral security  with  a  bond;  2  Tannt. .  195. 

t  A  warranty  is  an  indemnity  against  the  consequences  of  any  defect  in  the  quality  or 
rvalue  of  the  thing  sold;  Hence  a  representation  made  at  the  time  of  sale  is  a  warranty  if 
so  intended,  though  the  vender  is  not  in  possession  of  the  chattel;  Pasley  v.  Freenaan,  S 
T.  R.  67,  58. 

t  In  contracts  for  the  sale  of  personal  property,  the  vendor  impliedly  warrants  that  the 
article  he  sells  is  his  own,  and  if  it  prove  to  be  otherwise  he  is  liable  for  the  breach  of  his 
implied  promise,  Doug.  18;  or  for  the  deceit,  8  T.  R.  15.  And  this  implied  warranty 
arises  whether  the  seller  be  in  actual  possession  of  the  article  sold  or  not;  it  has  been  sup- 
posed that  there  is  an  implied  warranty  of  the  goodness  and  worth  of  ae  article  arising 
from  the  conditions  of  all  sales,  and  this  supposition  Is  grounded  upon  the  principles  A 
natural  justice  and  equity,  which  ought  to  govern  all  the  contracts  of  men  without  refe- 
rence to  the  particular  quality  of  the  tbing  for  which  they  contract.  But  there  is  no  saeh 
role  in  the  English  law.  It  was  formerly,  indeed,  a  cnrrent  opinion  that  what  was  termed 
a  sound  price  was  per  se  implication  of  warranty,  but  this  doctrine  has  been  long  ezple- 
;ded,  and  there  must  be  in  general  an  express  warranty  as  to  the  quality  or  value  of  a  per- 
sonal chattel  in  order  to  maintain  the  action;  Holt,  N.  P.  632.  An  implicatioD  of  war- 
ranty, however,  may  frequently  arise  from  tbo  wording  or  nature  oT  the  contraet,  or  from 
)^p  .established  or  |>articiilar  nsua^ e  of  trade,  and  this  most  of  coane  .depend  on  the  M' 
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2.     Jones  v.  Bouden.  M  T.  1808.  C.  P.  4  Taunt.  847.  I  373  ] 

In  this  cas6  it  appeared  that  it  was  usual  in  the  sale  by  auction  of  drufrs,  if  Unless 
they  are  sea-damaged,  to  express  it  in  the  broker's  catalogue,  and  to  mark  the  {y^yjjfg^, 
drugs  which  are  repacked,  or  the  packages  of  which  are  discoloured  by  sea  conceal 
water,  bearing  an  inferior  price,  although  not  damaged.     The  defendants  had  ment. 
purchased  some  sea-damaged  pimento,  repacked  it,  and  advertised  it  in  cata- 
logues, which  did  not  notice  that  it  was  sea-damaged  or  repacked,  but  referred 
it  to  be  viewed,  with  little  facility  however  of  viewing  it;    they  exhibited  im- 
partial samples  of  the  quality,  and  sold  it  by  auction;  it  was  held  that  this  was 
equivalent  to  a  sale  of  the  goods,  and  as  for  goods  that  were  not  sea-damaged, 

and  that  an  action  lay  for  the  fraud. 

• ^^ 

VI.    RELATIVE  TO  EXPRESS. 

BUTTERFIELD  V.  BURROUGHS.    T.  T.   1705.   K.  B.  Salk.  211.  An  expreM 

The  plaintiff  declared  that  the  defendant  sold  him  a  horse  such  a  day,  and  warraniy"* 

at  such  a  place,  adlunc  et  xbidemj  warrantinavU  equam  predicL,  to  be  sound   ^^^^  ^ 

wind  and  limb,  whereupon  be  paid  his  money,  and  avers  the  horse  had  but  one  gainst  iba( 

tore  of  each  particolar  contract.     If  a  eontract  described    the  goods  as  of  a  particolar  de- 
nomioatioD,  there  it  an  implied  warranty  (hat*  they  should  be  of  a  merchantable  quality  of 
the  denomination  mentioned    in  the   contract;  4  Campb.   144;  and  whero   rye  grass  was 
bought  to  BOW,  and  which  the   purchaser  did  not  examine,  and  it  did  not  grow,  in  conse- 
qaence of  a  defect  in  the  seed,    it  was  held    that  the' vendor  could  not   recover  the   price 
from  the  purchaser.     If  goods  sold  are  described  in  the  invoice  as  scarlet  cuttings,  a  war- 
ranty is  to  be  inferred   that  the  goods  answer  the  known  mercantile   description  of  scarlet 
cottings;   1  Stark.  504.     So,  where  an   advertisement    for  the  sale  of  of  a  ship  described 
her  as  a  copper- fastened    vessel,    adding  that  the  vessel  was  to  be  taken    with  all  faults, 
without  any    allowance  for  any   defects  whatsoever,    and  it  appeared  that  she  was  only 
partly  copper  fastened,  it  was  held  that,  notwithstanding  the  words  '*wiih  all  faults,"  &c. 
the  vendee  was  liable  for  the  breach  of  warranty;  5  B.  &  A.  240.     So,  in  all  contracts 
for  the  sale    of  provisions,  it  should  seem  that   there  was   an  implied  warranty    that  they 
should  bewholsome;  and  it  has  been  held  that  the  vendor  of  an  article  impliedly  warrants 
that  it  shall  answer  the  purpose  for  which  it  was  sold,  though  this  Intter  doctrine  as  a  general 
mle  seems  questionable;  1  Stark.  384.     An  agreement  between  a  brewer  and  a  publican, 
that  the  publican  shall  take   all  his  beer  of  the   brewer,    cannot  be   enforced   unless  tho 
brewer  supply  the  publican  with  good  beer,   such  as   ought  to  give  satisfaction  to  his  cusr 
tomers;  4  Campb.   144.     If  gdods  are  ordered  to  be  manufactured,  a  stipulation  that  they 
shall  bo  proper  and  saleable  is  implied;  and  so  it  is  in  the  sale  of  goods    where  opportu- 
nity of  an  inspection  is  given,  and  especially  if  the  goods  are  for  a  foreign  market.     But  if 
there  be  a  latent  defect  in  the  thing   sold,  which  defect  is  unknown  to  the  seller,  though  a 
fair  price  be  given  by  the  buyer  for  the   commodity,  the  law   does  not  in  general  raise  an 
implied  warranty  that  it  shall   be  merchanlablo;  in  a  verbal  sale  by   sample,  it   is  an  iip- 
plied  warranty  that  the  thing  sold  corresponds  with  the  bulk  of  the  sample,  4  Campb.  169t 
but  in  a  written  contract  of  sale  by  sample,  a   stipulation  must  be   inserted  that  the  com- 
modity corresponds  with   the  sample,    otherwise  parol  evidence  is  tnadmissable  to   maka 
such  Ftipolation  part  of  the. contract;  2  Cumpb.  22.     In  an  action  upon  a   warranty  of  % 
chain  cable,  held  that  the  plaimtiff  might    recover   the  value  of  the   cable,  and  also  of  a^ 
anchor,  which,  it  was  averred,  was  lost   through   the   insiufficiency   of  the  «able,   it  being 
proved  that  the  ship  would  have  been  endangered  if  it  had  not    been  shipped;  Borradaile 
V.  Brontoo,  2  Moore.  582;  8  Taunt.  535.     Where  a  purchaser  kept  the  goods  six  months   , 
and  sold  part,  the  Court  held  that  the  jury  had   rightly  inferred  that  the  plaintiff  knew  of 
the  inferiority  of  the  article  of  which  he  then  complained;  Prosser  v.  Hooper,  1  Moore, 
107. 

*  Express  warranties  may  be  either  g<>neral  or  special;  as,  relative  to  the  subject  matter 
of  the  contract,  the  advantage  arising  to  the  buyer  from  an  express  warranty  to  the  quality 
or  value  of  the  commodity  sold  Is^  that  such  warranty  extends  to  any  dcfnct  in  such  (^i^ality 
or  value  known  or  unknown  to  the  seller;  and  if  tiio  warranty  be  false,  he  has  his  remedy 
over  against  the  seller,  or  may  refuse  to  keep  the  commodity.  In  order  to  constiiute  an  ex- 
press warranty  the  declaration  of  the  seller  should  be  positive  and  explicit,  and  not  a  mere 
surmise  or  affirmation  of  his  opinion;  for  if  a  man  states  what  he  believes  to  be  true,  giving 
the  purchaser  at  the  same  time  to  understand  that  he  has  no  absolute  knowledge  on  the 
subject,  it  would  be  very  hard  if  he  should  be  held  bound  by  such  a  representation,  though 
the  supposed  incident  or  quality  which  he  represented  to  belong  to  the  subject,  or  some  fact 
which  he  had  stated  concerning  it,  should  bo  afterwards  prov«d  not  to  exist;  where,  there- 
fore, a  man  on  the  sale  of  a' horse  referred  to  a  written  podigrce  of  the  animal  to  ascertain 
his  age,  and  at  ihe  same  time  stated  to  the  buyer  that  lie  know  nothing  more  abo^t  it  than 
what  the  pedigree  disclosed,  he  was  held  not  to  be  liable  to  an  action  on  account  of  the  pedi- 
gree proving  false,  of  which  fact  the  seller  had  no  knowledge  at  tlio  time  of  the  sale^    Tk$ 
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I  S74  J  eye,  &c.     The  defendant  pleaded  mm  vfarraniinavii^  upon  which  there  wu  a 
which  o&n   verdict  for  the  plaintiffj  and  now  in  arrest  of  judgment  it  was  objected  to,  that 
^d  u***^®^®'  •h®  want  of  an  eye  is  a  visible  thing,  whereas  the  warranty  extends  only  to  ae- 
«i£hu*        ^^^^  infirmities.     But  to  this  it  was  answered,  and  resolved  by  the  Court,  that 
this  night  be  so,  and  must  be  so  intended,  since  the  jury  have  found  the  defen- 
dant did  warrant. 


V.    RELATIVE  TO  THE  TIME  OF  MAKING. 
Paslbt  V.  FaEEMAN.  H.  T.  1789.  K.  B.  ST.  R.  59.      Ltsney  v.  Siblet. 

H,  T.  1703.  K.  B.  2  Ld.  Raym.  1 120. 
^  T™ *^     ^^^  Buller,  J.     If  the  warranty  be  made  at  the  time  of  the  sale,  or  be- 
fbre^he^     fore  the  sale,  the  sale  is  upon  the  faith  of  the  warranty^  I  can  see  nodistinctioa 
sale  is  obli  between  the  cases, 
gatory.'t  

[  376  ]  VI.    RELATIVE  TO  DISTINCT  WARRANTIES. 

Buchanan  v.  Parnshaw.  M.  T.  1788.  K.  B.  2  T.  R.  745. 

A  condition  X  horse  was  sold  at  a  public  auction  warranted  sound  and  six  years  old, 
*"warraotv  ^^^  ^^^  of  the  conditions  of  sale  was  that  he  shall  be  deemed  sound  unless  rc- 
of  sound  turned  in  two  days.  The  horse  sold  with  this  warranty  was  discovered  to  be 
BOSS  does  twelve  jears  old,  ten  days  after  the  sale,  and  was  then  bffered  to  the  seller, 
Dot  apply  to  who  refused  to  take  him;  it  was  hoiden,  that  an  action  might  be  roaintaioed bjr 
ono  of  age.  ||,q  buyer  against  the  seller,  and  his  right  to  recover  was  not  affected  by  his 

having  sold  the  horse  after  offering  him  to  the  defendant,  since  the  condition  of 

sale  only  applies  to  the  warranty  of  soundness. 

VII.    RELATIVE  TO  INCIDENTAL  RIGHTS  CONNECTED 

WITH 
1.     Fielder  v.  Starkin.  T.  T.  1788.  C.  P.    1  H.  Bl.    17.     Ceywei.lt. 

CoASE.  M.  T.  1806.  C.  P.  I  Taunt.  566. 
At  soon  as  In  this  case  the  buyer  had  kept  the  horse  eight  months,  without  giving  aoy 
^be  fault  ap  notice  of  the  unsoundness,  and  before  he  had  made  an  offer  to  return  him. 
'''rtHe****  Lord  Loughborough,  C.  J.,  said,  that  no  length  of  lime  elapsed  after  the 
iught  to  be®**®  would  alter  the  nature  of  a  contract  originally  false.  Neither  is  notice 
pondered  mere  insertion  of  the  name  of  nn  artist  in  a  cafuloguo  as  the  painter  of  any  paclrktilar  pie- 
|baek<^  ture  is  not  such  a  warranty  as  will  subject  the  sollur  to  an  ac  inn  if  it  turn  out  that  li«  wai 

miatfken;  1  Esp.  JV.  P.  C.  572.     A  fuiutd  event  may  be  warranted;  Dougl.  73.5. 

'  Aa  if  a  horse  ^e  warranted   perfect,   and  wants  either  an  ear  or  a  tail,  unleM  the  buyer 
in  this   case   be   blind.     But  if  cloth   be  warranted  to  be  of  such  a  length,  and  is  not,  an 
action  lies,  for  that  cannot  be  discerned  by  sight,   but  only  by  measuring  the  cloth,  and  lo 
.it  lies  if  to  discern  the  defect  some  bk'iW  is  required;  2  uU.  Com.  125.     la  fact,  a  bons 
being  .an  animal  subject  to  secret  maladies,  which  cannot  be  discovered  by  a  mere  trial  and 
inspection,  it  is  uiiual,  and  in  all  cases  prudent,  for  ilie^iuyer  of  a  horse  to  require  from  tbt 
seller  a  warranty  of  jis  soundness;  for  if  the  horse  having   a  Fecret  malady  is  sold  without  a 
warranty  of  8oun<lne!«fl,  and    without  any  fraud  on  the  part  of  the  seller,  the  purchaser  ii 
without  a  remedy.     Formerly,  indeed  it  wis' a  current  opinion  that  a  sound  price  given  for 
ahorse    was  tantamount   to  a  warrant  of   aoundnefs,   but   it    was  obscr\ed   by  Groire, 
J.,  in  Parkinson  v.   Lee,  2   E  tst,'  32*2.    that  when  that    doctrine  came  to  be  sifed,  it  wai 
found  to  be  so  loose  and  unsatisfactory  a  ground  of  decinion,  that  Lord  Mansfield,  C.  J-t 
rejected  it,  and  said  that  there  miiiit  either  be  an  express  warranty  of  soundness  or  fraud  la 
the  seller,   in  order  to  maintain  the   action.     The  advantage  arising  to  the  buyer  from  aa 
express  warranty  of  soundness  is  this,  that  such  warranty  extends  to  every  kind  of  sound- 
ness  known  and  unknown  to  the  seller;  and  if  the  warranty  be  false,  the  buyer  has  a  reme- 
dy against  the  seller  to  recover  a  compensation  in  damages.     Roaring  is  a  malady  which 
tenders  a  horse  less  serviceable  for  a  permanency,  and  therefore  an  unsoundness;  Onslow 
V.  Eames,  2  Stark.  N.  P.  C.   81.     But-  curb  biting  is  not  an  unsoundness  lyitbin  geoeral 
warranty. 

1  But  if  it  be  made  afterwards,  and  not  at  the  time  of  the  sale,  it  is  a  void  warraaty 
ubIoss  in  writing  under  a  seal;  and  the  warranty  should  always  form  a  part  of  the  contrart: 
and  where  before,  or  at  the  time  of  the  sale,  a  specimen  or  sample  of  the  goods  is  eihibited 
to  the  buyer,  if  there  be  a  written  contract  which  merely  describes  the  goods  as  of  a  par* 
ticular  denomination,  this  is  not  a  sain  by  sntnple;   4  CNinph.  ]  'A. 

\  But  where  there  is  nn  agreement  to  take  a  horse  back  on  trini,  and  ho  shall  be  fouoo 
faulty,  thfiugh  accompanied  with  an  expreiis  warranty,  yet  ii  is  incumbent  on  tk^  po.'chaaeri 
if  he  discoyers  any  fault,  to  use  due  ddigenco  in  returning  the  horse  afler  trial.     Auditji 
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Becesisarj  to  be  given,  though  the  not  giving  notice  will  be  a  strong  presump- 
tion against  the  buyer  that  the  horse  at  the  timts  of  sale  had  not  the  defect  com- 
plalnt'd  of,  and  will  make  the  proof  on  his  part  much  more  difficult. 

2.     Buchanan  v.  Parnshaw.  M.  T.  1788.  K.  B,  2  T.  R.  745. 
A  horse  was  sold  at  a  public  auction  warranted  six  years  old,  and  sound;  ^^d  where 
and  one  of  I  he  conditions  of  sale  was,  that  the  purchaser  of  any  horse  war- *«*'^"**^****'* 
ranted  sound,  who  shall  conceive  the  same  to  be  unsound,  should  return  him  ^^g^^  j^ 
within  two  days,  otherwise  he  should  be  deemed  sound.      Ten  days  afler  the  should  bo 
sale  the  plaintiff  discovered  that  the  horse  was  twelve  years  old,  and  offered  to  returned  in 
return  him,  but  the  defendant  refused  to  receive  him,  and  thereupon  plaintifT'****  ^*y"» 
sold  the  horse,  and  brought  an  action  on  the  warranty  against  the  seller.     Jt*"°  *"«  ^« 
was  proved  that  the  horse,  was  twelve  years  old.      The  jury  were  of  opinion  not  discov 
that  the  plaintiffby  not  returning  the  horse  sooner  had  made  him  his  own,  and  ered  for  ten 

fave  a  verdict  for  the  defendant,  but  the  Court  set  aside  the  verdict,  and  Lord  days,  it  was 
[enyon,  C  J.,  observed,  that  the  question  turned  on  the  condition  of  sale,  ^^Z*^*^®"  ^**"* 
which,  in  his  opinion,  ought  to  be  confined  solely  to  the  circumstance  of  un-  mfuht  un*' 
soUndttess;  that  there  was  good  sense  in  making  such  a  condition  in  a  public  der  circum 
sale,  because,  notwithstanding  all  the  care  thfit  could  be  taken,  many  accidents  stances  bo 
might  happen  to  the  horse  between  the  time  of  sale  and  the  time  when  the  ^<'''>P<'I1.^ 
horse  might   be  returned  if  no  time  was  limited,  but  the  circsmstance  of  the  {J^*?!^®  " 
age  of  the  horse  was  not  open  to  the  same  difficulty.  ■   «««^  n 

VIII.     RELATIVE  TO  THE  BREACH  OF. 

(A)  How  advantage  shall  be  tahen  of  breach  of.* 

(B)  Action  FOR.t  Before  aa 

(a)  Dedaraiion.     See  crn/c,  div.  IV.  tion  no  no- 

1 .     Fielder  v.  Starkin.  T.  T.  1788.  C.  P.  I  H.  Bl.  17.  ticeor  ten. 

A  horse  has  been  sold  warranted  sound,  which  turns  out  to  be  unsound  ^^^f  ™™* 
at  the  time  of  the  sale:    the  Court  held  the  seller  liable  to  an  action  on  the  ^*^"'"|J: 
warranty,  without  either  the  horse  returned,  or  notice  given  of  the  unsound-  ^^^  defend 
ness.  ant "  under 

^.    Button  v.  Corder.  T.  T.  1810.  C.  P.  7  Taunt.  405;  S.  C.  1  Moore,tookhe 

lOQ  could  war 

A  declaration  in  an  action  on  a  warranty  that  the  defendant  ^'  undertook  he  ^°  '^^^^ 
could  warrant,"  was  holden  by  the  Court  sufficient  afler  verdict.  verdict. 

3.     Williamson  v.  Allison.  E.  T.  1802.  K.  B.  2  East,  446.  Thesciev 

Id  an  action  on  the  case,  in  tort  for  a  breach  of  a  warranty  of  goods,  the  *®' when  dof 
Court  held  that  the  scienter  need  not  be  charged,  nor,  if  charged,  need  it  be^^^'j^  *" 
proved.      See  anie,  iif.  Deceit.  y^^  stated 

4.     Hends  v.  Button.  T.  T.  1810.  K.  B.  9  East,  349.  [  377  ] 

The  declaration  stated  that,  in  consideration  that  the  plaintiflf  would  buy  of  Andwbero' 
expedient  in  all  cases  to  give  notice  as  early  as  possible  of  the  unsoundness  or  defect  com-  the  doclarft 
plained  of. 

'*  In  comraets  of  manufacture  there  is  an  implied  warranty  that  the  article  shall  be  sale- 
•  able;  though  in  cnnirnctfi  of  sale  there  must,  in  goneral,  be  an  express  warranty.  If  the 
article  to  be  manufactured  be  not  mnde  pur^tunnt  to  the  contract,  the  party  ordering  it  is  not 
bnond  to  accept  or  to  pny  any  ihino  for  it;  and  it  has  been  held,  thnt  where  a  builder  under- 
takes a  work  of  upecified  dimensiorjs  and  maierinls,  and  deviates  from  the  speci6cation,  he 
cannot  recover  either  upon  the  agreement  or  thequanium  vniebanfr  But  if  the  party  waive 
the  objection  or  accept  the  commodity  in  \U  incouiplete  shape,  or  encourage  the  raanufac* 
turer  to  proceed  after  he  has  broken  tbo  contract,  then  a  tuir  remuneration  for  the  work 
done  is  recoverable;   1  Stark.  275. 

1  Plaintiff  sold  the  defendant  a  horse  with  a  warranty  of  soundness;  the  defendant  gave 
the  plaintiff  a  bill  of  exchange  for  tho  price:  the  defendant  discovering  the  horse  to  be 
unsound,  tendered  him  to  the  plaintiff,  but  ho  refused  to  take  it  back  again.  An  action 
havinc  been  brought  by  the  plaintiff  against  the  dufendant  on  the  bill,  the  defendant  proved 
d>at  the  plaintiff  at  the  time  of  sale  knew  that  the  horse  was  unsound.  It  was  holden,  that  * 
the  plaii.tiflf  could  not  recover,  for  it  was  clearly  a  fraud,  and  a  person  cannot  recover  the 
price  of  goods  sold  under  a  fraud.  Upon  sale  of  a  ship  advertised  as  a  copper  fastened 
•hip,  with  all  faults;  held,  that  these  faults  meant  fiiulis  of  a  ship  which  miffht  might  have 
been  consist^y!  whh  thit  description  of  vessel,  and  that  not  being  a  cooper  mstened  ship  at 
all,  it  was  a  breach  of  the  warranty;  Shepherd  v.  King,  3  B.  &  A.  S^40.- 
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tion  stated  the  defendant  a  horse  for  Sli.  IO9.,  to  be  paid  by  the  plaintiffto  the  defendant^ 
^^^}  -^^  the  defendant  promised  that  the  hor^e  was  sound,  and  that  the  plaintiff  did  buj 
Dai'd  a  cer  ^^^^®  defendant  the  horse  for  that  price,  and  did  pay  to  the  defendant  the  said 
tain  sura,  ^^^*  lOs.  y  and  then  alleged  as  a  breach  that  the  horse  was  unsound.  It  ap- 
wlien  in  peared  in  the  proof  that  the  defendant  agreed  to  dispose  of  his  horse,  which 
fact  part  he  warranted  sound,  to  the  plaintiff  for  thirty  guineas,  but  agreed  at  the  same 
^afd^r  d  ^^'"^  ^^^^  '^  ^^^  plaintiff  would  take  the  horse  at  that  value^  the  defendant 
an  ex^***  would  purchase  of  the  plaintiff's  brother  another  horse  for  fourteen,  and  that 
change  for  the  difference  only  should  be  paid  to  the  defendant.  The  witness  described  it 
the  remain  as  one  dealing  between  the  parties,  and  that  but  for  the  latter  consideration  he 
h*iV'  *^*ffl  *^*^  °^^  believe  thai  the  bargain  would  have  been  made.  It  was  therefore  ob- 
ci*enr"  ""  j®ct®^>  that  the  proof  varied  from  the  declaration  as  laid,  and  showed  rather  a 
'  coiitract  for  the  exchange  of  horses,  paying  the  difference  only  in  money,  than 

an  entire  money  payment  for -the  horse  in  question.  But  the  Court  over- 
ruled the  objection,  Lord  Ellenborough,  C.  J.,  observing  that  the  partie9 
agreed  to  consider  the  brother's  horse  as  fourteen  guineas  in  their  mode  ot 
reckoning  the  payment  for  the  defendant's  horse,  but  still  the  consideration  for 
the  latter  was  money  payment,  and  the  defendant  received  thirty  guineas  in 
money  and  value. 

(6)  Evidence. 

I.  Payne  v.  Whale.  H.  T.  1806.  K.  B.  3  Smith,  131 ;  S,  C.  7  East,  274. 
A  Bubse          ju  gjj  action  for  money  had  and  received,  to  recover  back  the  price  of  a 
knowiede    ^o^se  sold  as  a  sound  horse,  and  which  proved  to  be  unsound,  it  appeared  in 
ment  of  the  evideiice  that  there  had  been  a  warranty  of  soundness^  at  the  time  of  the  origi- 
warranty     nal  contract  of  sale;  but  in  a  subsequent  conversation,  when  the  plaintiff  ob- 
is evi  ^      jected  that  the  horse  was  unsound,  the  defendant  said  that,  if  the  horse  were 
dence.         unsound,  he  would  take  it  back  again,  and  return  the  money.      It  was  con- 
tended, on   the  authority  of  Power  v .  Wells,  Cowp.  818,  and  Deston  ▼. 
Downes,  I)oug.  23,  that  the  action  for  money  had  and  received  would  not  lie^ 
because  this  was  no  other  than  a  mode  of  trying  the  warranty,  which  could  be 
by  a  special  action  on  the  case  only;  and  of  this  opinion  were  the  Court. 

Lord  Ellenborough,  C.  J.,  who  delivered  that  opinion,  observing,  that  the 
'Subsequent  conversation  was  not  to  be  considered  as  an  abandonment  of  the 
original  warranty,  the  perfprmance  of  which  the  defendant  still  insisted  on,  bat 
rather  as  a  declaration  that  if  the  warranty  were  shown  to  be  broken,  he  would 
do  that  which  is  usually  done  in  such  castas,  take  back  the  horse,  and  repay 
r  ^ifi  1  ^^^  money.  Then  where  any  question  on  the  warranty  remains  to  be  discus- 
l  "^  ^   I  sed,  it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it,  namely,  ia 

soundnesa    »"  «^**0"  ^^  *^®  warranty. 

must  be  S.     Eaves  v.  Dixon.  T.  T.  1806.  C.  P.  2  Taunt.  343. 

clearly prov    'On  an  action  on  a  warranty  of.  a  horse,  the  plaintiff  must  positively  prove 

^f'  that  the  horse  was  unsound. 

chattel  baa  Caswell  v.  CoASE.  M.  T,  1805.  C.  P.  1  Taunt.  566. 

been  return  Per  Cur.  Upon  the  breach  of  the  warranty  of  a  horse,  if  the  horse  is  re- 
ed, are  esii  turned,  the  measure  of  damages  is  the  price  paid  for  him;  if  the  horse  is  not 
mated  by  returned,  the  measure  of  damages  is  the  difference  between  his  real  value  and 
given;'^if  ^^®  P*"*^®  given.  If  the  horse  is  not  tendered  to  the  defendant,  the  plaintiflT 
not,  the  dif  ^'^'^  recover  no  damages  for  the  expense  of  his  keep. 

forence  be  -  * ■ — 

tween  that        WSUMtt 
and  ita  val 

ne,  I.    RELATIVE  TO  HOUSES,  p.  379. 

II.     — LAND,  p.  380. 

*  A  receipt  for  the  price  of  a  horse  warranted  sound  is  evidence  of  the  warranty  wltboot  aif 
agreement  stomp,  hecnuse  no  .stamp  is  necessary  upon  an  agreement  respecting  the  aaleof 
pergonal  properly;  2  Campb.  407. 

t  Waste  is  a  spoil  or  destruction  in  houses,  gardens,  trees,  or  other  corporeal  heredita- 
ments, to  the  disherpMion  of  him  who  has  the  remainder  or  reversion  in  fe^Moiple  or  fee 
tail;  Co.  Lit.  53.  Waste  is  either  voluntai'y,  which  is  a  crime  ofcoBimisaion)^  by  pulUng 
down  a  bouee;  or  it  is  periaiaiTei  which  is  a  matter  of  amission  only,  as  by  suflMBring  it  W 
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III,    RELATIVE  TO  GARDENS,  p.  380. 

IV. WOODS,  p.  380, 

V. BY  AND   AGAINST   WHOM  SUSTAINA- 
BLE, p.  38 1 . 

VI. THE  REMEDIES  FOR. 

(A)  By  action,  p.  382. 

(B)   WRIT. 

(o)  Process,  p.  382.  (6)  Count,  p.  383.  (c)  Pleas,  p.  383.  (d)  Trial, 
p.  383.  (e)  Judgment,  p.  383.  (/)  Inquiry,  writ  of,  p.  3W.  {g)  Dama- 
ges and  costs,  p.  384. 

I.    RELATIVE  TO  HOUSES.  I  379  1 

Poole's  case.  M.  T.  1702.  K*  B.  1  Salk.  368. 

Tenant  for  years  made  an  under  lease  of  a  house  in  Holborn  to  J.  S.,  who  A  Ussee  by 
was  by  trade  a  soap-boiler.      J.  S.,  for  the  convenience  of  his  trade,  pat  ap™"®^»"S 
fat-coppers,  tables,  partitions,  and  paved  the  backside,  &.C.;  and  now  upon  anexeTto'" 
JUri  facias  against  J.  S.,  which  issued   upon  a  judgment  in  debt,  the  sheriff  the  freehold 
took  up  all  these  things  and  lefl  the  house  stripped,  and  in  a  ruinous  condition  at  the  end 
so  that  the  first  lessee  was  liable  to  make  it  good,   who  thereupon  brought  a  of  the  term 
special   action  upon  the  case,  against  the  sheriff  and  those  that  bought  the  ^'^™">ij* 
goods  for  the  damage  done  to  the  house.  ehouW  do* 

Per  Holt,  C.  J.     During  the  term  the  soap-boiler  might  well  remove  the  no  before 
vats  which  he  sets  up  in  relation  to  trade,  and  that  he  misht  do  by  the  com-*  iti  termioa 
mon  law,  and  not  by  virtue  of  any  special  custom  in  favour  of  trade,  and  tion. 
to  encourage  industry;  but  after  the  term  they  become  a  gifl  in  law  to  him  in 
reversion,  and  are  not  removeable. 

fall  for  want  of  necessary,  reparatioDs.     Whatever  does  a  lasting  damage  to  the  freehold  or 
inheritanct  is  waste;  4  Co.  64. 

*  So,  if  he  pull  down  a  house  demised,  and  rebuild  it  smaller  than  it  was  before,  2  Roll. 
815.  G.  33;  or  rebuild  it  larger,  to  the  prejudice  of  the  lessor,  who  may  therefore  be  at 
greater  charge  in  repairing  it,  2  Roll.  815.  1.  35:  or,,  if  he  alter  the  house  to  the  lessor's 
prejadtce,  as  if  he  convert  a  parlour  into  a  stable,  per  Vavasor,  Keilw.  39;  2  Roil.  815.  h 
31;  or  a  com  mill  to  a  fulling  mill,  2  Cro.  182;  or  horse  mill,  even  although  it  be  for  the 
lessor's  advantage,  2  Cro.  182;  or  if  he  turn  two  rooms  into  one,  R.  Keilw.  38;  2  Roll. 
815.  1.  37;  or  convert  a  brewhouse  of  1201.  per  annum  into  tenements  of  2001.  per  annum, 
R.  1  Lev.  309.  311;  1  Mod.  94;  2  Suund.  252;  or  even  if  he  build  a  now  house  where 
there  was  none  before,  Co.  Lit.  53.  a;  Rey.  29;  2  Rol.  815;  Em.  per  Wood,  Keilw.  38; 
De  Cnrit.  Hob.  234;  or,  havmg  built  it,  suffers  it  to  be  decayed;  42  Edw.  3.  21.  b;  Co« 
Lit.  53.  a.;  in  all  these  cases  be  is  guilty  of  waste.  So,  if  he  pull  down  or  remove  any 
part  of  the  house  demised,  as  the  windows,  doors,  wainscot,  benches,  furnaces,  or  other 
fix.'ures,  Co.  Lit.  53.  a.:  4  Co.  63.  b.;  olthouoh  fixed  by  the  lessee  himself  with  nails  or 
pcrows;  otherwise  R.  4.  Co.  64.  a:;  R.  Moore,  177;  Cont.  per  Dod.  1;  Roll.  216.  it  is  waste. 
But  he  may  remove  furnaces,  coppers,  ur  other  utensils  of  trade,  or  marble  chimney  pieces, 
though  fixed  to  the  freehold,  during  the  term;  1  Salk.  368;  semb.  21  Hen.  3.  a.;  K.  20. 
3.  13.  b. 

So,  if  i\h  lessee,  &c.  suffer  the  house  to  be  uncovered,  whereby  the  timber  decays,  Co. 
Lit.  53.  a.;  although  the  timber  be  not  thereby  thrown  down;  2  Rol.   815.    1.  31;  or  if  be 
suffer  statiuncula  ante  ostium  to  be  uncovered,  whereby  the  timber  thereof  becomes  rotten, 
2  Roll.  814.  1.  15;  or  suffer  glass  windows  to  be  broken  or  carried  away,    Co.  Lit.  53.  a.; 
4  Co.  63.  b.;  or  if  ho   permit  the   walls  of  a  houso  to  be  decayed  for  want  of  plasterior, 
whereby  the  timber  is  rotted,  2  Roll.   816.  1.  50;  the  chambers  of  a  house,  2  Roll.  816.1. 
46;  though  the  timber  is  not  thereby  rotted,  2  Roll.  817.  I.   1;  or  if  he  do  not  scour  a  mote, 
Itc,  whereby  the  grounds,  &c.  are  decayed,  Div.  4!^;  or  if  he  suffer  the  house  to  be  burnt 
by  neglect  or  mischance,  Co.  Lit.  33.  b.;  2  Roll.  820.  1.  42;  or  if  the  house  bo  unsovered 
by  tempest,  and  it  be  suffered  afterwards  to  remain  in  decay,  Co.  Liil  53.  a.;  per  2  J. 
Moore,  62;  2  Roll.  2;   Hoi.  818.  I.  2;  in  nil  these  cases  the  tenant  will  be  guilty  of  waste. 
And  it  will  be  waste,  ahhougli  there  be  no  timber  on  the  land  demised  for  repairs;  Co.  Lit. 
53.  a.     So,  it  will  be  waste  if  the  walls  be  suffered  to  decay,  though  the  timber  was  decayed 
before  the  commencement  of  the  lease;  2  Roll.  817.   E.  53.     So,   if  the  house  were  un- 
covered at  the  commencement  of  the  lease,  yet  it  will  be  waRle  if  the  tenant  pull  it  down, 
Co.   Lit.  53.  a-;  or  if  it  were  ruinous  at  the  commencement  of  the  IHa^'e,  and  he  suffer   it 
to  be  more  so;  2  Roll.  818.  I.  2.  But  if  the  hou^e  or  walls  were  uncovered  at  the  commence- 
ment  of  the  lease  it  is  no  waste,  if  the  lessee  suti'er  them  to  decay  without  pulling  them  down, 
Co.  Lit.  53.   a.;  or  if  the  house  were  ruinous,  and  the   lessee  do  not  suffer  it  to  be  moc» 
0O,  but  mereMj^ermits  it  to  be  as  it  was,  it  is  not  waste;  Com.   Dig.  Waste,  D.  2, 
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I  380  1  II.    KELATIVE  TO  LAND* 

An  inrom  ■ ■ 

fg'f"«"t  III.     RELATIVE  TO  GARDENS.! 

by  plough  Watherell  V.  Hawells.   1818.  N.  p.  1  Ctmpb.  227. 

■tniwberry  P^r  Lord  Ellenborough,  C.  J.     An  action  will  lie  against  a  tenant 4>r  gar- 

b«djfit  tbo^  den  ground  for  ploughing  up  stawberry  beds,  although  it  may  be  usual  for  the 

paid  for  on  incoming  tenant  to  pay  the  outgoing  tenant  an  appraised  value,  and  the  tenant 

▼aluation,  ^^.^^  \ia\e  paid  the  former  occupier  accordingly. 

ATeweeby  IV.      RELATIVE  TO  WOODS. 

cutting  Martyn  v.  Knowlets.  H.  T.  1799.  K.  B.  8  T.  R.  145. 

down  iim        Case  in  the  nature  of  waste.     The  declaration  stated  that  the  plaintiflT  was 

mitiiwastet  ^^^^^   ^"  ^^^  demesne  of  and  in  an  undivided  part  of  certain  lands,  &c.,  in 

*  If  the  lessee,  Slc.  suffer  the  sea,  &c.  to  surround  arable  land,  neadow,  or 
p&.^lure,  it  is  waste,  2  Rol.  816.  1.  40.  if  it  happen  by  his  default,  Moor,  62. 
73;  but  otherwise,  if  it  be  occasioned  by  the  violence  of  a  tempest.     So,  H 
hte  suflcr  a  wall  or  bdnk  against  the  sea  or  river,  &.c.  to  be  ruinous,  w^erebj 
the  water  surrounds  a  meadow,  &c.  and  renders  it   useless,  it  is  waste;  Co. 
Lit.  534.  b;  Moor,  69.     So,  if  he  dig  up  the  surface  of  the  land,  and  carry 
it  away,  it  is  waste;  R.  2  Rol.   816.  1.  15,     So,  if  he  convert  wood  to  arab^ 
land,  or  arable  to  wood,  Co.  Lit.  53.  b.;  Moor,  lOI;  2  Rol.    815.  1.  4.  814. 
1.  60.;  or  pasture,  2  Rol.  814.  1.50;   1  Chit.   Rep.  106.   116;  or  meadow  to 
orchard  or  hop-garden,  although  it  be  (hereby   meliorated,   2  Leon,  134;  or 
convert  a  hop-garden  to  tillage,  Owen,  63;  in  all  these  cases  the  tenant  is 
guilty  of  waste.     But  if  pasture  be  converted  to  tillage  for  the  improvement 
of  the  soil,  2  Rol.  814.  1.  47.;  or  if  the  land  wer^  sometimes  pasture   and 
sometimes  arable;  Id.;  or  if  it  were  stocked  with  conies,  it  not  beiAg  a  war>* 
ren  by  charterer    prescription,   R.  2  Rol.  815. 1.   15.816.  1.  15;  and  see 
Owen,  66;  it  is  no  waste.     So,  if  the  land   lie  fallow,   whereby   it  becomes 
overrun  with  bushes,  S(.c.,thi3  is  not  waste,  although  it  be  bad  husbandry^  2 
Rol.  814.  1.  35.     So,  if  trenches  are  dug  in  a  meadow  to  draw  oflT  the  water, 
k  is  not  waste;  R.  2  Rol.  820.  1.  23;  2  Leon.   134.     But  if  lessee  for  life  or 
years  opens  mines  in  the  land  where  there  is  no  mention  of  mines  in  the  leaae^ 
it  is  waste;  Co.  Lit.  53.  b.;  R.  5  Co.  12;  R.  2  Mod.    193.     So,  if  he  dig  for 
cravel,  lime,  clay,  brick-earth,  stone,  ,^c.,  in  pits  not  already  open,  it  is  waste; 
Co.  Lit.  53.  b. ;  Moore,  101.     But  it  is  not  waste  to  dig  for  metal,  coal,  Sic, 
in  mines  open  at  the  time  of  the  lease,  Co.   Lit.  63;  B.  R.  v.  Co.   12;  or  if 
the  land  were  demised  with  all  mines,  R.  v.  Co.  12;  nor  is  it  waste  for  a  par- 
son, vicar,  &.C.,  to  dig  or  open  mines  in  his  glebe;  semb.    1  Sid.    152;  Com» 
Dig.  Waste,  D.  4;  and  see  Bac.  Abr.  Waste,  C.  113. 

t  Waste  may  be  committed  in  a  garden  or  orchard;  2  Rol.  8J7.  Jj  33.  As 
ff  the  lessee  cut  down  pear-trees,  apple-trees,  or  other  fruit-trees,  Co..  Lit. 
53;  2  Rol,  817.  I  30;  or  if  they  be  thrown  down  by  tempest,  and  the  lessor 
afterwards  root  them  up,  or  cut  down  the  germens  growing,  without  planting 
new  ones;  2  Roll.  887.  1.  35.  But  if  the  lessee  destroy  the  stock  of  adov» 
cot,  warren,  park,  fish-pond,  pool,  &c.,  or  suffer  it  to  be  diminished;  Co.  Lit. 
53.  A.;  R.  4  Leon.  240;  2  Inst.  304;  R.  2  Leon.  222;  or  throw  down  the 
pales  of  a  park,  or  warren,  Owen,  66;  or  stop  up  the  holes  of  a  dove  cot,  Ib^ 
or  throw  down  the  banks,  &c.  of  a  fish-pond,  lake,  &c.  it  is  waste,  Owen,  67; 
if  however  he  merely  destroys  some  doves,  and  yet  if  he  leaves  a  sufiieient 
stock  remaining,  it  is  no  waste;  2  Leon,  322;  Com,  Dig.  Waste,  A.  3;  and 
see  Bnc.  Abr.  Waste,  c.  4. 

J  Hence  oak,  ash,  and  elm,  are  timber,  after  the  age  of  20  years,  through- 
out the  realm,  Co.  Lit.  53.  a;  Dy.  G5.  b.;  8  T.  R.  145;  and  beech,  willow^, 
hornbeam,  ^c.  where  they  are  scarce,  may  be  accounted  timber  by  the  cus- 
tom of  the  country;  Co.  Lit.  oJ,  a.;  Moor,  812.  So,  if  it  be  found  by  ver- 
dict that  the  tenant  cut  down  black  thorn  existent  arhores  mahe^mialeSy  it  is 
waste,  R.  2  Rol.  819.  1.  52;  Cro.  Car.  531;  or  if  he  cut  downHlito-thora^ 
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Wingfield,  Berkshire,  the  whole  of  which  was  in  the  occupation  of  the  defen-'  F  ^^^  J 
dant,  who  held  and  enjoyed  the  plaintiff's  part  as  tenant,  to  him  (the  plain- 
tiff); yei  that  he,  the  defendant,  wrongfully  ploughed  up,  &c.,  divers  acres  of 
meadows,  &,c.,  and  wrongfully  felled  and  destroyed  divers  timber  and  other 
trees,  &c.  The  defendant  pleaded  the  general  issue.  It  appeared  that  the 
plaintiff  and  defendant  were  tenants  in  common  of  the  land  on  which  the  trees 
grew;  that  the  defendant  occupied  the  whole,  having  a  demise  from  the  plain- 
tiff of  his  moiety;  and  that  he  had  felled  many  trees,  all  of  which  were  of  a 
proper  age  ibr  being  cut. 

Lord  KenyoD,  C.  J.,  said  that  this  verdict  has  neither  principle  nor  autho- 
rity for  its  support.  The  defendant  cannot  be  in  a  worse  situation  by  being 
tenant  to  the  plaintiff  of  his  moiety,  than  he  would  have  been  in  if  the  plaintiff 
had  aot  demised  to  him;  and,  considered  in  this  point  of  law,  this  action  can- 
not be  supported.  This  is  an. action  of  ex  delicto.  If  one  tenant  in  common 
misuse  that  which  he  has  in'common  with  another,  he  is  answerable  to  the 
other  in  an  action,  as  for  misfeasance;  but  here  it  does  not  appear  that  the  de- 
fendant committed  any  thing  like  waste:  no  injury  was  done  to  the  inheritan- 
ces, nb  timber  was  improperly  felled;  the  defendant  only  cut  those  trees  that 
were  fit  to  be  cut;  and,  if  he  were  liable  in  such  an  action  as  this,  it  would 
h«ve  the  effect  of  enabling  one  tenant  in  common  to  prevent  the  others  taking  * 

the  fair  profits  of  their  estates;  in  another  form  of  action,  the  plaintiff  will  be 
entitled  to  recover  a  moiety  of  the  value  of  the  (rees  that  are  to  cut. 

V.    RELATIVE  TO  BY,*  A??D  AGAINST  WHOM  SUSTAINAr 

BLE.t 

where  it  is  in  a  large  quantity,  or  made  wood  hy  the  custom  ot  the  country,  it 
is  waste;  2  Rol.  813.  c.  1^;  2  Cro,  126;  or  if  he  destroy  the  germens  of 
oaks,  &c.  it  is  waste;  Co.  Lit.  53.  a.  So,  if  a  lessee  do  an  act  on  which  the 
timber  trees  decay,  as  if  he  lop  and  top  them,  it  is  waste;  Dy.  65.  a.,;  Co.  I^it. 
53.  a.  But  it  is  not  waste  to  cut  down  trees  which  are  not  timber,  unless  they 
are  growing  for  sheher  of  the  house;  Co.  Lit.  53.  a. ;  and  see  Hob.  SI 9.  So 
it  is  not  wase  to  cut  down  timber  trees  that  are  detid,  nee  Jrtictum^  nee  folia 
fortanUs\  Co.  Lit.  53.  a.;  2  Roll.  814.  c.  17.  And  it  will  not  be  waste, 
however,  if  the  trees  be  cut  down  for  the  repair  of  things  useful,  though  not 
absolutely  necessary,  as  for  water  troughs  to  be  fixed  in  the  ground  for  his  cat- 
tle, 2  Rol.  823.  c.  22;  Com.  Dig.  Waste,  E.  5;  it  is  necessary  also  to  men- 
tion that  if  the  trees  be  excepted  out  of^  the  demise,  the  tenant  if  he  take 
them  wrongfully  is  not  punishable  as  for  waste;  8  East,  19;  see  Bac.  Abr. 
Waste,  c.  2. 

*  This  action  must  be  brought  by  him  who  has  the  immediate  remainder  or 
reversion  in  fee  or  in  tail,  Co.  Lit.  53,  a.;  and  whether  he  claim  by  purchase 
or  descent  is  immaterial;  2  Roll.  825,  1.  44.  Therefore,if  there  be  a  lease  for 
life  or  years,  remainder  to  another  life,  reversion  to  another  in  fee  or  in  tail, 
and  the  lessee  commits  waste,  the  reversioner  cannot  have  a  writ  of  waste 
during  the  continuance  of  the  remainder-man's  estate;  Co.  Lit.  54,  b.;  Al- 
leyn,  81;  2  Roll.  Ab.  829;  Cro.  Jac.  688.  But  if  the  remainder-man  die,  or 
surrender  his  estate,  the  reversioner  may  then  bring  his  action  against  the 
lessee;  Moore,  387;  5  Co.  76;  B.  W.  Jon.  51.  Waste  does  not  lie  by  ten- 
ant in  tail  afler  possibility  of  issue  extinct;  2  Roll.  825, 1.  31,  even  although 
the  waste  were  committed  before  the  death  of  the  party  whose  issue  was  to 
have  inherited;  Moor.  18.  Also  the  party  who  brings  the  action  must  have 
been  seised  of  an  estate  of  inheritance  at  the  lime  of  the  waste  committed;  yet 
.a  surviving  joint  tenant  may  have  a  writ  of  waste  for  waste  committed  io  the 
life-time  of  his  companion,  or  a  surviving  parcener  for  waste  in  her  sister's 
time;  2  Inst.  305;  Com.  Dig.  Waste,  C.  2;  3  Bac.  Ab.  Waste,  G;  2  Saund. 
252,  a.  n.  7. 

t  At  common  law  waste  lay  against  tenant  in  dower,  tenant  by  the  courtesy, 
3  Inst.  145,  300;  guardian  in  chivalry  or  socage,  2  Inst.  135,  405;  F.  N*  R. 
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69.  F.;  Co»  Lit.  54;  but  not  against  lessee  for  life  or  years;  2  Inst.  299;  5 
Co.  13,  b.;  Com.  Dig.  Waste,  A.  2.  By  the  statute  of  Gloucester,  c.  6, 
however,  lessees  for  life  or  years  are  punishable  for  \vasle,2  Inst.  301 ;  and  this 
extends  to  a  devisee  for  life  or  years,  2  Roll.  826,  1.  25;  and  to  a  tenant  from 
year  to  year,  2  Inst.  302;  Co.  Lit.  54,  b.  But  a  tenant  at.will  in  the  strict 
sense  of  the  term,  is  not  punishable  for  permissive  waste.  Lit,  &  71  Co.  Lit. ' 
57,  a.;  6  Co.  13,  b.;  Cro.  Eiiz.  777,  784;  3  Lev.  359;  nor  can  a  writ  of 
waste  be  brought  against  an  executor  for  waste  committed  by  his  testator,  it 
being  a  tort  which  dies  with  the  person,  2  Inst.  302;  2  Roll,  Abr.  828,  1.  34; 
Com.  Dig.  Waste,  C.  4;  5  Bac.  Abr.  Waste,  H.  F.;  i  Saund.  323,  b.;  2 
Saund.  252,  a. 

♦  The  remedy  is,  by  this  writ  of  waste,  to  recover  the  land  wasted,  and  also 
treble  damages,  Stat,  of  Gloucester,  sec.  5;  and  see  Com.  Dig.  Waste,  F.  2; 
Pleader,  O.  22;  or  by  action  on  the  case  to  recover  single  damages. 

t  The  writ  of  waste,  however,  is  very  seldom  resorted  to  in  practice;  at 
present  modern  leases  have  usually  a  clause  in  them  giving  the  lessor  m 
power  of  entry  in  case  the  lessee  commit  waste  or  destruction,  and  the  les- 
sor may  thereupon  recover  the  premises  in  an  ejectment;  and  the  e0ect  of 
the  writ  of  waste,  with  respect  to  damages,  is  now  obtained  by  the  action 
on  the  case  as  above  mentioned.  But,  although  (he  writ  of  waste  is  now 
nearly  obsolete,  yet  the  action  on  the  case  lies  in  all  cases  where  a  writ  of 
waste  lies. 

"l  The  original  in  waste  is  a  summons  given  by  the  statute  of  Westminster 
2,  c.  14,  instead  of  the  prohibition  at  common  law,  2  Inst.  389;  see  the  form, 
F.  N.  B.  55,  C.  If  brought  againpt  tenant  by  the  courtesy,  F.  N.  B.  53,  C; 
or  tenant  for  life  or  years,  F.  N.  B.  55,  C;  Lutw.  1548;  it  recites  the  sta- 
tute; but  if  it  be  brought  against  tenant  in  dower  or  guardian,  it  does  not; 
F.  N.  B.  55,  C;  Lutw.  1548.  If  the  detendant  do  not  appear  at  the  return 
of  the  writ,  an  attachment  is  sued  out,  and  if  he  still  do  not  appear,  then  a 
distringas  issues;  and  if  he  do  not  appear  at  the  return  of  the  distringas,  s 
writ  of  inquiry  then  issues  to  the  sheriff  in  pursuance  of  the  statute  of  West- 
minster 2,  c.  14,  directing  him  to  summon  a  jury,  and  go  to  the  place  was- 
ted and  inquire  of  the  waste  and  damages,  and  the  plaintiff*  shall  have  judgment 
pro  loco  vastato,  and  damages  accordingly;  Com.  Dig.  Pleader,  3,  O.  1;  I 
Bac.  Abr.  Waste,  K.  The  defendant  is  entitled  to  an  efsoign,  and.  if  he  do 
not  cast  it  at  the  return  of  the  writ,  he  may  have  it  at  the  return  of  the  attach- 
ment. ' 

t  Tho  declaration  most  state  the  plaintiff's  title  to  the  inheritance;  Hob.  84.  If  Iho 
plaintiff  connt  upon  a  demise  by  himself  he  most  allege  his  seisin  in  fee  or  in  tail,  and  m 
demise  to  the  defendant,  Yelv.  140;  or  if  npon  a  lease  made  by  his  ancestor,  &c.  ha 
mast  allege  the  seisin  of  the  lessor,  the  lease,  &c.  and  his  own  derivative  title;  Co.  Eat. 
S08.  B.;  2  Saund.  235;  Com.  Dig.  Pleader,  3.  O.  2.  The  declaration  then  stales  the 
waste,  and  in  doing  so,  it  mast  pariiciilarly  specify  the  quality  and  quantity  of  waste  done; 
Com.  Dig.  Pleader,  3.  O.  5.;  although  if  the  plaintiflf  prove  any  part  of  the  waste  laid, 
it  will  bo  sofficient;  2  Saand.  2S6t  It  concludes  by  stating  the  waste  to  be  the  disinher- 
iting of  the  plainti^;  Co.  Lit.  285.  a.;  or  if  the  aciion  be  by  husband  and  wife,  then  to 
the  disinheriting  of  the  wife;  2  Rol.  831.  I.  15.  20;  Com.  Dig.  8.  O.  6;  see  the  form 
of  the  declaration,  2  Sannd.  234.  It  roust  cbarjo  the  defendant  as  lessee,  assignee,  de- 
visor, ezecDtor,  or  administrator,  and  for  such  waste  as  had  been  committed  by  him  re9- 
psciiveljr;  Co.  Eat.  692,  693.  695.  700.  b.;  2  Rol.  Abr.  b31.  PI.;  2  Hut.  110;  2  Saond. 
234. 

t  The  defendant  may  plead  in  abatement  to  the  plaintiff's  title;  as  if  tho  plaintiif  enti- 
tle himself  to  a  reversion  in  foe  by  descent  the  defendant  may  plead  a  devise  to  the  plain- 
tiff  in  tail,  Latw.  1557,  1558;  or  he  may  plead  that  the  plaintiff  had  noihingin  the  revcr- 
■ion,  Yelv.  141;  but  then  he  must  show  how  the  reversion  was  divested,  for  riea  in  fe^ 
jfrv^rsion  I  enerally  will  be  bad,  Co.  Lit.  85G;  nnless   th#  action  bo  broogbt  by  a  graptef 
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(d)   Trials     (c)  Judgment:\ 

{J  )  Inquiry,  wHi  of^l  I  384  1 

(g)  Damages  and  co8U,% 

HftKtercoursr  airt  Hfbers.  Tiventy 

years   ex 

1.  Healt  V.  Shaw.  M.  T.  1807.  K.  B.  €  East,  214.  S.  P.    BuL8To:f  v.    elusive  en 

Bamstead.    1808,  N.  P.  I  Campb.  463.  joyment  f»r 

Water  runthrough  the  land  of  A.,  and  then  through  the  contiguous  close  *  '"".of  wa 
of  B.;  and  A.  has  for  the  space  of  twenty  years  used  a  portion  of  the  stream  p^gQ^p'  * 
for  particular  purposes.  Such  enjoyment  was  held  to  be  pi'ima  Jacie  evi-  tjon  of  the 
dence  of  a  legal  title  in  A.  so  to  appropriate  that  portion  of  the  water.  plnintiflf'v 

2.  BuLSTOPTv.  Bamstead.   1808.  N.  P  1  Campb.  463.  T\gUv,\\ 

A  plaintiff  had  enjoyed  a  spring  and  stream  of  water  issuing  out  of  his  own  Subject, 
grounds  for  twenty  years,  and  the  defendant,  by  opening  a  quarry  in  his  own  bowevor  to 
adjoining  land,  intercepted  the  spring.     It  was  held  to  be  no  answer  to  the  ac-  ^*®  rebutted 
tion  that  a  grant  could  not  be' presumed,  inasmuch  as  the  existence  of  the  "^^'^"^ 
watercourse  through  the  defendant's  land  had  been  but  recently  discovered; 
and     Lord  Ellenborough  held  that  the  enjoyment  for  twenty  years  afforded 
conclusive  evidence  of  right.     If,  however,  such  a  right  really  depended  up- 
OD  the  presumption  of  a  grant,  the  evidence  of  twenty  years'  enjoyment  could 
scarcely  be  considered  to  be  conclusive. 

of  the  reTejvion;  Id.  So,  if  the  plaintiff's  title  fail  pendente  lite,  the  defendant  may 
plead  it  pais  darien  continaance,  as  if  his  reversion  fail,  YeW.  141 ;  or  he  became  tenant 
m  tail  after  possibility  of  issoe  extinct;  I  Roll.  106;  ('om.  Dig.  P^e^der.  3.  O.  10.  In 
bar,  he  may  plead  the  general  issue  dqI  waste  fait,  2  Saond.  288;  Co.  Ent,  700.  708; 
which  pvts  the  whole  declaration  in  issae,  Latw.  1547;  and  ander  this  may  be  given  io 
evidence  destmction  by  tempest,  lightning,  enemies,  &c.  or  any  other  matter  which  proves 
not  that  the  waste  was  jastifiable  or  excasabie,  bat  th^it  noihin!i(  which  the  law  terms 
waele  was  committed;  Gilb.  Ev.  270.  272;  Com,  Dig.  Pleader,  3.  O.  7;  2  Saaod.  288; 
Bae.  Abr.  Waste,  E.  The  writ  of  waste  does  not  seem  to  be  limited  by  any  statate,  for 
the  slat.  82  Hen.  8.  e.  2.  does  not  extend  to  it;  Bro.  Stat.  Lim.  20,  21;  Com.  Dig. 
Temp-  6.  10.  In  bar,  also,  he  may  plead,  specially,  a  release  from  the  plaintiff,  or  one 
of  the  plaintiff*;  accord  and  satiHfaction  that  he  took  the  timber  for  repairs,  or  for  fool, 
eartbote,  Ite.  or  that  the  trees  were  aridee  mortae  nee  ftoctom  nee  folia  porlantes.  So,  he 
may  plead  thai  his  lease  is  withoot  impeachment  of  waste,  or  that  he  pnrchased  the  trept 
or  the  like.  So  he  may  plead  in  excuse  that  he  repaired  before  action  h-ought,  Id.  3, 
O.  15;  or  that  the  premises  were  ^o  ruinous  at  the  commencement  of  the  lease  that  they 
eonld  not  be  repaired;  Id.  8.  O.  17.  So,  he  nmy  plead  that  there  is  a  mesne  remainder- 
man alive.  Id.  8.  O.  19;  and  that  no  demise  was  made  to  him,  or  that  he  assigned,  and 
■al  waste  fait  before  the   assignment;  Id. -3.  O,  18;  2  Saund.  238;  Bac.  Ab.  Waste. 

*  The  jory  process  is  by  venire  and  habeas  corpora  jurstorem,  as  in  ordinary  cases; 
Cro,  Car.  381.  The  jury  should  regularly  have  a  view  of  the  premises,  otherwise  it 
■eeoM  they  may  find  a  verdict  for  the  defend  mt;  1  Leon.  267;  Noy,  6;  Com.  Dig.  Plea- 
der, 8.  O.  21;  1  Arch.  P.  B.  R.  159.  The  proceedings  to  the  trial .  inclusive  are  the 
Mime  as  in  ordinary  cases. 

t  If  the  judgment  be  against  the  defendant  in  the  tenet,  it  is  pro  leeo  vnstato,  and  Tor 
treble  damages;  if  against  him  in  the  tenet,  then  for  damages  only;  see  Stat,  of  Gloneea- 
t«r.  c  5;  Com.  Dig.  Pleader,  8.  O.  22.  Judgment  for  the  defendant  is  the  same  as  io 
ordinary  casscs,  as  the  writ  of  waste  cannot  be  brought  for  any  injury  where  the  damage 
does  not  amooet  to  40<{.;  Co.  Lit.  54.  A.;  Com.  Dig.  Pleader;  some  say  409^;  Winch, 
5;  2  Rol.  824.  1.  10.  15.  25.  Therefore  where  the  jury  gave  three  farthings  damages, 
the  Court  allowed  judgment  to  be  entered  for  thedefendinl. 

t  If  the  defendant  snffer  judgment  by  default,  or  confess  the  action,  a  writ  shall  go  to 
ioqnireof  the  damages  only;  R.  Cro.  Eliz.  18;  Hot.  44;  Com.  Dig.  Pleader,  31.  O.  1. 
S2;  Bac,  Abr.  Waste,  M. 

^  If  the  single  damages  'given  be  under  20  nobles,  the  plaintiff,  if  he  obtain  judgment 
after  plea  pleaded,  or  demurrer  joined,  shall  likewise  recover  costs;  and  if  the  plaintiff  be 
Boneuited,  or  discontinue,  or  a  verdict  be  found  against  him,  the  defendant  shall  be  entitled 
to  costs;  8  Jc  9  W.  8.  c.  14.  sec,  8. 

n  When  a  mill  has  been  erected  on  a  stream  for  a  long  preiod  of  time,  the  owner  hat  a 
right  that  the  water  shall  cnuiinue  to   flow   from  his  mill  over  the   land  of  another  in  the  ' 
.same  manner  that  it  has  done  during   all  that  time.     And  it  is  no  defence  that  the  owner 
has  within  the  last  twenty  years  sabstitated  a  n«w  wheel ,  which   requires  less  water  tbaii 
ijie  old  one. 
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A  prescrip  Palmer  v.  Kebblewhaite.  T.  T.   1664.  K.  B.  2  Show,  250. 

tive  right         Case  for  diverting  a  watercourse.     The  jury  found  a  special  verdict,  that  a 

louTM*'©'   *"*"  ^^^  *"  ancient  watercourse  through  his  lands  to  an  old  mill,  and  he  pul- 

work  amiulc<^  ^hat  down  and  built  a  new  mill;  and  a  stranger  abated  a  dam  which  guided 

iff  not  de     the  stream,  the  dam  standing  on  this  stranger's  grounds,  and  guiding  the  water 

stroyed  by  to  the  defendant's  and  plaintiff's  ground  both;  since  the  erection  of  the  new 

the  tree      |j,m  ^jj  ^^jj  destroy  the  right;  it  was  held  for  the  plaintiff. 

new  one*  **•  Richards  v.  Hill.  E.  T.  1695.  K.  H.  5  Mod.  206. 

I  385  I  Action  on  the  case  for  diverting  a  watercourse,  in  whrch  the  plaintiff  declar- 
Case  lies  ®d  that  he  was  seised  of  a  water  mill  to  him  and  his  secundum  corutmiudinem 
for  divert  deconalus  de  Wolverhampton,  and  so  prescribed  for  a  watercourse,  &c.;  and 
ingt  water  that  the  defendant  intending  to  deprive  him  of  the  profit  of  the  said  mill, 
coarae.       ^' j  divert  the  water  ab  arUiquo  cursu  suo,  per  quod  he   could   not  molart  so 

fast.      There  was  a  verdict  for  the'  plaintiflT,  which  the  Court  would  not 

disturb. 

5.  Jebb  v.  Povby.   1798,  N.  p.  lEsp.  379. 
A  party  Issue  was  joined  on  a  traverse  that  a  stream  of  water  has  from  time   imme- 

euemenL>a  *'^®''>*^^  had  been  accustomed  to  flow  in  a  specified  course, 
rising  out  Lord  Kenyon,  C.  J.  held  that  one  who  claims  a  right  of  water,  which  de- 
of  the  wa  pends  upon  the  prescription  alleged,  was  incompetent  as  a  witness,  jipon  the 
tereourse,  same  principle  that  a  commoner  cannot  by  his  evidence  support  a  custom  ben- 
H  incompe  ^^^[^1  to  himself;  out  it  is  otherwise  where  a  right  of  water  is  claimed  bjr 
witness  prescription,  as  appurtenant  to  a  particular  messuage. 
But  twinty  6.  Wright  v.  Hunt,  E.  T.  1817.  K.  B.  2  B.  ^  A,  662. 

years  ad  In  this  case  the  Court  held,  that  the  public  rights  on  a  navigable  river  htm 

^•"®  V*®®^not  determined  by  an  obstruction  for  twenty  years;  they  can  only  be  barred 

mer  does   ^^  ^"  ^^^  °^  parliament. 

not  bar  the      *  Case  for  maliciously  throwing  down  a  dam,  by  whieh  defendant  diverted  a  great  pari 
^ublie  of  water  that  currere  eonauevit  et  debuit  to  his  mill,  withoot  alle^iog  a  preseripiion  to 

4'ight.f         the  water,  or  that  the  mill  was  an  ancient  mill,  is  good;  Palmer  ▼.  Kebleihwaitc,  1  Show. 
64;  2  Saond.  114;  Skin.  65.     If  it  be  alleged  to  be  an  ancient  mill,  it  must  be  proved;  2 
Sannd.  114;  Keblethwaite  v.  Palmer,  Cdrth.  84.     An  action  for  dislnrbing  a  watercoars«« 
with  a  eurrere  debuit  only,  withoot  saying,  solebat  is  good;  Jackson  t.  Salway,  1  Show. 
S60;  Comb.  942,  for  being  against  a  wrong-doer,  possession  is  sufficient:  Palmer  v.  Keb- 
.'lethwaite;  2  Show.  243.  249;  1  Saondl.  113.  h.     A  declaration  for  diverting  a  waterconne 
*withowt  eurrere  debuit  et  debet  held  well;  Pockman  v.  Trip,  Comb.   231;  Palm.  290. 
Daneombe's  case;  Heb.  84.  And  such  a  declaration  was  holdeo  good  after  verdict,  tbongh 
.it  stated  no  ierminus  a  quo  of  the  stream,  nor  that  it  is  ased  to  ran,  4^c.;  for  they  m«et 
'be  intended  to  have  been  proved;  Skin.  389.  316.     An  action  for  diverting  a  watereoorae; 
running  in,  by^  and  across  the  land,  drc.  mnst  stale  for  what  purposes  the  water  was  used, 
2 Show.  603.     In  an  action  on  the  case  for  stopping  water  running  to  the  plaintiff's  mill, 
with  a  eoHtinuando^  a  plea  that  the  stopping  was  contra  voluntatem,  and  on  such  a  day* 
which  was  between  the  first  snd  the  last  day  laid  in  the  eontinuandoy  the  plaintiff  hioiself 
had  abated  the  nuisance,  is  not  good  in  bar  of  the  action;  for  in  an  aetion  on  the  case  th% 
plaintiff  is  still  entitled  to  the  damages  that  accrued  before  the  nuisance  was  abated;  Ken- 
drickv,  Baiiland,  2  Mod.  253.     An  information  lies  for  cutting  down  the  banks  of  a  pub- 
lic liver,  and  thereby  diverting  the  course  of  the  water,  although  that  part  of  it  is  by  act 
of  parliament  vested  in  private  persons,  and  an  action  given  them  for  damages  done  toil; 
Rex  v.  Stanton,  2  Show.  30. 

t  On  a  question,  whether  a  creek  be  a  public  navigable  river  or  not,  instences  of  per- 
sons going  up  it  for  the  purpose  of  cutting  reeds,  and  on  parties  of  pleasnre,  withoot  the  ooa- 
sent  of  the  person  claiming  exclusive  property  in  the  creek,  are  evidence  sufficient  for  the 
jury  to  presume  it  a  public  river;  Mills  v.  Rose,  1  Mars.  313;  5  Taunt.  704.  Where  a 
river  is  not  navigable,  the  presumption  is  that  the  soil  is  the  property  of  the  ownen  oa 
each  side  to  the  middle  of  the  river;  but  in  the  case  of  a  navigable  river,  tbe  preeamptiea 
is  that  the  soil  is  vested  in  the  crown.  Rex  v.  Smith,  Doug.  441.  A  navigable  river  m 
the  king's  highway  for  the  use  of  himself  and  his  subjects;  Loffi.  656.  That  the  right  to 
the  ase  of  the  water  of  rivers  as  an  easement  to  lands  contiguoos  to  rivers  is  a  right  of  oe- 
capancy.  The  first  settler  may  use  as  much  as  he  pleases;  but,  havihg  taken  a  certaia 
quantity  by  a  channel  of  a  certain  dimension,  and  another  person  having  settled  lower 
down  the  stream,  and  taken  the  use  of  the  water  subject  to  the  then  definite  use  of  tbo 
wat^r  by  the  first  settler,  the  latter  is  entitled  to  enjoy  as  much  as  he  can  occupy  in  a  si- 
milar definite  manner;  and,  though  the  prior  settler  might  have  previously  used  all  the  wa- 
ter, he  cannot  then  abridge  the  use  of  the  second  settler  and  occupant;  Beale  v.  Shaw,  2 
flmith,  S21 ;  6  East,  208,     A  right  to  drown  a  neighboor'i  land  daring  arbitrary  periods,  i* 
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•  ■ 

7,  Bali.  v.  Herbert.  E.  T.  1789.  K.  B.  3  T.  R-  253.  [  386  1 

It  was  resolved  by  the  Court  that  the  public  are  entitled  at  common  law  to  *I^oe  public 
tow  on  the  banks  of  ancient  navigable  rivers..  .  j*  "°. . 

The  right  must  be  founded  either  on-statute  or  usage.  J„^  special 

' cuttom  to 

fflJBclS.*     See  ajj/c,  tit.  Highway.  towupon 

I.  RELATIVE  TO  THE  DIFFERENT  KINDS  OF,  p.  387.   '       of'iS.dent 

II.  ;^ RIGHT  OF.  naTigabla 

(A)  Kt  custom,  p.  387.  'iv«"' 

(B)    GRANT,  p.  387. 

(C)  Of  NECESSITY,  p.  388. 

(D)  Bt  prb«cription,  p.  390. 

III.  RELATIVE  TO  THE  PLEA  OF  RIGHT  OF,  p.  390. 

IV, REPLICATION  TO  PLEA  OF  RIGHT 

OF,  p.  391. 
V. THE    DISTURBANCE  OF  RIGHT  OF,  p. 

.391. 


L  RELATIVE  TO  THE  DIFFERENT  KINDS  OF.  L  ^^^  } 

Austin's  CASE.  M.  T.   1661.  K.  B.  Vent.   189. 
Per  Hale,  C.  J.     If  a  way  leads  to  a  market,  and  is  a  'common  way  for  all'I'*'®  ^'"^ 
travellers,  and  communicates  with  a  great  road,  it  is  a  highway;  but  if  it  Jcads^^jj^J^ 
only  to  a  church,  a  private  house,  or  village,  or  to  fields,  it  is  a  private  way.  whether  it 
But  this  is  matter  of  fact,  and  much  depends  on  reputation.  leads  to  a 

public  or 

II.  RELATIVE  TO  THE  RIGHT  OF.  P"^°>«  ^••^ 

(A)  By  custom.J  '*°""°°-* 

(B)    By  GRANT. 

1.  HoLMB  V.  Seller.  T.  T.   1668,  K.  B,  3  Lev.  305. 
Debt  upon  an  obligation  of  202.,  conditioned  for  the  performance  of  articles,  ^  private 
whereby  the  defendant   granted   and  agreed  with  the  plaintiff,  and  his  heirs  7"^  ""y. 
and  assigns,  that  it  should  be  lawful  for  them  at  all  times  afterwards  to  have  J^  ff^.^  *' 
and  use  a  way  by  and  through  a  close  of  the  defendant;  in  consideration  where- consents 
of  the  plaintiff  granted  and  agreed  to  pay  the  defendant  20i.  at  the  signing  of  that  B.sball 
the  articles,  aad  6d.  per  annum  to  him,  his  heirs  and  assigns,  and  also  to  ^'^J^J  "."^^ 
repair  the  gate  between  the  closes  of  the   plaintiff  and  defendant;  at^^^the^^"^' *** 

net  restricted  to  the  measure  of  the  accostomed  exercise  thereof:  Alder  v.  Saville,  6  grant. 
'  Taant.  454.  Case  ai^aindt  a  corporation  for  not  repairing  a  creek,  in  which  the  tide  of  tho 
sea  ebbed  and  flowed  (but  not  saying  that  the  creek  w<is  a  navigable  river,)  as  from  time 
imtnemorial  they  had  been  ased,  is  well  enough  wilhoot  laying  the  obligation  to  be  ratione 
^enura,  or  for  other  special  case,  and  without  laying  special  damage;  the  Mayor  of  Lynn 
▼.  Turner,  Cowp.  8<f.  A  verdict  for  tho  defendant  in  a  former  action  for  divertins  water 
from  his  mill  is  evidence,  but  not  conclusive  for  the  defendant  in  a  second  action ;  Voaght 
V.  Winch,  2  B.  (&  A.  662.  So,  a  verdict  for  the  plaintiff  in  an  action  for  obstructing  his 
bargesMn  a  navigable  river  is  strong,  hot  not  conclusive  evidence  in  an  action  for  a  similar 
obstrnetion;  Mills  v.  Rose,  5  Taunt.  705. 

*  A  way  is  either  public  or  private — the   former  was   considered  under  tit.    Highwayt 
andrthe  latter  is  now  the  subject  of  the  present  title.     A  private  way  is  a  richt  which  one 
or  more  persons  have  of  going  over  the  land  of  another.     This  may  be  claimed  either  by 
grant,   prescription,   custom,  by  express   reservation  as  necessarily   incident  to  a  grant  of 
land,  or  by  virtue  of  an  enclosure  act. 

t  There  are  four  kinds  of  ways:  1.  A  foot  way.     2.  A   horse  way,   which  includes  a 
foot  way.     3.  A  carriage  way,  which    includes  both  horse  way   and  foot  way.     4,  A  drifl  - 
way.     Although  a  carriage  way   comprehends  a  horse  way,  yet  it  does  not  necessarily  in- 
elade  a  drift  way;  it  is  said,  however,  that  evidence  of  a  carriage  way  is  strong  presump- 
tive evidence  of  the  grant  of  a  drift  way.  y 

t  A  edstom  that  every  inhabitant  of  Much  a  vill  shall  have  a  way  over  such  land, 
•ither  to  church  or  to  market,  is  good,  because  it  is  but  an  easement,  and  not  a  profit. 
A  tithe  owner  is  entitled  to  make  use  of  the  road  ordinarily  used  for  the  ordinary  oeca- 
pation  of  tlie  close  in  which  the  tithe  is  taken,  but  he  cannot  justify  carrying  his  tithed 
home  bv  any  other  road>  although  the  farmer  himself  may  have  ased  it  far  the  oocnpatioa 
0f  bii  farm. 


28tt  WAY.— Right  of. 

defendant  covenants  that  John  Seller,  his  son   when  he   attained  the  ag« 

of  twenty-one  years,  should  confirn)  it. 
Undor  &  It  was  resolved  by  Pollexfen  and  Rokesby  only  in  court,  that  it  was  a  good 

K^""^  ***-     grant  of  the  way. 

Td'convr  -•  Senhouse  v.  Christian.  M.  T.  1787.  K.  B.  1  T.  R.  560. 

n^eiiuvay,       Under  the  grant  of  a  free  and  conveninent  way,  through,  and  over  a  slip  of 
tuch  road'  land  leading  from  A.  to  B.,  with  liberty  to   make  and  lay  causeways,  &c., 
may  be  us  and   to  use  the  same  with  carnages  to  carry  coals,  Sfc;  the  grantee  has  a 
•d  a»  18  ue  f\g[i{  to  make  any  such  way  as  is  necessary  for  the  carrying  that  commodity. 
T'ooi   I  3.     Read  v.  Brookman.   E.  T.  1789.  K.  B.   3  T.  R.  \5\.    Abridged  ante, 

*  a'righrof  ^     P®'  Lord  Kenyon,  C.  J.     In  pleading  a  right  of  way  by.  grant  pnftrt  of 
way  hy       the  deed  shall  be  made;  if  lost,  it  should  be  so  averred, 
errant,  pro  4.  Gerrard  v.   CoOKE.   E.  T.    1802.   C.  P.  2  N.  R.    109. 

^?'^?^.  ^^'^       ^'  granted  to  B .  his  heirs  and  assigns,  occupiers  of  certain  houses  abutting 
be'niad«"if°"  *  piece  of  land  about  eleven  feet  wide,  which  divided  those  houses  from  a 
lost,  it  '     house  then  belonging  to  A.,  the  right  of  using  the  said  piece  of  land  as  a  foot 
should  be    or  carriage  way,  and  gave  him  all  other  powers,  &c.,  incident  or  necessary  to 
so  averred,  the  enjoyment  of  the  way.     It  was  holdeD  that,  under  the  tbrms  of  this  grant, 
^^  ^^T*"^"  the  grantee  was  entitled  to  put  down  a  flagstone  upon  the  piece  of  land  in 
\r\o  Tt     "  ^^^^^  ^^  ^  ^^^^  opened  by  him  out  of  his  house  into  this  land,   Chambre,  J. 
pair  is  io     observing  that  the  nature  of  the  thing  was  material;  in  considering  the  efiect 
separable    of  the  words,  the  way  was  granted  for  the  occupation  of  a  dwelling-house,  and 
from  ;lio     the  grantee  ou^ht  to  have  every  thing  needful  for  the  occupation  of  his  dwell- 
grant,  r        ing-house;  he  ought,  therefore,  to  have  the  opportunity  of  repairing  the   wajF 
in  such  a  manner  that  it  should  not  be  wet  or  dirty  when  he  or  his  family,  or  his 
visitors,  entered.     If  any  inconvenience  had  been  occasioned  to  the  grantor 
it  might  make  a  difference,  but  that  was  not  the  case  here,   nor  was  it  to   be 
feared  that  any  right  hereafter  could  be  set  up  in  respect  of  the  soil  in  conse- 
quence of  this  stone  having  been  put  down,  for  the  precise  extent  of  the  road 
was  pointed  out. 

(C)    Of    NCCESSITT. 

re  one  ^'  HowTox  v.  Frearson.  M.  T.  1798.  K.  B.  1  T.  R.  50. 

as  aVrusteo  ^^  ^^'^  ^^^^  ^^^  question  was  whether  where  one  as  a  trustee  conveys  lanif 
eonveyed  to  another,  to  which  there  is  no  access  but  over  the  trustee's  lane,  a  right  of 
land  to  an  way  passes  of  necessity,  as  incidental  to  the  grant,  if  the  owner  of  two  closesr 
other  to  having  no  way  to  one  of  them  but  over  the  other  with  the  latter,  without  re- 
which  mere  g^^yj^g  the  way.  Lord  Kenyon,  C.  J.  entertaining  great  doubt  upon  the 
any  way  ex  general  question,  desired  that  the  case  might  be  argued  again;  when  he  said: 
cept  over  Upon  further  consideration  I  find  it  impossible  to  distinguish  this  from  the 
the  trus  general  case  where  a  man  grants  a  close  surrounded  by  ^^pwn  land  (in  which 
tee'a  land,  ^^^^^  ^^^  grantee  has  a  way  to  it  of  necessity  over  the  vDj^  of  the  grantor) 
*'  ^J'"  merely  on  the  ground  that  the  plaintiff  conveyed  to  the  Ilefendant  in  the  char- 
risht  of  acter  of  a  trustee,  for  it  cannot  be  intended  that  he  meant  to  make  a  void  grant, 
way  pasi^ed  There  being  no  other  way  to  the  defendant's  close  but  over  the  land  of  one  of 
of  nccesvi  the  persons  who  granted  to  him,  }^q  was  entitled  to  such  a  way  of  necessity, 
iy  aa  >nci  yp^^^  the  authority  of  all  the  cases,  upon  the  principle  that  every  deed  must  be 
tlie'^Irrant  *  ^^^^^  more  strongly  ngainst  the  grantor. 

"*      VViien  they  made  the  conveyance  it  must  be  taken  for  granted  that  thej- 

*  Ur.der  the  grant  of  a  way  from  A.  to  B.»  in,  ihreagh,  and  along  a  particniar  way,  the 
grantee  Id  not  justified  in  maicing  a  transverse  road  across  the  sanne.  If  a  person  hasA  w«ji 
throDgh  a  close,  in  a  particniar  dirbction,  and  afterwards  pnrcbases  other  ciosca  adjoiniDg 
be  cannot  extend  the  way  to  those  closes. 

f  A  person  having  a  private  way  over  the  land  of  another  cannot,  when  the  way  is  be- 
com'!  impiissabia  by  the  overflowing  of  a  river,  jastify  going  on  the  adjoiivng  laad, 
although  rach  land,  together  wiih  the  land  over  which  the  way  is,  both  belonging  to  the 
grantee  of  the  wa|r. 

t  If  a  person  having  a  close,  bounded  on  every  side  by  his  own  lands,  grants  the  close 
to  another,  the  grantee  shall  have  a  way  to  the  close  as  incident  to  tbe  grant,  or,  aa  it  m 
sometimes  termed,  a  way  of  necessity,  for  otherwise  he  eaonot  derive  any   benefit  froBk 
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intended  to  confer  some  beneficial  interest,  but  he  can  derive  no  benefit  what-  [  389  ] 
ever  fi-om  the  grant  unless  he  has  a  right  of  way  to  the  land^  even  upon  the 
general  ground,  I  was  prepared  to  submit  to  tho  express  authority  of  the  ease 
in  Lutw.  1487.  though  I  cannot  say  that  my  reason  has  been  convinced  by  it. 
There  are,  I  think,  great  difficuhiesin  the  question;  but  in  the  other  mode  of 
considering  the  case  those  difllicuhies  are  got  rid  of  ahogether,  and  it  falls 
within  all  the  authorities,  which  are  not  controverted  even  by  the  plaintiflT. 
2.  Reynoldsv.  Edwards.  M.  T.  1791.  K.  B.  Willis,  282. 

A.,  the  owner  of  a  close  situate  within  a  close  belonging  to  B.,  had  a  pres-  J^"t  wh«ro 
criptive  right  ol  way  through  B.'s  close  to  his  own.     Twenty-four  years  be-*''®'®"* 
fore  the  action  brought  B.  had  stopped  up  this  way,  and  made  a  new  way,7,^^ij5°^ 
which  has  been  used  ever  since,  but  latterly  B.  stopped  up  the  new  way.     In  then  a  new 
an  action  brought  by  B.  against  A.,  for  going  over  the  new  way,  it  was  held  one  made 
that  A.  could  not  justify  using  this  way  us  away  Of  necessity;  but  that  he  ^Wcb  ii 
should  either  have  gone  the  old  way  and  thrown  down  the  enclosures,  or  j*"***®*!"®"* 
brought  an  action  against  B.  for  stopping  up  the   old  way.     The  new  way/p"ihS'Sd 
was  only  a  way  by  sufferance  during  the  pleasure  of  both  parties,  and  A.   by  one  8hould 
stopping  it  up  determined  his  pleasure.  be  used. 

3.  Bucket  V.  Coles.  H.  T.  1806.  C.  P.  6  Taupt.  311. 

If  a  person  purchases  close  A.,  with  a  way  of  necessity  thereto  over  close  ^°*'y  ^f 
B.,  a  stranger's  land,  and  afterwards  purchases  close- B.,  and  then  purchases  J^'^bJe* 
close  C,  adjoining  to  close  A.,  add  through  which  he  may  enter  close  B.,  andquent  sever 
then  sells  close  B.  without  reservation  of  any  way,   and  then  sells   close  A.  ance  do  not 
and  C;  the  purchaser  of  close  A.  shall  nevertheless  have  the  aaciexit  way  of^®'^'®7* 
necessity  to  close  A.  over  close  B.  way  of  oo 

(D)  By  prescription.*  *r"39b  1 

SciLLY  V.  Dally.  E.  T.  1697.  K.  B.  Salk.  562.  In  pteading 

Per  Holt,  C.  J.     The  reason  why  the  commencement  of  particular  estates  aright  of 
most  be  showed  in  pleading  is,  because  they  are  created  by  agreement  out  of  ^&7  bj  pre 
the  primitive  estate;  and  the  Court  must  judge  whether  the   primitive  estate  <<ii^'Pti<>n 
and  agreement  be  sufficient  to  produce  the  particular  estate  claimed.  t^e^!i^^^°^ 

-.^—  moit  show 

III.  RELATIVE  TO  PLEA  OF  RIGHT  OF.t     -  theseiiin 

tbe  grant;  bat  this  kind  of  way  cannot  be  pleaded  generallj  withoat  showing  the  ii>A<>n^f  aocostor. 
in  which  the  land  over  which  the  way  is  claimed  is  charged  with  it.  Tbe  grantee  of  lands 
shall  have  all  tbe  ways,  easements,  &c.  which  the  grantor  had;  and,  therefore,  by  the 
grant  of  a  boase,to  which  there  is  a  way  by  necessity,  the  grantee  shall  have  the  way, 
fllihongb  it  be  not  expressed  in  the  grant;  6  Mod.  4.  A  way  of  necessity  is,  in  fact,  a 
wny  by  grant;  1  Ssnndi  828.  a.  Though  a  roan  may  sometimes  have  a  way  by  provision 
of  law.  It  ought  plainly  to  appear  that  it  is  of  absolate  necessity;  Lntw.  621.  The  gran- 
tee of  wreck  has.  of  necessity,  a  right  of  way  to  it  over  tbe  land  of  another;  Anon.  6 
Mod.  149.  Persons  nsing.  navigable  rivers  may,  by  custom,  have  a  ri^ht  of  way  on  their 
banks;  Rex  v,  Ainsworth,  6  Mod.  163.  Towing  on  the  banks  af  navigable  rivers  is  jus- 
tifiable of  common  right;  Young  v. ,  1  Ld.  Kaym.  725. 

*  A  private  way  may  also  be  claimed   by  prescription  that  defendapt  is  seised  in  fee  of 
a  certain   messoage,  and  that  he  and   all  those  whose  estate  he  has  in   the  said  measaage 

have  from  time  immemorial  had  a  foot  way,   &c.  (as  the  case  may   be)  from to 

,  created  by  agreement  out  of  the  primitive  esute,  and  the  Court  must  judge  wheth- 
er the  primitive  estate  and  agreement  be  sufficient  to  produce  the  particular  estate  claimed, 
and  this  is  a  fundamental  rnl^  which  ought  not  lo  bo  broken  upon  fancied  inconveniences. 
Unity  of  possession  of  the  land  lo  which  a  land  is  appurtenant  by  prescription,  and  of  the  • 
land  over  which  the  way  is,  will  extinguish  the  way;  for  the  prescription  is  gone,  and  the 
way  is  against  common  right.  As  from  an  adverse  enjoyment  of  a  way  for  twenty  year* 
or  DDwarde  a  right  by  grant  may  be  presumed;  it  i»,  in  many  cases,  advisable,  to  claim  the 
way  onder  an  unexisting  grant  as  well  a:*  by  prescription,  lest  proef  of  unity  of  possession 
at  some  distant  point  of  time  should  destroy  the  title  by  preacripiien.  ... 

t  In  pleadinir  a  right  of  way,  the  particular  nature  of  it  ought  to  be  shown,  as  that  it  le  a 
ibotway,  carriageway,  Ac.  and  the  terminus  and  course  of  a  private  one  must  be  stated, 
but  it  iiiiufficienl,  if  it  be  a  public  highway,  lo  allege  that  it  is  a  common  highway,  with- 
out shewing  how  il  became  so.  or  that  it  has  been  appropriated  to  ihe  public  use  time  im- 
momorial.  To  trespass,  a  plea  thai  there  was  a  highway  from  such  a  place  to  sncba  place^ 
that  the  plaintiff  stopped  the  same,  so  that  the  defendant  could  not  pnss  and  therefore  that 
be  went  over  the  plaintiff 's  close,  is  good;  Anson  v,  Freneh,  2  Show.  28.    If  a  man  pre- 
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[  S9I  ]  IV.  RELATIVE  TO  REPLICATION  TO  PLEA  OF  RIGHT  OF.» 

V    RELATIVE  TO  THFrDlSTURBANCE  OF  THE  RIGHT  OF- 
Tant  v.  Goi.derx.  M.  T.  1703.  K.  B.  2  Ld.  Raym.  10^. 
To  iiop  op      ^^^  ^***'-     ^^  indeed  a  builder  of  a  house  sells  the  house  with  the   lights 
a  way  with  and  appurtenances,  he  cannot  build   upon  the  remainder  of  the  gcound  ao 
out  ihow     near  as  to  stop  the  tights  of  the  house. 

ing  titio  ia  ■■ 

acribe  far  a  way,  he  mnst  ahow  in  what  vill  the  place  is  which  ia  the  (erminvs  ad  qvrwf 
of  the  way;  Lniw.  647.  To  an  action  for  a  right  of  way  claimed  by  neceaaity,  the  de* 
fendant  may  ifhow  that  the  plainlrff  has  anolher  way  convenrebt  lo  ihat  which  he  claims, 
butaach  a  plea  cannot  be  pleaded  where  the  way  is  claiYned  by  grant  or  preacription;  Sta- 
ple V.  Heydon,  6  Mod.  4:  If  a  man  prescribe  for  a  way  lo  B.,  he  caenot  jnatify  going- 
farther^  Lutw.  44,  If  A.  has  a  way  over  B.'s  ground  lo  a  close  called  Blackacre,  A.  can- 
not jootify  driving  his  beasts  over  (his  way  lo  blackacrd,  and  so  on  to  another  close  lyin^ 


way  for  A.  and  others,  not  naming  them,  is  oneerlain  and  bad,  even  after  verdict.  \V  ill 
72v  If  an  ancient  foolway  is  stopped,  and  a  new  way  set  oat,  it  ia  no  trespaaa  to  go  iw 
the  new;  Horn  v.  Widiake^  Yelv,  141;  8  E.  4,  6.  a.  1;  Brownl.  212;  Roy.  128,  A» 
where  the  owner  of  a  close  situate  within  a  clone  belonging  to  B.  had  a  preacriptivo  right 
of  way  throogh  B.'s  to  his  own;  twenty-foor  years  ago  B.  stopped  op  the  old  way  and" 
made  a  new.  which  was  osed  erer  since  antrl  lately,  when  B.  slopped- it  op;  in  an  aeiion 
brought  by  B.  against  A.  for  going  over  the  new  way,  it  was  holden  that  A.  ahoald  eitlier 
have  gone  the  old  way  and  thrown  down  the  inclosare,  or  brought  aa  action  agaioal  B.  for 
stopping  op  the  old  way;  Reynolds  v.  Edwards,  Willes;  282. 

'  Tho  plainliff  in  his  replication  may  either  deny  the  right  of  wny;  or,  if  a  private  way 
be  pl«aded  by  the  defendant,  cnnirovert  the  validity  of  his  title,  and  under  such  repHcati<M» 
he  may  give  in  evidence  nn  order  of  justices,  or  an  inclosure  act,  and'  award  thereon, 
w>hereby  the  public  or  private  way  has  been  slopped,  but  when  the  plaiutiS*  canttot  negaUT«> 
the  existence  of  the  right,  but  proceeds  for  a  different  trespass,  he  shoufd  not  traverse  tbe 
plea,  but  resort  to  a  new  assignment* 

"f  If  a  mnn  have  a  right  of  way  ovor  another's  land,  and  be  disturbed  in  the  enjoyment 
ofit,  either  by  the  tenant  of  the  land,  as*  by  working  it,  ploughing  across  ir,  or  ottierwi«« 
spoHflting  it,  or  by  a  stranger;  the  general  remedy  is  by  action  nn  the  case  against  the  pturtj 
who  has  caused  the  obstruction.  Ca^^eor  assize  lies  for  stopping  a  way  to  a  person's  free- 
hold; Cro,  Eliz.  466.  845.  Case  lies  for  stopping  up  a  common  passage,  if  plaintifi*  can 
show  any  special  damage  from  it.  But  an  action  will  not  lie  by  an  individual  for  an  ob- 
struction in  a  public  highway,  unless  he  Fustain  a  particular  damage;  hot  if  the  plaintiflTstate 
that  the  defendant  obstructed,  &c.  by  a  ditch  and  gate  across  the  road,  by  which  tbe- 
plainliff  was  obliged  to- go  a  longer  and  a  more  diffcult  way,  and  thai  the  defendant  oppo»e<l' 
him  in  attempting!  to  remove  the  nuisance,  this  is  a  sufficient  damage  to  support  tho  action; 
Wilier*,  73.  A  declaration  for  disturbance  in  a  right  of  way  held  good,,  without  prescription- 
alleged;  Winford  v.  Wollaston,  .'^  Lev.  266.  In  an  action  for  disturbance  of  a  way,  ih*- 
Elaintiff  should  declare  that  he  was  possessed  of  a  certain  messuage,  by  reason  whereof  he- 
ad, Ac.  a  wav;  2  Saund.  104.  A  cotint  in  an  action  on  the  case  for  a  distarbanco-  in  a 
yvay  adjudged  ill  after  verdict,  because  it  was  claimed  ad  quandam  pectam  terr j^  per  eslimaU- 
fonr  acres;  Jones  v.  Hammond,  Lulw.  48,  49. 

$  By  the  5  Geo.  4.  c.  74.  which  act  by  the  6  Geo.  4.  c.  12.  commenced  OB  the  Ist  or 
January,  1826,  an  attempt  is  made  to  introduce  an  uniformity  of  weights  and  measOree 
throughout  the  United  Kingdom.  By  this  statute  an  imperial  standard  yard,  powid,  gallon^ 
and  bu.-hel  are  fixed  and  the  principle  laid  down  on  which  ihov  may  be  renewed  if  lost  xu- 
destroyed.  Mode^  and  copies  of  these  and  their  parts  and  multiples  are-  to  be  deposited  at 
the  eiiamberlam  s  Office.  Westminster,  and  sent  to  London,  Edinburgh,  Dublin,  and  other 
cities  and  places.  The  magistrates  are  to  procure  them  for  the  use  of  their  respective 
counties,  and  alt  contracts  are  to  be  governed  by  these  standards,  unless  express  agreement 
fo  the  contrary^  and  if  it  be  under  the  proportion  of  the  local  or  special  measure  to  tho  stan* 
dard  specified  m  the  agreement,  such  agreement  is  null  and  void.  The  changes  introduced  bv 
the  act  in  the  standard  of  capacity  are  very  great:  by  it  ,he  old  wine  gallon  of  231  cubic 
mclies,  the  beer  and  ale  gallon  of  282  inches,  the  old  corn  gallon  of  2,688,  the  old  Sco  S 
pint  or  Slirhng  jug,  wi.h'all  other  local  measures  of  every  descripiion  are  completely,  ebo* 
ished;  the  capariiy  of  the  impenal  .standard  measure  gallon  is  274  cubic  inches;  and  the 
proponion  it  beara  to  the  old  wine  salL.n  is  nearly  as  6  to  .5-  to  the  ale  ijallon   «I%9  tn  S^ 

lies  accerding  to  ,tlw   imperial  measure   was  regulated  by  6  Geo.  4.  c.  58.     In  debt  for  «» 
Wercemom   ,n  ,ifio.urt  leet  for   obstructing  the  jury  in^xam  in  ing  weight.,  VslouW  S 


WHALE  FISHERY.  »1 

CWrtrS.     See  antt,  i'lt.  FUh  and  Fishenes,  vol,  ix.  p.  6781.  [  352  ] 

Lacon  v.  Ho©plr.  E.  T.  1795.  K.  B,  6  T.  R.  224. 
This  was  an  action  oa  the  ca^e  against   the   cjefendanta,   commissioners  of  Tho  four 
the  customs,  for  not  making  an  order  on  the  receiver  general  of  the  customs,  't-'enmonihs 
to  pay  the  plaintiffs  a  premium  of  700/.,  to  which  the  plaintiffs  claimed  to  be  f***'/"''oa'' 
entitled  tind«r  the  stat.  23  Geo.  3.  c.  20.     At  the  trial  before  Lord  Kenyon,  a  Geo.V  c 
▼erdict  was  given  for  the  plaintiffs  with  nominal  danrages,  subject  to  the  opin-  20.  a<  to 
ion  ot  this  Court  on  an  objection  then  taken,  that  the  plaintifis  were  not  entitled  pr^'n^'nia 


to  the  premium,  because  their  ship  had  not  been  at  sea  during  the  full  time  of^'^J^^"^?^^ 
fourteen  calendar  months,  as  required  by  the  slat.  28  Geo.  3.  A  rule  having  cleaH^out 
been  accordingly  obtained,  calling  on  the  plaintiffs  to  show  cause  whv  the  ver-  and  by  In 


diet  should  not  be  set  aside  and  a  nonsuit  entered,  it  now  came  on  to  be  argu-ovmoiulvi. 
ed.  The  facts  pf  this  case  were  shortly  these.  Th«  plaintiffs'  ship  cleared 
out  of  the  port  at  Yarmouth  29th  October,  1789;  on  the  10th  of  Nov.  she  * 
sailed;  Sept.  27,  1790,  she  returned  to  Gorton  bay,  on  the  Suffolk  coast, 
where  there  is  no  port;  and  on  the  29th  of  December,  1793,  she  arrived  at 
Yarmouth,  it  was  admitted  that  this  ship  had  complied  with  all  the  other 
conditions  imposed  by  the  act,  and  it  was  in  all  other  respects  entitled  to  the 
premium  of  700/.  Two  questions  were  made;  1st.  Whether  the  fourteen 
months  were  to  be  computed  from  the  time  of  clearing  out,  or  only  from  the 
time  of  sailing.  If  the  former,  the  plaintiffs'  ship  had  been  about  fourteen 
flQonths;  secondly,  if  the  latter,  then  whether  the  act  meant  lunar  or  calendar 
months;  if  lunar,  at  all  events  she  had  been^out  the  full  time. 

Per  Lord  Kenyon,  C.  J.  Two  questions  have  arisen  \p  the  argument  hi 
this  case;  the  last  of  which  I  will  first  dispose  of,  because  it  is  of  great  im- 
portance that  that  point  which  has  been  so  long  settled  should  not  now  be  L  ^^3  V] 
shaken.  I  confess  I  wish  that,  when  the  rule  was  first  established,  that  it 
had  been  decided  that "  months  "  should  be  understood  not  to  mean  calendar, 
but  lunar  months;  but  the  contrary  has  been  determined  so  long  and  so  fre- 
quently that  it  ought  not  again  to  be  brought  in  question;  in  the  instance  in- 
dceil  of  a  quare  impedity  the  computation  of  time  is  by  calendar  months,  but 
that  depends  on  the  words  cf  an  act  of  parliament  tempus  semeslre y  hut  for  all 
other  purposes  and  in  all  acts  of  pagrliament  where  months  are  spoken  of  without 
the  word  '^  calendar  "  and  nothing  is  added  from  which  a  clear  inference  can 
be xirawn  thUt  the  legislature  intended  calendar  months,  it  is  understood  to 
ffnean  lunar  months.  Now  I  can  see  nothing  in  this  act  of  parliament  to  war- 
rant us  in  departing  from  the  general  rule,  the  months  of  January,  December, 
&cJ  are  mentioned  for  purposes  only  as  the  periods  within  which  ihe  ships  were 
-to  sail  and  return,  but  not  as  the  duration  of  the  time  that  the  voyage  was  to  be 
continued,  and  there  is  nothing  in  any  part  of  the  act  from  which  it  can  be  infer- 
red that  the  legislature  in  speaking  of  the  number  of  the  months  that  the  ships 
jrere  to  be  at  sea,  meant  calendar  months.  On  the  other  question  I  am  also  of 
opinion  with  the  plaintiffs;  the  words  "  clearing  out"  are  perfectly  well  under- 
<«tood  in  the  commercial  world,  where  the  parties  have  obtained  all  their  docu- 

shown  that  thejr  were  not  examined  beforie;  Moore  v.  Wicket,  Andr.  48.  It  should  also 
.be  shown  that  the  attempt  to  enter. a  shop  to  examine  tho  weights  was  made  at  a  reason- 
able time.  lo  the  declaration  in  the  above  case,  the  obstruction  was  alleged  to  have  boon 
made  on  the  1st  of  December,  and  the  present  appearing  to  be  of  an  obstruction  made  on 
the  9th  of  May,  it  was  held  ill,  the  facts  being  different;  S.  C.  Andr.  50.  If  a  man  bargain 
and  sell  so  many  acres  of  wood,  it  shall  be  measured  according  to  the  use  uf  the  countjt; 
Finch's  case,  6  Co.  67.  a. 

*  The  general  law  upon  this  subject  has  been  collected  under  tit.  Fish  and  Fisheries. 
The  statntes  regulating  this  branch  of  commorco  are  extremely  numerous,  and  are  collect- 
«d  and  very  perspicuously  arranged  in  ihe  Jst  vol.  or  Mr.  Chilly's  Com.  Law,  p.  361. 
It  may  however  be  useful  to  observe  in  this  place,  that  the  general  customs  of  these  fishe- 
ries an  binding  upon  the  parties  frequenting  them;  Fonniiig  v.  Lord  Grenville,  J  Taunt. 
24*2.  abridged  ante,  vol.  9.  p.  673.  According  lo  these  regulations  ihe  striker  of  a 
ivhale*s  right  only  continues  whilst  (but  then  exclusively)  he  retains  dominion,  Litiledale  ▼. 
•Scarth,  1  Taunt  243;  and  the  striker  with  a  diroug  is  entitled  to  share  a  moiety  with  th^ 
kUlen  Id. 
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mcnts  from  the  Custom-hous©  to  enable  ihcm  to  sail,  when  they  can  neither 
take' other  goods  nor  men  on  board,  and  when  it  is  therefore  their  interest  to  £ail 
as  soon  as  possible.  The  legislature  supposed  they  would  sail,  particular  cir- 
cumstances may  sonifetimesretard  the  sailing,  but  it  is  not  probable  that  a  ship 
will  remain  long  in  port  after  she  has  been  cleared  out,  and  the  only  words  in  the 
last  act  are  '*  fitted  and  cleared  out."  In  the  recital  of  (he  former  act,  in  the 
.  last,  both  terms  are  used, "  clearing  out,  and  sail;"  but  in  the  enacting  part, 
where  the  legislature  professed  to  amend  the  former  act,  they  omitted  the  latter 
word  "  sail,"  and  used  the  former  only  as  the  time  from  which  the  computation 
was  to  be  made,  in  this  part  of  the  act  they  seem  cautiously  to  have  changed 
the  phrase  used  in  the  former  act.  On  both  points,  therefore,  I  think  that 
the  plaintiffs  are  entitled  to  recover. 

Wihuvt  a\ta  WhnxUnntv* 

I.  Case  of  Linders  Wharf.  H.  I.  1766.   K.  B.  I   Bl.  Rep.  581. 
*  iV^Car        ^^^^  ^"'"'     ^^®  ^^^  ^^^  ^^  opinion  that  the  commi.ssion  is  not  well   founded, 
2.  e.  11.  on^'i^  designation  of  ports  is  part. of  the   king's  prerogative.     He  might  make 
]y  authoris  regulations  therein  by  common  law,  in  order  to  secure  his  revenue,  yet  with- 
M  the  ofisig  out  an  act  of  parliament  he  could  not  impose  new  duties   to  prevent  f^aud^ 
nation  of    ^p^^  ^jj^  revenue.     The  stat.  4  Hen.  4.  c.  20.  was  made;  but  this  being  found 
r^,2^p]\^"g^  inadequate  produced  the  1  £liz.  c.  11.   which   restrains  the  assignations  of 
I  394  1    wharfs  and   quays  to  open  places  only.     This  was   followed  by  14  Car.  2.  e. 
1 1.  which  gives  further  powers,  but  expressly  prohibits  all  lading  or  unlading 
except  upon  open  places.      The  power  of  the  crown  to  issue  this  commisvioa 
depends  entirely  upon  these  statutes,  and  we  think  that  power  not  well  pursu- 
ed.    Not  one  of  these  words,  '<  open  place,  quay,  or  wharf"  is  used  in  this 

*  A  wharf  it  a  eon renient  place  for  the  landing,  whareboosing.  and  ihtpping  of  goods. 
NatAral  ground  on  the  banks  of  a  canal  thoagh  nned  for  the  parpom  of  a  wharf,  is  not  a 
wharf,  neither  Is  rhesea  beach;  Res  y.  Regent's  Caoal  Company.  The  term  it  its  ordin- 
ary and  legal  import  means  a  place  bailt  orconstmcted  for  the  purpose  of  loading  and  aa- 
ioading  goods;  and  for  ose  of  which  wharfage  or  compensation  is  paid  to  the  owner. 
SofTerance  wharfs  are  certain  privileged  places  on  which  goods  are  permitted  to  be  landed 
in  the  custody  of  the  Cnstom  hoase,  till  snch  time  as  the  duties  .are  paid  or  the  goods 
bonded.  Of  a  wharfinger  reasonable  and  common  care  of  any  commodity  entrusted  to 
his  charge  is  exacted;  Peake,  114;  he  is  not  Like  an  inn-keeper  and  carrier,  boond  by  any 
custom  of  the  realm,  nor  to  be  considered  as  an  insurer,  unless  he  also  unite  the  character 
of  a  carrier,  1  Stark.  172;  he  stands  therefore  in  general  in  the  situation  of  an  ordinary 
bailee  for  hire,  and  is  therefore  answerable  only  for  ordinary  neglect;  see  ante,  lit.  Bail- 
ment. He  is  not  answerable  for  a  theA  committed  by  his  servants  if  he  can  prove  that  tho 
goods  were  lodged  in  a  place  of  security,  and  that  he  has  not  been  guilty  of  positive  aegli- 
gonoo  nor  pxercised  less  care  towards  them   than   towards  his  own  property.     Ho  is  not 

It  SBCh 

unless 

the  wharfinger  had  insured  the  property  from  fire,  and  if  it  bo  burnt,  and  the  warehouse- 
uiao  receive  the  amount  of  the  insurance  the  owner  may  recover  from  him.  The  res- 
ponsibility of  a  wharfinger  commences  directly  the  goods  are  delivered  into  his  custody. 
The  responsibility  of  the  warebon<3eman  commences  from  the  moment  that  his  tackle  m 
applied  to  the  goods  for  the  purpose  of  lifting  them  into  the  warehouse,  and  it  is  no  ex> 
cuae  for  the  injury  done  in  raising  them  from  the  cart  or  other  vehicle  that  the  owner's 
agent  or  carman  refused  tD  secure  them   in  the  manner  which  the   warehouseman    pointed 


them  to  tlie  mates  of  the  coasters,  and  not  to  ship  the  goods  themselves,  or  make  any 
charge  for  shipping,  the  responsibility  of  the  wharfinger  ceases  with  the  delivery  to  mate, 
though  the  goods  are  lost  before  they  are  carried  off  the  wharf;  4  Esp.  41.  Wharfage 
seems  only  to  be  due  when  the  goods  are  laid  upon  the  wharf  for  the  purpose  of  being 
loaded  or  unloaded:  it  differs  from  anchorage  or  mooring,  which  are  charges  incidental  to 
the  ship.  In  London  the  duly  for  wlfarfige  and  cranage  is  created  by  Sjal.  22  Car.  2.  c. 
^1.  which  directs  that  the  amount  thereof  shall  be  regulated  from  lime  to  timo  by  the 
king  10  coiincil,  3  Burr.  1409.  A  wharfinger  having  only  the  mere  custody  of  goods  cannot 
by  an  unaathorised  sale  affect  his  employer;  15  East,  42;  sod  vide  ante,  tit.  Principal  and 
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commiBsioOy  it  is  therefore  materiatly  different  from  all  former  precedents,  and 
as* it  does  not  pursue  either  the  power  or  the  precedents,  it  is  not  warranted, 
and  must  be  quashed. 

2.      Stephens  v.  Costes.  E.  T.  1762.  K.  B.  1  W.  BK  423. 

Action  on  the  case  agamst  certain   malt  factors,  for  loading  and  unloading  And  it  ha* 
malt  at  the   plaintiff's  wharf  without  paying  any  duties  for  the  same.     P^erunde'r* 
trial  at  Guildhall,  the  following  special  case  was  made: — By  an  order  of  privy  ^^^  t,^  q^^^ 
council,  1st  of  May,  1674,  reciting  the  stat.  22  Car.  2.  c.  1 1,  which  enacts  that  2  c.  IT.  that 
a -public  wharf  or  quay  left  along  the  river  side  from  the  Temple  to  London  the  wharfin 
Bridge  forty  feet  wide,  and  that  no  vessel  shall  lie  before  the  same   longer  ««'■'»  Lon 
than  shall  be  necessary  for  the  lading  or  the  unlading  of  goods,  without  ^®""  gntlt*ea  "o ' 
sent  of  several  wharfingers,  and  that  it  shall  be  lawful  for  all  persons  to  load  ^.harfiige 
or  unload  goods  at  the  <  same  time,  paying  for  wharfage  and  cranage  such  for  goodii 
ratea^as  the  king  in  council  from  time  to  time  shall  appoint.     Kin^  Charles  unladen  in 
II.  did  appoint  certain  rates  to  be  taken  for  all  goods,   brought. into,  shipped  ^^  I'gl'tera 
off,  loaden  or  unloaden  at  Brook's  wharf,  and  that  the  rates  for  malt  was  6rf.  ggg  fa,tJI[ 
per  score.     That  the  plaintiffs  were   wharfingers  and  possessed  of  Brook's  ed  to  their 
wharf,    and    entitU^d    to  the    said  rates.    That  the  defendants  were  con- wharfs. 
tignees  of  a  loading  of  malt  which  was  brought  in   a  west  country  barge   [  395  ] 
to  Brook's  wharf,    which  barge  was  fastened  and   lay  at  Brook's    wharf, 
and  unloaded  a  small  part  of   her  cargo  upon  the  said  wh»irf,  and  while 
she  lay  there  fastened,  the  other  part  of  her  cargo  was  taken  out  and 
put  on  board   lighters,  and  never  landed  on  the  wharf.     The  question  is, 
whether  the  defendants  are  liable  to  pay  the  wharfinger  according  to  the  rates 
mentioned  in  the  order  of  Council  for  such  part  of  the  cargo  as  was  put  on 
board  the  lighter,  and  never  landed  on  the  wharf. 

Per  Cur,  Some  cases  are  in  themselves  so  plain,  that  reasoning  upon 
Ihem  only  serves  to  make  them  doubtful:  of  this  nature  is  the  present.  To 
go  by  steps:  the  wharfingers  do  not  contend  that  there  is  any  meaning  in  the 
words  *'  brought  into,"  m  the  order  of  counsel,  they  not  being  found  in  the 
act  of  parliament;  nor  that  any  duty  is  payablo  for  such  part  of  the  cargo  as 
is  not  unladen  at  all;  nor  that  any  duty  is  payable  for  putting  goods  on  board 
lighters  in  the  river,  when  the  barge  is  detached  from  the  wharf.  The  par-* 
(icular  circumstance  on  which  the  plaintiff  founds  his  claim  is,  that  the  barge 
was  fastened  to  the  wharf.  If  any  duty  is  due  at  all,  it  must  be  by  the  act  of 
parliament.  The  act  gives  a  duty  for  the  wharfage  and  cranage,  the  nature 
of  which  duty  is  for  laying  goods  upon  the  wharf.  It  differs  specially  from  a 
dutj  for  anchoring  or  mooring.  In  common  speech,  loading  or  unloading  at 
A  wharf  signifies  frofn  or  upon  the  wharf.  We  are  extremely  clear  that  this 
case  is  not  within  the  act;  the  advantage  of  mooring  is  different  from  that  of 
unlading.  And  for  the  unlading  another  duty  is  payable  if  the  goods  are 
sent  to  other  wharfs.  .  It  is  said  here'  is  an  injury  to  the  wharfinger  in  making 
use  of  his  piles  for  mooring.  But  the  remedy  is  lef)  the  same  as  before  the 
act,  besides  that  the  practice,  if  unnecessary,  is  particularly  forbidden  by 
the  statute.  An  action  on  the  case,  or  perhaps  other  remedies,  will  lie  for 
the  wharfinger,  or  he  may  cut  off  the  cordage  by  which  they  fasten. 

3.  Bolt  v.  Stennett.  T.  T.  1800.  K.  B.  8  T.  R.  606.  fheexfat 

Per  Cur,     In  justifying  (in  a  plea  on   an  action  of  trespass)  the  use  of  a^gccof  a 
crane  in  a  public  wharf,  it  is  sufficient  to  say,  that  it  is  '^  a  public,  open,  and  wharf  ita  or 
lawful  wharf,"  without  claiming  the  right  of  immemorial  usage.  iffin  need 

See  12  £ast  &31.  °^^  ^ 

4.  Richardson  v.  Goss.  M.  T.   1797.  C.  P.  3  B.  &  P.   119.  '**'*'^"* 

A.,  of  Newcastle  shipped  for  London  to  order  of  B.;  before  their  arrival,  ^  ^^i^Sq  j 
B.  wrote  to  say  that  he  was  in  failing  circumstances,  and  would  not  apply  forger  has  a 
the  goods  on  their  arrival.     To  this  A.  returned  a  general  answer,  without  fen«™ll«ea 
making  any  mention  of  the  goods,  but  immediately  left  Newcastle  for  London,  "^^  . 
and  on  his  arrival  applied   at  the  wharf  of  C.,  where  the  goods  in  the  '"^^^n  his  poaaea 
time  had  arrived,  (and  where  goods  shipped  for  B.  were  landed  and  kept  till  sion,  but 
jpent  for  by  biip),  tendering  the  freight  and  charges  paid  fbr  the  goods^  and  r^-  not  for « 
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[  396  1  quiring  a  delivery  of  them;  which  was  refused,  unless  upon  payment  ^f  a 
general  bal  general  balance  due  from  B.  to  C.  for  wharfage.  Held,  that  the  contract  as 
""S**"  between  A.  and  B.  having  been  rescinded  previous  to  the  arrival  of  the  goods, 
ferreS  icTan  ^*  ^*^  "^  "8^  *®  retain  against  A.  for  a  general  balance  due  to  him  from  B.^ 
other  after  though  it  was  admitted  that  as  against  the  consignor  the  wharfinger  had  a 

order  and  general  lien.     See  i  fisp.  109;  3  Id.  81;  4  Id.  93. 
before  re 

*«'P'-  aVCCe.     See  an/e,  tit.  Baron  and  Feme, 

VBiVi  iFoVol.     See  ante,  tit.   Game, 

tS&nV     As^to  Devinea  or  Wills  of  Land,  See  ante,  vol.  viii  p.  86. 

I.  RELATIVE  TO  THE  ORIGIN  AND  GENERAL  NATURE 
OF,  p.  397 . 

II. ^^ BY   WHOM   IT   MAY,  OR   MAY  NOT, 

BE  MADE,  p.  397. 
III. THE  FORMAL  REQUISITES  OF. 

(A)  Of  its  being  in  writing  or  nuncupative,  p.  398. 

(B)  JOINT,  p.  399. 

(C)   THE  TESTATORS    SIGNATURE    TO,  p.  399. 

(D) WITNESSES  TO,    p.  400. 

(E)   ITS   BEING     A    COMPLETE   OR    IMPERFECT       TESTAMENTARY    PA- 
PER, p.  401. 

IV.     — CODICILS,  p.  402. 

V, ITS    BEING  ANNULLED  OR  REVOK- 
ED*   See  ante,  vol.  viii.  p.  346. 

VI. : REPUBLICATION.      See  ante,  vol. 

viii.  p.  364, 
VII. THE     APPOINTMENT    OF    EXECU- 
TORS.    Hee  ante,  tit.  Executors. 

t  «97  ]  VIII. CONSTRUCTION  OF.     See   ante,  vol.  * 

viii.  p.  126;  and  ante,  tit.  Legacy. 

J.    RELATIVE  TO  THE   ORIGIN    AND    GENERAL   NATURE 
^  OF.* 


II   RELATIVE  TO  BY  WHOM  IT    MAY,    OR  MAY  NOT,    BE 
MADE.!     See  this  subject  fully  discussed,  ante,  vol.  viii.  p.  97. 

*  A  will  or  testament  is  defined  to  be  the  legal  declaration  oC  a  party's  in- 
tentions, which  he  directs  to  be  performed  afler  his  death;  2  Bl.  Com.  499, 
>500.  A  will  may  relate  either  to  real  or  to  personal  property.  In  the  former 
•case  it  is  denominated  a  devise,  see  ante,  tit.  Devise,  which  is  an  appointment 
of  a  person  to  take  in  the  nature  of  a  conveyance,  although  fluctuating  till 
the  testator's  death,  and  will  pass  only  such  estate  as  he  was^seized  of  at  the 
lime  of  raakinff  it,  4  Bac.  Abr.^42;  2  Bl.  Com.  378.  501 ;  IP.  Wms.  575; 
Ambl.  619;  1  Ves.  141 ;  2  Ves.  jun.  427;  the  right  to  devise  arising  from  the 
sifki,  32  Hen.  8.  c.  1.  which,  we  have  seen,  ante,  tit.  Devise,  enacts  that  per- 
sons 'havin|r  lands  may  devise  the  same.  A  will,  as  it  respects  personal 
property,  and  to  which  our  attention  under  this  title  is  to  be  confined,  if  an 
indefinite  disposition  of  all  the  testator  may  be  possessed  of  at  his  death,  1 
Ves.  141;  1  P.  Wms.  598;  2  Ves.  jun.  427.  inclusive  of  chattel  leases, 
whether  they  were  his  at  the  time  of  making  his  will  or  not,  1  P.  Wms.  575. 

"f  A  will  may  be  void  from  the  incapacity  of  the  party  making  it.  There 
are  three  grounds  of  incapacity:  the  want  of  liberty,  or  free  will;  and  the 
criminal  conduct  of  the  party;  2  Bl.  Com.  496,  497.  To  the  first  are  subject 
by  the  express  provision  of  the  stat.  34  &.  35  Hen.  8.  c.  5.  all  infants  under 
the  age  of  twenty-one  years  in  regard  to  lands;  1  Sid.  162.  stat.  34  k  35 
Hen.  8.  c.  5.  s.  14.  In  respect  to  personal  estates,  infants  under  the  age  of 
fourteen  year^,  if  males,  and  of  twelve  years  if  females,  are  incompetent   to 
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bequeath  the  same,  2  Bl,  Com.  496,  497;  after  that  period  their  incapacity 
ceases:  ahhough,  on  the  one  hand  it  has  been  strangely  asserted,  that  an  in* 
fant  of  any  age,  even  of  four  years  old,  may  take  a  testament  of  personal 
property,  Perkin,  s.  503;  but  that  seems  an  error  of  the  press  (br  foarteen, 
vide  Uarg.  Co.  Litt.  89.  b.  n.  6;  and  on  the  other,  he  has  been  denied  before, 
eighteen  to  be  competent,  Harg.  Co.  Lit.  89.  b. ;  yet  this  as  a  matter  of  ecclesi- 
astical cognizance,  must  be  determined  by  the  ecclesiastical  law,  which  has 
prescribed  the  rule  as  above  stated;  2  Bl.  Com.  497;  Harg.  Co.  Litt.  89.  b^ 
n.  6.  But,  if  Ibe  testator,  of  whatever,  age,  were  not  of  sufficient  capacity^ 
that  will  invalidate  his  testaments  By  the  above-mentioned  statute  of  the  34 
&  35  Hen.  8.  a  will  of  lands  made  by  an  idiot,  or  by  any  person  of  non-sane 
memory,  is  declared  void.  Persons  afflicted  with  madness,  or  any  other 
mental  disability,  idiots  or  natural  fools,  distemper  or  drunkenness,' are  all  in- 
capable of  nuking  a  will  of  personal  estates  during  the  existence  of  such 
disability;  in  this  class  also  may  be  ranked  those  persons  who  may  have  been' 
born  deaf  and  blind,  or  have  ever  wanted  the  common  sources  of  understan- 
ding;  2  Bl.  Com.  497.  But  a  will  is  not  affected  by  the  subsequent  insanity 
of  the  testator;  4  Co.  60.  And  if  a  testator  is  subject  to  insanity,  a  will  made 
during  a  clear  lucid  interval  will  be  established;  Clerk  v.  Cartright,  1  PhilL 
Rep.  90.  White  v.  Driver,  Ibid.  84;  1  Dow's  Rep.  178.  In  respect  of  the 
incapacity  arising  from  the  want  of  liberty  or  freedom  of  will,  prisoners,  cap- 
tives, and  the  like,  are  not,  by  the  law  of  England,  absolutely  disabled  to 
make  a  testament;  but  the  Court  has  a  discretion  of  judging,  whether,  from 
ihe  special  circumstances  of  duress,  such  acts  shall  be  construed  involuntary. 
A  married  woman  is  also  precluded  by  the  aforesaid  stat.  34  and  35.  Hen. 
8.  from  devising  lands;  nor  has  she  the  power  of  bequeathing  personal  estate. 
Her  personal  chatties  belong  absolutely  to  the  iiusband.  He  may  also  dit" 
pose  of  her  chattels  real,  and  he  shall  have  them  to  himself  in  case  he  survive; 
an  interest  which  necessarily  precludes  her  from  such  an  allienation;  2  BL 
Com.  497,  498;  4  Co.  51 ;  34  and  35  Hen,  8.  c.  5.  s.  14.  Yet  by  the  licence 
of  the  husband,  she  may  make  a  testament;  and  on  marriage,  he  frequently  cov* 
enants  with  her  friends  to  allow  h^r  that  privilege;  Dr.  and  Stud.  I.e.  7;  4 
Bac.  Abr.  244.;  2  Stra.  891.  So  where  he  stipulates  that  personal  property 
shaK  be  cmjoyed  by  the  wife  separately,  it  must  be  so  enjpycd  with  all  its  iq^ 
cidents;  one  of  which  is  the  power  of  disposition  by  a  testamentary  instru- 
ment ;•  4  Bac.  Abr.  244.  in  not.;  3  Bro.  Ch.  Rep.  8;  I  Ves.  jun.  46.  And 
where  she  has  such  power  over  the  principal,  it  extends  also  to  its  produce 
and  accretions;.  2  Vcrn.  534;  Prec.  Ch.  44.  355.  If  the  husband  be  banish- 
ed for  Kfe  by  act  of  parliament,  the  wife  is  entitled  to  make  a  will;  4  Bac. 
Abr.  244;  2  Vcrn  104.  So,  where  personal  property  is  given  in  trust  for 
the  sole  and  separate  use  of  the  married  woman,  she  may  dispose  of  it  by  will 
without  the  husband's  assent;  3  Bro.  Ch.  Rep.  8;  1  Ves.  jun.  46;  Tappen- 
den  v.  Walsh,  1  Phil.  Rep.  352.  A  feme  covert  may  also  make  a  will  of  ef- 
fects of  which  she  is  in  possession  in  autre  droit  in  a  representative  capacity, 
for  they  never  can  be  property  of  the  husband;  Off.  Ex.  87;  Godolph.  1.  10, 
1 1 ;  Vin.  Abr.  141.  The  queen  consort  has  a  general  right  to  dispose  of  her 
personal  estate  by' will  without  consent  of  her  lord;  Harg.  Co.  Litt.  133. 
Persons  incompetent  by  their  crimes,  as  all  traitors  and  felons  without  ben- 
efit of  clergy  from  the  time  of  their  conviction  and  attainder,  or  outlawry ,^ 
which  amounts  to  the  same;  for  then  their  property  is  no  longer  at  their  own 
disposal,  but  is  altogether  forfeited;  2  Bl.  Com.  499;  4  Bl.  Com.  380,381.387; 
Bac.  Abr.  tit.  Outlawry;  2  Hale,  P.  P.  205;  Godolph.  Pi.  c.  12.  s.  8.  In 
case  a  traitor  or  felon  without  benefit  of  clergy  shall  die  after  conviction  and 
before  attainder,  his  lands  shall  pass  by  his  will,  but  not*by  his  goods  or  chat- 
tels, for  the  former  are  forfeited  only  on  attainder,  the  latter  on  conviction; 
4  Bl.  Com.  387. 

Nor  shall  the  will  of  a/e/o  dt  $ey  so  far  as  it  respects  goods  and  chattels^  have 
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any  operntion,  for  they  are   forfeited  by  the  act  and  manner  oP  his  death;  but 
a  devise  of  Wis  lands  shall   be   efTectual,  for  them   no  forfeiture  is  incurred; 
Plowd.  261;  Swimb.    106.  4  Bac.  Abr.  2^7;  4   Bl.  Cora.   386;  3  Inst  ^. 
As  is  also  that  of  a  party  guilty  of  felony,  not  punishable  with  death,  for  he  for- 
feits only  his  goods  and  chattels;  4  Bl.   Com.  97;  Co.  Litt^  ;I91.    And  a  fel- 
lon  ot  every  description  may  devise  lands  in  gavelkind,  for  land  of  this  tenare 
are  not  forfeited  by  felony,  2  Bl.  Com.  84;  4  El.  Com.  386;  Lamb.  Peramb. 
G34.     Outlaws  also,  though  merely  in  civil  cases,  are  intestable  while  their 
outlawry  subiaist.s;  for  their  goods  and  chattels  are  forfeited  during  that  ttme; 
Fitzh.  'Abr.  tit.  Descent  16;   1  Salk.    109;  std  vid.  Cro.  £liz.  851.    As  for 
persons  guilty  of  other  crimes  inferior  to  felony,  as  usurers  and  libellers,  they 
are  not  precluded  from  making  testament,  Godolph.  PI.  c.  12;  nor,  as  it  seemi, 
is  a  party  excommunicated;  Off.  £x.  17.  An  alien  with  whose  country  we  are 
at  war,  if  he  have  not  tho  king's  licence  to  reside  here,  express  or  implied, 
it,  by  our  law,  incapable  of  making  a  will;  but  if  he  have  such  licence,  he, 
as  well  as  an  alien  friend,  may  bequeath  his  personal  estate;  1  Bl.  Com.  373; 
1  Lutw.  34;  1  Woodes.  374.     They  can  neither  of  them  acquire  aoy  per- 
manent property  in  land      They  niay  indeed  hire  or  take  leases  for  yean 
of  houses  for  habitation,  1  Bl.   Com.  371.  372;  7   Co.  Rep.  17;  Hagr.  Co. 
Litt.  2.   p. ;  which  chattel  interests,  it  seems,  they  may   dispose  of  by  will; 
Hargr.  Co.  Litt.  2.   b.  not  8;  1  Anders.  25,  N.;  Bendl.  36.;  vu2  also  Cro. 
Car.  8;  sedtnd.  Co.  Litt.  2.  b.     But  the  stat  32  Hen.  3.  c.  6.  s.  13.  makei 
void  all  leases  of  houses  or  shops  to  an  alien  artificer  or  handicraAsmao. 
And  this  law,  however  contrary  it  may  appear  to  sound  policy  and  a  spirit  of 
commerce,  is  still  in  force;  but  in  favour  of  aliens  it   has  been  construed 
very  strictly;  Hargr.   Co.  Litt.  2  b.   not  7;  vid.   1  Sid.  309;  1  Saund.  7;  2 
Show.  135;  3  Mod.  94;  3  Salk.  29;  See  ante,  tit.  Aliens. 

*  A  will  is  of  two  species,  written  and  nuncupative;  if  the  former  it  may 
he  committed  to  writing,  either  by  the  testator  himself  or  by  his  directiooi,* 
Dor  is  the  affixing  of  his  seal  to  the  instrument,  nor  the  presence  of  witoesets 
at  its  publication,  essential  to  its  validity  as  regards  personal  property,  ex- 
cept money  in  the  public  funds;  yet  it  is  safer  and  more  prudent,  and  leaves 
less  in  the  breast  of  the  ecclesiastical  judge,  if  it  be  not  only  signed  by  the 
testator,  but  also  published  in  the  presence  of  witnesses;  2  Bl.  Com.  ^I> 
aai;  Godolph.  PI.  c.  21.  s.  ^.vide  Com.  Rep.  451.  With  regard  to  nODco- 
pative  wills,  the  unqualified  allowance  of  them  was  found  productive  of  the 
greatest  frauds,  and  it  became  necessary  to  subject  them  to  very  strict  ref- 
lations. Accordingly  by  the  stat.  29  Car.  2.  above  mentioned,  it  is  eoictM 
that  no  such  will  shall  be  good,  where  the  estate  thereby  bequeathed  shall  ex- 
ceed that  value  of  thirty  pounds,  that  it  is  not  proved  by  the  oaths  of  the  three 
witnesses  at  the  least  who  were  present  at  the  making  thereof  (who  hf  the 
stat.  4  and  5  Ann.  c.  16.  must  be  such  as  are  admissible  on  tfials  at  commoa 
law);  nor  unless  it  be  proved  that  the  testator,  at  the  time  of  pronoancing 
the  same,  did  bid  the  persons  present  or  some  of  them  bear  witness  that  such 
was  his  will,  or  to  that  effect;  nor,  unless  such  nuncupative  will  were  mw 
in  the  time  of  the  last  sickness  of  the  deceased,  and  in  his  dwelling-house,  or 
where  he  had  been  resident  for  the  space  of  ten  days,  or  more,  next  before 
the  making  of  such  will,  except  wlierc  such  person  was  taken  sick  from  ^^^^ 
and  died  before  his  return;  nor  after  six  months  past  speaking  the  pretended 
testamentary  words,  shall  any  testimony  bo  received  to  prove  any  will  nuncu- 
pative, except  the  testimony  or  the  substance  thereof  were  committed  to  uni- 
ting six  days  after  making  the  said  will;  Miller  v.  Miller,  3  P.  Wms.  3oo. 
Soldiers  in  actual  military  service,  and  mariners,  or  seamen,  at  sea,.u'e  ex- 
empted from  the  provisions  of  this  act.  The  former  may  at  this  day  in»»® 
nuncupative  wills,  and  dispose  of  their  goods,  wages,  and  other  personal  chat- 
tels, without  those  forms  and  soleihnities  which  the  law  requires  In  ^*^*''J^r 
80s;  1  Bl.  Com.  417;  stat.  29  Car.  2.  c.  3.  s.  23;  5  W.  3.  c.  21.  b.  6.    i>"S 
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(C)    Op   the   TBSTAT0R9   SIGNATURE.f 
(D)    Op   WITNESSES   TO. J 

With  respect  to  the  latter,  this  licence  no  longer  exists.  The  perpetual  iropC'*' 
sttions  practiced  on  this  meritorious  and  unsuspecting  hody  o^  men  induced 
the  legislature  to  adopt  a  new  policy,  and  to  divest  them  of  a  privilege,  which^ 
instead  of  being  beneficial  to  them,  was  perverted  to  purposes  the  most  inju- 
rious. Many  llilurary  regulations  are  accordingly  prescribed  by  the  stats.  36 
Geo.  .I  c.  63.  and  32  Geo.  3.  c.  34.  in  regard  to  the  making  and  probate  of 
the  wills  of  petty  officers,  and  seamen  in  the  king's  service  and  non-coiinni»-r 
sioned  officers  of  marines  serving  on  board  a  ship  in  the  king's  service. 

*  Probate  refused  to  a  mutual  or  conjoint  will,  as  an  instrument  unknown  to 
the  testamentary  law  of  this  country .  Qu.  As  to  its  effect  in  equity  as  « 
compact  and  raising  a  trust;  see  Hobson  v.  Blackburn,  1  Add.  Prer.  274; 
and  see  Dufeur  V.  Peraro,  2  Hargr.  jun.  £x.  101;  Lord  Walpole  t.  Choi*' 
mondley,  7  T.  R.  138;  3  Ves.  403. 

t  The  signature,  witnesses,  and  other  formalities' required  by  the  Statute  of 
Frauds  as  essential  to  a  legal  devise  of  land  have  already  been  fully  slated,- 
see  vol.  viii.  p.  113;  and  with  regard  to  personal  property,  although  the  te9>- 
tator's  seal,  or  attestation,  or  even  signature,  be  omitted,  3  Phill.  Rep.   135. 
still  a  testamentary  memorandum  may  operate  as  an  available  disposition'  of^ 
personal  estate;  yet  if,  on  the  omission  of  either  of  those  solemnities,  a  fair 
presumption  may  be  raised  of  an  abandonment  of  intention  on  the  part  of  the 
aeceatfed,  or  that  his  intention  was  mere  ambulatory,  the  instrument  shall  hnver 
no  effect.     Thus,  where  a  party  wrote  a  paper  purporting  to  be  a  testamenta- 
ry disposition  of  his  property,  to  which  a  clause  of  attestation  was  added 
but  not  filled  up,  the  Court  thought  it  reasonable,  from  the  want  of  witnesses, 
to  infer  that  he  ha'i  changed  his  mind,  and  pronounced  for  an  intestacy.     So^ 
where  the  party  had  merely  sealed  the  paper  propounded  for  a  will  without 
signing  it,  from  the  omission  of  the  signature  the  inference  and  decision  weror 
the  same.     In  these  and  like  cases,  the  framer  of  the  instrument  appears  evi- 
dently to  have  contemplated  a  farther  solemnity  as  essential  to  its  perfection; 
and  such  solemnity  not  having  been  superadded,  and  the  instrument  being  lefl 
inchoate  and  imperfect,  a  change  of  intention  may  reasonably  be  presumed  ;f 
Mathews  v.  Warner,  4  Ves.  jun.  186;  and  6  Ves,  jun.  23;    Griffin's  case, 
cited  in  Mathews  v.  Warner,  and  in  ex  parte  Fearon,  5  Ves.  jun.  644;  andf 
Coles  V.  Trecothick,  9  Vfes.  jun.  249;  and  see  Walker  v.  Walker,   1  Meri. 
Rep.   603.      But  such   presumption  may  be  repelled  by   evidence,  as  by 
showing  that  the  party  was  suddenly  arrested   by  death,  or  incapacitated  b/ 
illness,  before  the   instrument  could  be  conveniently  perfected;  Baillie  v. 
Mitchell,  in  Prerog.  Court,  1805;   or  by  proving  his  recognition  of  it  «« 

J  A  witness  to  a  written  will,  we  have  seen,  is  not  essential  to  a  will  of  per-' 
sonal  property,  except  under  the  Stat.  33  Geo.  3i  c.  28.  s- 14;  and  35  Geo.  3y 
c.  14.  8.  16.  it  is  enacted,  that  all  persons  possessed  of  any  share  or  interest 
in  the  funds,  or  any  estate  therein,  may  devise  the  same  by  will  in  writing  at- 
tested by  two  or  more  creditable  witnesses.  But  it  has  been  adjudged  that^ 
alfhough  the  same  should  not  be  so  bequeathed,  yet  it  devolves  on  the  person-* 
al  estate;  7  Ves.  jun.  452.  By  the  stat.  25  Geo.  2.  c.  6.  all  legacies  given 
by  will,  of  codicil,  two  witnesses  of  the  same  are  declared  voidj  2  Bl.  Comw 
577;  4  Burn.  Eccl.  78.  This  act  extends  to  wills  disposing  of  personal  pro^ 
perperty  only ;  Lees  v.  Summerwell,  17  Ves.  jun.  508.  A  deed  Xo  taker 
effect  on  the  death  of  the  wife's  mother,  or  the  sale  of  a  certain  estate,  al- 
though intitled  "  a  deed  of  gift,"  and  a  recommendation  to  his  executors  ta 
consider  that  a  most  solemn  obligation  in  confirmation  of  which  he  had  set  hitf 
hand  and  seal,  held  to  operate  as  a  will;  Corp  v.  Corp,  1  Phill.  Prer.  1 1. 

So,  a  deed  of  gifl  to  take  effect  after  his  death,  and  whereby  upon  deliTegr 
of  sixpence  the  party  gave,  granted,  &c.;  administration  granted-,  Sherfolil 
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[  400  ]  ▼.  Shergold,  t  Phill.  Prer.  10.  So,  a  deed  of  gift  of  all  his  estates  after  his 
death;  administration  granted  with  the  deed  as  a  testamentary  schedule  *an- 
nexed;  Mack  wick  v.  Taylor,  1  Phill.  Prer.  10.  So,  a  Scotch  settlement  in 
tfre  form  of  a  contract,  but  to  take  place  on  the  death  of  one  of  the  contract- 
ing parties,  admitted  to  proof;  Hog  v.  Lashley,  1  Phill.  Prer.  1 1.  Where  ma 
vnfiniehed  draft  is  propounded,  it  must  be  shewn  that  the  deceased  was  pre- 
vented by  invincible  necessity,  or  by  the  act  of  God  from  completing  it;  the 
length  of  time  it  has  been  left  unfinished,  though  not  of  itself  sufficient, 
Habere  there  is  any  evidence  of  subsequent  recogniticin  to  induce  the  rejectioQ 
of  such  a  paper^  creates  a  strong  presumption  against  it;  where  therefore  two 
papers  were  propounded,  executed  and  attested,  but  containing  no  dispoailioii 
of  the  residue,  and  a  new  draft  was  prepared  four  months  anterior  to  the  de- 
cease, with  abundant  opportunity  to  execute  it,  and  it  appeared  that  subse- 
quently toihe  preparing  such  drafl  the  deceased  actually  executed  a  will  for 
the  disposal  of  real  estates,  and  that  during  his  last  illness  he  made  no  refer- 
ence to  such  dradj  the  Court  rejected  the  plea;  Sandford  v.  Vanghan,  1 
Phill.  Prer.  39. 

Where  the  testator  had  regularly  executed  a  will  a  short  time  previously  to 
his  death,  the  Court  refused  to  establish  as  codicillary  an  unfinished  paper 
found  in  his  desk,  where  nothing  appeared  to  show  that  he'  was  prevented  fron 
duly  executing  it,  or  meant  to  conclude  it,  or  that  he  ever,  in  any  way,  refer- 
red to  it  as  a  testamentary  act;  Carstairs  v.  Pottle,  2  Phill.  Prer.  30.  The 
rale  is,  that,  where  there  is  a  regular  will,  and  another  paper  begun  as  a  new 
will,  which  the  testator  has  been  prevented  by  the  act  of  God  from  conaplet- 
ing,  the  two  papers  may  be  taken  together  as  the  will  of  the  deceased,  and 
operation  to  give  pro  tarUo  to  the  latter  paper,  provided  the  proof  of  final  in- 
,  tention  be  clear,  but  it  will  not  wholly  revoke  the  former.  lb.  SS,  A  paper 
fairly  written,  complete  as  a  disposition,  and  evidently  intended  to  operate  asa 
will,  pronounced  valid,  although  neither  subscribed  nor  executed,  nor  appoint- 
ing an  executor;  Readv.  Phillips,  2  Phill.  123.  Where  several  unfinished 
papers  were  propounded,  the  Court  held  that  it  was  bound  to  inquire  into  the 
intention  with  which  they  were  written,  and  might  collect  that  intention  from 
other  papers  and  parol  evidence;  and  it  being  satisfactorily  proved  that  a 
paper  unfinished  and  of  a  later  date  was  originally  intended  as  a  new  will,  and 
had  been  recognised  as  such,  it  might  be  taken  in  conjunction  with  the  former^ 
as  containing  together  the  will  of  the  deceased;  the  latter  superseded  the 
ether  only  pro  ianto)  Harley  v.  Bagshaw,  2  Phill.  Arch,  4a.  It  is  the  very 
province  of  the  Court  of  Probate  to  inquire  into  such  intention^  lb.  Pro^ 
bale  of  a  codicil,  an  unfinished  paper  recalled  upon  evidence  of  abandoa- 
ment,  Sattcrthwaite  v.  Satterthwaite,  3  Phill.  Prer.  I .  So,  an  unfinished 
paper,  "  What  I  purpose  to  be  my  will,"  where  nothing  appeared  to  have 
prevented  its  completion,  or  to  show  that  the  deceased  regarded  it  as  his  will^ 
or  meant  it  to  operate  in  that  shape,  the  Court  refused  probate;  Boose  ¥. 
Moulsdale,  1  Add.  Prer.  129. 

It  is  competent  to  any  one  of  the  next  kin  to  submit  the  validity  of  a  testa- 
mentary paper  to  the  consideration  of  the  Court,  notwithstanding  the  consent 
of  the  others  to  probate;  lb.  138.  A  paper  writien  in  the  life-time  of  the 
party  conformable  to  bis  immediate  instructions,  but  the  execution  of  it  pre- 
Y«nted  by  mtervening  incapacity,  established  as  a  will  though  not  written  in 
his  presence,  nor  read  over  to  the  testator;  Sikee  v.  Snaith,  2  Phill  Prer.  S85t 
A  will  m  the  hand-writing  of  the  testator,  with  an  attestation  clause:  bat  not 
witnessed,  was  decreed  probate,  there  being  strong  circumstances  to  show 
mat  he  mtended  it  to  operate  in  that  form.  The  presumption  from  such  an 
omission,  that  he  mtended  doin^  something  more,  is  slight,  and  may  be  repel- 
led by  slight  circumstances;  Harris  v.  Bedford-,  2  Philk  Prer.  177..  Where 
a  testator  had  executed  a  completely  formal  will,  and  two  codicils  formally 
drawn  and  subscribed,  and  a  paper  was  also  propounded  written  in  pencil, 
neither  dated  nor  signed,  describing  peisonsronly  by  initials,  and  not  even  re- 
Itrnngeonrectly  to  the  will,  supported  only  by  evidence  of  hand-writing  and 
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lanity  at  the  time,  the  Court  rejected  the  allegation;  Rymes  ▼.  Clarkson,  1 
Phill.  Prer.  S2.  And  where  it  hnd  been  in  the  executor's  possession  for  three 
years,  called  in,  and  revoked;  Scott  v.  Rhodes,  1  Phill.  Prer.  1!2. 

*  Where  it  appeared  that  the  paper  was  written  in  a  moment  of  levity,  and 
intended  clearly  to  be  merely  a  compressed  imitation  of  another  paper  shown 
him  at  the  time,  and  not  operative  as  a  will,  or  ever  recognised  as  a  subsisting 
will,  held  that  it  wanted  the  great  requisite  of  a  will,  the  ammtcs  iesiandiy  and 
could  not  be  construed  into  a  testamentary  disposition.    Held  also  that,  as  the 
mnimm  iettandi  h  the  very  point  into  which  the  Court  of  Probate  is  to  inquire, 
the  witness  might  be  examined  as  to  circumstances  under  which  it  was  made, 
but  such  witness  is  to  be  carefully  heard  by  the  Court;  Nichols  v.  Nichols,  3 
Phill.  Prer.  180.      Where  a.party  in  the  entire  absence  of  disorder,  and  of 
perfect  ciftpacity,  directed  his  solicitor  to  take  down  instructions  for  a  will, 
which  were  read  over  and  approved  of  by  him,  and  in  which  he  expressed -a 
clear  intention  that  his  wife  should  be  left  exactly  as  his  brother  had  -left  hia    • 
wife,  and  to  whose  will  he  had  been  executor;  the  Court  established  such  in* 
atroctiomi  with  his  brother^s  will  so  referred  to,  as  the  will  of  the  deceased, 
bat  struck  out  an  additional  clause  which  had  been  inserted  by  the  solicitor 
after  the  testator^s  decease  under  a  misapprehension  of  the  testator's  meaning, 
in  reference  to  the  different  circumstances  of  the  testator's  decease  from  that 
ef  his  brother,  viz.  the  dying  without  issue;  Wood  v.  Wood,  Prer.  1811;   I 
Phill.  357.     In  all  cases  where  a  paper  written  in  the  life-time  of  the  testator,^ 
but  not  reduced  into  writing  in  his  presence,  nor  rend  over  to  him,  has  been 
etrtabliahed,  the  principle  is,  that  the  intention  of  the  testator  was  perfectly 
dear,  and  that  the  paper  was  exactly  conformable  to  such  clear  and  decideli 
mtention;  and  the  more  distinct  and  deliberate  it  was  at  the  time,  the  more 
clear  shot)ld  be  the  proof  of  any  subsequent  alteration;    Ibid.  370;  and  see 
Bacy  V.  Bury,  Prer.  1791;  Campbell  v.  Campbell,  Prer.  !797;  Wingravev. 
Bye,  Prer.  1799;  Simpson  v.  Temple,  Prer.  1801;  Hoare  v.  Heyes,  1807. 
Where  the  question  is,  whether  a  paper  was  intended  as  the  final  declaration 
of  his  mind,  or  merely  preparatory  to  a  more  formal  disposition,  the  rnateriai 
wkh  which  it  ia  written  becomes  an  important  circumstance,    particularly 
where  the  deceased  made  his  will,  and  other  codicils,  formerly  written  in  ink, 
the  rational  conclusion  is  that  it  was  a  mere  memorandum  for  future  delibera* 
t»B,  and  not  a  finished  instrument;    Sanford  v.  Vaughan,  1  Phill.  Prer.  36. 
So,  In  considering  the  want  of  date  and  signature;  Ibid.     So,  where  the  pa- 
per refers  inaccurately  to  former  dispositions  in  the  will,  and  the  parties  are 
described  only  by  initials;  these  are  more  characteristic  of  loose  memoranda 
than  of  a  final  instrument,  deliberately  intended  to  operate;  lb.  37. 

Where  a  paper  contains  mere  instructions,  and  only  a  part  of  the  mtende^ 
disposition,  to  establish  it  by  circumstances  two  points  are  necessary ;  1  si. 
That  the  Court  be  completely  satisfied  that  the  deceased  had  finally  decided 
to  give  those  legacies;  2d.  That  he  never  abandoned  that  intentien,  but  was 
only  prevented  by  the  act  of  God  from  proceeding  to  the  completion  of  hia 
will.  Where,  therefore,  the  whole  matter  was  led  open  to  the  re-considera* 
tion  and  revision  of  the  deceased,  the  Court  said  they  would  not  grant  probate 
of  a  paper  of  this  description,  Without  the  strongest  evidence  that  his  intention 
was  fixed;  and  as  stopping  in  the  middle  is  a  presumption  that  he  did  not  in- 
tend to  proceed  to  execution,  the  onus  prohandi  lies  on  the  part  of  those  who 
set  it  up  to  show  the  full  determination  of  mind  on  the  part  of  the  deceased; 
and  on  the  other  hand,  the  inevitable  incapacity  which  prevented  him  from  ex- 
ecuting it;  a  dislike  to  proceed,  or  an  appearance  of  not  having  made  up  hw 
mind,  where  there  was  a  full  capacity  of  business,  and  sufficient  time,  coupled 
with  a  vacillating  character  of  the  party,  are  fatal  to  such  a  conclusion;  and 
the  Court  refused,  in  such  a  case,  to  admit  instructions  to  proof;  lievereux  v. 
Bullock,  Prer.  1809;  1  Phill,  60. 
Whera  the  intention  to  die  testate  was  clear,  and  the  party,  under  an  appre^ 
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faension  of  death,  lell  town  to  see  his  solicitor,  to  whom  he  dictated  the  inatruc* 
tions  propounded,  and  the  next  day  what  had  been  written  down  upon  his  dic- 
tation was  read  over  to  him,  and  approving;  and  aflcr suggesting  something  in 
additpn,  he  expressed  himself,  "  that  he  had  now  nothing  to  do  that  required 
a  thought,"  and  directed  the  whole  to  be  made  out  fair,  and  brought  to  him  to 
sign,  but  he  was  seized  with  a  fit  and  died  in  the  interim.  The  Court  held  that 
the  instrument  was  not  less  operative  for  the  disposal  of  his  property;  Hun- 
tingdon V.  Huntingdon,  2  Phil!,  Prer.  213. 

Where  a  party,  having  duly  made  a  vrill  disposing  of  his  whole  property, 
afterwards  made  another  will,  which  he  stated  that  he  had  made,  in  case  the 
lormer  will  should  be  by  any  of  his  relations  disputed,  and  nine  years  after , 
and  just  immediately  before  his  decease,  at  the  instigation  of  his  friends,  drew 
up  a  paper  of  instructions  for  a  new  will,  which  he  signed  where  he  had  stop- 
ped, and  the  next  day  sent  for  a  person  to  make  his  will,  but  directly  recogni- 
zed the  original  instrument  as  then  subsisting;  the  Court  pronounced  for  that 
mid  that  the  paper  of  instructions,  as  containing  together  the  will  of  the  de* 
ceased,  and  that  the  conditional  will  was  not  converted  into  an  absolute  one  by 
the  proceedings  instituted  to  ascertain  the  intention  of  the  testator.  Litiga- 
tion, in  the  sense  of  (he  condition,  means  vexatious  litigation,  where  uoprobo' 
hilia  causa-y  Ingram  v.  Strong,  2  Phill.  Prer.  294. 

Unfinished  instructions,  where  there  is  a  complete  will,  only  revoke  such 
will  as  far  as  they  go.  They  are  not  a  codicil  to  he  taken  in  addition,  but  re- 
^ocative  as  far  as  they  go,  and  to  be  taken  in  conjunction  with  the  will;  lb. 
313,  Where  a  paper  is  codicillary,  and  two  legacies  are  given  to  the  same 
person,  they  are  cumulative;  Ibid.  Where  there  is  a  complete  will,  and  an 
instrument  intended  as  the  inception  of  a  new  will,  but  not  completed,  the 
latter  legacy  supercedes  and  revokes  the  former  and  is  substituted  in  the 
place  of  it.  But  unfinished  instructions  admitted  to  probate,  the  intention  of 
the  party  being  clear,  and  the  completion  prevented  by  death  abne,  although 
there  was  nothing  beyond  mere  acquiescence  Musto  v.  SutclifTe,  2  Phill.  Prer. 
204.  Instructions  for  a  codicil  communicated  to  the  solicitor  by  a  third  per- 
son, and  reduced  into  writing  in  the  lile-time,  but  execution  prevented  by 
death,  admitted  to  proof;  Lewes  v.  Lewes,  3  Phill.  Prer.  109.  Where  the 
solicitor  taking  instructions  only  noted  down  the  legacies,  but  not  the  residua- 
ry bequest,  and  the  same  was  not  reduced  into  writing  in  his  life-time,  probate 
BS  to  that  refused;  Rookell  v.  Youde,  3  Phill.  Prer.  141. 

An  extract  from  a  letter  written  during  a  voyage,  expressive  of  testamentary 

*  A  codicil  is  a  supplement  to  a  will  annexed  to  it  by  the  testator,  and  to  be 
taken  as  part  of  the  same  either  for  the  purpose  of  explaining,  or  altering,  or  of 
adding  to, or  subtracting  from,  his  former  dispositions;  2  Bl.  Com.  500;  Swinb. 
part  1 ,  s.  6.  A  codicil  may  be  annexed  to  the  will,  either  actually  or  construc- 
tively. It  may  not  only  be  written  on  the  same  paper,  or  affixed  to,  or  folded 
up  with,  the  will;  but  may  be  written  on  a  different  paper,  and  deposited  in 
a  different  place.  A  codicil  may  be  annexed  either  to  a  devise  of  lands,  or  to 
a  will  of  personal  estate.  To  alter  the  former,  a  codicil  must,  by  the  Statute 
of  Frauds,  be  m  writing,  and  signed  by  the  devisor,  or  some  other  person  in 
fait  presence,  and  by  his  express  directions,  and  he  subscribed  in  his  presence 
by  three  or  four  credible  witnesses;  1  P.  Wms.  344;  andaote  1:  Ibid.  Dousl 
S44,  note  2;  Ellis  v.  Smith,  1  Ves.  jun.  11.  ^ 

So  a  will  of  personal  eskite  may  be  either  written  or  nuncupative,  provided 
in  case  of  its  being  the  latter,  it  merely  supply  an  omission  iathe  instrument' 
Therefore,  A.  havmg  disposed  of  part  of  his  effects  by  his  will  in  writing  may 
/dispose  of  the  residue  by  a  niJncupalive  codicil;  Com.  Dig.  Devise;  Raym. 
;  334.  But  such  codicil  does  not  operate  so  as  to  repeal  or  alter  a  will  A 
written  codicil  respecting  personal  estate  is  authei^ticeted  in  the  same  manner 
»B  9  Will  o/  suph  property. 
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1.  Bex  ▼.  Commissioners  of  Excise.  £.  T.  1788.  K.  B.  2T.  R.  381.       Buying  U 
It  appeared  by  affidavits  that  one  Parker,  proposing  to  take  up  the  business  (ie&liug  un 
of  a  dealer  in  foreign  wine,  on  the  15th  of  June,  1787,  gave  orders  for  a  pc^r- r;^*^ '^  n  ^ 
eel  of  wines  from  Oporto.     On  the  19tb  June,  he  purchased  six  pipes  of  port  ^^^^  4' 
at  a  public  sale  of  wines  by  auction,  to  remove  which  to  his  vaults  he  regular- 
ly obtained  a  permit  from  the  office  of  excise.     In  September  last  he  sold 
two  pipes  (his  wine  from  Oporto  not  being  then  arrived),  and,  in  order  to  en* 
able  them  to  deliver  them,  fie  took  out  a  licence,  directed  by  6  Geo.  3.  c.  69. 
8.  8.  to  be  taken  out  by  persons  dealing  in  foreign  wines,  and  made  the  entry 
a.  12.  of  the  vaults;  of  which  he  gave  notice  to  the  excise  officer,  requestins   [   404  1 
the  officer  to  take  an  account  of  his  stock.     The  officer  refused  to  give  credit 
lor  the  wines  in  his  cellar,  though  the  permit  was  shown  to  him,  assigning  as 
a  reason,  that  the  permit  was  dated  before  he  had  taken  out  his  licence,  or 
made  an  entry  of  his  vaults.     Parker  swore  that  he  did  not  intend  to  com- 
mence the  business  till  the  arrival  of  his  wine  from  abroad,  and  that  he  had  no 
intention  of  defrauding  the  revenue. 

Ptr  Cur.  The  first  question  is,  what  is  meant  by  a  dealer  in  the  6  Geo.  3* 
e.  SI.  We  are  of  opinion  that,  according  to  the  true  construction  of  it,  a 
buyer  is  a  dealer  for  this  purpose:  this  bears  no  analogy  to  the  case  of  bank' 
rupta  within  the  bankrupt  laws;  for  there  the  words  of  the  statutes  13.Eliz.  c. 
7;  21  Jac.  1.  c.  19.  8.2.  are  '^  a  person  who  seeks  his  living  by  buying  and 
selling,"  therefore  to  constitute  a  trader  within  those  acts  there  must  be  both 
•  baying  and  selling.  But  here  the  words  are  in  the  disjunctive,  '*  deal  in  or 
aell,"  and  we  cannot  vary  the  meaning  of  them  by  construing  them  to  be  buy- 
ing and  selling;  dealing  must  mean  something  which  does  not  include  selling. 
It  is  enacted  by  the  eighth  section,  that  no  person  shall  deal  in  or  sell  wine 
without  first  taking  out  a  licence,  therefore  any  person  who  intends  to  become 
a  dealer  must,  under  this  act,  take  out  his  licence  before  he  does  any  act  of 
dealing,  and  buying  is  an  act  of  dealing. 

intentions,  not  allowed  to  operate  as  a  codiciliary  disposition,  where  the  party 
returned  home,  lived  many  years  aHer,  and  never  in  any  way  recognized  of 
referred  to  it,  but  something  contrary  to  it  was  to  be  inferred  from  private 
memorandums  produced;  Fassmore  v.  Passmore,  Prer.  1811,  1  Phill.  216. 
It  is  not  a  conclusive  objection  (o  an  instrument  that  it  is  in  the  form  of  a  letter, 
if  it -contain  instructions  as.to  the  disposition  of  the  property  in  the  event  of 
death;  nor  need  it  be  in  direct  and  imperative  terms.  Wishes  and  requests 
have  been  deemed  sufficient,  lb.  2 IB;  and  see  IVIatthews  v.  Warner,  4  Ves. 
jun.  186.  Letters  of  a  testamentary  nature  written  previous  to  the  testator's 
leaving  the  country,  held  not  revoked  by  his  return,  where  he  distinctly  recog- 
nized them  as  the  intended  disposition  of  his  property;  admitted  to  proof; 
Strauss  v.  Schmidt,  3  Phill.  Prer.  209. 

A  codicil  in  the  form  of  a  letter  aderessed  to  the  testator's  nephew,  inten- 
ded as  a  confidential  trust,  and  not  to  be  communicated  until  afler  his  death, 
found  uncancelled  and  unrevoked;  established,  notwithstanding  a  subsequent 
will  containing  a  revocatory  clause;  Denny  v.  Barton,  2  Phill.  Prer.  575. 
A  person  buperscribed,  "  heads  of  a  will,"  in  which  subsequent  alterations 
were  proved  to  have  been  made,  and  that  in  his  last  sickness,  on  being  urged 
by  a  friend  to  make  his  will,  the  testator  said,  '^  that  he  had  written  the  heads 
of  hia  will,  and  signed  it,  and  that  it  would  do  very  well ;"  and  on  being 
urged  to  make  it  more  formally;  he  said  he  would,  but  that  which  he  had 
already  written  would  do  very  well,  and  he  died  shortly  after;  the  Court 
established  the  paper;  but  rejected  a  mere  memorandum  of  the  items  con- 
tained therein;  Bone  v.  Spear,  Prer.  1811.  1  Phill.  345;  affirmed  in  Deleg. 
J«16, 
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5,  Cook  ?.  Sholl.  E.  T,  1793.  K.  B.  5  T.  R.  ^55, 

And  wbm      This  action  of  trover,  for  several  pipes  of  wine,  was  tried  before  Heath,  J. 

a  permit  it  ji  appeared  that  the  plaintiff,  who  was  a  wine  merchant,  had  purchased  these 

?rc  on«   'pipes  of  one  Hicks;  which  the  defendants  seised  on  the  quay   at  Gloucester, 

boar  after   ^or  want  of  a  permit;  and  it  appearing  to  be  a  malicious  seizure,  the  jury  gave 

Jtc.  and      a  verdict  for  plaintiff  with  150/.  damages.     The  defendant  had  prosecuted  thb 

two  days     seizure  in  the  Court  of  Exchequer,  and  the  record  of  acquittal  was  read  in 

?®"  ^?'' ^*  evidence.     The  defendant  at  the  trial  insisted  that  the  permit  given  with  the 

•?intVd^  wine  was  out  of  time,  the  seizure  being  made  between  three  and  four  o'clock 

the  two       in  the  afternoon  on  the  20th  of  July,     The  learned  judge  was  of  that  opinion, 

daya  are      but  it  beinff  suggested  that  a  different  determination  had  been  made  in  the 

«®"P"^d    Court  of  Exchequer,  he  saved  the  point  for  the  opinion  of  this  Court,  with 

■*lJ]?®""  liberty  to  enter  a  verdict  for  the  defendant  if  it  should  be  adjudged. with  him. 

The  permit  which  was  annexed  to  the  report,  afler  stating  the  quantity  and 

description  of  the  wine,  was  as  follows:  "  This  permit  to  be  in  force  for  one 

hour  from  the  time  of  being  taken  out  of  Mr.  Hicks's  stock,  and  two  days 

more  for  being  delivered  into  the  stock  of  Mr.  John  Cooke,  granted    18th  of 

July,  morning,  nine."     The  question,  therefore,  between  the  parties  was, 

whether  the  two  days  expired  at  ten  on  the  morniog  of  the  20th,  or  whether 

the  permit  continued  in  force  for  the  whole  of  that  day.     The  Court  thought 

that  on  the  true  construction  of  the  permit,  no  doubt  could  be  entertained  but 

that  the  tinie  was  out  when  the  seizure  was  made,  and  therefore  there  roust  be 

a  verdict  entered  for  the  defendant. — Rule  absolute. 
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I.    RELATIVE   TO   WHO   ARE,  OR  ARE  NOT,  COMPE- 
TENT  AS. 

(A)  In  general. 

(a)  From  infamy  of  character,  p.  410.  (6)  From  want  of  religion,  p.  410. 
/c)  From  want  of  understanding,  p.  411.  (d)  From  interest,  p.  411.  (e) 
^rom  relative  situation,  p.  414.     (/)  Of  restoring  the  competency,  p.  4L4. 

(B)  In  particular. 
Isf.  Jls  to  inatrumenls, 

(a,)  As  to  anntiJLties.  See  tit.  Annuity.  (6)  Appraisements.  See  tit.  Ap* 
|>raisement.  (c)  Connected  with  Apprentices.  See  tit.  Apprentice,  {d)  As 
to  attornies.  See  tit.  Attorney,  (e)  As  to  arbitration  contracts.  See  tits. 
Arbitration  and  Award.  (/)  Aa  to  bail-bonds.  See  tit.  Bail,  (g)  As  to 
bills  of  lading.  See  tit.  Lading,  Bills  of  {h)  As  to  bills  and  notes.  See  tit. 
Bills  and  Notes,  (i)  As  to  charter-parties.  See  tit.  Charter-party,  (j)  .As 
io  Bonds.  See  tit.  Bonds,  (k)  As  to  check.  See  tit.  Check.  (/)  As  to 
composition  deeds.  See  tit.  Composition  Deeds,  (m)  As  to  Covenants 
See  tit.  Covenants,  (n)  As  to  deeds.  See  tit.  Deeds,  (o)  As  to  East  ln-> 
.dia  Company  Contracts.  S^e  tit.  East  India  Company.,  (p)  As  to  feoflfments. 
See  it  ^eoifments.  (q)  As  to  frauds,  contracts  connected  with  the  statute  of. 
Qee  tit.  Frauds,  Statute  of     (r)  As  to  grants.      See  tit.   Grants,      (s)  As  to 

fuarantees.  See  tit.  Guarantees,  {t)  As  to  indemnity  bonds.  See  tit. 
ndemnity.  (u)  As  to  insurance  policy  contracts.  See  tit.  Insurance, 
Policy  of  (v)  As  to  leases.  See  tit^  Lease,  {w)  As  to  marriage  coo- 
r  An^  1  *'^*^*^'  ^®®  **^*  Marriage,  (x)  As  to  mortgages.  See  tit.  Mortgage,  (y) 
L  406  I  j^g  ^Q  offices,  contracts  relating  to  the  sale  of  See  tit.  '^Office,  (z)  As  to 
partners  and  partnership  contracts.  See  tit.  Partners  and  Partnership,  (a  1  ) 
As  to  receipts.  See  tit.  Receipts,  and  the  heads  there  referred  to.  ((1) 
As  to  ship  and  shipping.  See  tit.  Ship  and  Shipping,  '(c  1)  As  to  Warranty. 
See  tit.  Warranty. 

2d.  Jis  to  property. 

*  A  etatement  in  an  information  that  the  wine  is  liable  to  forfeiture,  upon  being  imporie  d 
in  caaka  of  lesa  than  twenty-five  gallons,  without  spocificaliy  negativing  tlie  exceptions  i  ,o 
Geo.  3.  c.  17.  it  good  after  verdict;  and  the  crown  need  not  prove  the  quaiitj  of  the    wine; 
Attorney-General  y.  Sheriff^  Forrest.  43. 
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(a)  Real  property. 
See  tits.  Covenant,  Fixtures,  Fraud,  Statute  of,  Grant,  Heir,  Inclosures, 
Landlord   and  Tenant,  Lease,  Power,  Release,  Rent,  Repairs,  Repleyin, 
Taxes,  Use  and  Occupation. 

(6)  Personal  property,- 
See  tits.  Accounting,  Action  (or  not,  Account  Stated,  Action,  Apothecary, 
Apprentice,  Attorney,  Auction  and  Auctioneer,  Bail,  Bailment,  Banker,  Bank 
of  England,  Bankrupt,  Baron  and  Feme,i Barrister, Bastard,  Bills  and  Notes, 
Carrier,  Check,  Compost  ion  with  Creditors,  Contribution,  Copyright,  Corpo- 
ration,'Debtor  and  Creditor,  Deceit,  Distress,  Ecclesiastical  Persons,  Elec- 
tion,  Escape,   Executor  and  Administrator,   Fixtures,   Frauds,  Statute  o/. 
Freight,   Goods   Bargained  and  Sold;  Goods  Sold  and  Delivered,  Guaran- 
tee, Indemnity,   Infant,   Innkeeper,  Insolvent  Debtor,  Insurance,  Interest, 
Joint  Stock  Company,  Landlord  and  Tenant,' Legacy,  Lien,  Maintenance, 
Marriage,  Promise  of.  Master  and  Servant,  Money  had  and  Received,  Money   [  407  3 
Lent  arid  Advanced,  Money  Paid,  Mortgage,  Officer,  Overseer,  Pardon,  Pa- 
rent and  Children,  Partner,  Party-wall,  Physician,  Poundage,  Principal  and 
Agent,  Principal  and  Surety,  Printer,  Prize,  Respondentia,  Reward,  Salvage, 
Sherin*,  Ship  and  Shipping.  Simony,  Smuggling,  Spirituous  Liquors,  Stamps, 
Sunday,  Theatres,  Tithes,  Tolls,  Trustees,  Use  and  Occupation,  Usury,  Wan 
ger,  Work  and  Labovr,  Warranty,  Waste. 
3rcl    ^8  to  services, 
1.  Agents.     See  ante,  Principal  and  Agent.     2.  Apothecary.     See  aote^ 
tit.  Apothecary,     3.  Apprentices.     See   ante,  tit.   Apprentice;  Master  and 
Servant.     4.  Arbitrators.  See  ante,  tit.    Arbitration  and  Award.     5.  Attor- 
ney. See  ante,  tit.  Attorney.  6.  Auctioneers.  See  ante,  tit .  Auction  and  Auc- 
tioneer.    7.  Bail.     See  ante,  tit.   Bail.     B.  Brokers.      See  ante,  tit.  Prin- 
cipal and  Agent,     9.  Carrier.     See  ante,   tit.  Carrier.    10.     Counsel.     See 
ante,  tit.  Barristers.     1 1 .  Executors  and  Administrators.      See  ante,  tit.  Ex- 
ecutor and  Administrator.     1!2.  Factor.  See  ante,  tit    Principal  and  Agent, 
13.  Guarantees.     See  ante,  tit.  Guarantee.     14.  Husband  and  Wife.     See 
ante,  tit.  Baron  and  Feme.     15.  Infants.     See  ante,  tit.    Infant.     16.  Me- 
chanics.    See  post,  tit.     Work  and  Labour.     17.  Messengers  upder  com- 
mission of  bankrupt.     See  ante,  tit.    Bankrupt.     18.  Parish  Officers.     See  [  408^% 
ante,  tits.'  Churchwardens,  Overseers,  Parsh  Officers.     19.  Partners.     See 
ante,  tit.  Partner  and  Partnership. 
4ih,  As  to  individuals, 
(a)  Agents.     See  tit.  Principal  and  Agent.     (6)  Aliens.     See  tit.  AlieiK 
(e)  Assignees.     See  tits.   Bankrupt,  Bond,  Covenant,  Debtor  and  Creditor, 
Deed,  Insolvent  Debtors,  Lease,  Remainder,  Reversion,  Way,  Right  of    (d) 
Auctioneers.     See    tit.    Auctioneer,     {e)  Bankrupts      See  tit.  Bankrupts 
(/)  bastard.     See  tit.  Bastard,     (g)  Brokers.     See  tit.  Principal  and  Agent. 
(A)  Churchwardens.     See  tit.  Churchwardens.      (t)  Clergymen.     See  tit. 
Ecclesiastical  Persons.     (Jc)  Commissioners.     See  tits.  Bankrupt,  Customs, 
Excise,  Inclosure,  Insolvent  Debtor,  Lunatic.     (/)  Drunkards.     See  tit.  In- 
toxication,    (in)  Duress,  persons  under.     See  tit.   Duress,     (n)  Executors 
and  Administrators.  See  tit.  Executor  and  Administrator.,  (o)  Feme  coverts. 
See  tit.   Baron  and  Feme,     (p)  Gamblers,     See  tit.  Gaming,     {q)  Govera- 
ment  Agents.     See  tit.  Government  Contracts,   .(r)  Husband  and  wife.  See 
tit.  Baron  and  Ferae,     (s)  idiots.     See  tit.  Idiots,     (i)  Infants.     See  tit.  In-^ 
fant.     (tt)  Lunatics.     See  tit.  Lunatics,     (v)  Married  women.     See  tit.  Ba- 
ron and  Feme,     (w)  Outlaw.     See  tit.  Outlawry,     {x)  Overseers.     See  tit. 
Overseer,     (y)  Partners  and  Partnership.     {%)  Servants.     See  tits.  Master 
and  Servant;  Principal  and  Agent,     (a  1)  Smugglers.     See  tit.  Smuggling. 
(h  1)  Stockbrokers.     See  tit.  Stockjobbing,     (c  1)  Trustee&     See  tit.  Trua- 

tees*- 

II.    RELATIVE  TO  THE  ATTENDANCE  OF.  I  409  ] 

(A)    SUBPCENA,  p.  416. 

(B)  Habeas  corpus,  p.  416. 
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(C)    SUBP(SNA  DUCES  TECUM,  p.  417. 

(D)  Before  JUSTicfEs,  p.  417. 

(£) COMMISSIONERS  OF  BANKRUPT)  p.  418. 

(F)  Under  inclosure  act  and  courts  martial,  p.  4!S. 

(G)  Non-attendance  of. 
(a)  Action  for ^  p.  418. 
(6)  Bu  attachment  J  p.  419. 

III.    :_J! EXPENSES  OF,  p.  420. 

IV EXAMINATION  OF. 

(A)  In  chief,  p.  422. 

•  (B)  Cross-examination  OF,  p.  424. 

(C)  Re-examination  of,  p.  426. 

(D)  Credit  of  witnesses,  how  impeached,  p.  427. 

(E) SUPPORTED,  p.  428. 

'(F)    Of    THE  SOURCES   FROM   WHICH  HE  MAT    DERIVE  INFORM ATIO If ,  OR 
REFER  TO,  p.  429. 

V.    WITNESSES  ABROAD,  p.  430. 

VL SECONDARY   EVIDENCE  IN  RELATION 

OF,  p.  430. 

VII. THE  PRIVILEGES  OF,  p.  430. 

VUL    ^ NUMBER  OF. 

(A)  General  rule,  p.  431. 

(B)  In  trials  for  perjury,  p.  431. 
(C) treason,  p.  431. 

(D)  In  courts  of  equity,  p.  432. 

(E)  —  the  ecclesiastical  courts,  p.  432. 

IX. * CRIMINAL  PROCEEDINGS.  See  ante, 

Yol.  z.  from  p.  51 1  to  513. 

r  410  I     I    RELATIVE  TO  WHO  ARE,  OR  ARE  NOT,  COMPETENT. 

(A)  In  general.* 
Infamj  of  (^)  ^^om  infamy  of  char(uler, 

character  Leb  y.  Gansell.  H.  T.  1774.  C.  P.  Loffl.  376;  S.  C.  Cowp,  3. 

^7i^^9  Objection  to  reading  of  an  aflSdaYil  as  evideDce  of  convictioD  of  perjurf. 

fToroonvio  ^  ^*^*  ^^^^  ^y  Lord  MansJUtd,  that  conYiction  was  not  sufficient,  unless  judg* 
tion  ocea     Knent  thereupon;  he  said  he  thought  there  did  not  exist  a  case  in  law  where  a 
•ions  an  in  conYiction  could  be  read  before  judgments.     A  man  may  moYe  in  arrest  of 
competcn   judgment. 
^y*^  (h)  From  a  want  of  rdigion.'l 

*  In  general,  any  one  may  be  examined  as  n  witnbis  who  bus  understanding  and  memorj, 
and  \9  capable  ot  being  btiund  bv  an  oath. 

t  There  ate  many  onences  which  our  law  considers  such  blemishes  on  the  nK>ral  cberao- 
ter  as  to  incapacitate  from  giving  efidence  in  a  court  of  justice,  as  (reasoo  and  erery  spaciee 
of  the  crimen  falsi,  such  as  forgery,  perjury,  subornation  of  perjury,  attaint  of  falso  vertfiec, 
and  other  offences  of  the  same  kind  which  involve  the  charge  of  falsehood,  and  aflect  ifae 
public  administation  of  justice.  Some  kind.4  of  punishment  were  formerly  thought  to  b* 
marks  of  infamy,  and  therefore  witnesses  were  frequently  rejected  afrer  standing  io  th» 
pillory,  or  afler  tMranding,  these  being  the  usoal  punishments  for  crimen  faUi.  Btit  the  dis- 
tinction is  obvious,  and  now  clearly  settled;  it  i<  not  the  punishment,  but  the  nature  of  tbo 
offence  that  causes  in  (amy.  Thus,  it  is  no  objection  agtiinst  the  competency  of  a  witnae* 
that  he  has  been  in  the  pillory  for  a  libel  on  the  government,  or  for  a  trespass,  or  a  riot;  ho 
is  not  incompetent  unless  be  has  suffered  for  the  crimen  falsi,  as  for  perjury,  Jtc,  in  which 
case  it  is  the  crime  not  the  puni.*ihment  that  incapacitates;  and,  on  the  other  band,  afler 
judgment  for  the  latter  kind  of  offence,  he  is  not  competent,  though  the  ponisbmeot  may 
have  been  only  a  6ne.  It  is  not  the  punishment  but  the  crime  that  affects  the  compateooy 
of  a  witness.  The  rule  most  commonly  laid  down  is,  that  a  conviction  makes  the  witneav 
incompetent,  but  it  is  not  to  be  understood  the  conviction  alone  incapacitates,  for  oo  • 
moiion  in  arrest  of  judgment,  it  may  possibly  have  been  quashed.  The  judgment,  tbero- 
fore,  as  well  as  the  conviction,  must  be  proved,  and  can  only  be  proved  by  the  record,  or  by 
a  copy  of  the  record;  6  East,.  99.  Even  an  admission  by  the  witness  himself  of  bis  bein^ 
in  prision  under  judgment  for  grand  Inrceny,  or  of  his  having  been  gnilty  of  poijory  on 
another  occasion,  will  not  make  him  incompetent,  however  it  may  affect  his  credit. 

%  The  meat  eorroct  and  proper  time  for  asking  the  witness  waether  ths  form  in  whtob 
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Rbx  v.  Gilham.  P95.  N.  P.  1  Esp.  285.  A  Jew  wha 

Per  Lord  Kenyon,  C.  J.     A  Jew^  who  has  never  Cbrmally.  renounced  the  j^?n»*'^«« 
religion  of  his  anccstora,  but  considers  himself  a  member  of  the  established  ^^b„*f 
chnrch,  may  be  sworn  on  the  Gospela  the  estab 

(c)  From  toant  of  understanding. '\  ("4111 

(d)  Prom  interesli  lisliod' 

Walton  r.  Shelley.  T.  T.  1786.  K.  B.  1.  T.  R.  296.  chorchmay 

Ashhurst,  J,  The  general  rule  is,  that,  where  a  man  is  not  interested  in  the  ^^  thV^Go* 
event,  he  shall  be  a  competent  witness,  though  he  may  have  a  bias  upon  his  pel.* 
mind  with  regard  to  the  subject  matter.     As,  if  a  person  bring  two  several  ac-  A  mere  bi 
tions  against  two  defendants  for  the  same  battery,  in  the  action  against  one  the  ^t 
other  may  be  a  witness,  because  he  is  not  interested  in  the  event.     Any  ob- 
jection to  such  testimony  should  go  to  the  credit  rather  than  to  the  competent 
cy  of  the  witness. 

the  oath  is  about  to  be  administered  to  him  is  one  that  will  be  binding  on  his  conscience  itf 
before  the  oath  is  administered.  But,  aUhousli  a  witness  shall  have  taken  an  oalh  in  the 
usual  fcrn,  without  making  any  objection,  lie  may^  nevertheless,  b^  afterwards  ^skedf 
wbether  be  considers  the  oath  he  has  taken  to  be  binding  on  his  conscience.  But  if  the 
witness  answer  in  the  affirmative  that  he  does  con«ider  the  oath  which  he  has  taken  to  be' 
binding  upon  his  conscience,  he  cannot  then  be  any  further  asked  whether  there  be  any  other 
mode  of  swearing  which  would  be  more  binding  to  his  conscience  than  that  which  hat  been 
used;  2  B.  4>  A.  284. 

*  Atheists,  and  such  infide*s  as  do  not  profess  any  religion  that  can  bind  their  conscien^ 
ces  to  apeak  th«  truth,  are  excluded  from  beinz  witneMses.  Lord  Coke  indeed  says,  generally^ 
that  an  infidel  cannot  be  a  witness,  in  wnjch  denomination  he  intended  to  comprise 
heathens  as  well  as  Jews;  and  Mr.  Sergeant  Hawkins  thought  it  a  sufficient  objection  to 
tlie  competency  of  a  witness  that  he  believed  neither  the  Old  nor  the  Now  Testament. 
Lord  Hale  wras,  however,  of  a  dimirent  opinion,  and  strongly  points  out  the  unreasonable- 
ness of  ezcloding  indiscriminately  all  heathens  from  givins  evidence,  as  well  as  the  ineoiK 
sistency  of  aompelling  them  to  swear  in  a  form  which  they  may  possibly  cottsi.der  not 
binding.  It  were  a  very  hard  case,  he  say^,  if  a  murder  committed  here  m  the  presence 
of  a  lurk  or  a  Jew  should  be  dispunishable  because  such  an  oath  should  not  be  taken 
which  the  vritness  holds  bindiiig,  and  cannot  swear  otherwise,  and  possibly  might  think 
himself  aod«r  no  obligation  if  sworn  according  to  the  usual  style  of  the  courts  of  Englancf.- 
AU  donbts  upon  this  subject,  however,  are  now  removed  in  the  case  of  Omchund  and  Barker, . 
which  came  before  Lord  Chancellor  Hardwicke,  assisted  by  Lee,  Chief  Justice)  Willes^ 
Chief  Juf»tiee,  and  Parker,  C.  B.;  it  was  solemnly  decided  that  the  deposition  of  witness^ 
es  professing  the  Gentoo  religion^  who  had  been  sworn  according  to  the  ceremonies  of  their 
•rdligion  nnder  a  commission  out  of  Chancery,  ought  to  be  adniiiied  in  evidence.  And  it 
may  now  l>e  considered  as  an  established  rule,  that  infidels  of  any  other  couniry  who  belierer 
.in  a  God,  the  avenger  of  falsehood,  ought  to  be  received  here  as  witnesses,  but  infidels  who 
believe  not  that  there  is  a  God,  or  a  future  slate  ot  rewards  and  punishments,  eaonot  be 
admitted  in  itfiy  case. 

i  Persons  who  haw  not  the  use  of  reason  •«re,    from  their  infirmity,  utterly  incapable  of 

K'  ing  evidence,  as  persons  insane,  idiots  and  lunatics,  under  the  influence  of^their  malady, 
t  lunatics  and  other  persons,  who  are  subject  to  temporary  fits  of  insanity,  may  be  witw 
nesses  in  their  lucid  intervals,  if  they  have  sufficiently  recovered  their  understanding;  and  a 
pcrion  bom  deaf  and  dumb,  is  not,  on  that  account,  incompetent,  but  if  he  has  sufficient 
understanding  may  give  evidence  by  signs,  with  the  assistance  of  an  interpreter.  A  wit- 
ness must  nut  only  have  a  competent  share  of  reason,  but  also  to  know  the  nature  of 
an  oath;  children,  therefore,  who  are  not  able  to  understand  its  moral  obligation  cannot 
be  examined.  There  seems  to  be  no  precise  age  fixed  at  which  infants  are  excluded 
from  being  witnesses.  If  a  child  is  too  young  to  be  sworn,  it  fdlows  as  a  necessary 
consequence,  that  any  account  which  may  have  been  given  toothers  ought  not  to  btf 
admitted. 

t  All  interest  to  disqualify  must  be  either  an  interest  in  the  result  of  the  catlse,  or  of  air 
interest  in  the  record,  as  an  instrument  of  evidence.  It  may  further  be  observed,  that  it 
must  be  an  interest  in  the  result,  as  opposed  to  an  interest  in  the  particular  question  pro- 
posed to  the  witness.  If  the  witness  be  interested  in  the  immediate  result  of  the  cause,  \t 
IS  obvious  that  he  is  interested,  in  every  answer  which  he  gives  which  tends  to  that  result, 
therefore  is  competent  to  answer  any  question  in  favour  of  the  party  who  calls  hinr,  whether 
be  be  Of  be  not  irilerested  in  the  particular  question;  for,  being  interested  in  the  result,  he  i« 
iotereivted  in  any  answer  which  in  any  way  tends  to  that  result.  And  therefore,  in  such 
eases,  the  nature  of  the  particular  question  put  to  him  is  perfectly  immaterial.  It  is  now 
clearly  esiablishod,  that  no  interest  in  any  disputed  question  will  render  a  witness  incompe^ 
tent,  who  is  not  interested  in  the  particular  result  or  in  the  record;  Jordaino  v.  Lashbroke^ 
7T.  R.  601;  Smith  v.  Prayerr  7  T.  R.  50;  Bent  v.  Baker,  ST.  K.  27;  AbraheoM  v^ 
Bum,  Burr.  225. 
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[  413  1  3.     Caeter  v.  PEARcfi.  E.  T.  1786.  K,  B.  1  T,  R.  IG3. 

Or  poaibili  Per  BuUer,  J:  In  order  to  show  a  witness  interested,  H  is  necessary  to  prove 
ty  of  advan  ^^^^  ^^  ^^^  derive  a  certain  benefit  from  the  detertninatloQ  of  the  cause  ooe 

neu-consti    ^^Y  ^  ^"®  ot"^''- 

lute  &tiHi!i  3.    Jones  t.  Brooke.  M.  T.  I8ia.  C.  P.  4  Taunt.  464.  S.  P.  Townsend  t. 

eient  wft  Downing.  T.  T.  1813,  K.  B,  14  East,  566. 

o»i  to  iDca      Action  against  the  acceptor  of  a  bill  accepted  for  the  accommodalioii  of  the 

Iliu  di*e  i»  <^»*«^®i'>  the  Court  of  Common  Pleaa  held  that  the  drawer  wa»no(  a  competeot 

tere:»t  must  witness  for  the  defendant  to  prove  that  the  holder  received  the  bill  on  an  usu- 

ba  direct  in  rious  consideration,  on  the  ground  that  he  was  bound  to  indemnify  the  ac- 

tlio  event  afeeptor  against  the  eonsei|uence  of  an  acceptance  made  for   hiis  accommoda* 

Ii^nXpt "  tk)n,and would  therefore  be  liable  to  the  acceptor  not  only  for  the  principal  aum, 

To'^pny^^    ^^'  also  (or  aD  the  costs  with  which  he  might  be   charged  in  this  action.  The 

cos4» ;         liability  to  the  costs  of  the  action,  as  appears  from  varioos  caaes^  is  a  substaii:- 

tial  objection  to  the  competency  of  a  wttoessv  and  however  indifierenl  be 

may  be  in  other  respects  towards  either  party,  yet  if  lie  has  inciirred  snob  m 

liability,  he  has  an  inunediate  and  direct  interest  m  the  event  ol  the  aek. 

4.     Bent  v.  Baker.  B,  T.  1789.  K.  B.  5  T.  R.  27. 

Or  t^  Action  against  an  nndcrwriter  on  a  poRcy  of  insiiratice.     This^case  cam» 

^'^^''C      ^•^'■®  ^^^  Court  of  KingV  Bench,  by  writ  of  error,  fron>the  Coert  of  Com*^ 

fcinwiTf  of  "^"^  Pleas;  a  writ  of  error  was  afterwards  brought  to  reverse  the  judgment  of 

the  verdict  ^^^  Court,  bat  was  at  length  abandoned.     The  priocipat  questioik  in  uiat  case 

ur  j(i{%        was  whether  a  person,  wWhad  been  employed  as  broker  by  the  plaintiff  ior 

■^•c^t.         procunng  the  poNcy  to  be  subscribed  by  the  defendant,  and  had  afterwards 

himself  subscribed  the  pc^icy  as  assurer,  was  a  competent  witnesa  for  the  de* 

fendant.     The  Court  adjudged  that  he  was  corapiSteiit. 

Lord  Kenyon,  C.  J.,  Builer,  J.,  and  Grose,  J.,  held  that  he oeght  net  t^ 
Hare  been  rejected  on  the  broad  and  genera^gToulrd,  because  he-  was  not  iir- 
terested  in  the  event.  Ashhurst,  J.,^  on  a  narrower  ground,  becaoBe-ihe  wit- 
ness stood  in  the  particular  situation  of  broker,  and  having  made  hiJoaaelf  a 
party  to  the  policy,  he  ought  not  to  be  allowed  by  his  own  act  to  deprive  eilhe* 
party  of  the  benefit  of  his  testimony.  The  other  judges  concifrred  id  that 
opinion;  but  by  Lord  Kenyon,  C  J.  r  '*Tlie  objection  is,'*  said  he,  "that  the 
r  413  1  ^'^^^^^  ^^'"^  underwriter  on  the  same  policy.  I  must  acknowledge  that  there 
^  ^  ha ve-beea. various  opinions  upon  this  subject,,  and  that  it  is  impossible  te  recon- 

cile all:  the- cases..  Then  we  have  only  to^  consider  what  aretbe  principles  and 
go«>d  sense  to  heextraclcd  from  them  aH.  I  think  the  principal'  is  tbis^  if  the 
proceeding  in  the  cause  cannot  be  used  for  him,  he  is  a  competent  witn««Sy.al- 
though  he  may  entertain  wishes  upan  the  subjecty^for  that  orJy  goes  to  his  ere* 
dit,  and  not  to  his  competency^ 

ft.     Burden  v.  Bro>\-nino.:  T.  T.  1»06.  C.  P.  1  Taunt.  530.  Rex  v.  BiaToie 
T.  T.  T804.  K,  B.  4  East,  681;  S.  C\  I  Smithy  2«,  S.  P.  Bartlety- 
iTnrfifiir  ^'  Pakergidb.  4  East.  57T.  n. 

snru^rttle  BuIler,..!.  That  a  record  of  convictron  may  be  given  in  evidence  intW 
lio)d»wb«re  ^n>e  manner  in  a  civil  swty  it  must  be  understood,  at  leasts  with  this,  limit*- 
IL  wa»o6  tion,  that  the  party  wha  offers  such  evidence  was  not  a  witness  6ntbe  prose— 
tained  only  etitton.     To  admit  the  record  as  evidence  on  any  other  condttton  wodd  u  ef^ 

i^n  Urtitto  ^*^  **^^*^  ^^  P**"^^  ^°  asuit  to  give  evfdence  fbr  himself  The  record  msucii. 
^y^         ^    a  case  seems  from  every  principle  inadmissible,  and  the  rule  mast  be  the  sane 

whether  the  conviction  was  foimded  solely  on  his  testimony ^ or  whether  kis  tes» 

timonfy  wa»  corroborated  by  other  evidence. 
But  ft  ^it    6.     Evans  v.  Williams.  T.  T.  I7ff8.  K.  B.  7  T.  R.  4»l.  n.  8.  P.  ItwtRawc 
■•"  '»*.»  ▼.  Atkinson.  M.  T.  IT97.  K.  B.  7  T.  R.  48a. 

Sp^eJrincli  ^^  ^^^^^  ^^  aisumpsit  for  money  paid  to  the  use  of  the  parties^  who-  were 
ain^him  »^'»P-owners,  Lord  Ke»yon  admitted  the  captain  to  ppove  that  he  had  received 
to  each  par  the  nroney  from  the  plaintiff  for  the  .defendant's  use,  for  he  stood  indifierent 
ty,  i«  com  between  this  parties,  and  wliichevcr  way  the  verdict  might  go  he  was  ecmalbr 
fe:ent.       answcrahfe.  ^ 


WITNESSES.— From  relative  saualion.  907 

7.     Trela^vney  v.  Thomas.  M,  T.  1789.  C.  P.  1  H.  Bl,  303.  Though 

A.  having  given  a  general  bond  to  B.  for  the  payment  of  money,  which  >*  ^[    n*j!!u'* 
is  understood  between  them  is  to  be  applied  towards  indemnifying  B.  from  gio„\,f  iq 
the  expenses  of  an  election  in  which  B.  is  a  candidate.     In  an  action  brought  lereat  it 
by  G.  against  D.  for  money  advanced,  and  services  performed,  in  supporting  incapaei 
the  interest  of  B.,  at  the  request  of  D.,  A.  is  not  a  competent  witness.  J"^**  ^'' 


wher« 

in -exit 

t«nce  ill  not 


i.     Warden  V.  WiLUAMsoN.E.T.^1^  1  Taunt.  378.-  unce^^rf* 

One  of  several  co-plaintifTd  came  forward  voluntarily  to  disprove  the  de- appar<siit. 
fbndant^s  liability  to  the  demand  made  upon  him.     The  Court  said,  he  may  be 
admitted  with  the  consent  of  the  adverse  party,  though,  at  the  same  time  he  One  pnrt^ 
defeats  the  claim  of  those  who  jointly  sue  with  him;  for  if  the  plaintiff  were  «n»y  •»•  ^!^ 
to  make  a  declaration  against  his  interest  out  of  court,  evidence  of  ^^o^^^*"*- ^^"^^IJ^y".* 
fion  would  be  admissible;  and  how  is  the  proof  less  credible  (sajd  Mansneld, 
C.  J.)  if  with  the  consent  of  the  defendant,  who  waives  all  objection  to  his  tes- 
tinMMiy,  he  declares  the  same  thing  upcm  onth  at  the  time  of  the  trial. 
9.     Rex  v,  Woburn.  M.  T.  1811.  K.  B.  10  East,  396. 

Per  Cur.     As  a  party  to  the  suit  is  not  suffered  to  be  witness  in  support  of  T^»^»g*>  "^ 
his  own  interest,  so  he  is  never  compelled  in  courts  of  law  to  give  evidence  "5*1^1,1^^.*" 
for  the  opposite  party  against  himself,  in  a  question  of  settlement  between  two  ■   414*1 
parishes,  the  rated  inhabitants  of  either  parish,  being,  in  reality,  the  parties 
to  the  proceeding,  cannot  be  compelled  by  the  adverse  party  to  answer  against 
their  own  interest.  <  A-eo^defea 

10.     Brown  v.  Brown.  E.  T.  1808.  C.  P.  4  Taunt. -732.  dam  after 

A  co-defeirfaot,  who  suffered  judgment  by  defouh,  appeared  as  witness  judgment 
lor  plaiatifi:     Per  Cur.     He  is  not  a  competent  witness  for  the  plaintiff,  ^<>r  j^/j^'^*^''^ 
if  the  plaintiff  succeeds  he  would  be  entitled  to  a  contribution  from  the  co-^^^^  ^^  J^ 
defendant;  and,  if  the  plaintifi  fail,  he  himself  will  be  liable  to  the  whole  of wiuiest  fnr 
the  demand.  plaintifT. 

11.     Bent  v.  Baker.  H.  T.  1789.  K.  B.  3  T.  R.  27,  Jnterett  ao 

Per  Cur.  Interest  gained  subsequent  to  the  suitor  having  interest  in  the  tes-^JJI^®^^^^  ' 
timony  of  the  witness  does  not  render  him  incompetent.  .uiio,  hffd 

(e)  J^rom  relative  eiluoHon.     See  anie^  tits.  Attorneys  Deed;  Principal  and  an  intareft 

Agent.  -in  hie  toati 

(  /  )  Of  restoring  the  competency*  ""^^^.y*  *'^«» 

K    Rex  v.'G.sburn.  M.  f.  1814.  K.  B.  15  East,  57.  ^.Juair'* 

On  a  question  of  settlement,  where  the  point  for  the  consideration  of  the  ^^  incom 
Court  of  King's  Bench  was,  whether  a  witness  j)r6duced  by  the  appellants  potency  ap 
could  be  examined  after  having  admitted,  in  his  examination  on  the  voire  «^**;«>f"3^" 
that  be  was  the  occupier  of  a  cottage  in  the  appellant's  township,  but  that  he  ^.^  j^ 

had  never  been  charged  with  or  paid  any  public  rate  or  tax  m  that  township..  ^^  ^^^  ^   , 

The  Court  held,  that  there  was  no  ground  for  objecting  to  his  testimony,  naivre,  be 
and  that  it  was  not  necessary  for  the  appellants  to  produce  the  rate  in  order  to  remoTed 

negative  the  rating.  ,«.r^         ^.^  f415  1 

*  2.  Anon.  H.  T.  1791.  K,  B.  1  Burr.  423.  I  ^^fj 
Per  Ix)rd  Mansfield,  C.  J.     It  is  said  to  have  been  solemnly  agreed  by  the  ^^^J^^ 

judges  that,  where  a  person  had  a  legacy  given  him,  and  did  release  it,  he  was 
a  good  witness  to  prove  the  will. 

♦  In  ancient  timee  it  waa  effected  In  many  caaes  by  a  proceeding  then  in  nae,  called 
nrcatioR.  Bnl  it  waa  afterwarda  fonnd  neceaaary  to  aboliah  thia  mode  of  (rial  by  pnrga. 
Son,  and  therefore  the  atal.  18  Eliz.  c,  7,  a.  8,  enacted,  that  peraona  admitted  to  the  b^- 
<fit  of  dewy  ahonid  no  longer  be  delivered  to  the  ordinary  for  porgatjon,  bat.  afier  the 
dnrcv  allowed  (now  aboliahed)  and  burning  in  the  hand,  ahonid  forthwith  be  enlarged  and 
detiTered  out  of  priaen.  In  the  conatrnciion  of  thia  atalnte  the  jiidgea  held  that  aa  the 
old  mode  of  pargation  waa  ihaa  taken  away,  the  burning  in  the  hand  ahoald  be  conaidered 
a.  havin*  theaame  offecl  in  clearing  away  the  di«ibililica  of  conviction.  It  waa  never  the 
"lenl  o?  the  rtate,  aaid  Lord  Chief  Justice  Treby .  in  Lord  Wafwick'a  cnae.  merely  o 
•et  at  Iar«,  lind  leave  him  a  convict  felon,  bill  when  it  sa.d  -delivered  .t  mean  de- 
der"vere?  free  from  all  incident  and  farther  penaliiea,  aa  if  delivered  opon  parg.Uon. 
Hence  the  burning  in  the  hand  waa  considered  in  ihe  nature  of  a  atatote  pardon;  Hob.  29z.        , 

1   Wbate^^^^^^^  wimeaamay   have   had,  if  he   ia   ^'^T'""^.  ""^ '' ^J^^^Z  h^ 

Mvment:  or  any  other  means,  when  be  ia  ready  to  beaworn.  there  is  °o  objection  to  hia 
SSLpSSicy      See  particnlar  title,  wcording  to  the  tabject  matter.     Semble,  (hat  d» 
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A  witn...  II.    RELATIVE  TO  THE  ATTENDANCE  OF  • 

must  be  (A)  Subf(E?7A. 

■ubpoontaed,  j,  Bowles  v.  Johnsoi*.  M.  T.   1743.  K,  B.  I  W.  Blac.  37. 

for  It  has         p^^.  ^rjght,  J.  A  person  not  properly  subpoenaed  is  to  be  looked  upon  on- 

derihate    ^Y  as  a  stander-by,  and  it  is  no  cbntempt  of  the  Court  of  Nisi  Priua  for   a 

yen  a  per    stander-by  to  refuse  to  be  examined,  much  less  of  this  Court 

0OQ  actuaHy  present  at  the  trial  may  refuse  lo  be  sworn  unlesss  he  have  been  duly  subpcsnaed. 

Hammond  v.  Stewart.  H.  T,  1781.  K.  B.  1  Stra.  510. 
The  aabDCB      In  this  case  the  subpoena  was  not  served  till  two  o'clock  in  the  afternoon  m 
pa  or  lick   ihe  city  to  atteod  the  sittings  that  day  in  Middlesex,   which  the   Court  held 

beaerved  ti^^  too  short  notice. 

roasoncble  3.  Doe,  d.  Andrews,  v.  Jupp.  T.  T.  1778.  K.  B.  Cowp.  845, 

time  Uafore     This  was  an  application  for  an  attachment  against  J.,  the   attorney   for  the 
lh«  trial;     defendant  in  this  cause,  for  a  contempt  in  refusing  to  give  evidence  upon  being 
-J  .       ,     served  with  a  subpcBna  ticket  in  court  at  the  trial.     J.  was  a  subscribing   wit- 
pa^rtTbi  ia^^^  ^°  *"  agreement  under  which  the  ejectment  was  brought,  and,  in  conse- 
court  at       quence  of  his  refusal  to  give  evidence  of  his  attestation,  &.C.,  the  plaintiff  was 
London  or  nonsuited.     The  reason  he  assigned  was,  that,  being  the  defendant's  attorney, 
IVestodin    he  was  not  bound  to  give  evidence  to  the  prejudice  of  his  client.     On  show- 
t?me*of  ^he  '"6  cause  against  the  attachment,  an  affidavit  on  the  part  of  J.  was  read,  stat- 
tria?hemay  '"g  ^^^^  seven  tickets  had  before  been  annexed  to  this  subpoena  whereas  there 
be  aubpo    ought  Co  be  only  four  persons'  names  to  one  subpoena,  and  that^  no  oath   was 
need  then,  tendered  to  him.     Lord  Mansfield,  J.     I  think  the  attorney's  original  misbe- 
haviour is  aggravated  by  his  present  defence.     By  attesting  an  instrument,  a 
man  pledges  himself  to  give  evidence  of  it  whenever  he  is  called  upon.  Here 
j.  416  ]  the  attorney  is  in  court,  and  refuses  from  corrupt  motives  avowed  by   himself. 
That  he  was  attorney  to  the  other  side,  is  no  reason  for  breaking  his  engage- 
ment with  the  plaintiff;  an  attorney  has  no  privilege  to  refuse  to  give  evidence 
of  collateral  fact.s:  1  have  known  an  attorney ' obliged  to  prove  bis  client's 
having   sworn  and  signed  the  answer  upon  which  he  was  indicted  for  peijury, 
4.  Smalt  v.  Whitmill.  M.  T.   1769.  K.  B.  2  Stra.  1054. 
T***  ■**'  , ,      An  attachment  was  moved  for  against   a  witness  for  not  attending,  being 

be^nereoDid '"^f'^"*^^*^*  ^"*^  *^^''*"?  *  ^^*^^*^  But  it   appearing  not  to  be  personal 

otbenviae  service,  (he  Court  held  it  not  sufficient  to  warrant  a  proceeding  criminally  a- 
bo  cannot  gainst  him;  whether  it  would  do  in  an  action  they  would  not  declare.  It  was 
be  attached  also  said  that,  though  a  shilling  is  what  is  constantly  given  with  a  subpoana, 
for  non-ap  y^j  jf  jj^g  witness  comes  far  there  ought  to  be  a  tender  of  reasonable  charges, 
pearance.  ^1^^  Habeas  corpus. 

Apriioner'  ^'  Gerry  v.  Hopkins.  M.  T.  1701.  K:  B.   2  I^.  Raym.  851. 

in  ezecu  The  pLiintiff  brought  an  action  against  the  defendant  for  money  received  to 

tionmaybefais  use,  and  upon  other  promises;  and  the  question  arose  from  the  acceptance 

brought  up  of  one  of  Mr.  Shepherd,  the  goldsmith's  notes,  who  was  become  bankrupt, 

by  babeaa    ^^     ^^^  notice  for  trial  havins  been  civen.     It  was  moved  for  a  habeas  cor- 
/corpus  to  '  &  f«» 

give  evi       name  of  a  witness  inserted  in  the  copy  of  ihe  subpoena  at  the  time  or  the  service  may  b« 

ilence,t        inserted  in  the  original  ivhon  the  witness  is  called    upon  this  sobpccna;  Wakefield  v.  Gill, 

Holt,  526. 

*  The  process  which  courts  of  law  have  ioatitated  for  the  purpose  of  competliDg  tb^ 
attendance  of  witnesses  is  by  the  writ  of  iubpana  ad  t€8iifieandum.  This  writ  com- 
mands the  witness  to  appear  at  the  trial  to  testify  what  he  knows  in  the  caosei  ondnr  tb« 
penalty  of  100/,  to  be  forfeited  to  the  king.  As  only  four  witnesses  can  be  included  in  one 
writ  of  sabpcBna,  several  wtits  are  frequently  necessary.  In  order  to  save  expense*  itisset- 
'  lied  that  leaving  a  ticket  containing  the  substance  of  the  writ  will  be  as  eoectaal  as  tbs 
writ  itself,  but  the  writ  ought  to  be  shown.  ' 

t  If  the  witness  be  in  custody  at  the  time  of  the  trial,  the  only  way  of  bringing  him  in- 
to court  to  give  evidence  is  by  habeas  corpus  ad  testificandum.  This  writ  is  obtained 
upon  motitin  in  court,  or  application  to  a  judge  at  charabersp  founded  upoq  an  affidavii 
staling  that  he  is  a  matcijal  witness,  and  willing  to  attend. 

t  So,  a  sailor  on  board  n  king's  ship  may  be  brought  up  by  this  writ,  if  ho  have  been 
previously  subpoBnaed  and  be  willing  to  atiend,  Cowp.  672;  but  the  Court  will  not  grant 
ihif  writ  to  bring  up  a  prisoner  of  war.  The  pioper  way  of  proceeding  in  that  case  is  by 
application  to  the  Secretary  of  State:  Dougl.  420.  So,  where  the  application  appeared  to 
|)e  a  mere  contrivance 'to  remove  a  prisoner  in  execution,  the  Coart  refused  to  grant  ii;  ^ 
Bgrr,  1440,    Also  by  sUt,  44  Geo.  3,  q.  10.  s,  2,  a  judge  of  tbis  cpurt  may  aw^J  a  mil 
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pu»  ad  i^MficandMim  to  briog  Shepherd  out  of  the  Marshalsea,  where  he  was 
in  ezecution,  ta  Guildhall,  which  was  granted. 

2.  Bardusv.  Shortkr.  M.T.  1743.  K.  B.  Barnes,  223. 

Plaintiff  moved  for  vihabeas  coiytu  to  bring  two  prisoners  in  the  Fleet,  both  Tlioogli  for 
charged  in  the  execution,  to  the  sittings  at  Guildhall,  to  testify  in  this  cause,  "'^*''y '^^ 
upon  an  affidavit  of  their  being  material  witnesses;  and  a  rule  was  made  to^^*^     "^  ' 
show  cause  why  such  habtas  coijms  should  not  be  granted. 

The  last  time  this  question  was  before  ^11  the  judges,  seven  against  six  were 
of  opinion  that  the  habeas  corptts  could  not  excuse  the  warden,  but  he  would 
be  liable  to  answer  for  an  escape.  ,  r  417  T 

(C)    SUBPCENA  DUCES  TECUM.  tt^  i 

1.  Amet  V.  Long.  T.  T.   1808.  K.  B.  9  East,  473.  rcenaduco- 

Per  Lord  Ellenborough,  C.  J.     Upon  a  subpana  duces  iecum^  if  the  writing  tecum/ 
the  witness  is  called  upon  to  produce  would  have  a  tendency  to  subject  him  to  ilie  ^^^» 
a  criminal  charge,  or  to  penalty,  or  any  kind  of  forfeiture,  the  Court  will   ex- '?^"*' '.'^^" 
cttse  him  from  it,  as  well  as  from  answering  any  question  of  the  same  tendency;  ,^|,"t'|,|, 
bat  from  analogy  to  the  rule  respecting  parol  testimony  (and  there  seems  to  be  produced 
no  good  reason  for  allowing  a  greater  privilege  in  the  one  case  than   in  the  or  a  Uwful 
other),  he  would  not  be  excused  from  producing  a  paper  in  his  possession  re- ^^e^""* '^* 
levant  to  the  matter  in  issue,  on  the  ground  that  it  might  establish  against  him  ^?7.'  . 
the  fact  of  his  being  in  debt,  or  subject  him  to  a  civil  suit.  that  the  in 

2.  Amet  v.  Long.  1807.  N.  P.  1  Campb.   14.  «trunient 

It  has  been  decided  that  an  action  will  lie  against  a  party  who  refuses  to  belongs  to 
produce  a  paper  in  his  actual  possession,  though  the  legal  custody  nuiy  be-  !^"|'^^f'' *  if 
lone  to  another.  *'      "*.  *• 

(D)  Before  JusTicRs.y  uf  the  wU 

(£)  Before  commissioners  of  bankrupt.     See  an/e,  tit.  Bankrupt.         [  418  \ 

Miles  V.  Dawson.   1795.  N.  P.    I  Esp.  405.  nest,  is  no 

Per  Lord  Kenyon,  C.J.     A  witness  is  not  compellable  by  subp<Bna  duces  ^^^^*^^\ 
iecmm  to  produce  all  papers  which  do  not  teed  to  criminate  himself,  but  may  f"  j  ,  *^ 
vkhhold  a  document  under  which  he  derives  title.  criminate 

of  h^eas  t^rpuB  to  bring  up  a  prieoner  from  any  gaol  or  prison  in  tlie  onited  kingdom,  ihe  witn^ff 
for  the  psrpose  of  giving  evidence  in  any  coart  of  record  in  England.  it  is  an  ef 

*  If  a  person  who  is  not  a  party  to  ihe  caose  have  in  his  possession  any  written  instra-  ciMC-t 
BODt,  &c.  which  would  be  evidence  for  the  trial,  instead  of  a  common  sabpcena,  he  mast 
bo  served  with  a  tubptena  duces  tecum,  commanding  him  to  bring  it  with  him  and  pro- 
duce it  at  tlie  trial.  In  trover  against  the  messenger  onder  a  commission  of  baolcroptcy,  U 
wee  held  that  the  defendant  was  not  bound  to  prodoce  the  proceedings  iinder  the  eomosifr 
■ioa»  tbovgh  the  defendant  had  notice  given  to  prodoce  them;  Law  v.  Wells,  Peake, 
9S.  Kenjon,  C.  J.  1791.  And  it  was  held  in  one  case  that  the  solicitor  nndera  com- 
Diiflsion  of  bankniptcy  is  not  onl)  not  boand  to  prodace  the  proceedings  nnder  a  subpana 
duces  tecum,  hot  th&t  he  would  not  be  jastified  in  so  doing,  as  the  papers  belong  not  to 
himeelf,  but  to  the  assignees;  Bateson  v.  Hartsink,  et  al.  4  Esp.  43.  itut  it  has  been  sinco 
nUed  to  be  a  public  duty  to  produce  the  proceedings;  Pearson  v.  Fletcher,  5  Esp.  90.  In 
eases  of  this  nature  the  discretion  of  the. judge  at  Nisi  Prius  will  guard  the  interests  of 
third  partiea ;  Cersen  v.  Dubois,  Holt,  239.  Disobedience  to  the  writ  by  the  w  tness  will 
not  warrant  the  reception  of  parol  evidence,  but  whero  the  witness,  in  frnod  of  the  sobpcB- 
n»t  transferred  the  documeiit  to  the  ndverse  party  in  the  cause,  it  was  held  that  parol  evi- 
4eBee  waa  admissible;  Leeds  v.  Cook  &  Us.  4  JE^p.  c.  256. 

1  Hagistrates  have  not,  in  general,  any  authority  to  compel  the  attendance  of  witnesses 
lor  the  purpose  of  a  summary  trial,  except  under  the  special  provision  of  acts  of  parlia- 
■Bent;  as  the  statute  2  and  3  Phillip  and  Mary,  c.  10.  requires  them  to  take  the  examina- 
tion of  persona  who  bring  a  prisoner  before  them  on  suspicion  of  feloiry,  it  incidentally 
gives  a  power  to  examine  them  upon  oath,  and  to  summon  by  their  warrant  any  other  pei'r 
•one  who  appear  to  be  material  witnesses  for  the  prosecution  to  appear  before  them  and 
give  evidence.  And  it  may  be  laid  down  as  a  general  rule  that,  wherever  magistatea 
are  anthorised  by  act  of  parliament  to  hoar  and  determine,  or  to  examine  witnesses* 
tfaeyhave  incidentally  a  power  to  take  the  examination  on  oath,  Dalt,  Just.  e.  6;  and 
see  Stat.  15  Geo.  8.  c.  39.  which  gives  such  power  for  the  purpose  of  levying  penalties  or 
making  distresses, 

t  But  it  has  since  bren  held,  that  a  solicitor   may  be  compelled  to  produce  his  client's 
papers,  whore  such  production  will  not  operate  to  his   prejudice;  Popeland  v.  Watts  and 
moother,  exeeutors  of  Gnbbins,   1  Stark.  95.     Out  the  Court  will  satisfy    itself,  that  no 
l^^c^  conse^neoce  is  likely  to  ensue  before  it  will  permit  the  ^ostr^me^t  to  boused; Ibid. 
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'  (F)  Under  tnclosure  act  and  courts  martial* 
(G)  Non-attendance  of.I 
(a)    Action  for. "I 
Amet  v.  Long.  T..T,  1808.  K.  B.  9  East,  473. 
A  declara        The  writ  of  subpxna  duces  tecum  is  of  compulsory  obligation  on   a  witness 
**°".°8"""^  to  produce  papers  thereby  demanded,  which   he  has  in  his  possession,  and 
fornot^'pro  ^h'ch  he  has  no  lawful  or  reasonable  excuse  for  withholding,  of  the  validity 
dacing  pa     of  which  excuse  the  Court,  and  not  tlie  witness,  is  to  judge;  and  in  an  action 
pen,  Qver   against  a  sheriff's  bailiff  for  disobeying   such   writ,  who,  having  been  sub- 
uig  that  he  poenaed  in  a  former  action  by  the  plaintiff  against  another  to  produce  the  war- 
could  nave  ^^^^  under  which  he  acted,  had  neglected  so  to  do,  whereby  the  plaintiff  was 
Uiem  and   nonsuited;  his  ability  to  produce  the  warrant,  and  his  want  of  just  excuse  for 
had  no  law  not  producing  it,  are  sufficiently  alleged  by  stating  that  he  could,  and  might  in 
ful  excuse,  obedience  to  the  said  writ  of  subpoena,  have  produced  nt  the  trial  the  said  war- 
suffioe8.§     rant,  and  that  he  had  no  lawful  or  reasonable   excuse  or  impediment  to  th« 

contrary. 
I  419  ]  (h)  By  aUachment. 

1.  Hammond  v,  Stewart.  H.  T.  1734.  K.  B.   1  Stra.  610. 
A  dulj  iub      rp^^  defendant  summoned  one  Turner,  a  witness,  to  attend  the  trial  of  the 
neas^brnot  ^ause,  who,  on  the  serviceof  the  subpoena,  said  he  would  not  attend,  but  run 
Bitendiog  is  the  hazard  of  forfeiting  the    100/.    penalty;  and  on   affidavit   of  this  H  was 
eubject  to  moved  for  an  attachment  that  the  defendant  might  not  be  put  to  bring  his  ac- 
an  attach     |jon  upon  the  statute,  saying,  that  it  was  done  every  day  in   Chancery,   even 
'*^''l       for  not  attending  a  Master  upon  his  warrant;  and   in  the  principal  case  the 
Court  made  a  rule  to  show  cause.     And  this  term  the  rule  for  an  attachmeot 
msi  against  the  witness  was  discharged,  it  appearing  that  the'  subpoena  was  not 
served  till  two  in  the  aflernoon  in  the  City  to  attend  the  sittings  that  day  io 
Middlesex,  which  the  Court  said  was  too  short  notice,   and  that  witnesses 
ought  to  have  a  reasonable  time  to  put  their  afTairs  in  such  order  that  their 
attendance  upon  the  court  may  be  as  little  prejudicial  to   themselves  as  pos- 
sible. 
If  he  were  ^-  ^MALT  V.  Whitmfll.   M.  T.   1768.  K.  B.  2  Stra.  1054. 

^raonally*      An  attachment  was  moved  for  against  a  witne.ss  for  not  attending,  being  sub- 
]sorved,  "     poenaed,  and  having  a  shilling  led;  but  it  appearing  not  to  be  personal  service, 
the  Court  held  it  not  sufficient  to  warrant  a  proceeding  criminally  against  him; 
whether  it  would  do  in  an  action  they  would   not  declare.     It   was  also  said 
that,"tbough  a  shilling  is  what  is  constantly  given  with  a  subpoena,  yet   if  the 
And  bia  rea  witness  comes  far  there  ought  to  be  a  tender  of  reasonable  charges. 
«onableex  3.  Chapman  v.  Pointer.  E.  T.   1773    K.  B.  2  Stra.  U50. 

S*"'dV^''      A  witness  was  served  with  a  subpoena  at  Chester,  to  attend  at  the  sittings  at 

^  The  General  Inciosore  Act,  stat.  41.  Geo.  3.  e.  109.  s.  88,  34.  givea  commiesionen  a 
power  to  aominon  in  writing  any  peraon  within  a  certain  diutanco,  to  appear  before  them 
and  be  examined,  and  aobjecta  them  to  a  penalty  in  case  they  refose  to  appear;  and  wit- 
neaaes  neglecting  to  attend  on  coorta  martial,  after  being  doiy  summoned,  are  liable  to  be 
attached  in  the  Court  of  Icing's  Bench,  &c.  as  if  they  had  neglected  to  attend  a  trial  in 
some  crfminal  proceeding  in  that  Court;  stat.  55  Geo.  3.  c.  108.  s.  28. 

t  There  are  three  ways  of  proceeding  against  a  person  who  refuses  or  neglects  to  attend 
a  trial,  after  being  regrlarly  served  with  subpcena  for  that  porpose;  by  attachment;  by  ac- 
tion on  the  stat.  6  Cliz.  c.  9;  and  by  action  at  common  law. 

t  By  stat.  5  Eliz.  c.  9.  s.  12.  if  a  person,  being  regularly  subpoenaed  as  a  witness,  and 
having  bis  expenses  tendered  to  him,  and  not  having  any  reasonable  or  lawful  impediment 
do  not  appear  according  to  the  tenor  of  the  process,  he  shall  forfeit  101.,  and  shall  pay 
inch  damages  to  the  party  grieved  as  to  the  Court,  out  of  which  the  process  was  awarded, 
shall  seem  meet.  These  damages  must  be  assessed  by  the  Court  at  VVesim'mster,  and  not 
by  the  jury  at  Nisi  Priu^;  and  an  action  of  debt  will  lie  afterwards  on  such  assessment;  2 
Doug.  556.  661.  But  no  action  will  at  all  lie  unless  the  cause  were  called  on  and  the  jury 
f^worn,  Peake,  60;  or,  instead  of  this  action  on  the  statute,  the  party  injured  may  have  an 
action  on  the  case  against  the  witness  for  his  non-attendance;  2  Dnog.  556. 

§  No  action  lies  against  a  witness  for  not  attending  upon  a  subpcana,  unless  the  cause 
were  called  on,  and  the  jury  sworn;  Bland  v.-Swafford,  reake,  60, 

II  Whether  the  canse  were  called  or  not;  3  B.  &  A.  598. 

IT  Thai  the  full  amount  of  what  will  probably  be  incurred  must  be   tendered.  Fuller  ▼. 
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Guildhall,  and  two  guineas  were  tendered  by  the  person  who  served  it,  and  be- 
ioe  objected  to  as  too  little,  he  declared  he  would  give  no  more. 

Fho  witness  not  coming  up,  an  attachment  wast  moved  for,  and,  on  showing 
cause,  discharged,  the  Court  saying  it  was  too  little,  and  that  the  witness  is 
not  obliged  to  trust  to  the  Court's  allowing  him  more  when  he  comes  to  the 
book,  for  perhaps  the  party  may  not  call  him,  and  then  it  may  be  difficult  for 
him  to  get  home  again. 

[420  1 

III.  RELATIVE  TO  THE  EXPEiVSES  OF  *  .    ..^^ 

1.   Hallettv.  Mears.  T.T.   1814.  K.  B.  15  East,  15.  mayiiHifor 

One  who  is  subpoenaed  as  a  witness  ai)d  attends  at  the  trial,  but  there  re«hia«xDea 
fuses  to  give  evidence  unless  his  expenses  are  paid,  and  is  thereupon  not   ex- •m'*' <.■><>' 
amined,  may  yet  maintain  assumpsit  for  his  necessary   expenses  of  attendance  "^     . 
against  the  party  who  subpoenaed  him;  notwithstanding  evidence  of  a  promise  "^^^^^^^ 
to  pay  the  expenses  at  the  time  of  serving  the  subpoena,  which,  it  was  con- cause  they 
tended,  was  waived  by  the  subsequent  refusal  to  be  examined  were  paid ; 

2.  Baron  v.  Humphries.  M.  T.   1819.  K.  B.  J5  B.  &  A.   118.  S^*  *»«"•/ 

It  seems  that  a  party  who  is  subpoenaed  to  attend  at  the  assizes  as  a  '^•^ncw  ^y®^',^^ 
is  guilty  of  contempt  by  neglecting  to  do  so,  although  the  cause  bo  not  called  ^ot  called 
on  for  trial.  on. 

3,  Willis v.Packham.  H.  T.   1816.  C.  P.  1  B.  §•  B.  515.  Buthecan 
In  this  case  it  was  held,  a  witness  cannot   maintain   an  assinnpsit  for   coni-"®^/®®®'f' 

pensation  for  loss  of  time,  although  actually  promised  by  the  plaintiff.     Semb,  time^eo 
It  is  only  allowed  to  medical  men  and  attorneys.  in  special 

4.  Cromptox  v.  Hatton.  M.  T.  1806.  C.  P.  3  Taunt.  230.  aasumpait. 
Two  opposite  parties  require  a  witness  to  iittend,  and  he   receives   payment  AJoaer 

frombofh  of  them;  although  the  payment  made  by  the  successful  party  be  ||j!j° f^"^^*  * 
afterwards  repaid  by  the  loser  in  the  taxed  costs,  the  loser  cannot  recover  back  tiie  wiooer 
the  amount  from  the  witness  in  an  action  for  money  had  and  received.  having 

6.  Bensou  v.  Schneider.  T.  T.  1819.   K.  B.  7  Taant.  337;   1  Moore,  Sl.doneaoal 

A  plaintiff  (who  had  obtained  a  verdict)  paid  the  expenses  of  a  witness  he****"  *^' 
had  subpoenaed  but  not  used,  t'le  witness  concealing  that  he  had  been  also  ^^^i^  ^ 
paid  before  by  the  defendant,  who  also  subpcBnaed  him,  the  plaintiff  believing  cover  ic 
such  to  be  a  material  witness  on  the  trial,  was  held  entitled  to  be   allowed  his  back, 
expenses  in  taxing  his  costs.  But  a  plaii* 

paid  the  expen^ns  h  entitled  to  iinve  ropavment  allovced  on  tnxatinn  of  costs.  tiff  who  ha^ 

e.     Stephens  v.  Critchton.  H.  T.  1802.  K.  B.  2  East,  259.  [  421  > 

A  party  obtained  leave,  l\y  consent,  to  examine  witnesses  abroad  on  deposi-*^***  expen- 
tions:  the   Court  held  he  was  not  entitled  to  any  allowance  in  the  taxation  of^,„jo|^tjoQ 
costs  for  the  expense  of  taking  the  depositions,  although  he  may  proceed*  id  by  eommia- 
the  action.     The  same  rule  prevails  in  the  Court  of  Chancery;   if  a  party  ap-aion  are 
plies  to  that    Court  for  a  commission  to  examine  witnesses,  he  must  pay  the  borne  by 

Prentice,  1  H.  B.  49;  and  a  reasonable  time  before  trial,  Holme  y.  Smith,  1  Man.  4l6;tb«nile.^ 
fi  Taent.  ^.  provided   there  have  been  uo  onreasonable  delay  in  applying   for  the  attach- 
ment; Tidd.  72S. 

*  Ifthd  witness  live  within  the  bills  of  mortality,  and  be  required  to  attend  atWe«tmia* 
Iter,  or  in  London,  a  shiUing  only  is  given  or  tendered  to  him  at  the  time  he  is  ser?ed' 
with  a  copy  of  the  subpoena,  1  Selim.  454,  but  if  he  live  at  a  greater  distance,  or  if  re- 
qaired  to  attend  at  the  assizes,  bis  reasonable  expenses  of  going  and  retorning,  and  alao> 
daring  his  necessary  stay  at  the  place  of  trial;  1  H.  Bl.  49.  calcalated  according  to  his  sit- 
vaiion  in  life,  and  the  distance  of  his  residence  from  the  place  of  trial,  5  El.c.  9.  mntt 
be  paid  or  tendered  to  him.  These  expenses  most  be  either  paid  or  tendered  to  the  witnee» 
and  the  sum  tendered  most  be  sailicient  otherwise  he  is  not  boond  to  attend,  2  Str.  1160. 
and-iF  the  witness  be>a  married  woman,  the  money  shoold  be  tendered  to  her,  and  not  to 
her  hasband;  Cro.  EL  422;'  W.  Jon.  430.  The  tender  most  also  be'made  at  the  time  of 
■erving  the  subpoena;  1  W.  Bl.  :^6. 

t  A  witness  who  has  been  sommoned  before  commissioners  of  a  baohnipt  may  reeoTer 
the  expenses  allowed  by  the  commissioners,  although  he  was  a  creditor  and  the  allowaoee^ 
was  by  parol,  Yarker  v.  Botham,  1   E«p.  c.  6^.  under  the  stat.  I  Jae.  I.e.  IS.  a.  10.  , 

t  When  a  material  witness  resides  abroad,  or  is  going  abroad,  and  cannot  attend  at  the 
Uiali  the  party  requiring  his  testioiooy  may  move   the  Court  iaterm  time,,  or  may  apply  t^* 
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T»i«  ox  7.     Cotton  v.  West.  H.  T.  1807.  C.  P.  4  Taunt.  55. 

b^'"  »^iiiff  a  ^^  ^^'^  ^^^^  '^  ^^^  determined  that,  if  a  necessary  witness  is  brought  orer 
neceMd^y  ^""^'^  ^  foreign  country  after  the  comniencement  of  an  action,  and  gives  cti- 
witnesB  dence  at  the  trial,  the  reasonable  expenses  of  his  passage  over,  and  of  his 
irum  a  subsistence  here,  pending  the  action,  will  be  allowed  on  the  taxation  of  costs. 
«  broad,  but  i^  |}iq  taxation  of  costs  the  expenses  of  the  witness's  return  to  his  own 
?rturn  will  country  after  the  trial  were  not  allowed. 

ba  allow  8.     Leury  v.  Bowes.    M.  T.  1814.  K.  B.  5  M.  &  S.  89. 

«d;*  In  this  case  the  expenses  of  a  person  sent  to  inquire  after  the  sobscribiiig 

I  43^  J  witnesses  to  a  bond  not  allowed  in  the  taxation  of  costs. 
But  tba  expended  incurred  jti  inquiry  nd^r  a  subscribins  uiinesKwill  not  be  allowed.^ 

9.     Hanhorn  v.  Thomas.  £.  T.   1806.  K.  B.  S  Smith,  d6!. 

Though  Upon  application  to  the  attorney  for  the  defendant  to  admit  certain  facts  la 

whern  the  proof,  and  he  refused,  and  afterwards,  upon  going  to  trial,  it  appeared  that, 

ofMio*wii  ^y  having  pleaded  a  tender  it  .became  unnecessary  to  prore  them,  but  the 

nenet  pro  plaintiO'  took  the  witnesses  to  the  as:iizes  for  that  purpose,  and  was  allowed 

duoed  liave  their  expenses  to  a  large  amount  in  the  taxed  costs,  notwithstanding  they  were- 

been  use     not  called  upon  the  trial,  the  Court  refused  to  disturb  the  taxation, 
lest  they  . 

were  allow    jy     RELATIVE  TO  THE  EXAMINATION  OF.    See  also  anU, 

tit.  Trial,  p.  163, 
(A)  In  cHiEF.t 

a  judge  in  Tacation,  for  a  mle  or  order  to  hare  bim  examined  on  iBterregatsriea  cfe  ftenc 
€a$e  before  one  of  the  jadget  of  the  eoart;  2  Tidd.  312.  The  rora  or  order  tor 
each  examination^  which  is  only  aecondary  evidence,  cannot  be  obtained  withoat  lb« 
content  of  both  part ien;  and  thoogh  the  coort  cannot  compel  the  other  party  to ^copeaet, 
jet  if  necesaary  it  will  aasiRt  the  pnrty  applying  by  putting  off  the  trial,  that  there  nay  b* 
an  opportunity  of  filing  a  bill  in  eqnity,  until  the  consent  is  obtained,  or  the  wilncai  r^ 
lorns;  and  if,  after  all  the  defendant  shoold  refose,  the  Coart  will  not  giro  jadgoieat  as  ie 
ease  of  a  nonsnit;  Forley  v.  Newnbam,  2  Dong.  419;  Mostyn  t.  Fabrigas,  Cowp.  174; 
Callisrd  t.  Vanghan,  1  Bos.  &  Pall.  211.  Where  the  role  directs  that  the  depoeition  of 
wiinesses  at  X.  and  V.  be  taken,  and  tha  direction  is  to  persons  at  X.,  the  ezponaes  of 
bringing  the  witnesses  from  Y.  to  X.  are  allowable;  Mailer  v.  Hartsbome,  So,  and  P. 

*  Formerly  the  practice  was  to  allow  the  costs  of  a  witness  broaght  from  beyond  eea 
only  from  his  coming  within  jurisdiction  of  the  Coort;  Hagedorn  t.  Allnnti,  8  Taunt.  STft. 
Costs  have  been  allowed  for  detaining  here  a  foreign  witneas  from  th^  suing  out  of  the 
writ  until  the  trial;  Sturdy  v.  Andrews,  4  Taunt.  697.  If  a  person  is  brought  Irom  abroad 
for  the  purpose  of  being  a  witness  in  an  action,  the  Court  will  allow  the  costs  of  bis  dot«H 
lion  and  subsistence  from  the  time  of  suing  out  the  writ;  Schimmel  t.  Lousada,  4  TianU 
69§.  ^  Whore  a  witness  is  sent  for  from  abroad,  bona  fide  for  the  purpose  of  tlie  ca«se, 
and  fbr  no  other,  it  is  in  the  discretion  of  the  proibonotary  to  allow  the  plaintiff  tbo  ooslo 
of  bringing  him  over,  and  cf  sending  him  backi  though  he  shoold  have  been  sent  for  and 
have  arrired  before  the  commencement  of  the  action;  Tremain  v.  Faith,  1  Mars,  56S;  f 
Taunt,  88.  A.,  abroad,  famishes  goods  to  B.  at  the  reauest  of  C,  who  draws  a  bill  on 
B.  payable  to  A.r  which  C.  refases  fo  accept;  A.  sends  for  a  witness. from  abroid  for  tbo 
support  of  an  action  against  B.,  ponding  which  action  C.  arrives  in  this  eountry.  A.  tboa 
discontinues  his  action  against  B.,  and  coiflmencvs  another  against  C,  in  whieb  bo  reeovera 
by  means  of  the  witness  whom  he  has  brought  from  abroad:  held  that  C.  is  only  liable  for 
the  costs  of  the  witness  while  detained  in  this  eountry,  and  not  for  those  of  bringing  liii» 
over,  or  of  sending  him  back;  Tremain  v.  Barrett,  1  Mars.  463;  6  Taunt.  88. 

1   So,  contingent  loses  will  not  be  allowed;  Thelluson  v.  Naples,  Doqgl.  4S8. 

X  In  the  direct  eiaminaiion  of  a  witness,  he  must  not  in  general  be  asked  leading  qeee^ 
tion«;  Pesko.  Ev.  195;  and  see  Stark.  81.  Yet,  where  a  witness  swears  to  a  certain  fact, 
and  another  \n  called  for  the  purpose  of  eontradictinv  him,  the  latter  may  bo  asked  diioctly 
whether  the  fnct  took  place;  I  Cnmpb.  43.  So,  if  the  witness  ^appears  evidently  bosdlto 
to  the  party  who  has  coiled  him,  the  counsel  may  put  leading  questions  to  bim  in  tbeamase 
msnner  as  in  eross-exnmination,  having  first  obtained  the  permission  of  Ibe  court  to  da  so; 
Peaee,  Ev.  198.  The  plaintiff  or  defendant  shall  not  be  allowed  to  call  witnesses  to  di»> 
prove  what  his  witnoM  has  already  sworn,  5  St.  Tr.  2.  764.  792;  nailess,  perhaps,  where 
wbat  the  witness  swears  is  palpably  false,  and  it  wbuld  be  a  great  injustice  to  allevs 
the  party's  chse  to  be  sacrificed  for  that  reason;  2  Csmpb.  666;  2  Stark.  834.  Bet  tbe- 
opposite  party  may  call  witnesses  for  that  purpose,  or  may  give  in  evidence  wbat  tbeseoM' 
witness  swore  at  another  time  about  the  same  matter,  in  order  lo  prove  a  TUriaBcer  a«# 
thereby  dettact  from  his  credit,.  2  Hawk«c.  46.  e.  41;.  so>  a  letter  writte*  by  the  sea* 


\ 


WITNESSES.— Jn  ChieJ.  Hs 

K     GooDTiTLr,  D.  RovELL.  V.  Braham.  H.  T.  1792.  K.  B.  4T.  H.  497, 
A  witness,  clerk  of  the   Post  Office,  accustomed  to  inspect  fratfks  tbr  the  Tli«  wit 
detection  of  forgeries,  was  examined  to  prove  that  the  handwriting  of  an  in-?***  "*^* 
strument  was  an  imitated,  and  not  a  natural,  hand.     This  question  was  objec-^?  m"i?'" 
ted  to,  but  allowed  by  the  Court;  the  clerk  swore  that  the  hand  was  imitated;  f.tti  afid 
they  were  then  asked  if  they  could  judge  whether  the  instructions  were  writ- not  opin 
ten  by  the  person  who  wrote  the  memorandum?      This  question  was  also  ob-  !<*•«■»  ««'••■ 
jected  to,  as  being  a  comparison  of  hands;  but  allowed  by  the  Court.  '^  ^^P"  •  - 

Lord  Kenyon,  C.  J.,  mentioned  a  case  where  a  decypherer  had  given  evi- 2kiil.**"  ^ 
dence  of  the  meaning  of  letters  without  explaining  the  grounds  of  bis  art,  and    i  423  1 
where  the  prisoner  was  convicted  and  executed.       And  Buller,  J.,  said  it  was 
like  the  case  of  Wells  Harbour,  where  persons  were  allowed  to  give  evidence 
of  opinion. 

2.     Turner  v.  Pbarse.  E.  T.  1787.  K.  B.   1  T.  R.  717.  Aoobjsd 

This  action  was  brought  for  withdrawing  suit  from  the  mills  of  the  plaintiffs,  tioa  to  tb* 

situate  in  the  man3r  of  I/eeds,  which  suit  they  claimed  as  lords  of  the  manor.  witne««'i 

The  defendant  set   up  an  exemption  as  being  situated  within  the  manor  of  ^^'^J!!'^ 

Wbitkerk  cum  Membris,  which  was  part  of  the  possession  of  the  KnighU  of  made  at 

St.  John  ^f  Jerusalem,  the  tenants  of  which  manor  had  always  been  exempt  anj  time 

nitnees  contradictory  to  his  present  testimony,   2  E«p.  601.  and,  a  fortiori,  depositiooa  of  ****""«  *• 
the  same   witneea  taken  de  bene  ease  may  be  given  in  evidence  for  the  same  porpose.  CMl't 

*  Hence,  the  opinion  of  a  witness  as  to  the  effect  of  a  clnose  in  a  policy  it  oot  admissi- 
ble: Syeni  v.  Bridge,  Douz.  509;  but  the  practice'  ander  similar  circomstancea  would  be 
lagftl  evidence;  Ibid.  Neither  is  the  opioion  of  a  broker,  whether  particular  facts  oagbt  {a 
bav%  been  disclosed  to  the  andarvrriter,  admissible;  Carter  v.  Boebm,  Burr.  190S.  B6t  in 
general,  wherever  ihe  inference  is  one  of  skill  and  judgment,  the  opinion  of  oiperienced 
persona  is  admissible,  for  by  such  means  only  can  the  jury  be  enabled  to  form  a  correct 
eonelnsion.  An  engineer  nmy  be  examined  as  to  his  judgment  on  the  efleot  of  an  em'- 
bankmeot  on  a  harbour,  as  collected  from  eiperiment;  Folkes  v.  Chad,  Mich.  2S  Geo. 
3.  eited  in  Goodtitle  v.  Graham,  4.  T.  R.  498.  Upon  the  question  whether  a  seal  has 
been  forged,  the  testimony  of  a  seal  engraver  as  to  the  dilTerence  between  the  impression 
in  question  and  a  genuine  one  is  aldo  admissible;  by  Lord  Mansfield,  in  Folkea  t.  Chad, 
cited  in  4  T.  R.  498;  and  see  ante.  tit.  Handwriting.  So,  the  testimony  of  medical  men  is 
eonetaatly  admitted  with  respect  to  the  cause  of  disease  or  of  death,  in  order  to  connect  them 
with  particular  facts,  and  to  the  general  sane  or  insane  state  of  the  mind  of  the  patient,  aa  coU 
leeted  from  a  number  of  circumstances,  such  opinions  are  admissible  in  evidence,  althongtr 
the  professional  witnesses  found  them  entirely  on  the  facts,  circumstances,  and  symptoma 
CfUbtished  in  evidence  by  others,  and  without  being  personally  acquainted  with  the  fdcrt^.- 

t  If  the  aappoaed  incompetency  ariae  from  the  witness  having  been  convicted  of  any 
crime,  yon  most  prove  the  record  of  conviction  to  produce  it;  Bull.  N.  P.  292;  8  East,  77; 
Arch.  PI.  &  Ev.  389;  Surk.  183;  1  Holt.  541.  As  to  cross-eiamining  the  witnesa  biro- 
self  upon  the  subject  of  any  offence  Imputed  to  him,  there  seems  to  be  a  dtflference  of  opin- 
ion among  the  judges  upon  the  point;  some  .hold  that  yon  cannot  ask  a  question  of  » 
witness  the  answer  to  which  in  the  affirmative  would  subject  him  to  punishment;  others, 
iir4t  yon  may  ask  the  question  but  he  is  not  bound  to  answer  it;  and  others,  I  believe  in* 
elnde  in  the  mle  not  only  qnestioni,  the  answers  to  which  might  subject  the  witnesa  W 
pnnidhotent,  bat  also  all  those  where  the  witness,  by  his  answer,  might  be  obliged  to  allege 
his  own  infamy  or  turpitude,  although  they  might  not  subject  him  to  punishment.  In  Re> 
V.  HaHcing  and  Wade,  O.  B.  Jnn,  1821,  Bayley,  J.,  held,  that  a  witness  may  be  asll^d  a^ 
(ifnestion,  the  answer  to  which  may  subject  him  to  punishment,  but  he  is  not  compellable  to 
sn^wer  iL  Att  other  questions  for  the  porpoae  of  impeaching  a  witness's  character  may  oot  on- 
ly be  put  but  must  be  answered.  If  the  witness  be  examined  as  to  the  oflence  impnted  to  him. 
and  deny  it,  snch  denial  is  conclusive,  and  yon  cannot  afterwards  call  witneaaea  to  offer 
Evidence  to  contradict  him,  2  Stark.  149.  el  seq-;  2  Camp.  637;  or,  if  general  evidencer 
be  given  of  thn  had  character  of  a  witness,  the  opposite  party  may  croas-examine  the 
Wimesse4  as  to  the  grounds  of  their  opinions,  if  he  think  it  prodont  to  do  so;  or  be  may 
call  witnesses  to  speak  of  the  general  good  conduct  of  the  witness,  or  cchntradiet  arty 
pirticnhir  facts  ihe  other  witnesses  may  have  disclosed  in  their  cross-exami Elation;  Arch. 
Sum.  C.  L,  102.  If  the  supposed  incompetency  arise  from  interest,  the  witnesa  may  bef 
examined  respecting.it;  1  Esp.  409.  46  Geo.  8.  c.  37.  a.  1.  If  ho  acknowledge  that  be 
wee  once  interested,  he  will  be  allowed  afterwards  to  prove  that  his  interest  has  deteranned 
wiih'iot  producing  the  insimmeni  by  which  his  interest  was  so  determined;  Peake,  Ev* 
196;  llE^p.  160.  164;  and  see  Camp.  14.  2  Siark.  333;  but.  if  his  interest  have  been 
proved  by  other  witnesses,  the  instrument  which  has  determined  it  most  be  produced.  And  , 
in  all  ca*es  where-a  release  is  necessary  to  give  competency  to  a  witness,  it  mnat  be  pr#- 
daced  and  proved;  Arch.  PI.  A  Ev.  889.  896. 
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I  4^4  1  from  doing  suit  to  the  mill  of  the  lord  of  the  manor  of  Leeds;  and  the  defea- 
dant  brought  evidence  to  prove  that  the  houses  in  respect  of  which, this  exeoip- 
nion  was  claimed  were  situated  within  the  pari  of  Whitkerk,  and  were  diatin- 
guished  by  the  mark  of  a  cross.  The  jury  found  a.verdict  for  the  defendant; 
and  a  new  trial  was  moved  for  upon  two  grounds:  First,  That  it  xnB  a  ver- 
dict against  evidence.  Secondly,  Upon  an  affidavit  that  it  had  been  discov- 
ered since  the  trial  that  five  out  of  nine  of  the  witneascs-owthe  part  of  the  de- 
fendant were  interested  in  the  event  of  the  cause;  and^  therefore,  were  iocom- 
|)cetent  and  ought  not  to  have  been  received. 

Ashhttfst,  J.  The  regular  tinw  for  objectmg  to  the  competency  of  witDOB- 
ees  is  at  the  trial.  The  ancient  doctrine  on  this  head  was  so  strict,  that,  if  a 
witness  were  once  examined  in  chief,  he  cowld  not  a(\erward8  he  objected  to 
on  the  ground  of  interest.  Perhaps  that  strictness  may  in  some  degree  be  je^ 
faxed  by  the  custom  of  suffering  witiwsses  to  be  examined  conditionally,  whicb 
ie-only  waiving  the  objection  for  the  time;  but  still  the  abjection  muat  he  made 
tft^the  trial.  Besides,  the  affidavit  on  the  part  of  the  plaintrffW  is  aaswered  b» 
On  tBo  to  the  bias  which  might  be  supposed  to  be  on  their  minds;  for  they  swear  theft 
cross  exam  they  did  not  know  of  any  subscription  at  the  time  of  giving  their  evidence. 

ftintionihe  (|^x   Cross-EX A Al NATION .^^ 

TeSnt  *•     ^^^^  Queen's  case.  E.  T.  1818..  €.  P.  2  B;  &  B.  286. 

cannot  ba  It  was  resolved  by  the  judges  that  if,  on  cross-exatnination,  it  is  propoee^ 
impenched  to  ascertain  of  a  witness  whether  he  has  made  represeutafions  of  any  perticn- 
l>y  P^o«^""  far  nature;  immediately  after  being  asked  whether  he  made  any  rcpreaenta^ 
til  the  ^^^^tions,  he  must  be  asked  whether  he  made  the  representation  by  parol  or  i» 

•ofiaiiWd.    writin^^         ^      ^  «,   r«  ^ 

And  awit  2.     The  Queen's  case.  T.  T,  1818.  C.  P.  2  B.  &  B.  286. 

ness  cannot  fn  the'eoin*ae  of  the  late  proceedings  in  the  Hotrse  of  Lords,  in  the  Qaeen^ 
b«  askc*!  case,  Louisa  Dumont,  a  witness-  in  support  of  the  charge,  having  been  ashed 
!!^?!l:t!r^  tfoon  cross-examination  whether  she  did  not  lise  certain  expressions  which  th» 
tion  wheth  counsel  read  from  a  supposed  letter  from  the  \intness  to  her  sister,  it  was  ob** 
er  be  baa  jected  by  the  Attorney  General  that  the  letter  itself  ought  to  be  put  in  t^efore  any 
written        use  could  be  made  of  its  contents. 

ih       th  '^^^  following  questions  were  in  consequence  proposed  to' the  judges, 

prooer  First.     Whether  in   the  courts  below  a  party  on.  cross-examination  wonkT 

4>ourMa)>«  be  allowed  to  represent  in  the  statement  of  a  question  the  contents  of  a  letter^ 
ing  to  put  and  to  ask  the  witness  whether  the  witness  wrote  a  letter  to  any  person  with 
the  paper  guch  contents,  or  contents  to  the  like  effect,  without  having  first  shown  to  the* 
into  hii  witness  the  letter,  and  having  asked  the  witness  whether  the  witness  wrote  tb» 
to  aaklf  it  ^^^t®*"?  ^"^  his  admitting  that  he  wrote  such  letter? 

^e  hia  writ      Secondly,     Whether,  when  a  letter  in  produced  in  the  courts  befow,  the 

ini?.  Court  would  allow  a  witness  to  be  asked  upon  showing  a  witneaa  only  a  |»art 

^  425  I  of  it,  whether  he  wrote  such  part,  or  such  one  or  more  lines;  and  in  case  the 

witness  shall  not  admit  that  he  did  or  did  not  write  the  same,  the  witness  canr 

^  be  examined  to  the  contents  of  such  letter? 

The  first  question  wa.H  answered  in  tho  negative,  for  the  following  reason: — 
The  contents  of  every  written  paper  are,  according  to  the  ordinary  and  well- 
established  rules  of  evidence,  to  be  proved  by  the  paper  itself,  and  by  tiMr 
alone,  if  the  paper  be  in  existence.  The  proper  course,  therefore,  is  to  ask 
the  witness  whether  or  no  that  letter  is  of  Ae  hand-writing  of  the  witness.^  If 
the  witness  admits  that  il  is  of  his  or  her  hand-writing,  the  cross-examining 
^   counsel  may,  at  hia  proper  season,  read  that  letter  as  evidence;  and  when  the 

^  Wtion  the  direct  examination  ia  fihitihed,  the  witneaa  may  bo  croaa  exanMoedby  tbft 
•oonaer  for  the  oppoaite  party.  Bat  if  tho  parly  catlm^  a  vriTneaa  do  not  think  pr»par  to 
examine  him  uAerhe  i^i  caHed  arid  ftwom,  be  may  nevertheleaa  bo  croaa  eiamiiisd  by  the 
•OBnael  for  the  opposite  pnity,  1  Esp.  857;  2Siark.  472.  In  croaa  examining  a  witnesaw 
the  cottnael  may  nak  him  heading  qnestions,  or  indeed  any  qaeationaat  mtt  relevant  to  the 
eause;  4  E«p.  68.  He  may  oven  be  cross- exa mined  as  lo  a  fact  irrelevant  to  the  nana  for 
thoparpoae  of  discrediting  his  testimony  by  what  he  himaelf  may  atate  ia  evidence;  2 
»  C?Mjp.  6»7i  bat  otherwise  where  It  ia  ddno  with  the  iotentioa  of  eatlioc  other  witacMtw 
W  diaj^reie  what  lie -aays;  7  Eaat^  lOa^ 
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toter  18  produced,  then  (he  whole  of  Ihe  letter  is  made  evidence.  One  of  the 
reasons  (or  the  rule  requiring  ihe  production  of  written  instruments  is,  in  order 
that  the  Court  may  bo  possessed  of  the  whole.  If  the  course  which  is  here 
proposed  should  be  folbwed,  the  cross-examining  counsel  mny  put  the  Court 
ID  possession  only  of  a  part  of  the  contents  of  (he  written  paper,  and  thus  the 
Court  may  never  be  in  possession  of  the  whole,  though  it  may  happen  that 
the  whole,  if  produced,  may  have  an  effect  very  different  from  that  which 
night  be  produced  by  a  statement  of  a  part. 

To  the  second  question  the  judges  returned  the  following  answer: — In  an- 
swer to  the  first  part,  namely,  whether  when  a  IcTter  is  produced  in  the  courts 
belew,  (ho  Court  would  allow  a  witness  to  be  asked  upon  showing  the  witness 
only  a  part,  or  one  or  more  lines  of  such  letter,  and  not  the  whole  of  it,  wheth- 
er he  wrote  such  part?  The  judges  are  uf  opinion  that  that  question  should 
be  answered  by  them  in  the  affirmative  in  that  form;  but  in  answer  to  the  lat- 
ter part,  which  is  this:  '^  and  in  case  the  witness  shall  not  admit  (hat  he  did  or 
4ld  set  write  such  part,  whether  he  can  be  examined  as  to  the  contents  of  . 
such  letter?^  the  learned  judges  answer  in  (he  negative,  for  the  reason  alrea- 
4y*gtf«n,  namely,  that  (he  paper  itself  is  to  he  produced,  m  order  that  the 
w  liole  may  be  seen  and  the  one  part  explained  by  the  other. 

Upon  the  further  question  proposed;  whether  when  a  witness  is  cross- 
exaniaed,  and  upon  production  of  a  letter  to  the  witness  under  cross-examt- 
aation,  the  witness  said  that  he  wrote  that  letter,  the  witness  can  be  examined 
in  the  courts  below?  whether  he  did  or  did  not  make  statements  such  as  the 
counsel  shall,  by  questions  addressed  to  the  witness,  inquire,  are  or  are  not 
made  thereta?  or  whether  the  letter  itself  must  be  read  as  the  evidence  to 
manifest  that  such  statements  are,  or  are  not,  contained  in  the  letter?  The 
judges  were  of  opinion,  that  the  counsel  cannot,  by  such  questions  addressed 
to  the  witness,  inquire  whether  or  no  such  statements  are  contained  in  the  let- 
ter; but  that  the  letter  itselfmust  be  read  to  manifest  whether  sucli  statements 
are,  or  are  not,  contained  in  that  letter.  They  founded  their  opinion  upon 
what,  in  their  opinion,  is  a  rule  of  evidence  as  old  as  any  part  of  the  com-  [  446  ^ 
moo  law  in  England;  namely,  that  the  contents  of  the  written  instrument,  if 
it  be  in  existeace,  are  to  be  proved  by  that  instrument  itself,  and  not  by  any 
parol  evidence.  To  another  part  of  the  question,  viz.  in  what  stage  of  the 
proeeedings,  according  to  the  practice  of  the  courts  below,  such  letter  could 
be  required  by  eounsel  to  be  read,  or  be  permitted  by  the  courts  below  to  be 
read,  the  learned  judges  answered  that,  according  to  the  ordinary  role  of  pro- 
ceedings in  the  courts  below,  the  letter  is  to  be  read  as  the  evidence  of  the 
eroM-examinating  counsel,  as  part  of  his  evidence  in  his  t»rn  after  he  shall 
have  opened  his  case,  that  is  the  ordinary  course;  butrthat,  if  the  counsel  who 
m  cross-examining  suggests  to  the  Court  that  he  wishes  to  have  the  letter  read 
immediately,  in  order  that  he  may,  after  the  contents  of  the  letter  shall  have 
been  made  known  to  the  Court,  found  certain  questions  upon  the  contents  of 
that  leUer,  which  could  not  well  or  effectually  be  done  without  reading  the  letter 
kself,  that  becomes  an  excepted  case  in  the  courts  below.    And  for  the  conve- 


leUer  coDsidered  as  part  of  his  eviden<»<5- 

(C)    Rl2-EXAMINATION.» 

*  As  the  object  of  re-exiw««nin?  a  witness  is  to  explain  the  facts  stated  by 
the  witness  upon  crosp examination,  the  re-examination  is  of  course  to  be 
confined  to  the  subj^^^t- matter  of  cross-exammatiort.  Where  the  witness  has 
been  cross-exam l-cd  as  to  declarations  made  by  him,  a  counsel  has  a  rig;ht, 
on  re-examinaiion,  toask  all  questions  which  may  be  proper  to  draw  forth  aa 
exolanation  of  the  sense  and.  meaning  of  the  expressions  used  by  the  witness 
en  crosi^xaroination,  if  they  be  in  themselves  doubtful,  and  also  of  the  mb^ 
lire  br  which  the  witness  was  Induced  to  use  those  expressions;  but  he  has  do 
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right  to  go  farther,  and  to  introduce  matter  new  in  itself,  and  not  suited  to  the 
purpose  of  explaining  either  the  expressions  or  the  motives  of  the  witness; 
the  Queen's  case,  2  B.  &  B.  297.  Where  a  witness  has  been  croas-cxa min- 
ed as  to  a  conversation  with  the  adverse  party  in  the  suit,  whether  criminal 
or  civil,  the  counsel  for  that  party  has  a  right  to  lay  before  the  Courl  the 
whole  which  was  said  by  his  clieni  in  the  same  conversation;  not  only  so  much 
as  may  explain  or  qualify  the  matter  introduced  by  the  previous  examination, 
but  even  matter  not  properly  connected  with  the  part  introduced  upon  the  pre- 
yious  examination,  provided  only  that  it  relate  to  the  subject-matter  of  the 
suit,  because  it  would  not  be  just  to  take  part  of  a  conversation  as  evidence 
Jlgaipal  a  party,  without  giving  him,  at  the  same  time,  the  benefit  of  the  entire 
residue  of  what  he  said  on  the  same  occasion;  Ibid.  208. 

But,  in  the  Queen's  case  eleven  of  the  judges  were  of  opinion  that  the 
conversation  of  a  witness  with  a  third  person  stood  upon  a  different  footiog, 
and  was  distinguishable  from  the  case  of  a  conversation  with  a  party  on  the 
following  grounds,  viz.  The  conversation  of  a  witness  with  a  third  person  is 
not  in  Itself  evidence  in  the  suit  against  any  party  in  the  suit:  it  becomes  evi- 
dence only  as  it  may  eflect  the  credit  of  the  witness,  which  may  be  effected  by 
his  antecedent  declarations,  and  by  the  motive  under  which  he  made  them; 
but  when  once  all  which  had  constituted  the  motive  and  inducement,  and  all 
which  may  show  the  meaning  of  the  words  and  declarations  has  been  laid  be- 
.fore  the  Court,  the  Court  becomes  possessed  of  all  which  can  effect  the  char- 
acter or  credit  or  witness,  and  all  beyond  this  is  irrelevant  and  inoompelenC. 
Upon  these  grounds  eight  of  the  judges  (Best,  J.,  diBsefUiente)  were  of  opin- 
ion that  if,  on  the  trial  of  an  action,  or  indictment,  a  witness  examined  on  be- 
half of  the  plaintiff,  or  prosecutor,  upon  cross-examination  by  the  defendant's 
counsel,  states,  that  at  a  time  specified  he  told  A.  that  he  was  one  of  the  wit- 
nesses to  be  examined  against  the  defendant,  and  being  re-examined  by  the 
plaintiff's  or  prosecutor's  counsel,  states  what  induced  him  to  mention  this  to 
A.,  the  plaintiff's  or  prosecutor's  counsel  cannot  further  re-examine  the  wit- 
ness as  to  such  conversation,  even  as  far  only  as  it  relates  to  his  being  one  of 
the  witnesses.  Abbott,  C.  J.,  in  delivering  the  opinion  of  the  judges, 
observed,  the  question,  as  proposed  by  the  house,  contains  these  words, 
*^  and  being  re-examined,  had  stated  what  induced  him  to  mention  to  A.  whal 
he  had  so  told  him;"  by  which  1  understand  the  witness  had  fully  explained  his 
i^hole  motive  and  inducement  to  inform  A.  that  he  was  to  be  one  of  the  wit- 
nesses; and  so  understanding  the  matter,  and  there  being  no  ambiguity  in  the 
words "  I  am  to  be  one  of  the  witnesses,"  I  think  there  is  no  distinction 
between  the  pif>vious  and  subsequent  parts  of  the  conversation,  and  I  think 
"^cr^^T^^"i"^-^  ^^^^^  y^"**  lordship's  questbn  in  the  negative. 

His  Lordship  then  gave  the  reasons  of  the  eight  judges  for  distinguishing 
between  a  conversation  between  the  witness  Md  a  party,  and  one  between  the 
Witness  and  a  third  person,  to  the  effect  above  stated.  Best,  J.,  was  of  opin- 
ion thi^  the  rule  that  was  acknowledged  to  have  been  settled,  as  to  converse* 
tiona  of  a.  party  to  the  suit,  applied  with  equal  reason  and  force  to  the  state- 
ments and  conversation  of  a  witness;  and  held  that,  if  one  part  of  the  con^ 
▼ersation  of  a  witness  had  been  ^rawn.from  him  by  cross-examination,  with  a 
view  of  disparaging  his  testimony,  the  whole  of  what  passed  in  that  cross- 
examination  ought  lo  be  admitted  on  resexamination:  that  is  lustly  due  to  the 
character  of  the  witness,  who  is  entitled,  in  vindication  of  his  character,  to 
have  the  entire  conversation  fairly  and  fully  duailed  in  evidence.  It  was  due 
to  him  also  as  a  security  against  proceeding*  wh^h  might  otherwise  be  con- 
stituted  against  him  on  statements  partially  extracted  on  coss-exan)  inatirn. 
The  Lerd  Chancellor  and  Lord  Redesdale  also  differvj  from  the  roajori. 
ty  of  the  judges.  As  the  learned  judges  were  pleased  to  iruard  their 
opinion  by  stating  that  they  understood  the  question  to  assvme  that  the 
witness  had  fully  explained  his  whole  motive  and  inducement  to  inform  A 
the  decision  in  the  particalar  instance  thus  presented  to  them  cnnnot  be  drawn 
into  precedent  ^m  a  Tf8ry  general  rule,  inasmuch  as  in  many  instances  the  cotetn? 


^ 
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poraiy  ftlateroent  made  foy  the  witness  wouid  be  ttie  best  exposition  of  his  real 
motives. 

"*  The  credit  of  a  witness  may  b^  impeached  either  by  cross-examination, 
Bubjeet  to  the  rules  already  mentioned,  or  by  general  evidence  aflfecting  his 
credit;  De  Sailiy  v.  Morgan,  2  £sp.  C.  691 ;  Christian  v.  Combe,  4  Gsp.  C, 
489;  or  bj  evidence  that  he  has  before  done  or  said  that  which  is  inconsis- 
tent with  his  evidence  on  the  trial;  or,  lastly,  by  contrary  evidence  as  to  the 
facts  tfaemflelves.  It  is  perfectly  settled^  on  the  grounds  already  adverted  to, 
that  the  credit  of  a  witness  can  be  impeached  by  general  evidence  only,  and 
Bot  by  ertdence  as  to  particular  facts;  Delamotte's  C.  21;  Howell's  St.  Tr. 
tl  1 ;  Sharpe  v.  Scoging,  Holt's  C.  541 .  It  is  also  a  general  rule,  that  when- 
ever the  credit  of  a  witness  is  to  be  impeached  by  proof  of  anything  that  he  has 
said  or  declared,  or  done,  in  relation  to  the  cause,  he  is  first  to  bo  asked, 
upon  cross-examination,  whether  he  has  so  said  or  declared. 

The  Queen's  case,  2  R  &.  B.  300.  "  or  done  that  which  is  intended  to  be 
proved."  If  the  witness  admits  the  words  ^'  declaration  or  act,"  proof  on  - 
the  other  side  becomes  unnecessary  and  fan  opportunity  is  afforded  to  the 
witness  of  giving  such  reasons,  explanations  or  exculpations  of  his  conduct, 
if  any  there  be  as  the  circumstances  may  furnish;  and  thus  the  whole  matter 
is  brought  before  the  Court  at  once,  which  is  the  most  convenient  course; 
But  the  judges  in  the  Queen's  case,  2  B.  &  B.  313.  If  the  witness  deny 
the  words  **  declaration  or  act "  imputed  to  him,  then,  if  it  be  not  a  matter 
collateral  to  the  cause,  witnesses  may  be  called  to  contradict  him;  Ibid.  So, 
if  the  witness  decline  to  answer  on  account  of  the  tendency  of  the  question 
to  criminate  him  the  adverse  party  is  still  at  liberty  to  adduce  the  same  proof; 
the  Queen's  case,  2  B.  4r  B.  314.  And  the  possibility  that  the  witness  may 
on  that  ground  decline  to  answer  affords  no  sufficient  reason  for  not  givin« 
him  the  opportunity  of  answering,  with  a  vietv  to  explain  tlie  circumstances, 
and  to  exculpate  himself;  Ibid.  And  it  is  of  great  importance  that  this  op- 
portunity should  be  thus  afforded,  not  only  for  the  reasons  already  suggested, 
but  because  such  explanation,  if  not  given  in  the  first  instance,  may  be  ren-r 
dered  impossible;  for  a  witness  who  has  been  examined,  and  has  no  reason  to 
suppose  that  his  further  attendance  is  requisite,  oflen  departs  the 'court,  and 
may  not  be  found  or  brought  back  until  the  trial  be  at  an  end;  By  the  judges  in 
the  Queen's  case,  2  B.  &  B.*3l4.  There  is  no  distinction  for  these  purposes 
between  declarations  made  by  the  witness,  and  acts  done  by  him  which  relate 
to  the  cause,  the  Queen's  case,  Ibid;  in  the  one  case  as  well  as  in  the  other, 
an  opportunity  must  be  afforded  the  witness  of  explaining  his  conduct  before 
evidence  is  adduced  to  impeach  his  credit  by  proof  of  the  fact.  If  the  ad- 
verse, counsel  has  omitted  to  lay  such  a  foundation  by  previously  interrogating 
the  witness  on  the  subject  of  those  declarations,  the  Court  will  of  its  own 
avtbortiy,  call  back  the  witness,  in  order  that  the  requisite  previous  questions 
may  be  put;  By  the  judges  in  the  Queen's  case,  2  B.  &  B.  314. 

And  'even  although  th6  facts  be  adduced  in  order  to  impeach  the  witness's 
testimony  be  not  discovered  until  af\er  the  conclusion  of  the  cross-examina- 
tion, the  rule  still  holds,  and  evidence  cannot  be  given  for  the  purpose  of 
thus  impeaching  his  testimony  without  previous  examination  of  the  witness, 
even  although  the  witness  should  have  departed  the  court,  and  cannot  bo 
brought  back  afler  the  dicovery  has  been  made;  the  Queen's  case,^  B.  4r  B. 
2 IS.  In  order  to  impeach  the  credit  of  a  witness  for  the  defendant,  upon  an 
information  for  assaulting  revenue  officers,  by  proving  that  on  an  information 
before  two  magistrates  against  the  same  defendant  for  having  smuggled  goods 
in  his  possession,  proof  of  the  conviction,  containing  the  testimony  of  the  wit- 
ness, is  insufficient;  it  is  unnecessary  to  prove  it  by  the  testimony  of  those 
who  heard  what  was  said;  Rex  v.  How,  I  Camp.  461.  The  record  of  con- 
viction is  conclusive  for  the  purpose  for  which  it  is  intended,  that  is,  to  prove 
.Ihe  coademn^tion;  but  it  is  no  evidence  to  prove  the  testimony  of  the  vttp^sr 
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(F)   Of  tnc  SOURCES  from  which  he  mat  derive  information  or  refer 

I  459  1  TO. 

Instru  1.     RamberT  V.  CoHEN.   1796.  N.  P.  4  Esp.  2l3. 

niratt  may      Lord  Kenyon^  C.  J.,  held  Ihat,  although  an  unstamped  receipt  for  the  pay 
bo  used  col  n,^nj  ©f  ^  \^i\\  jg  p^^  admissible  in  evidence,  yet  the  fact  of  payment  may  b« 

tea.  After  proof  in  a  criminal  proceeding  that  the  prosecutor  has  employed 
A.  B.,  an  agent,  to  procure  and  examine  wiineses  in  support  of  the  chiirge, 
it  is  not  competent  to  the  defendant  to  examine  a  witness  to  that  A.  B.,  who 
is  not  examined  as  a  witness,  had  oflTered  to  bribe  him  to  give  evidence  upon 
the  trial,  or  bring  papers  with  him  belonging  to  the  defendant;  for  tha  mere 
emplojm^nt  of  an  agent  for  the  purpose  of  procuring  and  examining  witnes- 
ses is  in  itself  an  innocent,  and  in  m&ny  cases  a  necessary,  act.  And  it  ie 
not  to  be  presumed  that  the  prosecutor  directed  the  agent  to  use  any  unlaw- 
ful means  for  the  purpose;  neither  can  any  legitimate^  inference  or  conclusion 
be  drawn  from  this  fact  against  the  credit  and  veracity  of  the  witnesses  who 
Are  examined;  for  it  is  not  to  be  presumed,  in  the  absence  of  all  proof,  that 
they  were  either  parties  to  the  illegal  act,  or  privy  to  it,  or  to  any  act  of  the 
like  nature;  By  the  judges  in  the  Queen's  case,  2  B.  Sl  B.  302.  As  upon  an 
indictment  for  a  conspiracy,  it  is  competent  to  the  prosecutor  to  prove,  in  the 
first  instance,  the  existence  of  a  conspiracy  by  general  evidence,  without  piov- 
iog  participation  by  the  defendant;  2  B.  3^  B.  303;  so  it  is  competent  to  a 
defendant  on  a  criminal  charge,  first,  to  prove  a  conspiracy  to  suborn  witnesses 
for  the  destruction  of  his  defence,  and  afterwards  to  effect  (he  prosecution  by 
proof  of  participation;  the  Queen's  case,  2  B.  Sl  B.  303.  309;  provided  proof 
ef  such  A  conspiracy  would  afford  a  legitmate  ground  of  defence;  12  B.  311. 
But  query  in  what  cases  proof  of  a  crime  committed  by  a  prosecutor  io  so 
4X>nspiring  can  aftbrd  any  legal  defence  to  a  defendant. 

*  Where  the  character  of  the  witness  is  impeached  by  general  evidence^ 
ihe  party  who  calls  him  is  at  liberty  to  examine  the  witnesses  as  to  the  grounds 
wof  their  belief;  and  in  all  cases  where  the  credit  of  a  witness  hks  been  attack- 
ed, whether  by  general  evidence,  or  by  particular  questions  put  upon  cross- 
examination  it  seems  that  the  party  who  called  is  at  liberty  to  support  his 
'  4eFtimony  by  general  evidence  of  good  character;  Rex  v.  Clarke,  2  Starkie's 
C.  S4I .  So,  if  the  character  of  the  attesting  witness  to  a  deed  or  a  will  be 
impeached  on  the  ground  of  fraud,  evidence  of  his  general  good  character  ie 
udmissible;  Doe,  d.  Walker,  v.  Stephenson,  3  Esp.  C.  284;  1  Camp.  210;  4 
£sp.  C..  50.  But  the  mere  contrariety  between  the  testimonies  of  adverse 
Witnesses  without  any  direct  imputation  of  fraud  on  the  part  of  either  supplies 
•no  .ground  for  admitting  general  evidence  as  to  character;  Bishop  of  Durham 
y  Beaumonty  1  Taunt  107.  The  general  rule  has  already  been  noticed  that 
former  statements  made  by  a  witness  whose  credit  is  impeached,  are  not  ad- 
missible for  the  purpose  of  confirmation;  except  in  particular  instances^ 
where  the  statement  was  made  at  the  time  when  the  witnesses  la}>oured  under 
no  interest  or  influence  to  misrepresent  the  ifact.  Where  a  register  of  bap- 
tism stated  the.  child  to  be  seven  years  of  age  at  a  time  of  -baptisniy 
it  was  held  that  the  entry  was  no  evidence  to  prove  the  age  on  an  issue  to  trjr 
whether  the  party  was  of  age  when  he  was  arrested.  But,  Bayley,.J.,'ex^ 
pressed  an  opinion  that,  if  it  could  have  been  shown  that  the  entry  had  beea 
made  upon  the  representation  of  the  mother,  who  was  called  as  a  witness  for 
her  son  in  order  to  prove  his  minority,  the  fact  would  have  been  admissible  to 
support  her  testimony  upon  its  being  impeached;  Wiken  v.  Law,  3  Starkie^s 
C.  63.  Where  a  bail-bond  had  been  witnessed  by  the  defendant's  clerk,  who, 
apon-beiog  subpoenaed  at  the  defendant's  counting-house  said  that  he  shouJd 
not  attend,  and  the  trial  had  been  put  oft*  twice  on  account  of  his  absence, 
and  search  had  been  made  for  him  at  the  defendant's  house,  and  at  Margate, 
in  consequence  of  the  information  received  at  the  defendant's  house  that  he 
was  gone  thither,  without  effeeti  and  that  search  had  continued  up  to  the  time 
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proved  by  a  witness  who  saw  the  money  paid;  and  even  such  an  unstamped  ihepntpo** 
receipt  may  be  shown  to  the  witness  as  a  memorandum  to  refresh  his  memory.  ^^  mmo 
k,     Jacob  v.  1  inGsley.  T.  T.  I^OI.  K.  B.   1  East,  460.  riet"?  wit 

The  plaintiff  bad  entered  an  accoifnt  in  writing  of  goods  and  money,  fromnosM*^' 
time  to  time,  forwarded  to  the  defendant;  and  by  the  signature  at  the  foot  ofAi  bj  refer 
each  page  admitted  the  truth  of  the  items;  but  the  writing  itself  could  not  be  "ngto  ui 
given  in  evidence  for  the  want  of  receipt  stamps,  as  the  cash  items  la  each  ^^^^^jaq'  -i 
page  exceeded  403.;  yet  it  was  held  that  the  plaintiff  might  prove  that,  upon  ^  ^ 

catling  over  each  article  to  the  defendant,  he  admitted  the  receipt,  and  that 
(he  witness  who  heard  him  might  refresh  his  memory  by  referring  to  the  ac- 
count. 


V.    RELATIVE  TO  WITNESSES  ABROAD.t 

VI.    RELATIVE  TO  SECONDARY  EVIDENCE  IN  RELATION 
OF  WITNESSES.     See  on^c,  tits.  Evidence;  Parol  Evidence. 


VII.    RELATIVE  TO  THE  PRIVILEGES  OtX 

■  Anon.   E.  T.  1801  K.  B.  I  Smith,  355.  ^^ 

Oil  motion  to  slay  proceedings  against  defendant,  he  having  been  arrested   /'^^^^^ 

"^  aflo»|^iviD0/ 

of  the  (rial;  it  was  held   that  secondary  evidence   was  admissible;  Burt  v.  evidMice  w 

Walker.  4  B.  &  A.  697.  •atitW  w> 

*  Honce  n  moniorandiim  formerly  made  by  an  nged  tvitnes»was  ollowed  to  de  reoiito 
him  at  tho  tr'iiil  in  order  to  refiresh  Kxa  mtmory:  Vauoliun  v.  IVfartin,  1  Esp.  C.  440;  JDoe-  v. 
Perkins,  3  T.  R.  749.  And  whure  a  witness  who  had  received  money  and  giv^n  a  roeeipt 
for  it  which  could  not  be  reud  in  evidence  For  want  ofn  proper  iitnmp  hud  become  blind,  the  rt" 
eeipt  wa9  rend  to  him  in  Court  for  n  similar  purpose;  Cutt  v.  Howard,  S  &tnrkie'd  C.  3,  Where 
a  witneM  rcrreshe^  hia  memory  from  memornndunifl,  it  is  usual  and  reasonable  that  t1i» 
adrerse  counsel  should  hnve  an  opporiiinity  of  inspecting  them  Tor  the  purpose  of  cross- 
ciamining  the  witness;  per  Lord  Eyre,  C.  J.,  Hardy's  case,  24  HowelPs  St.  Tr.  824. 
Although  a  witness  cannot  bo  e.\amined  as  to  the  contents  of  a  written  document  not  pro* 
daeed,  yet  he  may,  in  some  instance.^,  be  examined  as  to  the  general  result  from  a. number 
of  documents  loo  voluminous  to  resd  in  court;  Meyer's  Assignees  v.  Sefion,  2  Starkie'» 
C.  276;  Roberts  v.  Dixon,  Peake's  C.  83. 

^  A  party,  after  obtaing  leave  by  consent,  examines  witnesses  abroad  on  depoaitiopiy 
will  Roi  be  eutiiled  to  any  allowance  in  die  taxation  of  costs  for  the  expense  of  takinc  th» 
depositiomif  although  ho  may  proceed  in  the  action.  The  same  rule  prevails  in  the  UoarC 
of  Chancery:  if  a  pirty  applies  to  that  Court  for  a  commission  to  examine  witnesses,  be- 
miist  pay  the  expense?.  Tho  defendant,  as  well  as  the  plaintiff,  may  apply  for  a  manda- 
mus to  examine  witnesHOs  under  ihe  stat.   13  Goo.  3.  o.   63.  s.  44;  Grillard  v.  Hogue,  1> 

B.  4"  B.  519;  4  >Iooro,  313.  Where  th^  oommissiion  directed  the  conrimisaioners  to  exam* 
ine  ihd  witnesses, on  interrogatories,  and  to  reduce  the  examination  in  writing  in  thar 
English  language,  and  to  answer  an  interpreter  to  interpret  the  depositions  of  such  wiineee- 
9%  as  did  not  understand  the  English  language;  and  it  appeared  by  the  return  that  the 
depositions,  in  the  first  instance,  were  reduced  into  writing  in  the  foreign  language,  and 
translated  by  the  interpreter  into  English  within  an  interval  of  siz  weeks;  it  was  neld,  that 
the  commissiorr  was  well  excuted;  Atkins  v.  Palmer,  B.  &  A.  337.  Where  A.,  the  ean- 
tain  of  an  Indian  country  trader,  contracted  in  India  with  B.  for  a  crew  according  to  tlier 
custom  of  the  country,  and  A.  arrived  in  England  with  the  crew,  and  then  made  a  voyajie 
with  them  to  the  West  Indies  and  back;  on  an  action  being  brought  by  one  of  the  crew  tor 
wages  diie  on  the  West  India  voyage,  it  wa»  held,  on  a  motion  for  a  mandamus  under  the 
•tair^  13  Geo,  3.  c.  68.  s.  44.  that  the  cause  of  action  did  not  arise  in  India;  Francisco  v«- 
Gilmnre,  I  B.  At  P.  177.  Where  the  witnesses  for  a  defendant,  indicted  for  a  misdemea- 
nour, resided  in  Scotland,  the  Cnort  obliged  the  pro<;ecutor  to  consent  to  the  examination 
of  the  witnesses  before  one  of  tho  courts  iliore;  per  Lord  Mansfield,  in  Mostyn  v.  Fabrtgasi 
Cewp.  174. 

X  Witnesses,  as  well  as  suitors,  attending  courts  of  justice,  arc  privileged  frem  arresti 
eundo,  morando,  et  redeundo:  Lighifoot  v.  Cameron,  2  Bl.  Rep.  1113;  Meckins  ▼.  Smith, 
1  H»  Bl.  636.  But  a  witness  may  be  taken  when  attending  court,  and  surrendered  by  his 
bail;  and  in  ordinary  cases  it  is  not  necessary,  for  the  protection  6f  a  witness,  that  he 
should  have  been  served  with  a  suppcena;  Arding  v.  Flower.  8  T.  R'*  534^  3  Esp.  117^  S. 

C.  Sed  vide,  Anon.  2  Salk.  544.     Although,  in  strictness,  this  privilege  does  not  authorize   ^ 
a  witness  to  loiter  on  or  deviate  from  the  direct  road,  yet  the  Courts  have  not  beeo  rigoroue 
in  UmitiDg  thrs  protoetion  to  the  «hortost  intervals. 
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f  431   I  while  returning  home  under  (lie  protection  of  a  subpoena;  it  appeared  that  be 

a  rtaioita    lived  only  twelve  miles  frorn  the  place  where  the  trial  was  had;  that  it  was  over 

f?Ir  riuim    '"  *^®  afternoon;  that  on  the  nejir  morning  he  continued  in  town,  and  was  pre- 

loshon««*  paring  to  go  home;  and  at  twelve  o'clodc  he  was  atrested;  ta  pay  which  the 

attorney  (or  the  defendant  wrote  a  letter,  offering  to  give  a  cognovit. 

Lord  Ellenborough,  C.  J.      Taking  it  at  eleven  o'clock,  which  is  between 
fen  and  twelve,  as  there  is  some  doubt  as  to  the  time  of  bis  arrest,  I  think  that 
is  high  lime  Cor  the  defendant  to  go  home.     At  least  the  letter  is  an  acknowl- 
^  edgment,  and  when  it  was  written  the  parties  did  not  think  there  were  suffi- 
cient grounds  for  an  application  to  the  Court. 

VII.     RELATIVE  TO  THE  NUMBER  OF. 
I  432  )  (A)  General  rulb,! 

(B)  In  trials  for  perjury.     See  ante,  tit.  Perjury, 

(C)  In  trials  for  treason.     See  a»/«,  tit.  Treason. 

(D)  In  <?ourts  of  ej^uitt.J 

(£)  In  the  ecclesiastical  courts.^ 

*  But  in  a  previi^is  csne,  where  a  witness  attending  a  trial  which  terminated  aboot  (bur 
in  the  aAernoon,  remained  in  the  absize  town  until  afler  dinner  on  the  foliowing  liay,  aod 
whilst  reiumin]g  home  was  arrested  about  aeven  in  tl)Q  vtening,  the- Court  ordered  her  to  be 
released  from  custody,  though  her  residence  was  not  above  twenty  milsj  from  %m  plaee 
of  trial;  Hatch  v.  Blisset,  Gib.  Rep.  308;  8.  C.  cited  2  Stra.  966;  4  Brc.  Ab.  2i^  A 
witness,  however,  is  not  compelled  to  avail  himself  of  the  nearest  road  to  hb  plaee  of 
residence,  and  when  he  has  not  abused  the  privile^  for  the  purpose  of  transaeting  business 
vnoennected  wiih  the  cauM  in  which  he  was  engaged,  he  will  be  entitled  to  be  liberated 
from  custody;  Willingham  v.  Matthews,  6  Taunt  358;  0.  C.  2  Marsh,  57.  It  bat 
been  intimated,  that  the  proper  mode  of  obtaining  the  discharge  of  a  person  in  attendnce 
as  a  witness  in  an  action  appointed  for  immediate  trial  is  to  bring  bira  up  before  a  judge  al 
chambers  by  writ  of  habeas  corpus;  ex  parte  Tolletson,  Stark:  490;  but  it  appears  the 
fudge  presiding  at  Nisi  Prius  may  order  the  sheriflT's  officer  who  mado  ibe  arrest  loproduee 
nim  in  oourt  on  the  day  nominated  for  the  trial. 

f  The  general  rule  at  common  law  is,  that  a  sio<][le  witness,  if  credible,  is  sufficient  for 
the  proof  of  any  fact,  in  which  respect  the  law  of  England  differs  from  the  civil  law^  where 
uMie  of  the  maxims  is  "  uoius  responsio  non  omnia  audiaturj'  Lord  Coke,  indeed,  has  said 
in  his  Commentary  (Coke  Lit.  6.  b.>,  that  when  a  trial  is  by  witnesses,  as  in  tbe  ease  of 
the  ciiallenge  of  a  juror,  or  sunnnnns  of  a  tenant,  tbe  affirmation  ought  to  be  proved  bf 
two  or  more  wiine^ses.  Where  the  trial  is  by  verdict,  there  the  judgment  ia  not  girta 
(ipon  witnesses,  but  upon  the  verdict,  and  up<»n  such  evidence  as  is  given  to  the  JMry  they 
find  their  vordict.  But  this  distinction  has  been  denred  by  Lord  Holt^  Shotter  v.  Friendv 
Garth.  144.  and  the  doctrine  is  said  to  be  warranted  by  the  authorities  cited  in  its  support.- 
By  our  law,  however,  the  testimony  of  a  singfe  witness  will  not  be  sufficient  in  a  few 
purtieolar  snses. 

i  It  is  an  ostabliftbed  principle  in  courts  of  equity  that,  on  a  bill  praying  relief,  whea  the 
facts  charged  by  the  plaintiff  as  a  ground  for  obtainins;  a  decree  are  proved  only  by  a  single 
wiiuesR,  and  r.re  clearly  and  positively  denied  by.  tbe  answer  of  the  defendant,  lira  Courf 
will  not  grant  a  decree  against  the  defendant;  L'Neve  v.  LTieve,  1  Vos.  64.  66;  8  Atk. 
646;  S.  C.  I  Yes.  97.  1*25;  2  Vhs.  jun.  24:^  East  India  Company  v.  Donald,  9  Ves.  889, 
fiSX  But  where  the  evidence  produced  by  the  plaintiff  is  so  far  supported  and  corrobora- 
fed  by  proof  of  «!oncurring  circumdtnnces  as  to  outweigh  the  denial  in  the  defeadaol** 
answer,  Walton  v.  Hobbs,.^  Atk.  19;  Janson  v.  Runv,^  lb.  140;  Pember  v.  Matliers,  I 
Itro.  Ch.  C.I.  52;  Toole  v.  Medlicott,  1  Ball  &  Be.itiy,  40:)c  Biddulph  v.  St.  /ohn,  2  Sehoc 
Ifc  Lef.  5*21;  abstracting  from  i\w  mind  that  the  evidence  on  the  part  of  tbe  plaintiff  comes 
from  a  disinterested  witness,  9  Ves.  283;  the  evidence  or'a  single  witness,  so  stfangtbenerf 
Snd  cnnfinnad  will  enable  the  Court  tc decree  against  the  answer;  and  there  are  many  cases 
iki  which  iho  court  has  granted  a  decree  aguin«it  the  defendant  on  the  testimony  of  a  siD|^ 
wjtneiss.  when  his  testimony  hns  not  been  clearly  and  po.sif  ively  contradioted  by  the  answer^ 
S  Aik.  650:  I  Ves.  66.  97;  12  Ves.  80;  3  Vos.&;  Buaro.  59. 

f  By  tbe  civil  law,  as  was  before  <Jbserved,  two  witnesses  are  required  for  tbe  proof  of 
a  faoi,  and  such  is  the  rule  in  Eccleiiiastical  Courts,  whose  practice  is  founded  uponnha^ 
kiw;  hut  even  in  those  courts,  if  a  matter  cognizable  at  common  law  arises  ioeidentallj  ii^ 
an  ecele«lastioal  suit,  (as  where  a  revooation  of  a  will  is  pleaded,  or  payment  of  a  legaeyr 
er  plene  udminiittravii,  and  the  like,)  the  proof  ought  to  be  according  to  tbe  prineiplea  andf 
couru  of  the  common  law;  end  if  thoy  disullow  the  plea  because  it  is  proved  ooly  by  a  tingle 
witness,  they  mny  be  controlled  by  a  prohibition;  Sir  W-.  Juiou  v.  Lord  Byron,  2  Lev.  64; 
Riohardson  v.  Disborow,  I  Vent.  291;  Shitrer  v.  Friend^  Carth.  142;  1  Ld^Rajm.  ftStlp 
Co.vp.  424;;  Com«  Dig.  tit.  Pruhibilion.' 
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WBOWiUU*^  Soe  ante,  tits.  Abduction*,  Morliani  MuHery;  Bcron  and  Fe- 
me; Rape;  Skdudion. 

tSSOXtiB'     See  ante,  tit.  Slander, 

V&ovfi  aiilr  Satour.  [  433  ] 

I.  *  RELATIVE  TO,  IN  GENERAL,  \ 

(A)    WUBRK  THERE  IB  ▲  SPECIAL  CONTRACT,  OR  A  GENERAL  OR  IMFLIED 
ONE,  p.  433. 
(B)     Or   THE   ACTION   FOR  THE   RBCtP^EHY    OF   PRICE. 

(a)  Form,  of  action,  p.  434.     (6)  Holdtnf^  to  bail  in,  and  of  the  affidarit  of 
defendant,  p.  454.     (c)  Declaration,  p.  43d.     {d)  Pleas,  p.  438.     {e)  Dama^ 
ge,  p,  438. 
11. ,  IN  PARTICULAR. 

See  tits.  Apothecary,  Apprentice,  AHiitration  and  Award,  Attorneys,  Auc- 
tion and  Auctioneer,  Bankrupt,  Barristers,  Master  and  Servant,  Physician, 
Principal  and  Agent,  Printer,  Sheriff,  Ship  and  Shipping,  Stock  Joint  Com-' 
pany.  Witness. 

I,    RELATIVE  TO,  IN  GENERAL.f 
(A)  Where  there  is  a  special  contract,  or  the  contract  is  general 

OR    implied. 

*         Pepper  T.  BuRLiND.  M.  T.  1791.  Peaks,  103 <  Where  i 

Assumpsit  for  work  and  labour  as  a  carpenter.     The  defendant  proved  thatipscial  con 
the  plaintiff  contracted  to  do  all  the  carpenter^s  work  necessary  to  be  done  in  ^^^^^  i^  "^ 
a  house  which  the  defendant  was  building  for  a  certain  sum.     It  was  admitted  u!!^'!^^  j 
that  the  roof  of  the  house  had  been  done  in  a  manner  different  from  that  speci-  t^^t  j^  j^ 
tied  in  the  contract,  and  the  defendant  had  paid  money  into  Court  sufficient  toimposfible 
cover  the  excess.     A  plan  was  produced,  and  proved  by  the  plaintiff  wherein  ^o  ntee  ii, 
the  dimensions  of  the  house  were  stated  to  be  fifteen  feet,  but  the  house  on  ^^^  ^^''^ 
which  the  work  was  done  was  serenteen  feet.      It  did  not  appear  that  the  ^^i*^^, 
plaintiff  had  ever  seen  this  plan  before  he  began  to  work;  but  the  house  was  the  whol« 
begun  by  the  bricklayer  on  the  scale  of  seventy  n  feet  before  any  contract  was  work  done 
made  with  the  plaintiff.     Lord  Kenyon.    I  have  often  declared,  and  have  had  a*  if  do 
the  good  fortune  to  have  my  opinion  adopted  by  jvries,  that  where  some  addi-  ^°^*?°^ 
tions  are  made  to  a  building  which  the  workman  contracts  to  finish  for  a  certain  roade-^ISut 
sum  of  money,  the  contract  shall  exist  as  far  as  it  can  be  traced^o  have  been  if  not  wbot 
followed,  and  the  excess  only  paid  for  according  to  the  usual  rate  of  chnr-ly  abaDdoii 
ging,     I  think  that  the  plaintiff  has  failed  in  showing  ihe  plan  by  which  he  **^»  *^®  ^ 
contracted  to  work  to  be  the  same  as  that  produced.      I  admit  that,  if  a  man  ^u*?]?^ 
contracts  to  work  by  a  certain  plan,  and  that  plan  is  entirely  abandoned,  it  isp^-^j  f^^  ^ 
impossible  to  trace  the  contract,  and  say  to  what  part  of  it  the  work  shall  be  cording  to 
applied;  in  such  case  the  workman  shall  be  permitted  to  charge  for  the  whole  tbo  usaal 
work  done  by  measure  and  value  as  if  no  contract  at  all  had  ever  been  made;  ^^^  <^f 
but  in  the  present  case  the  contract  is  not  proved  to  have  been  wholly  ■^*°"*i"SLi'  t 
doned,  for  It  appears  that  the  dimensions  were  the  same  when  the  plaintiff  l  ^^^  J 
contracted  as  they  were  when  the  building  was  finished.      The  only  excess 
was  in   the'filteration  of  the  roof,  and  money  enough  to  cover  that  has'been 
paid  by  the  defendant  into  court. — Verdict  for  the  defendant. 

See  ElUs  v.  Hamlin,  3  Taunt.  68;  Dunn  v.  Body,  1  Stark.  220;  Robum  v. 
Oodfrey,  I  Stark.  275;  1  Holt,  ^6S.  S.  C. 

(B)  Op  the  action  for  the  recovery  op  the  price. or. 

*  A  woman  is  capable  of  bein^  elected  to  the  office  of  sexton,  and  may  vote  at  thft 
election  of  acandidaie  fur  soch  office:  Olifo  t.  Ingram,  7  Mod.  '263;  Stra.  1114.  S.  C. 
A  woman  may  be  appointed  governor  of  a  work-bouse,  and  may  net  by  deputy;  Anoff.  2  Ld« 

Raym.   1014.  „      ^       « 

t  We  have  already  seen  the  that  the  Stat,  of  Frauds^  (see  an;p   lit.  Frauds,    Stat,   of,) 
doew  nof  extend  to  the  case  of  a  contract,  strictly  for  work  and  labour  nnd  materisls,  as  an  • 
agreement  to  make  or  build  a  ship,  «:bariot,  Ac;   1  Stra.  5U6:  6  T.    R   17;  S  East,  305. 
Hence  it  is  clear  that  there  is  no  obligation  in  ordinary  cases,  that  a  contraci  for  work  aad 
labour  should  be  in  writing,  a  parol  or  verbal  engagement  being  legally  bioding. 
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(a)  Form  of  action,* 
(6)   Of  the  holding  to  bail  tn,  and  of  the  affidavit  of  defendani.  J 

Young  v.  Gatjers.  M.  T.  I&18.  K.  B.  *Z  M.  &  S.  603.  • 

An  ;>fli]avit  The  affidavit  to  hold  to  bail  stated,  that  the  defendant,  master  or  commander 
\H  hold  do  q(>  ^{^q  Ohve,  was  justly  and  truly  indebted  to  the  plaintiflT  for  the  work  and 
bTil  for  per  ^^^^"i*  ^^  ^^*  plaintiff  and  his  workmen  aqd  servants,  done  and  perform^  m 
■(in:il  ser  i^nd  on  board  the  said  ship,  and  for  materials  found  and  provided  by  the  plain- 
viceH  mnst  tiff,  and  used  and  applied  therein;  and  also  fbr'goods  sold  and  delivered,  and 
all«go  that  money  paid,  laid  out,  and  expended  by  the  plaintiff^  at  the  special  instance  aod 
the  rerrrti  ^^quQgj  ^  the  defendant:  not  stating  "  for  the  defendant,*'  or  that  the  soods 
due  fiDin  were  sold  ''  to  the  defendant,"  was  hokien  to  he  defective;  for  aUhough  the 
the  pliiintiircau«e  of  action  stated  in  the  affidavit  is  work  done  on  board  the  ship,  it  does 
to  tho  (io  not  result  as  a  necessary  consequence  from  those  premises,  that  the  defendamt 
fenduni. f     j^  indebted  as  captain,  he  only  being  liable  upon  his-espress  contract;  and  Ax>m 

the  terms  of  the  affidavit,  the  inference  i»lhat  the  work,  &c.  may  not  hav^ 

been  done"  for  a  third  peri^on. 
j;,  ^^^  1  (c)  Dcclaraiion.t 

.  ^p^^'Jfi^  I.     Harris  v.  Watso:V.   1790.  N.  P.  Peake,  7?. 

num  is  lixed  '^^^^  declaration  stated,  that  the  plaintiff  being  a  seaman  on  board  the  ship 
M  ihepric*  Alexander,  of  which  the  defendant  was  master  and  commander,  aod  whKii 

*  7'i>o  nature  of  the  remedy  to  be  adopted  fur  thenen-perfofmnnce  of  a  contmet  to  pay  for 
Bervice^  performed  must  necessarily  depend  upon  tho  fact  of  whether  the  a^eement  iras 
under  ^ieal  era  simple  contract;  if  by  deed,  the  action  must  be  debt  or  corenani;^  if  not  under 
soair  o^^ompsit  or  debt. 

1  Tn  on  action  for  work  and  Taboar,  or  other  personal  .cervices,  where  the  stipulated  duties 
havelicen*  performed  on  the  part  of  the  plriiniiff*,  and   tho  remuneratian  is  to  be  in  money, 
the  defendant  may  be  holden  to  bail,  as  of  course;  b  ut  where  the  renuneratioa  sought  to 
be  recovered  is  not  strictly  for  work  and  labour  uctunMy  dene,  or  if  the  contract  has  no<  beeo 
executed  by  the  plnintifT,  although  the  defendant  prevented  its  performance,  as  (he  declara- 
tion must  bo  special.  Hulle  v.  lieightman,  4  Esp.  77;  2  East,  145;  S.  C.  Appleby  v.  Dodd, 
8  Eusr,  300;  Wilkinson  v.  Fnasier,   4  Esp.   i3:<r  Waugh  v.  Caiver,  2  H.  BL  235.  and  the 
damages  ancertain,  the  secin'tty  of  the  bail  eannot  be  obtained.     Bot  ai>  aflidnvit,  static^ 
that  the  defendant  was  indebted  to  the  plaintiff  for  wages  due   te  hnn  for  faia  aervVcea  oia 
board  the  dcfend^int's  ship,  was  considorcd  sufficient,  without  an  exprete  averment  that  the 
debt  was  due  from  the  defendant;  Symonds  v.  Andrews,  &  Taunt.  751;   I  MarsbyJ317.   S. 
P.    Diiss  V.   Atkins,  I  Marsh,  317.   n.     In  the  Fatter  case  it  will  be  however  observed.-    that 
it  distinctly  appeared  on  the  fucc  5f  the  deposiiien,  that  the  vessel  was  the  property  of  the 
party  sought  to  be  charged.     Although  a  special  contract  has  been  entered  iotoy  the  plaiatiiT 
is  permiiied,  in  certain  cases,  to  recovoi  »pon  the.general  indebitatus  count.     Thus,  vrbef^ 
th^reis  a  speciaf  agreement,  the  terms  of  which  have  been  performed,  it  raisea  a  duty  for 
which  an  indobitatud  will  lie;  B.  N.    1'.    1:^9;   Robson  v.  Godfrey,  Holt,  237.     So,  if  there 
has  been  a  spevpl  agreem^it.  and  the  work   is   begun,    thougli  not  pursuant  to  such  agree* 
ment,  the  plaintiff  ro.iy  recover  upon   the  quantiftn  meruit,  for  otherwise.he  would  not  bm 
able  to  recover  at  all;  but  the  defendant  may  refuse  to  take  to  the  subject   BMtter^rdie 
plaintiiTs  work  and  labour,  where  there  is  a  deviation  from  the  special  contract;  and  in  smA 
case  the  plaintiff  cannot  recover  on  the  quantum  meruit,  EUlis  v.  Hamlin,  3  Taunt.  52;  4 
Taunt.  478;  though  it  is  otherwise  where  the  defendant  has  acquiesced  in  and  adapted  the 
deviations;   Burn  v.  Miller,  4  Taimt.  745.     Where  there  is  a  special  contract,  but  addition- 
ftl  work   ha<>  been  done  not  included  in   the  special  contract,  the  value  of,  itM  additional 
work  may  be  recovered  wider  the  indebitatus  coiuit,  alihougli,  from  theatipoTations  oftbe 
special  contract,  as  to  credit,  &c.  the  value  of  the  work  done  under  the  ipecial  coDtract 
cannot  be  recovered. 

t  Under  the  general  count  for  work  and  labour  the  plaintiff  may  f^iva  evidence  of  m 
particular  species  of  work  and  labour,  such  aa  a  farrier  and  the  medfetnes  adminiatered  b%. 
hnn  may  be  considered  aa  materials  within  the  coant;  CUrke  v.  Momfdffd,  8  Campb.  87; 
and  see  iMeeke  v  Oxlande  1  N.  R.  289.  Bat  where  the  claim  "forimaleriala  foand."  &«x» 
wa»  omiued  in  the  count  for  work  and  labour,  it  was  bisld  that  the  plaialiff,  who  so^bt  t» 
recover  for  building  a  house  and  furnishing  the  timber,  could  not  recover  for  the  latter  ea4i 
of  the  count  for  goods  sold  and  delivered;  Cotterell  v.  Apsey,  6  Taunt.  822,  It  is  a  rale 
that  however  special  the  agreement  was,  yet  if  it  was  not  onder  seal,  and  the  terma  of  it  bave^ 
not  been  performed  on  the  plaintiff's  part,  and  the   rerooneraiion  wai  to  be  in   monev,  it 


-.  -   _,  _ „.,,  »,„,  .,  vyiiiiipifi.    1-  w.     I'ui^ii  inp  lemon^rauon  aeocni  le  ne  ra— 

•overcd  be  not  not  strictly  for  work  and  labour  done,  2  Marsh,  278.  a;?  bat  aaa  5  Taant. 
«Q22  Fitagib.  802;  coot.:  or  if  tha  contrtct  bad  not  been  Met ated  by  iba  plaiatiff» 
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wms  bound  on  a  voyage  to  Lisbon,  whilst  the  ship  was  on  her  Toy'age  the  de-   [  436  J 
(•ndant,  in  consideration  that  the  plaintiff  would  perform  soine  ertra  work  in  »  8ul>se 
naTigattng  the  ship,  promised  to  pay  him  five  guineas  over  and  above  his  com-  ^-^^  to  pay 
men  wages.     There  were  other  counts  for  work  and  labour,  d*c.  an  addifion 

The  plafRtiflT  proved  that  the  ship  being  in  danger,  the  defendant,  to  induce  al  sum  for 
tbe  seaman  to  exert  themselves,  made  the  promise  stated  in  the  declaration.      ^^'^  »^n\G 

Lord  Kenyon.     If  this  action  was  to  be  supported,  it  would  materially  af-  ^^'Ju^^'  " 

fliovsh  the  defendant  prevented  his  performance,  the  declaration  mast  he  special,  2  TjAsT,  tuin.* 
145;  1  Hen.  Bla.  287;  4  East,  147;   1    Now  Rep.  330;  2  Hos.  and  Pal.  321;  1    Marsh. 
122;  bat  tee  Camp.   186.     Where  tbe  demand  is  for  wagee.  feei,   or  work   and  labonr  in 
particaUr  profeasionfl,  &c.  it   in  asaal  to  insert  a  count,    Mtatinj;  conci?)e1y  iho  nature  of  the  , 

«ervice«  Afcc,  2  Lev.   153;  Garth.  276;  I    Mod.  8;  1  Sid.  425:  hnt  the  common  connt  for 
work  and  laboar  is  in  general    sufficient;  3  Camp.  37;  2  Wits.  20;  1    New  Rep.  289;  2 
Saond.  850.  n.  2.  373.     Where  the  defendant  reqaeMnd  the   plaintiff  to  take  care  oF,  and 
show  his,  the.defondanl'A   house,  and  promised  (o  make  him   a  iiand.40'ne  present,    it  WHf 
beld  that  tbe  plaintiff  might  expect  a  reasonable  recompenco   for  his    work    and  laboar; 
Janry  v.  Bosk,  6  Taont.  302.     Bat  where  a  person  performs  work  for  a  cornmitto  under  a 
resolation  entered  into  by  them,  that  any   service  rendered  by  him    should  be   rnken  into- 
eoBsideration»  and  sich  reoianeration  made   a«i  shad  be  deemed   ri«ht,    it  was  held  that  an 
aetioB  would  not  lie  to  recover  a  recompense  for  sach  work,  Taylor  v.  Brewer,  1  M.  &  S. 
299.     Where  the  work  has  not   been  ezecoted    according  to  tbe    contract,  the  «party  for   ^ 
whom  it  ia  executed  may  repadiate  it,  and  in  such  case  the  plaintiff  cannot   recover;  Elite   ff 
V.  Hanitin,  3  Taunt.  52.     So,  if  the  defendant  has  received  no  bene6t  from  the  work  hav-  f 
iuo  iMea  improperly  execaled  by  the   plaintiflT,  the   latter  cannot   recover;  Farnsworth  v.  / 
Garjard,  I  Campb.  38;  Duncan  v.  Blondetl,  3  Stark.  6;  Montiron  v.  Jefleriea,  I  R.  &  M. 
317.     Thus,  an  auctioneer,  through  whose  grosa   negligence  a  sale  becomes  nagatory.  can 
recover  nothing  for  his  services;  Denew  v.  Davey,  3  Campb.  451*     But  where  the  defen-  4 
-dant  has  deiived  some  beneBtfrom  the  plaintiff's  services  he  must  pay  pro  tanto,  P.irnsworih   f 
▼.  Garrard.  I  Campb.  88;  and  if  he  seeks  to  reduce  the  pluintitf'a  damages  on  account  of 
a  noo  eomplianea  with  the  terms  of  tbe  contract,  he  should,  as  it  seems,  give  notice  to  the 
plaintiff  that  he  conaidera  the  contract  not  complied  with.     Tho    illegality  of  the  transac- 
tion will  also  furnish   a  defence.     A  party  cannot  be    permitted  to  sao    for  either  work  or 
laboar  done,  or  materials    provided,  where  the  whole   combined  forms   one  entire  sabject 
■latter  made  in  violation  of  tbe  proviaions  of  an  act  of  parliament;  Bensley  v.  Hignold,  5 
B.  &  A.  «35.     So,  the  printer  of  an  imntiorral  and  libelloos  work  cannot  maintain  on  oc- 
CiOB  for  bk  bill  sg^inat  tbe   publisher  who    employed  him;  Popleit  v.  Stockdale,  1  A.  & 
H.  837-     But  where  the  plaintiff  was  employed  to  wash  clothes  for  the  defendant,  a  pros- 
titata,  and  knew  her  to  bp  such,  and  the  clothes  consisted  principally  of  expensive  dressea 
and  some  gentlemen's   nightcaps,  it  was  held   that  he   was  entitled  to  recover;  Lloyd  v.. 

Johnsoa.  1  B.  &  P.  340.  n.      •  •   i  '  , 

*  Nor  will  sach  an  action  lie  when  the  contract  is  made  on  tthore,  and  the  extra  work 
M  oecasioaed  by  the  desertion  of  a  part  of  the  crew;  Silk  v.  Meyrick,  6  Esp.  129;  2 
Campb.  317,  where  Lord  Ellenboroagh  approved  of  ihq  decisions  in  the  cose  in  Peake; 
1  Marsh,  567;  3B.  &  P.  612.  Where  however  it  is  expressly  agreed  hciwer.n-  the  parties 
Aat  the  work  shall  be  gralaitoualy  done,  the  contract  is  nudam  pactum,  and  the  party 
aoderlaking  to  perform  the  work  is  not  bound  so  to  do,  though  he  is  liable  if.  having  ac- 
taally  proceeded  on  the  employment,  he  be  guilty  of  any  misfeasanfte  in  the  coarse  thereaf 
to  the  injury  of  the  other  party;  5  T.  R.  143;  1  Saand.  312.  c.  note.  An  action  cnnnot 
be  maintained  for  services  performed  with  a  view  to  a  legacy,  nnd  not  in  expectation  of  a 
reward  in  the  nature  of  a  debt;  Stra.  728;  1  Esp.  R.  188.  A  workman  who  has  bestow- 
•d  his  laboar  upon  a  chattel  has  a  lien/or  tbe  remuneration  due  to  him,  whether  the  amount 
waj*  fixed  by  the  express  agreement  of  the  panies  or  not;  nnd  nlthoa;;h  the  chattel  was  de- 
livered to  him  in  different  parcels,  and  at  different  times  if  the  work  to  be  dono  under  an 
agreement  be  entire.  But  it  seems  that  no  lien  exists,  if,  by  the  bargain,  »  future  day  of 
payment  be  agreed  upon^  for  in  sach  case  the  detention  of  the  chattel  would  be  inconsis- 
taot  with  the  terms  of  the  contract;  5  M.  and  S.  180. 

A  lessor  contracted  to  pay  his  tenant  at  a  valuation,  for  certain  erections  pursuant  to  ii 
plan  to  be  agreed  on,  provided  they  were  completed  in  two  months.  No  plan  was  »g>"e«d 
on;  aod  aftar  the  condition  broken,  the  lessor  encouraged  the  lessee  to  proceed  with  the 
work  and  it  was  held  that  tha  lessee  might  recover  as  for  weekend  laboar,  on  an  implied 
momtsa  arising  oat  of  eo  many  of  the  facts  as  were  applicable  to  the  new  agreement;  4 
Taaal  76"  The  destruction  of  the  work  by  an  accidental  fire,  or  other  misfortune,  befora 
it  was  finished  or  delivered,  doesiiot  deprive  the  workman  of  his  yght  of  remuneration  to 
the  extent  of  the  work  performed,  3  Burr.  1592.  unless  by  the  express  and  uniform  ca.^ 
torn  of  any  particular  trade  that  no  payment  is  to  be  made  unless  the  work  bo  completi^d 
aad  dalitered;  1  Taunt.  J37.  A  person  who  coairacts  to  build  a  hoaso.  furnishing  both 
timbar  aad  laboar,  cannot  recover  for  the  materiels.  on  a  count  for  gnods  sold  and  delivered 
idtbaag^  ^y  '•*««»   ^^  •  deviation  from  the  original  plaa.  the  conimct  is  superseded  as  t9 
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[  437  ]  feet  th«  navigation  of  this  kingdom.  It  has  been  long  since  determined,  that 
when  the  freight  is  lost,  the  wages  are  also  lost;  Harman  v.  Bawden  et  al.  S 
Burr.  1844;  Abernelhey  v.  Langdale,  Dougl.  520.  This  rule  was  founded 
on  a  principle  of  policy;  for  if  sailors  were,  in  all  events  to  have  their  wages, 
and  in  limes  of  danger  entitled  to  insist  on  an  extra  charge  on  such  a  promise 
as  this,  they  would  in  many  cases  suffer  a  ship  to  sink,  unless  the  captaia 
would  pay  any  extravagant  demand  they  might  think  proper  to  take. — ^Thc 
plaintiff  was  nonsuited. 

2.  Bell  v.  Drummond.  H.  T.  1790.  N.  P.  Peake,  45. 
An  action  This  was  an  action  of  assumpsit  for  work  and  labour  done  and  performed 
r*** "?'  *,J*  by  the  plaintiff  for  Paterson,  the  testator.  It  appeared  that  the  testator  was 
ty'^MHmst  clerk  to  commissioners  of  the  land-tax,  and  that  the  plaintiff  had  done  the 
hit  priucl  business  of  his  ofRce  at  a  salary  of  lOOL  a-year.  That  afterwards  on  new 
pal  tur  an  duties  (such  as  the  servant^s  ta.\es)  being  imposed,  the  testator  was  appointed 
iocraaaaof  ^|erk  to  the  commissioners  of  those  duties,  and  the  plaintiff  also  transacted  that 
I  an  ^x*^  *  business,  but  no  agreement  had  been  made  as  to  any  increase  of  salary,  though 
prQM  agreethe  labour  of  the'oflice  was  considerably  increased. 

went  when  Lord  Kenyon  said,  that  the  plaintiff  ^s  case  rested  wholly  on  the  fact  of  the 
tho  lauer  new  dut^  being  imposed  upon  him;  he  should  not  think  it  such  a  case  as  would 
^"  ^tld"tf  ^^^^  entitled  him  to  come  into  a  court  of  justice  for  an  additional  stipend,  or  a 
a  n*e«v  ©f  \  ^"''"'^''*  merttii;  if  it  was,  every  porter  in  a  shop,  or  clerk  in  an  office,  would, 
lioe.*  ^upon  an  increase  of  his  mastcr^s  business,  be -equally  entitled  to  demand  an 
j  438  1  increase  of  wages, 

(d)   Pkas.t 
(c)  Of  the  damages . 
Ufsdell  v.  Stewart.  M.  T.  1793,  Peake,  194. 
Id  an  ac  Assumpsit  for  work  and  labour  as  a  surveyor.    The  plaint  iff  demanded  34/., 

''*°  vor  ^®^"S  ^^'  V^^  cent,  on  all  money  charged  by,  and  allowed  to,  the  different 
he  is  only  tradesmen.  The  defendant  had  paid  one  half  of  the  sum  demanded  into  court, 
entiiled  to  contending  that  two-and-a-half  per  cent,  was  a  sufBcient  compensation  for  the 
areanona  business  the  plaintiff  bad  done.  He  had  done  nothing  more  than  measure  the 
bis  compoD  work,  and  settle  the  bills,  not  being  at  all  employed  in  building  the  house, 
to  be  eKii  Lord  Kenyon.  The  plaintiff  is  entitled  to  a  reasonable  compensation  for 
ynatedbj     his  labour^  but  he  is  not  to  estimate  that  by  the  money  laid  out  by  the  defen- 
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the  prica;  6  Taont.  322.  The  registered  owner  of  a  ship  is  not  liable  for  repaim,  onl 
actaally  done  npoo  bis  credit.  Legal  ownership  ia  pfima  facie  evidence  of  tialiilitr, 
which  may  be  rebultnd  by  proof  of  the  beneficial  interest  having  been  parted  with«  and 
of  the  legal  owner  having  ceased  to  interfere  with  the  management  of  the  ship;  1  R.  and 
M.  42.  119.  202;  2  Bing.  179.  If  an  engineer  be  employed  by  a  co>r  roiltee  fur  erect- 
ing a  bridge  and  forming  a  road  to  it  to  make  an  estimate  of  the  expense,  he  is  bound  lo 
ascertain  for  himself,  by  experiments,  the  nature  of  the  soil,  althoogh  a  person  prevloaAlj 
employed  by  each  commiiiee,  having  made  the  experiments,  give  him,  by  their  desire,  in- 
formation of  the  resalt;  Moneyp^nny  v.  ifartland,  2  C.  and  P.  S78;  S.  C.  1  (*.  and  P. 
352.,  If  an  engineer  ao  employed  make  a  low  estimate*  and  thereby  induces  persons  to 
subscribe  for  the  execution  of  the  work  who  would  otherwise  have  declined  it,  and  it  turna 
out  afterwards  that  such  estimate  is  incorrect,  either  from  negligence  or  want  of  skill*  and 
that  the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not  entitled  to  recover 
any  thing  for  ipaking  snch  estimate;  Id.  In  an  action  for  work  and  labour  in  curing  a 
flock  of  aheep  and  lambs,  consisting  of  497.  of  the  scab,  it  was  proved  that  the  plaintiff 
had  declared  that  be  did  not  expect  to  be  paid  unless  be  cured  all;  and  it  al^pearing  ibaC 
40  out  of  the  flock  were  not  cured,  held  that  he  was  not  entitled  to  recover  anything;  Bates 
▼.  Hudson,  6  D.  and  R.  3. 

♦  Nor  can  a  foreign  counsul,  resident  in  this  conntry,  and  receiving  a  salary  for  nctin<;  as 
an  officer  from  his  own  government,  maintain  an  action  for  nny  trouble  and  labour  he  may 
have  been  put  to  in  iransucting  business  for  mercimnts  here,  in  which  be  acted  inconfurmity 
to  the  express  ihstruciioiis  of  his  own  government;  1  R.  ^  M.  45. 

-f  The  nature  of  the  plea  to  be  adopted,  in  answer  to  an  action  for  work  and  labour, 
must  of  course  be  governed  by  the  nature  and  form  of  the  declaration.  It  will  suffiea 
here  to  observe  that,  in  cases  of  this  description,  if  the  declaration  be  in  assumpsit,  tb« 
ilefendant,   under  the  plea  of  non  assumpsit,  may  object  to  the  quality  of  the  work,    tho 

Quantity  dune,  or  resist  the  action  upon  the  ground  of  the  contract  not  being  performed,  or 
eing  illegal     The  same  observalioos  apply  *.o  the  plea  of  nil  debet  in  ai)  action  of  debt  09 
§,  simple  con^a^t, 
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dant  la  finishing  his  building.      I  am  bound  to  give  my  opinion  on  the  matter  |he  amount 
of  law.     The  jury  will  answer  to  the  fact.      I  am  enabled  to  slate  from  the  }j',p^,5*'r  **? 
record  what  is  the  true  question  between  the  parties.     The  plaintiff  states  his  ^nt  in  tlie 
demand  to  be  "  as  much  as  he  reasonably  deserves  to  have  for  his  work  and  building, 
labour."      Does  he  reasonably  deserve  to  have  for  this  an  exhorbitunt  de-  ^vhlch  in 
mand?      As  to  the  custom  offered  to  be  proved,  the  case  of  the   robbery  on  '!»•  c"si<*"» 
Bagshot  Heath  might  as  well  be  proved  in  a  court  of  justice.     It  ought  not,  yu^vevors.* 
nor  cannot,  be  supported . 

WStrcft-t  [  439  1 

*  But  in  a  subnequenl  cace  Lord  Eilenborouxh  Ivfl  iitc»  the  jury  to  5t.iy,  uhetlier  ilio 
utual  commMsion  of  five  per  c«u?.  wm  an  unrea:<ona!)Je  ni<ide  of  char^in;^:  nnt\  ihe  jury 
fuund  for  the  plaintiff  the  whfile  doinund;  Chapman  v.  De  Ta^to,  *2  Slairk.  294;  Mallby  v. 
Christie;  1  Esp.  340. 

•j"  By  the  common  law,  and  as  declared  by  the  statute  De  Prero^atlw 
RegiSf  17  Edw.  S.  stat.  2,  c.  11,  the  king  is  entitled  to  wrecks;  1  Bla.  Com. 
290.  The  prevention  of  the  barbarous  practice  of  destroying  persons  who, 
in  ship-wrecks,  approached  the  shore,  in  order  to  acquire  the  property  of  the 
shipwrecked,  was  the  object  of  the  law  in  conferring  this  prerogative  on  the 
king;  Cro.  Jur.  Belli.  117,  132,  141;  2  Inst,  167;  Molloy,  237;  Moor,224; 
Hale,  De  Jure  Mar.  40. 

There  are  four  sorts  of  shipwrecked  goods,  flotsam,  jetsam,  liiran,  and 
wreck  properly  so  called*;  I  Bla.  Com.  292.  Flotsam  is  where  the  ship  is 
split,  and  the  goods  float  upon  the  water  between  high  and  low  water  mark. 
Jetsam. is  when  the  ship  is  in  danger  of  founderiujg,  and  for  the  purpose  of  sa* 
ving  the  ship,  the  goods  are  gast  into  the  sea.  ■  Ligan,  lagan,  or  ligum,  is 
when  heavy  goods  are  thrown  into  the  sea  with  a  buoy,  so  that  the  mariners 
^nay  know  where  to  retake  them.  These  are  also  the  king's  if  no  owner  appear 
to  claim  them;  but  if  any  owner  appear,  he  is  entitled  to  recover  the  posses* 
sion;  for  even  if  they  be  cast  overboard  without  any  mark  or  buoy,  in  .order 
to  lighten  the  ship,  the  owner  is  not,  by  this  act  of  necessity,  construed  to  hav0 
reaounced  his  property;  much  less  can  things  ligan  be  supposed  to  be  abau-r 
doned,  since  the  owner  has  done  all  in  his  power  to  assert  and  retain  his  pro-^ 
perty;  Ibid.  Wreck,  properly  so  called,  is  where  goods  shipwrecked  are  cast 
upon  the  land;  and  goods  which  are  termed  flotsam,  jetsam,  and  ligan,  become, 
and  are  deemed,  wrecks  if  they  be  cast  upon  the  land.  All  these  species  of 
wreck  prima  facie  belong  to,  and  were  originally  in,  the  crown  by  virtue  of 
his  prerogative.  Being  rights  of  a  secondary  nature,  they  may  belong  to  a 
subject  by  express  grant  or  prescription,  and  are  frequently  vested  in  lords 
of  manors.  If,  however,  a  subject  prescribe,  or  have  a  grant  fbr  wreck  only, 
he  shall  not  have  jetsam,  flotsam,  or  ligan;  5  Co.  107. 

The  ancient  common  law  as  to  wrecks  was  very  strict  in  favourof  the  king; 
but  as  the  country  became  more  civilized,  mitigations  of  such  severities  were 
gradually  introduced,  and  by  the  common  law  laid  down  by  Bractoji,  in  the 
reign  of  Henry  III.,  neither  ships  nor  goods  were  considered  wrecks  if  there 
were  any  sign  designating  the  right  of  the  owner,  who  appeared  and  claimed 
them;  2  Inst.  157;  Bracton,  lib.  3.  foK  120;  1  Bla.  Com.  291,  &c.  And  by 
the  Stat.  3  £dw.  1,  c.  4,  concerning  the  wrecks  of  the  sea,  it  is  agreed  that, 
where  a  man,  a  dog,  or  cat,  escape  quick,  t.  e.  alive,  out  of  the  ship,  that  such 
ship  or  barge,  or  any  thing  williin  them,  shall  not  be  adjudged  a  wreck;  but 
the  goods  shall  be  saved  and  kept  by  view  of  the  sheriff,  coroner,  and  the 
king's  baitiif,  and  delivered  into  the  hands  of  such  as  are  of  the  town  where 
the  goods  were  found;  so  that  if  any  sue  for  those  goods,  and  can  prove  that 
they  were  his,  or  his  lord's,  or  perished  in  his  keeping,  within  a  year  and  a 
day,  they  shall  be  restored  to  him  without  delay;  and  if  not,  they  shall  remain 
to  the  king,  and  be  taken  by  the  sherifls,  coroners,  and  bailitfs,  and  shall  be 
delivered  to  them  of  the  town;  the  translations  previous  to  Pulton,  read 
''  bailifis  of  the  town,"  to  answer  before  the  justices  of  the  wreck  belonging 
Id  Xbe  Jl^tDg.      And  where  wreck  belongeth  to  another  than  to  the  king,  he 
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JSBvlt  of  ISrtOt.     See  arUe,  tit.  £rror,   FTrt/  o/: 
SBftrft  of  Hffiht.     See  anfe,  tit.  Right,   WrU  of. 
9t^t-     See  ante,  tit.  7^m€. 

shall  have  it  in  like  manner.     And  he  that  otherwise  dolh^and  thereof  be  at* 
tainted,  shall  be  awarded  to  prison,  and  make  fine  at  the  king's  will,  and  shall 
yield  damages  also;  and  if  a  bailiF  do  so,  and  he  disavowed  by  his  lord,  and 
the  lord  will  not  pretend  any  title  thereunSo,  the  translations  previous  to  Pul- 
ton read  ''  will  not  discharge  him  thereof,"  the  bailiff  shall  answer  if  he  have 
whereof;  and  if  he  have  not  whereof,  the  lord  sHall  deliver  the  bailiff's  body 
to  the  king«     This  statute  has  received  a  very  liberal  construction,  for  it  was 
past  to  check  the  abuse  of  the  royal  prerogative  to  the  prejudice  of  merchants. 
The  act  relates  as  well  to  fiotsam,  jetsam,  and  ligan,  as  to  wreck,  properly  so 
called,  5  Co.  107;  2  Inst.  167;  and  the  instance  of  a  dog  or  cat  is  only  put  in 
the  statute  by  way  of  example,  Ibid.;  and,  therefore,  in  every  case  where  the 
owner  of  the  Mp  or  goods  can  come  forward  and  prove  his  property,  the  king 
has  no  claim  to  them.      Therefore  if  a  ship  be  pursued  by  enemies,  and  the 
mariners  come  on  shore,  and  leave  the  empty  floating  ship,  which  comes  to 
land  without  any  person  in  it,  yet  if  the  mariners  can  prove  the  property 
iR  the  ship,   the   king  is   not  entitled  to   it;    Ibid.;    Motloy,  ^9.      Not- 
withstanding the  statute,  the  interest  in  property  shipwrecked  vests  in  the  king 
4>r  his  grantee,  even  before  seizure  and  without  ofiice  found  against  all  but  the 
tight  owner;  5  Co.  107.    The  statute  only  divests  this  interest  in  cases  where 
the  owner,  or  his  e.Tecutor  or  administrator,  if  he  die  within  the  year  or  day, 
2  Inst.  168,  pursues  the  course  pointed  out  by  the  statute.     The  owner  must 
therefore  apply  for  the  return  of  his  property  within  a  year  and  a  day  from  thog 
lime  of<the  seijzure  of  it,  by  the  persons  mentioned  in  the  statute;  5  Co.  107. 
But  if  he  sue  for  its  return  before  the  expiration  of  the  year  and  a  day,  it  is  suf^ 
iicient,  although  the  verdict  be  not  given  within  that  time,  for  the  delay  of  the 
Jaw  must  do  no  man  an  injury;  Ibid.  168.      The  king  is  not  restricted  to  the 
yewr  and   day  mentioned  in  the  statute,  and  consequently,  if  the  grantee  of 
wrecks  take  the  king's  goods  as  wreck,  the  king  may  claim  them  after  that 
|>#ripd;  2  Inst.  168. 

If  goods  wrecked  be  bona  peiiluray  the  king  or  lord  may  sell  them,  even  be- 
fore the  year  and  day  be  past;  for  the  statute  shall  not  be  understood  (o 
'Compel  them  to  keep  those  things  which  of  their  own  nature  cannot  be4cept; 
ibid.  Plowd.  Com,  465.  466;  12  Co.  R.  73,  Parkers,  R.  7^2;  and  see  same 
principle,  Ventr.  313..  It  should  seem,  however,  that  the  produce  of  the  arti- 
cles 80  sold  would  be  governed  in  aH  respects  by  those  rules  which  would  have 
applied  to  the  articles  themselves.    Where  the  king  is  entitled  to  wrecked  pro«> 

Serty,  he  is  entitled  to  a  right  of  way  over  any  man's  grounds  to  obtain  it;  6 
f  od.  149.  *^  Quando  lex  aliquid  alicui  concedit,  concedere  videtur  et  id  sine 
x]uo  res  ipsa  esse  non  posset."  It  may  be  worthy  of  observation,  that  the  king 
may  by  the  stat.  27  Geo  3,  s.  2,  c.  13,6eize  goods  taken  by  pirates,  where  the 
property  is  unknown,  and  detain  them  until  proof  of  property  is  made;  and  if 
they  be  perishable  goods,  the  king  may  sell  Uiem,  and,  upon  proof,  restore  the 
value;  Parker's  R.  72;  see  Chit.  jun.  Prer. 
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ABANDONMENT,  vol.  xi.  p.  44^4. 
ABATEMENT  OF  NUISANCES, 

By  the  lord,  v.  661.;  by  commoDers:  v.  689.;  generally,  xii.  795. 
ABATEMENT  OF  SUIT, 

By  death, — before  verdict  or  judgment  by  default. 
of  a  sole  plaintiff,  i.  ].;  of  one  of  several  [4atDtifl&,  i.  3.;  of  a  sole  defeDdant,  f. 
3.;  of  one  of  several  defendants,  i.  4. 

After  verdict  and  before  final  judgment,  i.  5.;  after  final  judgment,  i.  6,; 
after  writ  of  error,  ix.  47.;  of  the  king,  i.  6.  ^ 

By  bankruptcy,  iii.  833.;  by  coverture;  by  action  by  husband   and  wife,  iv. 
tOB.;  by  action  against  husband  and  wife,  iv.  134.:  for  want  of  parties,  xii.  753. 
ABATEMENT,  PLEAS  IN,  .  ^ 

In  civil  proceedings, 
to  the  jurisdiction;  to  the  disability  of  the  person. 

Of  the  plaintiff; 
that  plaintiff  is  a  fictitious  person,  i.  9;  dead,^i.  10;  a  bankrupt,  iii.  929;  an  ii>- 
solvent  debtor,  X.  714;  an  alien  enemy,  i.  10;  attainted,  i.  Ifi;  an  outlaw,  i.  IS; 
under  a premunire,  i.  14;  excommunicated,!.  14;  a  popish   rescusant,  i.  14;  a 
feme  covert,  1,  16. 

Of  the^ defendant; 
that  the  defendant  is  covert,  i    17;  that  the  defendant  is  an  infant,  x.  582. 

To  the  count  or  declaration  i.  19; — writ, — to  the  form  thereof, — to  matters  ap-> 
parent  on  the  writ, — toAvant  of  addition. 

Name  of  office,  i.  8;  place  of  abode,  i.  22t;  estate;  i.  18;  mystery,  i.  tStO^ 

Matters  defiors  the  writ; 
misnomer,  xii.  660;  mi.<goinder,  xii.  649;  misjoinder,  xii.  754. 

To  the  action  of  ihc  writ; 
that  jc  is  prematurely  brought,  i.  20;  that  the  remedy  is  misconceived,  i.  SI ;  the 
autcr  action  jiendi Hi ^  i.  21 ;  the  writ  of  error  pending,  i.  26. 

General  qualities  of, — dilTcrence  between  pleas  in  abatement  and  pleas  in  bar^ 
i.  27;  what  ought  or  may  be  pleaded  in  abatement,  i.  28;  what  cannot  be 
pleaded  in  abatement,  i.  30;  when  a  plea  in  abatement  by  one  of  several  suffices 
forall,  r.  31. 

Wiihrn  what  time  to  be  pleaded, — in  general,  i..32. 

Before  declaration,  i.  33;  before  appearance,  i.  33;  before  bail  put  in,  i.  34; 
after  forfeiture  of  bail  bond,  i.  35;  when  after  a  general  imparlance,  i.  35;  m 
special  imparlance,  i.  38;  a  general  special  imparlence,  i.  38;  oyer,  i.  39;  a  view, 
i.  39;  last  continuance,  xv.  87;  plea  in  bar,  xv.  87 ;  the  time  bow  computed,  i'. 
39;  rule  to  plead,  when  dispensed  with,  i.  40, 

Particular  qualities  of, — must  give  the  plaintiflT  a  better  writ,  i.  40;  must  be 
certain,  i.  41  v  when  to  the  whole  or  part  of  the  declaration,  i.  41 ;  must  not  be 
in  bar  and  in  abatement  to  the  same  matter,  i.  43;  must  not  be  double,  i.  43. 

Formal  parts  of, — title  of  the  term,  i.  44;  commencement  of^ — statement  of 
defendant's  appearance,  i.  44;  when  defence  is  to  be  full,  and  when  half,  i.  45 — 
special  venire^  i.  47;  prayer  of  judgment  at  the  beginning  of  the  plea,  i,  49;  con-  • 
elusion  of  the  plea,  i.  50;  signature  of  counsel,  i.  54. 

Affidavit  in  verification,— when  requisite,  i.  55\  by  whom  made,  i.  57;  at  what 
time  to  be  noade,  i.  57;  forms  and  requisites,  i.  58;  before  whom  to-  be  sworn,  i. 
59;  consequences  of  their  being  no  affidavit,  or  of  its  being  defective,  i.  60. 
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ABATEMENT,  PLEAS  IN,  continwd. 

Amendment  of,  t.  61 ;  effect  of  a  plea  in  abatement,  i.  61 ;  replicaCtoqs  to. 
Forms  and  requisites  of  in  general,  i.  62;  forms  and  requisites  to  particular 
pleas. 

To  a  plea  of  alien  enemy,  i.  63;  to  a  plea  of  coverture,  i.  64. 
Demurrer  to  plea,  i.  65. 
^^'    Trial  of  pleas  in,  i.  67;  judgment, — for  plaintiflr,'-on  issue  of  fact,  i.  68;  on 
'  issYTd  of  law,  i.  69; — for  defendant,  i.  7 1 ;  proceedings  subsequent  to  a  judgment 
of  respondeas  ouster ^  i.  71.  ^;» 

Costrt, — upon  a  nU  capiat  per  brevcy  uVl;  on  an  issue  io  imct,  i.  73;  on  an  is- 
sue in  law,  i.  73. 

In  criminal  proceedings, 

What  may  or  may  not  be  pleaded,  i.  74;    manner  and  time  of  pleading,  i. 
76;  forms  and  requisites  of  plea,  i.  77;  affidavits  oi  TerificatioE,  i  78;  judgmsnt, 
i.  79. 
ABBREVIATION.     (Seo  tit.  Attorney.) 
ABDUCTION, — at  common  law,  i.  80;  by  statute,  i.  80;  iodictmeot,  i.  86;  etidencei 

i   86. 
ABETTORS,  i.  446. 

ABEYANCE,— of  the  freehold,  i.  87;  of  a  remainder,  i.  88;  a  dignity,  i.  90. 
ABIDING  BY  PLEA,— in  the  King's  Bench,  i.  91 ;  in  the  Common  Pleas,  i.  91 
ABILITY, — of  an  alien,  i.  46*2;  of  baron  and  feme,  iy.  14;  infaotS|  x.  634;  lanattos^ 

xii.  .-389. 
AB  INITIO, — when  not  a  trespasser  in  distraiaing,  Tiii.  444.  d. 
ABJURATION,  i.  95. 
ABODE,  PLACE  OF,  iii   121. 
ABORTION,  i.  95. 

ABRIDGMENT,  i.  97.     (See  also  1H.  Copyright.) 
ABSCONDING,  xiii.  565. 
ABSENCE,  X.  523. 

ABSENTING  HIMSELF,~an  act  of  bankruptcy,  iii.  49  f. 
ABSOLUTION,  ix.  257. 
ABSQUE  HOC,  i.  97. 
ABSQUE  IMPETIONE  WASTI,  i.  97. 

ABSTRACT, — requisites.of,  i.  97;  property  in,  in  whom  vested,  i.  98. 
ABUSE  OF  PROCESS, 

Attachment  for,  ii.  482;    by  false  imprisonment,  z.  401  ^   by  laalicious  arreil, 
xii.  d98; — prosecution,  xii.  4 12. 
ABUTTALS,  i.  99. 
ACCEDAS  AD  CURIAM,  xiv.  262. 
ACCEPTANCE,  i.  101. 
ACCESS,  iv.  170. 
ACCESSARY,>-at  the  fact,  i.  p.  101;  before  the  fact,  i.  102;    after  (he  fact,  i  104; 

proceedings  against, — indictment,!.  105;  trial,  i.  106;  punishment,  i.  109. 
ACCIDENT,  i.  109. 
ACCOMPLICE,  i.  112. 
ACCORD  AND  SATISFACTION, 

General  rules, — must  be  perfect,  complete,  and  executed,  i.  120;  must  b« 
certain,  i.  122;  must  be  with  satisfaction,  i.  122;  (he  chattel  given  as  satisfactioD 
must  bo  of  some  value  in  law,  i.  123;  from  whom  the  satisfaction  should  move, 
i.  124;  satisfaction  to  one  of  several,  i.  124;  of  substitutkig  ooe  security  for  to- 
other, i.  125. 

When  pleadable  in  particular  actions, — in  assuntpsit,  i.  128;  ui  debt,  i.  189; 
covenant,  i.  130;  trespass,  i.  133. 

How  to  be  pleaded  in  general,  i.  133;  replications  ta,  in  general,  i.  136;  wbea 
evidence  under  thd  general  issuo,  i.  137. 
ACCOUNT,  ACTION  FOR, 

In  what  oases  it  is  or  is  not  maintainable,  i.  139;  of  the  parties  to  the  action,  r. 
141 ',   of  the  declaration^  t.  141  ^   of  pleas  in  bar  to  the  account^  i.  143>   of  tht 
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ACCOUNT  ACTION  FOR,  conHnued. 

wager  of  law,  i.  144;  of  the  judgment  to  account,  and  putting  in  bail  thereon,  u 
145;  of  the  appointment  an  authority  of  the  auditors,  i.  146;  of  the  proceedings 
before  the  auditors,  i.  147;  execution,  i.  150. 

ACCOUNTING,  ACTION  FOR  NOT,  i.  150. 

ACCOUNT  STATED, 

When  defendant  may  be  holden  to  bail  on,  i.  151 ;  affidavit  to  hold  to  bail  on, 
i.  151 ;  efiect  of,  and  when  sustainable,  i.  152;  pleadings  connected  with,  i.  155; 
proof  of,  i.  156;  when  an  indictable  offence,  to  destroy,  i.  158. 

AC  ETIAM  IN  PROCESS,  i.  159. 

ACKNOWLEDGMENT.      (See  tits.  Bond;    Evidence;    Limitations,  Statute  ofj 
Principal  and  Agent;  Stamp.) 

ACORNS,— titheable,  xv.  50. 

ACQUIESCENCE.     (See  tits.  Appeal;  Highway;  Nuisance;  Way.) 

ACQUITTAL.     (See  tits.  Assault  and  Battery;  Auter  fois  Acquit;  Burglary;  Con- 
spiracy; Highway;  Malicious  Prosecutions;  Perjury;  Post  Office.) 

ACQUITTANCE.     (See  tits.  Bill  of  Exchange  and  Promissory  Notes,  Composi- 
tion with  Creditors;  Forgery;  Payment;  Receipt;  Release.) 

ACRE,  i.  162. 

ACT  OF  BANKRUPTCY,  iii.  482. 

ACT  OF  PARLIAMENT,  xiv.  711. 

ACTIO  NON,xiii.  391. 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA,   (See  tit.  Abatement,?. 
1 ;  and  tit.  Executor  and  Administrator.) 

ACTION,— Of  the  form  of  action, 

Whether  real  or  personal,  i.  170;  whether  assumpsit  or  aecotfnf,  f.  139; 
whether  contract  or  tort,  i.  170;  whether  asssumpsit  or  covenant,  i.  174;  whe- 
ther assumpsit  or  debt,  i.  179;  whether  debt  or  covenant,  vii.  304.  306;  whether 
replevin  or  detinue,  viji.  80. 

Whether  trespass  or  case, — general  rule,  i.  1 8 1 ;— injuries  to  real  property,  i. 
182; — injuries  to  personal  property,  i.  187;  injnries  to  the  person,  i.  192; — re- 
lative rights,  i.  196;^whether  occasioned  by  persons  in  defendant's  employ,  i^ 
1.97. 

Of  established  forms  of  action  to  be  observed,  k  198;— of  joining  distincl  and 

different  causes  of  action,  xii.  644. 

Rights  and  interests, — of  circuity  of  action,  i.  199;— of  splitting  actions,  i. 

SCO. 

Of  bringing  two  actions  for  the  same  cause,  iv.  00;— of  cross  actions,  vii.  476, 

— of  a  former  recovery  for  the  same  cause,  xi.  701;— of  notice  of  action,  i. 

S06; — of  bringing  an  action  before  the  right  to  sue  has  legally  accrued,  i.  202. 
ADDING  BAIL,  iii.  154. 
ADDING  COUNTS,  viii.  613. 
ADDING  PLEAS,  xii.  444. 
ADDITION; — ^when  and  in  what  manner  the  addition  is  to  be  stated  in  general,  i. 

215; — of  stating  the  addition  with  reference  to  the  estate  or  degree,  i.  218;— 

of  stating  the  addition  with  reference  to  the  mystery,  art,  or  trade,  i  220;— of 

stating  the  addition  with  reference  to  the  town,  hamlet,  place,  or  county,  i.  221; 

— consequences  of  a  defective  statement  of  the  addition,  and  how  to  be  taken 

advantage  of,  i.  222. 
ADJOURNMENT,  i.  227, 
ADJOURNMENT  DAY,     (See  tit.  Sessions.) 
ADJUDICATION,  i.  721. 
ADJUSTMENT,  ii.  436. 

ADMEASUREMENT.     (See  tits.  Common;  Dower;  Waste.) 
ADMINISTRATION.— right  of  granting,  in  whom  vested,— when  in  the  metropolis 

tan,  i.  229;— when  in  an  inferior  judge,  i.  232;— right  of  granting,  how  tried,  i. 

233; — right  to  obtain,  in  whom  vested, — with  reference  to  the  right  of  husband 

and  wif«,  i.  234;— with  reference  to  the  right  of  other  kindred,  i.  236.     of  tho 

acts  of  a  PVty .  entitled  previous  to  obtaining,  i.  238  ^— of  special  And  Emiltd 
VOL,  XV.  42 
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ADiMIXISTRATION  con«inii€d. 

administrations, — during  the  minority  of  executors,  or  partj  entkled  taadmin'tf- 
tration,  i.  1239; — during  the  absence  of  executor  beyond  sea,  i.  343; — pedeute 
litCy  or  pending  litigation,  i.  ^45; — of  administration  in  case  of  the  death  of  the 
administrator  or  executor  intestate,  i.  246; — ^liow.<adfnioistrBtioD  is  to  be  granted, 
i.  249;  when  administration  is  void  or  voidable, — when  void,  i,  250;  when  void- 
able, L  251  ;-~or  repealing  administration,  i.  253;  effect  of  repeal  on  mesne 
acts,  i.  256;  right  to  obtain,  how  enforced,  i.  259;  letters  of  admtnistratioa, 
how  proved  in  evidence,  i.  .60;  new  letters  of  administration,  when  granted,  l 
263. 

ADMIRALTY,  COURT  OF,— jnrisdiction  and  power  of,  in  civiF  cases,— in  suits 
for  mariner's  wages,  i.  264; — in  other  cases,  i.27l; — jurisdiction  of,  in  criminal 
cases,  i.  276;  mode  of  proceeding  and  pleadings  in^  i.  279;  effect  of  a  sentence 
in  an  English  or  foreign  court,  i.  281 ;  when  and  how  restrained  from  proceed- 
ing %vhen  it  exceeds  its  jurisdiction,  r.  28r3;  of  the  reooedy  for  suisg  ia  the  Ad- 
miralty Court  out  of  its  jurisdiction,  i.  1287. 

ADMISSION.  (See  tits.  Answer  in  Chancery;  Attorney;  Bankrupt;  Baron  ani 
Feme;  Confession;  Corporation;  Deed;  Kvidence;  Grant;  Partner;  Principal 
and  Agent;  Witness. 

ADMITTANCE  TO  A  FREEHOLD,  xiv.  423. 

ADMONITION.     (Soe  tit.  Acclesiaslical  Persons  and  Court*. > 

AD  QUOD  DAMNUM,  i.  288. 

ADULTERY,  ACTION  FOR,— in  what  case  it  is,  or  is  not,  maintainable,  t.  289. 
pleadings  in  action  for,  i.  293;  evidencd,  i.  C94;  ftir  plaintiflT,  i.  ^94;  (or  defend- 
ant, i.  299; — of  Ihc  damages,  and  grantins;  n  new  trial,  i.  299;  costs,  i.  301. 

ADVERSE  POSSESSION.  (See  tits.  Covenant ;  Ejectment  j  Nuisance;  Wtlef 
course;  Way.) 

ADVERTISEMENT,  i.  30K 

ADVICE,  tv.  277. 

ADVOCATE,  iv.  \6K 

AD  VOLUNTATEM  DOMINI,  vi.  309. 

ADVOWSON, — of  presentative  advonsons,  appendant  and  in  gross,  i.  503;  of  dona- 
tive advowsons,  i.  305;  of  collative  advowsons,  i.  307;  of  the  transfer  of  ad- 
vowsons,  i.  307;  oC  appropriations,,  t.  31&;  of  unions,  i.  321;  of  presentatioo, 
admission,  institution,  and  induction,  i.  S^2o, 
Of  the  remedies  connected  with  advowsons^ 

Quasre  impedit, — when  maintable,  i.  3'35;  process,  pleadings,  and  evidence,  t, 
336;  damages,  judgment,  and  costs,  i.  352. 

AFFIDAVIT,  GENERALLY,— by  whom  made,  i.  35G;  how  enthled,  with  refc* 
rence  to  the  court, — in  the  King's  Bench,  i.  357;  in  the  CoBHnon  Pleas,  i.  358; 
— how  (entitled,  with  reference  to  the  conse,  i.  358;  deponent's  addition  and  re- 
sidence,— in  the  King's  Bench,  i.  361 ;  in  the  Comrmon  Pkas^  i.  363;  jurat, — 
when  sworn  in  court,  i.  364; — boforc  a  judge,  i.  364;  before  a  commissioner,  i. 
365^,  by  illiterate  persons,  i.  366;  by  two  or  more  deponents,  i.  366; — confle- 
queofies  of  a  d<>fect  m  the  jurdt,  i.  367; — before  whooi^to  be  sworn,  t.  367;  ol 
the  stamp)  i.  37 ) ;  when  and  how  to  be  filed,  and  copies  obtained,  i.  372;  of 
contradictory^  e?ip1anatory  and  supplemental  afHduvits,  i.  374;  of  inter lineat ions 
and  erasiKes,  i.  374;  of  clerical  errors  and  defects  and  consequences  thereof^ 
i.  375;  ofamrnding  affidavits,  i.  376;  of  the  costs,  i.  376;  how  proved  in  evi- 
dence, i.  377;  forgery,  i.  377. 

AFFIDAVIT  OF  DEBT,— by  whom  to  bo  made,  i.  379;  general  qualities  of,— iiiuit  * 
be  positive,  i.  332;  perfect  in  itself,  i.  384;  exception  to  the  rule  that  the  depo- 
sition must  be  positive,  t.  386;  must  be  express,  certain  and  expHcit,  i.  390; 
must  be  intelligible,  i.  391 ;  mirst  be  singie,  i.  392;  mast  correspond  with  the 
process  in  the  description  of  the  parlies,  i.  334;  must  correspond  with  the  pro- 
cess in  the  subject  matter  of  the  suit,  i.  395;  must  correspond  with  the  process 
in  the  form  of  action,  i.  397;  when  two  affidavits  are  necessary,  i.  397; — in  par* 
^  ticular  action;?, — in  form  tx  corUitaclu, — in  assumpsity — ^respecting  personal  pro- 
t^Xi  goods  sold,  &c.  L  39T;'  respectiog^peraooal  servicaa,  L  400;    respectioc. 
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AFFIDAVIT  OF  DEBT  cotdinned. 

money  lent,  i.  401 ;  respecting  money  paid,  i.  401 ;  respecting  naon^y  had  and 
received,  i.  402;  respecting  interest,  i.  40'2;  respecting  account  stated,  i.  40J; 
respecting  special  contracts,  i.  403;  respecting  bills  of  exchange  or  promissory 
notes,  description  of  the  pla'ntiff^s  interest  in  the  bill,  i.  40G;  respecting  how  tho 
defendant  became  a  party  to  the  bill,  i.  408;  respecting  that  the  bill  is  due,  i. 
408;  respecting  description  of  the  defendant's  christian  name,  i.  409; — in  cove- 
oant, — mast  set  out  the  particulars  of  the  deed,  i.  410;  must  set  out  the  amount 
payable  and  breach,  i.  410; — in  debt, — on  money  bond,  i.  410;  on  a  bond  for  tho 
performance  of  an  award,  i.  411;  on  judgments,  i.  41^;  on  penal  statutes,  i« 
412; — in  form  ex  delicto^ — ^general  rule,  i.  414;  in  action  of  trover,  i.  415;— of 
tho  formal  parts  of, — title  of  the  affidavit, — with  reference  to  the  court,  i.  416; 
with  reference  to  the  cause,  i.  416. 

Of  describing  the  deponent^s  place  of  abode  and  addition, 
Statement  of  deponettt's  place  of  abode  in  K*ng's  Bench,   i.  417;    of  depa- 
nent's  addition  in  the  Kiriv^s  Bench,  i.  418;    of  deponent's  place  of  residence 
and  addition  in  Common  Pleas,  i.  419;    statement  that  the  affidavit  is  madeon 
oath,  i.  419;  description  of  defendant,  i.  419. 
Negativing  a  tender  in  bank-notes. 

Statement  of  the  sum  tendered,i.  4!20;  description  of  the  notes,  i.  421;  descrip- 
tion of  the  person  not  stated  to  have  made  the  tender,  i.  421 ;  when  made  by 
€lie  creditor  himself,  i.  421 ;  when  made  by  a  partner,  i.  421 ;  jvhen  made  by  an 
agent,  principal  being  in  England,  i.  421;  when  made  by  nn  agent,  principal 
abroad,  i.  422;  when  made  by  an  assignee  of  a  bankrupt,  i.  422;  when  made  by 
en  executor,  i.  423;  with  reference  to  a  particular  form  of  action,  i.  423;  when 
re  qired;  when  affidavit  made  out  of  England,  i.  423;  at  what  time  advan- 
tage ought  to  be  taken  of  an  omission  in  negativing  a  tender  of  baok-notes^  i« 
424. 

The  jurat, 

Before  whom  sworn  in  England,  t.  424;  before  whom  sworn  in  Scotland  or 
Ireland,  i.  425;  before  whom  sworn  abroad,  i.  425;  statement  in  jurat  when 
eworn  in  court,  i.  427; — during  what  time  it  continues  in  force,  i.  427,  of  supple- 
mental and  explanatory  affidavits,  in  the  King^s  Bench,  i.  427 — in  (he  Common 
Pleas,  i;  429;  of  contradictory  and  counter  affidavits,  in  the  King's  Bench,  i. 
432 — ^in  the  Common  Pleas,  i.  434;  consequences  of  there  being  no  affidavit,  or 
the  affidavit  being  defective,  t.  435. 
AFFIRMATION,  i.  437.     (See  also  tit.  Quaker,  and  vol.  xiv.  92.  as  lo  affirmation 

being  now  receivable  in  criminal  as  well  as  ci<^il  proceedings.) 
AFFIRMATIVE  AND,  NEGATIVE,— as  regards  evidencsji;?.  152;— as  regards 

an  issue,  xi.  623. 
AFFRAY,  XV.  221. 
AFFRIGHTMENT,  x.  132. 
AFRICAN  COMPANY,  i.  442. 
AGE.     ^Seetits.  Administration;  Attorney;  Baron  and  Feme;  Dower;  Executor  and 

Administrator;  Infant.) 
AGENT,  xiii.  715, 

AGISTMENT.     (See  tits.  Bailment;  Lien;  Set-off;  Tithes.) 
AGREEMENT,     (See  tils.) 
Accord  and  Satisfac-  Bail,  Charter  Party,  Debtor  and  Creditor^ 

tion  Bailment,  Chose  in  Actions,        Deceit, 

Account  Stated,  Bankrupt,  Composition    with       Deed, 

Alien,  Baron  and  Feme,  Creditors,  Demurrage, 

Annuity,  Bills  of  Exchange  &  Condition,  Distress, 

Apprenticeship,  Promissory  Notes,  Contract.  East  India  Company, 

Arbitration,  Bill  of  Lading,  Contribution,*  Escape, 

Assumpsit,  Bond,  Copyright,  Estoppel, 

Attorney,  Bribery,  Costs,  Executor  and  Adminr 

Auction  and  Auctio-  Bridge,  Covenant,  istrator, 

«eer.  Carrier,  Debt,  Extortion, 
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AGREEMENT  continued. 


Ferry, 

Fixtures, 

Forestalling, 

Forgery, 

Fraud,  Statute  of, 

Freight, 

Game, 

Gaming, 

Gift, 

Goods  Sold, 

Guarantee, 

Heir, 

Indemnity, 

Infant, 

Innkeeper, 

Inijs  of  Court, 

Insolvent  Debtor, 

Insurance, 

Interest, 

Judgment, 

Jury, 


Land  Tax, 
Lease, 

Legacy, 
Licence, 
Lien, 


Parties  to  Actions, 

Partners, 

Party-wall, 

Patent, 

Pawnbroker, 


Limitations,    Statute   Payment, 

of,  Payment  of  Money  Taxes, 

Liquidated  Damages,       into  Court,  Theatre, 

Lunatic,  Poor,  Time, 

Marriage,  Principal  and  Agent,  Tithes, 

Master  and  Servant,  Printer,  Toll, 

Prize  and  Prize  Mo-  Trees, 


Stamps, 

Statute^ 

Stock, 

Stoppage  inTraositOy 

Surety  and  Principal, 

Surgeon, 


ney, 
Property  Tax, 
Salvage, 
School, 
Set-off, 
Sheriff, 

Ship  and  Shipping, 
Slavery, 
Smuggling, 
Spirituous  Liquors, 


Trust, 

Use  and  Occu  patioo, 

Usury, 

Variance, 

Vendor  and  P  u  rcha- 

ser, 
Wager, 
Warranty, 
Way, 
Witness. 


Misnomer, 

Money  Had  and  Re- 
ceived, 

Money  I^ent, 

Money  Paid, 

Mortgage, 

Navy, 

Nonjoinder, 

Nuisance, 

Papist, 
Landlord  and  Tenant,Parent  and  Child, 
AGRICULTURAL  COVENANTS,  vii.  155. 
AID  AND  AID  PRAYER,  i.  444. 
AIDERS  AND  ABETTORS,  i.  446. 
AIRE  AND  CALDER  NAVIGATION,  i.  449. 

ALDERMAN,  i.  450. 

ALEHOUSE,  i.  453. 

ALIUS  DICTUS,i.461. 

ALIEN, — who  are,  i.  463;  rights  and  incapacities  of,  i.  464*,  third  person  connected 
with,  i.  469. 

ALIEN  ENEMY, — who  are,  i.  472;  rights  and  disabilities  of,  i.  476;  pleadings  and 
evidence  as  to,  i.  482. 

ALIENATION.  (See  tits.  Bankrupt;  Baron  and  Feme;  Corporation;  Copyhold; 
Covenant;  Forfeiture;  Infant.) 

ALIMONY,  viii.  461. 

ALLEGIANCE,  i.  487. 

ALLIANCE,  xiii.  695. 

ALLOCATUR,  i.  488. 

ALLOTMENT,  x.  415. 

ALLOWANCE.  (See  tits.  Bail;  Bankrupt;  Certiorari;  Error;  Habeas  Corpus; 
Prisoner;  SheriflT.) 

ALMANACK, — Copyright  in,  in  whom  vested,  i.  489;  when  and  of  what  evidence, 
i.  490. 

ALTERATION.  (See  tits.  Amendment;  Bill  of  Exchansre;  Bond;  Insurance;  Re- 
ward; Stamp;  Variance;  Vendor  and  Purchaser;  Witness.) 

AMBASSADOR, — Of  his  privileges,  and  to  what  ministers  they  extend,  i.  492;  ser- 
vants' privileges;  what  class  of  servants  are  privileged,  i,  494;  in  what  manner 
advantage  is  to  be  taken  of  the  privilege,  i.  499;  of  the  punishment  for  infring- 
ing on  ambassador's  servants'  privilege,  i.  502. 

AMENDMENT, — in  civil  proceedings — in  general  rules,  i.  504;  of  the  warrant  to aae 
or  defend,  i.  508;  of  the  mesne  process, — in  suits  by  original,  i.  510;  in  suits  by 
bill,  i.  514,1 — of  the  appearance,  i.  517;  of  the  declaration, — with  reference  to  the 
nature  of  the  amendment, — in  the  title,  i  52 1 ;  venue,  i.  5*22;  name  anddescrij^ 
tion  of  the  parties,  i.  5i4;  form  and  cause  of  action,  i.  5^5;  damages,  i.  5QS\ 
conclusion  and  pledges,  i.  o<26. — with  reference  to  the  time  of  the  amendment, — 
after  plea  in  abatement,  i.  527;  after  plea  in  bar,  or  delivery  of  the  paper4M>ok, 
i.  538;  after  demurrer,  i.  539;  second  term,  i.  531;  issue  joined,  i.  533;  verdict 
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or  nonsuit,  i.  536;  judgment,  i.  538. — with  reference  lo  the  terms  on  which 
amendments  in  the  declaration  will  bo  granted,  i.  542;  with  reference  totho  doc- 
uments on  proceedings  amended,  of  the  particulars  of  demand,  i.  545/ 

Of  pleas,  in  abatement,  i.  61; — in  bar,  i.  545; — puis  darrien  continuance,  i. 
548;  of  the  replication,  i.  549;  of  a  notice  of  set-off,  i.  551;  of  a  demurrer,  i. 
551;  of  a  writ  of  inquiry,  i.  551;  of  an  issue,  i  553;  of  the  jurj  process,  of 
the  venire  fsciat,  i.  556; — of  the  dUtringas  or  habeas  corpora,  i.  556;  of  the  Nisi 
Prius  record,  i.  560. 

Verdict,  , 

Of  a  general  verdict,  i.  564;  of  a  special  verdict,  i.  570;  of  a  judgment,  be- 
fore •writ  of  error,  i.  571;  after  writ  of  error,  i.  578;  of  the  scire  Jacias,  and 
proceedings  thereon,  i.  584;  of  writs  of  error,  and  proceedings  thereon,  i.  588. 
of  writs  of  execution,  of  a  capias  ad  salisfaciendmn,  i.  593;  of  a  fieri  facias,  i, 
595;  of  rules  and  orders  of  courts,  i.  597. 

In  criminal  proceedings. 

Of  indictments,  i.  597;  of  informations,  i.  599;  of  pleas,  i.  601;  of  the  ver- 
dict and  record,  i.  602. 
AMERCEMENT,  i.  603, 
AMERICA,  i.  608. 
AMICUS  CURIJE,  i.6n. 
ANCESTOR.     (See  tits.  Bond,  Devisee,  Heir.) 
ANCIENT  DEMESNE,— court  of,  i.  613;  in  what  actions  pleadable,  i.  613;  requi- 

A  Tw^m  F*M*i:?^  ^^^^  '•  ^^^>  replication  and  subsequent  proceedings,  i.  615. 
AN6LESEA,  i.  617. 

ANIMALS,  injuries  by,  and  remedy,  i.  618;  injuries  to,  and  remedy,  i.  621. 
ANN,  XV.440. 

ANNUITY,  construction  of  grants  or  devises  of  annuity,  i.  624;  on  what  property  an 
annuity  may  be  charged,  i.  630;  of  the  memorial,  in  what  cases,  and  within  what 
time  to  be  enrolled,  i.  631;  general  requisites  of,  i.  640;  particulars  to  bo  stated 
in,  with  reference  to  describing  the  parties  and  their  respective  interests,  names 
of  the  parties,  i.  64-2;  interest  of  the  parlies,  i.  643;  with  reference  to  describ- 
ing the  securities,  statement  of  the  grants  and  terms  of  the  annuity,  i.  648;—^ 
power  of  distress  and  entry,  i.  648;  statement  of  the  estate  charged,  i.  649;— 
statement  of  the  surrender  and  admittance  to  a  copyhold,  i.  651;  covenant  to 
insure  the  premises,  i.  651  and  658;  statement  of  a  fine,  i.  652;  statement  of  % 
bond,  i.  653; — statement  of  a  warrant  of  attorney,  i.  655; — stntementof  a  judg-» 
ment,  i.  657;  policy  of  insurance,  and  covenant  to  insure,  i.  658. 
With  reference  to  describing  the  consideration, 

General  rules,!.  660;  describing  by  whom  paid,  i.  662; — describing  to  whom 
and  when  paid,  i.  663;  describing  mode  of  describing  bank  notes,  i*  667; — mode 
of  describing  local  notes,  i.  667; — mode  of  describing  banker's  checks,  i.  668—. 
mode  of  describing  money,  i.  669;  mode  of  describing  a  pre-existing  debt,  i. 
669;--»mode  of  describing  bills  of  exchange  and  promissory  notes,  i.  670; — moda 
of  describing  separate  securities,  i.  670;  with  reference  to  the  date,  i.  671;— 
with  reference  to  describing  the  witness,  &c.  i.  672; — with  reference  to  pleading 
defects  in  the  memorial,  i.  676;  defects  in  the  memorial  how  aided,  i.  678;  an- 
nuity, when  void,  or  vacated,  i.  678;  when  parol  evidence  admitted  to  ex- 
plain or  vary,  i.  690;  of  recovering  back  the  consideration  paid  by  the  grantee, 
i.  691. 

Of  the  summary  jurisdiction  of  the  Courts  of  Westminster. 

General  rules,  i.  695;  how  application  to  be  made,  i.  698;  of  the  remedy  for 
the  recbvery  of  arrears,  and  pleadings  and  evidence  connected  with;  of  the 
form  of  action,  and  when  maintainable,  i.  699;  of  the  pleadings  and  evidence' 
connected  wi;h,  ir  701 ;  of  the  judgment  and  execution,  i,  703;  right  of  princi- 
pal and  surety,  i.  705;  remedies  in  cases  of  bankruptcy  or  insolvency,  in  case 
of  bankruptcy,  i.  710;  in  case  of  insolvcnoy,  i.  713;  indictment  for  taking  ex- 
cessive brokerage,  i.  715;  stamp  duties,  i.  716. 
ANSWER  IN  CHANCERY.     (See  tUs.  Chancery,  Evidence,  Perjury,) 
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ANTE  LITEM  MORTAM,  ix.  178.  '  ' 

APOTHECARY,  i.  716. 

APPAREL  WEARING.     (See  tits.  Assault  and  Battery;  Distress.) 
APPEAL,  i.  721, 

APPEALS.  (See  tits. — Colonies,  Conviction,  Error,  Excise,  Game,  Highway,  In- 
closure,  Mandamus,  Overseers  of  the  Poor,  Poor  Rate,  Prohibition,  Settlement 
and  Removal,  Sessions,  Taxes. 
APPEARANCE,  COMMON,— by  the  defendant,  and  effect  thereof,  i.  723;  by  the 
plainliiT,  according  to  the  statute  thereof,  i.  125;  of  undertaking  to  appear,  and 
effects  thereof,  i.  727.  '. 

APPENDANT,  v.  684. 

APPLES,— when  tilheable,  xv.  68.  • 

APPOINTMENT.     (See  tits.  Baron ^ and  Feme;  Churchwarden;  Devise;  Infant; 

Overseer;  Powers;  Remainders  and  Reversions.) 
APPORTIONMENT  BY  THE  MASTER  OR  PROTHONOTARY,  i.  728. 
APPORTIONMENT.     (See  tits.  Baron  and  Feme,  Bills  of  Exchange  and  Promifl- 
Bory  Notes,  Bond,  Contract,  Covenant,  Damages,  Frauds,  Statute  of,  Freight, 
Insurance,  Landlord  and  Tenant,  Master  and  Servant,  Rent,  Ship,  SpirituoBs 
Liquors,  Time,  Wages.) 
APPRAISEMENT,  i.  729. 

APPRENTICE, — who  may  take«ii.3; — who  may  be,  ii.  5;  indenture  of  apprentice- 
ship, when  to  be  under  seal  and  indented,  ii.  6. 
General  requisites  of, 

Who  may  or  should  be  parties  to^  ii.  8;  statement  of  the  considcratioo,  ii.  10; 
#rr-term  of  years  of  binding,  ii.  10. 

Formal  requisites, — describing  parties  to,  ii,  16;  execution  of  indenture,  ii. 
17;  stamp,  ii.  19;  counterpart  of,  ii.  28;  enrolment  of;  when  necessary,  ii.  ^S; 
^ow  enforced. 

JVIftster's  rights  and  liabilities. 

Rights  of, — to  services  ahd  earnings  of  apprentice,  ii.  30;  to  an  action  for  en- 
4icing  and  harbouring,  ii.  3^2;  to  control  and  protect  the  apprentice,  ii.  34;  tooth- 
jer  proceedings  against  the  apprentice,  ii.  36. 
Liabilities  of 

To  instruct  and  maintain,  ii.  38;  for  ill-treatment,  ii.  40;  apprentice's  rights 
jind  liabilities,  ii.  41 ;  assignment  of  apprentice,  ii.  43. 
Dissolution  of  apprenticeship. 

By  death,  ii.  45; — by  consent,  ii.  47;  by  misconduct,  ii.  62;  by  coming  of 
•jBge,  ii.  62;  by  award  of  justices,  ii.  67;  by  bankruptcy  or  insolvency,  ii.  64;  of 
obtaining  freedom  under  bye  laws,  it.  66;  power  of  justices'as  to,  ii.  67;  of  set- 
ling  up  trades  under  6  Eliz.,  what  trades  within  the  statute,  ii.  66; — not  within 
the  statute,  ii.  68;  what  is  a  using  of,  ii.  69;  what  is  a  legal  servive,  ii.  73;  re- 
piediesfor  recovery  of  penalties,  by  action,  ii,  76;— indictment,  ii.  79;  informa- 
tion, ii.  79. 

Of  parish  apprentices. 

Who  may  be,  ii.  80;  who  bound  to  take,  ii.  81 ;  for  what  time  and  how  bound, 

ii.  84;  of  vacating  the  indentures,  ii.  91 ;  power  of  justices  of  the  peace,  as  to, 

iL  92.     Of  apprentices  by  public  charities,  ii.  94;    of  obtaining  settlements  b/, 

xiv.  473. 

4.PPRPPRI ATION,  i,  3 1 8.     (See  tits  Ad vowson,  Bankrupt,  Bills  of  Exchange  and 

Promissory  Notes,  Principal  and  Surety,  Payment.) 
APPROVEMENT  OF  COMMON,  v.  620. 
APPROVER,  ii.96.  i.  114. 

APPURTENANCES,-^when  they  pass  by  devise,  viii.  192. 
APPURTENANT.     ^See  tits.  Common,  Grant,  Power,  Tithes.) 
ARBITRATION, — matter  of  reference,  what  is,  ii.  99;  what  is  not,  ii.  103. 
Submission. 

Parties  to, — infant,  ii.  103;  feme  covert,  ii.  104;  executor  or  adminintrator,n. 
106;  attorney,  ii.  106;  partner,  ii.  107^  agent,  ii.  107;  assignee,  ii.  108;  mao* 
ner  of,  and  making  a  rule  of  court,  ii.  109;  construction  of,  ti.  116;  effect  ch 
ii.  119. 


iTRATION  continued. 
Revocation  of. 

Bv  ihe  express  act  of  the  parties,  ii.  121 ;  by  death,  ii.  t23;    by  marriage,  if. 
126;  by  bankruptcy,  ii,  127;  consequence  of,  il  127. 
Arbitrators. 

Who  may  be,  ii.  129;  rights  and  liabilities  of,  ii.  130;  duties  of,  ii.  134« 
Umpire. 

How  and  when  appointed,  it.  137;  effect  of  appointing  of,  ii.  141 ;  rights  an^ 
power  of,  ii.  143;  duties  of,  ii.  143;  proceedings  incident  to,  and  of  the  parties 
attending,  ii.  144. 
Award. 

Within  what  time  to  be  made,  ii.  150;  contents  of,  ii.  154;  recital  of  submi»« 
sion,  ii.  154;  must  accord  with  submission,  ii.  155; — be  reasonable,  ii.  161;-^ 
mutual,  ii.  162; — certain  and  intelligible,  ii.  165; — final,  ii.  171; — consistent  with 
law,  ii.  1794 

Should  not  require  an  act  to  be  done  by  a  stranger,  ii.  183. 
Form  of, 

By  parol,  ii.  186;  by  deed,  ii.  187;  stamp,  ii.  187;  statement  of  arbitrators' 
concurrence,  ii.  188;  delivery  and  nature  of  the  award,  ii.  189;  when  void  in 
part  void  for  ihe  whole,  ii.  190;  construction  of,  ii.  196;  effect  of,  iu  201;  of 
making  an  order  at  Nisi  Prius  a  rule  of  court,  ii.  207;  what  is  a  performance  or 
breach  of,  ii.  208;  of  entering  up  judgment  where  proceedings  have  been  stayed 
subject  to  a  reference,  ii.  214;  of  a  second  reference,  ii.  218. 
Remedies  on, 

Election  of,  ii.  219;  by  action,2'P&r^i^3  ^o>  ii.  321 ;  holding  to  bail,  ii.  231 ;  de* 
claration,  ii.  2!22;  plea,  ii.  227;  replication,  &c.,  ii.  231;  evidence,  ii.  235;  da- 
mages and  judgment,  ii.  237;  by  attachment,  ii.  237  ^  by  mandamtif,  ii.  246;  in- 
case of  bankruptcy,  ii.  246;  setting  aside  the  award,  ii  247. 
Costs, 

General  rules,  ii.  251;  when  the  submission  is  silent  as  to,  ii.  257. — ^wbenthej 
are  to  abide  the  event,  ii.>259. — when  they  are  in  discretion  of  the  arbitrator,  ir. 
261;  when  the  cause  goes  off  as  an  ineffectual  arbitration,  ii»  262. — when  thte 
award  is  for  less  than  40s,  or  under  oL  ii.  263;  taxation  of,  ii.  264. 
ARCHBISHOP,  viii.  514. 
ARCHDEACOX,  ii.  267. 
ARCHES  COURT,  ii.  268. 

ARMIT, — who  are  members  of,  ii.  269;  rights  and  incapacities  of  officers,  ii.  2691 — 
rights  and  incapacities  of  soldiers,  ii.  269;  proceedings  before  a  military  inquiry^ 
ii  269. 
ARMY  AGE VT,  ii.  276. 
ARMY  CLOTHIER,  ii.  277. 
ARGUMENT.     (See  tits.  Demurrer;  Error.) 
ARRAIGNMENT,  ii.  278. 
ARRAY,  CHALLENGING  TO,  xi.  739. 
ARREARS.     (See  tits  Annuity;  Distress;  Receipt;  Rent. 

ARREST, — for  what  cause  of  action, — ex  cofi/radu,— of  the  amount,  ii.  282;  in  OBiump^ 
8t/, — on  special  contracts,  ii.  291. 

On  contracts  fur  liquidating  damages  or  penalties,,  ii.  292;  on  contracts  made 
abroad,  ii.  29.2;  on  contracts,  the  legality  of  which  is  doubtful,  ii.  294;  in   debt. 
(See  tit.  Debt.)  in  covenant.     (See  tit.  Covenant.)     ex  deliclOy  ii.  369. 
Who  may  be  arrested, 

Personal  exemptions  from,  ii.  295;  .temporary  exemption,  ii.  280;  from  attend- 
ing courts  of  justice,  ii.  281;  persons  temporarily  exempted   from  other  causes 
(ban  attending  courts  of  juHtice,  ii.  295;  local  exemption,  ii.  302. 
Second  arrest  for  the  same  cause  of  action, 

General  rule,  ii.  306;  when  defendant  is  discharged  by  an  act  over  which 
plaintiff  has  no  control,  ii.  307;  after  a  prior  arrest  in  a  foreign  country,  ii.  308; 
on  a  n£  exeat  rtgno,  ii.  308;  on  a  foreign  attachment,  il  308;  in  a  different  coun- 
ty, ii.  309;  after  compromise  of  former  suit,  ii.  309^  discontinumnce  of  formet 
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suit,  ii.  310;  defendant  has  been  superseded,  ii/31^;  judgmeDt  of  mm  pro*,  ii. 
314;  nonsuit  for  the  same  cause  of  action,  ii.  315;  judgment  on  a  plea  in  abate- 
ment, ii.  315;  a  new  security  for  the  same  cause  of  action,  ii.  Sid;  bankruptcy 
of  defendant,  ii.  316;  efiTect  of  adopting  different  form  of  acttoo  from  the  first, 
ii.SlG. 

On  judgments. 

Consequences  of  arresting  privileged  persons,  aod  mode  ofdischaige,  iL  91  ?< 
Of  the  arrest, 

Of  the  authority  for  an  arrest,  ii.  320;  of  the  time  of,  ii.  323;  of  the  plaet 
and  manner  of,  ii.  321;  sheriff  and  his  officer's  duty  after,  ii.  333;  of  giTiog  bul 
to  the  sheriff,  iii.  14. 

ARSON, — Ht  common  law,  ii,  344;  by  statute,  ii.  348;  indictment,  ii.  354;  evidenMi 
ii.  356. 

ARTICLED  CLERK,  ii.  358. 

ARTICLES  OF  RELIGION,  iv.  578; 

ARTICLES  OF  THE  NAVY,  xii.  735. 

ARTICLES  OF  THE  PEACE,  ii.  358. 

ARTICLES  OF  WAR,  ii.  361. 

ARTIFICERS,  ii.  362. 

ARTIST,  ii.  363. 

ASCENDANTS.     (See  tit.  Descent.) 

ASPORTATION.     (See  tits.  Larceny;  Trespass.) 

ASSAULT  AND»  BATTERY,— what  constitutes  an  assault,  or  ap  amult  and 
battery,  ii.  365.  ^ 

Of  the  remedies, 

Election  to  proceed  by  action  or  indictment,  ii.  367, 
By  action. 

Holding  to  bail  for,  and  other  preliminary  proceedings,  ii.  369;  declaratioo, 
ii.  370,*  pleas,  of  justifying  an  assault  in  general,  ii.  373,*  in  defence  of  penoO} 
ii.  375;  in  defence  of  property,  ii.  377;  by  officers  in  execution  of  process,  ii. 
379;  the  statute  of  limitations,  ii.  380;  replication  and  subsequent  pleadings,  ii. 
381;  evidence,  ii.  382;  verdict,  damages,  and  judgment,  ii.  384;  contracts  con- 
nected with,  ii.  387  j  costs,  ii.  388. 
By  indictment. 

Preliminary  proceedings,  ii.  394;  common  assault,  ii.  395;  assauhiog  witb 
intent  to  rob,  ii.  396;  assaulting  with  intent  to  spoil  clothes,  ii.  398;  on  accoaal 
of  money  won  at  play,  ii.  399;  in  courts  of  justice,  ii.  400;  evidence,  ii.  400^y 
punishment,  ii.  401. 

ASSEMBLY,  UNLAWFUL,  xv.  2-21. 

ASSENT.  (See  tits.— Auction  and  Auctioneer,  Bankrupt,  Bills  of  Exchange,  Coik 
tracts.  Frauds,  Statute  of,  Guarantee,  Landlord  and  Tenant  Lease,  inortgage. 
Partners.) 

ASSESSMENT,  ii.  401. 

ASSETS  BY  DESCENT.     (See  tits.  Bond,  Covenant,  Heir.) 

ASSIGN  OR  UNDERLET,  covenant  not  to,  vii.  160. 

ASSIGNEE.  (See  tits.— Affidavit  of  debt,  Bankrupt,  Bond,  Chose  in  Action,  Cora' 
nant,  Debtor  and  Creditor,  Deed,  Insolvent  Debtor,  Lease,  Pew,  Remainder, 
Reversion,  Way,  Right  of.)* 

ASSIGNMENT.  (See  tits.— Advowson,  Annuity,  Apprentice,  Army,  Bail,  Bank- 
rupt, Baron  and  Feme,  Bills  of  Exchange  and. Promissory  Notes,  Bond,  Car- 
rier, Chose  in  Action,  Common,  Composition  with  Creditors,  Copyhold,  Copj" 
right,  Covenant,  Debt,  Action  of,  Debtor  and  Creditor,  Devise,  Dower,  Elegit^ 
Error,  Executor  and  Administrator,  Extent,  Fieri  Facias,  Franchise,  Fraud^j 
Statute  of.  Fraudulent  Conveyance,  Grant,  Heir,  Insolvent  Debtor,  Ladingi  Bill 
of,  Lease,  Lngacy,  Mortgage,  New  Assignment,  Office,  Power,  Prize,  Kent, 
Replevin,  Remainder,  Reversion,  Sheriff,  Stamp,  Surrender,  Tithes^ Trespass, 
Trustee,  Vendor  and  Purchaser.  Way&.) 

ASSIZE,  WRIT  OF,  ii.  4(XU 
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ASSUMPSIT,  ACTION  OF;— when  it  lies  in  general,  ii.  414;— when  the  only  re- 
medy, ii.  4I4;~when  not  sustainable,  ii.  416. 

Of  the  consideration  to  support  the  action.  (See  tit.  Contract.) — when  it 
should  be  tndebitaiuSy  or  special,  ii.  417; — whether  assumpsit  or  account,  i.  139; 
— whether  assumpsit  or  covenant,  i.  174; — whether  assumpsit  or  debt,  i.  179; — 
whether  assumpsit  or  <oW,  i.  170;  parties  to  the  action  in  general,  ii.  424; — 
holding  to  bail  in.     (See  tits.  Affidavit  of  Debt;  Arrest.) 

Declaration, 

Title  of  the  court  J  (See  tit.  Declaration.) — venue,  iiv  426;  day  in,  ii.  457; — 
general  requisites;  in  a  special  assumpsit,  inducement,  statement  of,  with  a  quod 
cum,  ii.  428; — inducement,  not  vitiated  by  uncertainty,  ii.  429;  should  be  capa- 
ble of  proof,  iL  429;,  inducement  when  the  special  character  of  the  party  is  stat- 
ed, ii.  431.  * 

Manner  of  stating  the  contract,  how  the  contract  must  be  stated  in  general,  ii. 
432;— what  parts  of  contract  must  be  stated,  ii.  434;  what  parts  need  not  be 
stated,  ii.  434;  the  promise  must  be  directly  alleged,  ii.  435;  describing  the  in- 
terest of  the  parties,  ii.  437;  variance  between  the  contract  stated  in  the  decla- 
ration and  the  contract  itself     (See  tit.  Variance.) 

Manner  of  stating  the  consideration,  when  essential  to  be  stated,  ii.  438.  what 
part  of,  and  in  what  manner  to  be  stated  in  general,  ii.  439;  mode  of  stating  it 
when  executed,  ii.  442; — mode  of  stating  it  when  executory,  ii.  442;-T-mode  of 
stating  it  when  concurrent,  ii*  4'23; — mode  of  stating  it  when  continuing,  ii.  447; 
consequences  of  a  defective  statement,  ii.  447. 

Of  %Neging  performance. 

When  peiformance  must  be  alleged,  ii*  448;  in  what  manner  performance 
must  be  ailege<]^  ii.  453;  consequences  of  an  averment  of  performance  being 
omitted^  impropeily  stated,  ii.  457;  of  stating  an  excuse  for  {^rformance,  ii. 
460.        V  , 

Notice, 

■When  ah  averment  of  notice  is  or  is  not  necessai'y,  ii.  460;  consequences  of 
«B  averment  of  notice  being  omitted  or  imperfectly  stated,  ii.  462. 
Request, 

When  averment  of  request  is  necessary,  ii.  463;  statement  of  time  and  place, 
ii.  466;  cpnsequences  of  a  defective  statement  of  a  request,  ii.  467.  * 
Breach, 

Necessity  of  its  being  alleged,  and'  in  what  manner,  ii.  468;  alleging  several* 
breaches,  ii.  471 ;  consequences  of  a  mis-statement,  ii,  471;  damages,  ii.  473. 
In  an  indebitatus  assumpsit. 

How  consideration  to  be  stated,  ii.  476;   must  show  a  cause  of  action,  ii. 
476;  must  allege  a  request,  ii.  477 ; — promise,  ii.  477;  how  promise  is  to  bo  ita* 
ted,  ii.  479. 
Pleas. 

In  denial,— general  issue,     (See  tit.  Non  Assumpsit.)    nil  debet,  or  not  guil- 
ty, when  improper,  ii.  479;  promise  made  by  defendant  and  one  of  plaintiffs,  ii. 
460;  costs  in,  ii.  480. 
ASSURANCE,  xi.  10. 
ATHEIST    ii.  481. 

ATTACHlVIENT,~general  nature,  object,  and  form,  ii.  482;    how  and  when  obtaiB- 
ed,  p.  484;  mode  of  serving  the  rule  and  other  proceedings,  ii.  488;  costs  inci- 
cident  to,  ii.  489. 
ATTACHMENT,  FOREIGN,  ix.  709. 

ATTACHMENT,  PROCURING  OF,— an  act  of  bankruptcy,  iii.  616. 
ATTAINDER,— disabilities  created  by,  and  how  proved,  ii.  490;  forfbitures  created 
by,  ii.  494;  reversal  of,  how,  and  by  whom,  and  the  effect  of  a  pardon,  ii.  496. 

ATTAINT    ii.  499. 

ATTEMPT  TO  COMMIT  CRIMES.     (See  tits.  Abortion,  Arson,  Assault  and 
Battery,  Bribery,  Embezzling,  Larceny,  Murder,  Mutiny,  Rape,  Robbery.) 
ATTESTATION.     (See  tits.  Bond,  Codicil,  Deed,  Devise,  Will'.) 
ATTESTING  WITNESS,  vii.  708. 
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ATTORNEY,--of  the  clorkship  and  prelimJnarj  qualifications. 

The  articles, — stamp  on,  ii.  504;  aflidavit  of  execution  of,  ii.  605;  enrolment 
of,  ii.  506;  assignment  of, — in  case  of  death,  ii.  508;— insolvency,  or  ahscond- 

ineji.  508. 
'      The  service, — ^by  whom,  and  with  whom,   ii.  508;    for  what  period,  11.511; 
tfffidavil^of,  ii.  512. 

Juriadiction  of  the  court  as  to  disputes  between  the  articled  clerk  and  the  at- 
torney, ii.  513. 

The  fldmiseion, — notice  of  intention  to  apply  for,  it.  514;  affidavit  of  paymeat 
of  the  duty  on,  ii'  515;  nnotion  for,  ii.  510;  examination  of,  and  swearing  in  on, 
ii.  516;  admission  and  enrolment,  ii.  5T6;  admission  into  several  courts,.ii.  517; 
•Dect  of  its  being  fraudulent,  or  the  party  unqualified,  ii.  518. 

Of  the  certificate. 

By  whom  to  be- obtained,  ii.  519;  duty  payable  on,  ii.  520;  entry  and  filing 
of,  ii.  520;  consequences  of  not  obtaining, — of  the  action  for  penalties,,  k.  531; 
of  the  effect  of  not  obtaining  on  legal  proceedings,  ii.  523. 

Re-admission. 

When  requisite,  and  when  allowed  in  general,  ii.  524;  when  A.ternt's  notice 
18  necessary,  ii.  526;  when  with  or  without  the  payment  of  a  fine  or  arrears  of 
duty,  ii.  527 ;  mode  of,  and  when  the  application  is  to  be  made,  ii.  5Q9^;  appli- 
cation to  be  struck  off  the  roll  at  his  own  request,  ii.  531 ;  efiect  of  unqualified 
persons  practising,  ii,  5S1 ;  effect  of  su^ring  unqualified  persons  to  use  an  at- 
torney's name,  and  mode  of  bringing  such  conduct  before  the  court,  it^  533;  of 
sctiRg  as  agent  for  unqualified  persons,  ii.  536. 

Privileges  of.  •       , 

With  reference  to  the  mode  of  suing,  and  proceedings  incident  thereto. — ^Id 
what  court  to  sue,  ii.  536;  of  the  process,  ii.  537;  of,  the  venuq^  ii.  540, 

With  reference  to  the  mode  of  being  sued,  and  proceedings  incident  thereto, 

Of  the  bill  and  process  against,  ii.  541;  of  arresting,  K.  545;  of  detaiaiog 
in  custody,  ii.  552;  of  pleading  his  privilege,  ii.  553;  replication  thereto,  aoil 
how  tried,  ii*  556;  other  pleadings  connected  with,  an  attorney,  ii.  5o7;  ex- 
ecution against,  ii.  557;  with  referenee  to  his  exemption  from  the  jurisdictioB  of 
uiierior  courts,  ii.  559; — serving  offices,  ii.  560. 

ki  what  manner  made  available. 

By  motion,  ii.  563;  by  plea.  ii.  463;  express  on  implied  waiver  of^  ii.  565; 
adinisetbility  of  as  a  witness,  and  privileges  of  when  examined,  ii.  565. 

Disabilities  o£ 

To  conduct  proceedings  during  imprisonment,  ii.  570;  to  b&  bail,  ii.  572; 
le  he  lessee  in. ejectment,  ii^  575;  to  take  the  aflidavit  of  their  clients,  ii.  575. 

How  appointed  to  sue  and  defend. 
''  Who  may  or  niay  not  appoint,  ii.  575;  manner  of  appointment,  ii.  57^  effect 

of  the  appointment,  ii.  581 ;  duration  of  the  appointment,  ii.  584;  acting  wkhooft 
due  appointment,  ii.  586;  warrant  of  attorney,  when  to  be  filed  and  entered,  ii. 
588;  how  changed,  -and  of  the  effect  of  substituting  one  attorney  for  another, 
ii.  589;  of  the  relative  situation  of  the  attorney  and  his  agent,  and  of  their  re- 
spective rights  as  regards  each  other  and  their  clients,  ii.  592. 

Liabilities  of, — to  an  action  for  negligence. 

When  and  how  maintainable,  ii.  598. 

Declaration,  ii.  602;  pleas  and  subsequent  pleadings,  ii.  608;  evidence,  iL 
604;  to  an  action  on  contracts  or  undertakings  entered  into  by  them  as  attor- 
neys, ii.  605. 

To  the  summary  jurisdiction  of  the  court. 

When  the  ceurt  will  interfere  to  strike  an  attorney  ofi  the  roUj  and  effed 
thereof^  ii.  607;  when  to  enforce  undertakings  ok  implied  contracts,  or  to  punish 
for  the  breach  of  them,  ii.  61 1 ;  when  to  enforce  performance,  or  to  pumsb  for 
the  non-performance  of  other  duties,  ii.  618;  to  what  court,  and  when  the  appli*- 
eation  should  be  made,  ii.  620;  costs  of  the  application^  ii.  G21 ;  when  to  enforce 
the  delivery  up  of  papers^  ii.  622, 
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Rights  of,  in  relation  to  his  costs,  respecting  the  bill  of, 

In  what  manner  to  be  prepared,  ii.  6^6; — in  what  cases  necessary  to'be  sign* 
ed  and  delivered,  ii.  6^26;  at  what  time  to  be  delivered,  ii.  630;  consequences 
of  not  delivering  a  bill,  Ii.  6.31 ;  to  whom  and  how  to  be  delivered,  it.  681 ;  how 
far  delivery  of  bill  conclusive,  ii.  635j  deliverv  of,  in  what  manner  enforced^  ii. 
635. 

Respecting  the  taxation  of  bill, 

When  the  bill  is  or  is  not  to  be  taxed,  and  by  what  court  referred,  ii.  636;  at 
what  time,  and  by  whom  to  be  taxed;  effect  thereof,  and  when  to  be  reviewed| 
ii.  639;  costs  of  taxation,  and  by  whoni  to  be  paid,  ii.  645. 
Respecting  the  action  for. 

By  and  against  whom  to  be  brought,  ii.  647:  in  what  court  to  be 'brought,  and 
of  holding  the  defendant  to  bail,  ii,  648;  pleadings  in,  ii.  649;  evidence  for 
plaintiff,  of  the  retainer,  ii.  650;— of  the  delivery  of  the  bill,  ii.  651; — of  the 
business  having  been  done,  ii.  b5'2;— of  the  reasonableness  of  the  charges,  ii. 
€52;  evidence  for  defendant,  ii.  652;  to  continue  original  action  after  collusive 
payment  of  the  debt,  ii.  654. 

Respecting  the  lien  for,  by  whom  the  right  of  lien  may  be  exercised,  ii.  65T; 
against  whom  he  has  a  lien,  ii.  653;  upon  whom  he  has  a  lien,  ii.  659;  mode  of 
securing  his  lien,  ii.  663;  waiver  of  his  lien,  ii.  665;  to  an  action  for  torts,  ii. 
666; — to  an  action  on  a  contract  for  the  purchase  money  of  his  practice,  ii.  669; 
to  conduct  proceedings  before  magistrates,  coroners,  &c.  ii.  670. 
ATTORNEY-GENERAL,  ii.  675. 
ATTORNEY,  POWER  OF,  xiii.  615. 
ATTORNEY,  WARRANT  OF,  xv.  362. 
ATTORNMENT,  when  necessary,  ii.  677;  what  constitutes  an,  li.  679.;  e^ect  of,  ii.   . 

680;  pleadings  and  evidence  connected  with,  ii.  681 . 
AUCTION  AND  AUCTIONEER,  of  the  auctioneer's  licence,  when  requisite  to 
be  obtained,  and  what  it  ought  to  contain,  ii.  682;  of  the  duty  payable  on,  ii. 
683;  consequences  of  acting  without,  ii.  684;  of  the  auctioneer's  bond  to  ac- 
count, ii.  684;  of  the  conditions  of  sale,  ii.  685;  of  the  sale,  bidding  at,  ii.  690, 
contracts  at,  ii.  691 ;  with  reference  to  the  statute  of  frauds,  ii.  691  ,•  with  refer, 
eace  to  stamping  the  contract,  ii.  698;  puffing  at,  699. 
Of  the  duty  payable  on  property  sold  by  auction, 

Amount  of,  and  when  incurred,  ii,  700;  when  not  incurred,  ii.  705;  by  whom 
.to  be  paid,  ii.  709;  within  what  time  to  be  paid,  ii.  709. 

Of  the  rights  of  an  auctionneer,  as  respects  the  vendor,  ii.  709;  vendee,  ii. 
711. 

Of  the  duties  and  liabilities  of  the  auctioneer, 

With  reference  to  the  deposit,  ii.  714;— with  reference  to  the  vendor,  ii.  718; 
♦witJi  reference  to  the  vendee,  ii.  720; — with  reference  to  the  rights  of  third  per-  • 
sons,  ii.  723;  of  the  incapacities  of  an  auctioneer,  ii,  723;  rights  of  the  vendor 
against  the  vendee  on  contracts  made  at  sales   by  auction,  and  of  the  mode  of 
enforcing  them,  723:  rights  of  the  vendee  against  the  vf  ndor,  on  contracts  made 
at  sales  by  auction,  ii.  726. 
AUDITA  QUERELA,  when  necessary  or  proper,  and  at  what  time  to  be  brought., 
H.  730;-^when  necessary  or  improper,  ii.  733;— proceedings  in,  and  effect  of  lu 
.755. 
AUDITORS,  i.  146. 

AUTER  DROIT.     (See  tit.  Executor  and  Administrator:)  .. 

AUTERFOIS  ACQUIT,  when  pleadable,  ii.  737;  form  and  requisites  of  the  jllea,  M. 

742;  replication,  ii,  743;  trial,  evidence,  and  judgment,  ii.  744. 
AUTERFOIS  ATTAINT,  ii.  744. 
AUTERFOIS  CONVICT,  ii.  745. 
AUTER  ACTION  PENDANT,  ii.  747. 

AUTHOR,  ii.  748.  ,       .  ^  t 

AUTHORITY.     (See  tits.— Arrresl,  Attorney,  Baron  and  Feme,  Imprisontaent,  la- 
fant,  Mandamus,  Partners,  Power,  Principal  and  Agent,  Sheriff, 
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AVERAGE,  xi.  889. 

AVERMENT.     (See  tit.  Pleading;  and  titles  according  to  subject  matter  of.) 
AVOWRY,  xiv.  272. 
AWARD,  ii.  1.50. 

BACKING  WARRANT,  xv.  359. 
BAILEE,  iii.  357. 

BAIL  IN  CIVIL  PROCERDINGS,— Of  the  cause  of  action  and  of  the  particular 
forms  of  action  in  which  a  party  may  or  may  not- be  holden  to  bail,  il  382;  of 
the  persons  who  may  or  may  not  be  holden,  ii.  281.  295;  of  holding  to  bail 
in  a  second  suit  for  the  same  cause  of  action,  ii.  306;  of  the  affidavit  to  hold 
tov  bail^  i.  379;  of  bail  to  the  sheriff,  and  proceedings  incident  .thereto,  ia 
what  cases  the  sheriff  is  or  is  not  bound  to  take  bail^  and  consequence  of  impro- 
perly refusing  to  take  it, 

On  what  process. 

Attachment  out  of  a  court  of  law,  iii.  14;  Chancery,  iii.  18;  process  oft 
criminal  nature,  iii.  21 ;  liability  of  the  sheriff  for  refusing  to  take  bail  bond,  wbea 
tendered,  or  for  taking  insufficient  sureties,  iii.  2^. 

Of  the  nature  and  form  of  bail  bond, 

Number  of  sureties  required,  iii.  24;  to  whom  it  must  be  made,  iii.  25;  in 
what  sum  to  be  taken,  iii.  26;  necessity  of  its  being  under  seal,  iii.  27;  when 
it  must  be  executed,  iii.  30. 

Condition  of  the  bond. 

General  rule,  iii.  32;  conformity  in  day  and  place  of  appearance  with  the 
process,  iii.  33 ;  as  to  fprm  of  action,  iii.  34;  as  to  stating  at  whose  suit  the 
defendant  is  to  answer,  iii.  36;  of  stamping  the  bond,  iii.  37;  i^  what  name  to 
be  executed,  iii.  37. 

Of  the  forfeiture  and  assignment. 

Sheriff  bound  to  assign,  iii.  40;  plaintiff  not  bound  to  accept  assignment,  iii 
42;  when  and  how  assignment  to  be  made,  when  made,  iii.  4£;  by  whom  made, 
iii,  46;  where  made,  iii.  47;  stamp  on,  iii.  47;  effect  of,  iii.  47. 

Of  action  on  the  bail  bond. 

Form  of,  iii.  48;  by  whom  to  be  brought  iii.  48;  against  whom  to  be  brought, 
iii.  49;  at  what  time,  in  King's  Bench,  iii.  50;  in  Common  Pleas,  iii.  51.  in 
Exchequer,  iii.  51;  in  what  court  to  be  brought,  iii.  62;  of  the  process,  iit  64. 

Of  staying  proceedings. 

Application  to  stay,  when  and  how  made,  iii.  54. — affidavits  of  merits, — in  the 
King's  Bench,  iii,  56;  in  Common  Pleas,  iii.  58;  in  Exchequer,  iii.  59. 

Grounds  of  staying  proceedings  on  a  bail  bond, — on  account  of  putting  in  and 
justifying  bail,  iii.  59;  on  account  of  render  of  principal,  iii.  60;  bankruptcy  of 
principal,  iii.  61;  principal  being  sent  out  of  the  kingdom,  iii.  61;  death  of 
principal,  iii.  62.  paying  or  bringing  debt  or  costs  into  court,  iii.  63;  terms  on 
which  proceedings  will  be  stayed,  iii.  64;  effects  of  proceedings  being  stayed, 
iii..  68. 

Of  setting  aside  proceedings, 

•Within  what  time;  in  what  manner  the  application  is  to  be  made,  and  of  the 

costs  thereof,  iii.  69;  grounds  of  proceeding  without  a  sufficient  affidavit  of 
debt,  iii.  70;  for  defect  in  process;  misnomer  of  defendant,  iii.  72;  omission  of 
a  party's  name,  iii.  72;  return  improper,  iii.  72;  attorney's  name  not  endorsed 
on  writ,  iii.  73;  variance  between  iirst  and  subsequent  writs,  iii.  73;  vari- 
ance between  writ  and  bail  bond,  iii.  73;  for  process  being  sued  put  by  aa 
uncertificated  attorney,  iii.  73;  on.accountof  defendant  being  privileged,  iii.  T4; 
declaration  varying  from  processor  affidavit,  iii.  74;  two  bad  bonds  being  taken, 
iH.  76;  assignment  of  bail  bond  being  taken  before  forfeiture ,f  iii,  75;  taking 
cognovit,  iii.  76;  death  of  principal,  iii.  76;  render  of  principal,  iii.  76. 

Pleadings  in  action  on  bail  bond. 

Declaration,— title  of  the  term,  iii.  Jl;  venue,  iii.  81;  describing  plaintiff  iii. 
82;  describings  original  action,  iii.   82;  describing  endorsement  of  the  writ,  iii' 
84;  describing  the  arrest  of  the  defendant,  iii.  85;  describing  the  assignment  of 
lh«  bond,  iii.  85;  amendment  of,  iii.  87. 
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Pleas, — tua  eii  faciumy  iii.  87;  ease,  and  favour,  iii.  89;  no  proeess  against 
the  principal,  or  affidavit  of  cause  of  action  filed,  iii.  90;  camperuit  ad  diemj 
iii,  90;  no  stamp  to  the  asssignment,  iii.  90;  principal  taken  under  attachment 
ior  non-payment  of  costs,  iii.  91 ;  action  brought  for  benefit  of  sberiflT's  ofiicery 
ill.  91;  matters  of  practice,  iii  92;  informal  assignment  of  bond,  iii.  93. 

Replications, — to  a  plea  of  ease  and  favour,  iii.  93;  to  a  plea  of  no  process 
against  principal,  iii.  94;  to  plea  of  competiitf  addiemyiii.  94; — evidence,  iii. 
94;  of  the  sum  recoverable,  iii.  95;  costs,  iii.  96;  judgment  and  execution, 
iii.  96. 

Bail  to  the  action, 

General  nature  of,  iii.  97;  waiver  of  right  to,  iii.  97;  number  of  persons 
required,  iii.  97. 

Who  may  or  may  not  be  bail, — personal  incapacity. 

King  and  the  royal  family,  iii.  98;  servants  of  the  king,  iii.  98;  peers  of  the 
realm,  iii.99;  ambassadors  and  their  servants,  iii.  99;  members  of  the  House  of 
Commons,  iii.  99;''  ofiicers  of  courts  of  justice,  iii.  99;  persons  living  >rithin  the 
verse  of  the  palace,  iii.  100;  attorneys  and  conveyancers,  iii.  100;  attorney's 
clerk,  iii.  100;  sheriff's  ofiicer,  &c.  iii.  101;  baron  and  feme,  iii.  102;  infants 
and  femes  coverts,  iii.  102;  incompetency  from  infamy  of  character,  iii,  103. 

Temporary  incapacity. 

Not  being  a  housekeeper,  iii.  103;  not  being  a  freeholder,  iir.  106;  insuffi' 
oiency  of  property,  iii.  106;  property  wholly  abroad,  iii.  108;  property  partly 
abroad  and  partly  in  £ngland,  iii.  109;  bankruptcy,  iii.  109;  insolvency,  iii.  Ill; 
implied  poverty,  iii.  Ill;  previous  rejection,  iii.  113;  indemnification  by  defen- 
dant's attorney,  iii.'  114;  persons  not  knowing  defendant,  iii.  115*  persons  lia- 
ble on  the  same  instrument,  iii;  115. 

Of  putting  in  in  town, — by  whom  put  in, 

By  the  bail  to  th.e  sheriff,  iii.  115;  by  the  sheriff  or  his  officer,  iii.  116;  by 
an  attorney  io^  pursuance]  of  his  undertaking,  iii.  117;  by  a  person  joined  in 
the  action  for  conformity,  iii.   117;  by  what  attorney,  iii.  117. 

When  put  in^ 

In  general,  iii.  118;  in  K.  B.  iii.  120;  in  C.  P.  iii.  121;  in  Exchequer,  iii. 
121 :  days  how  computed,  iii.  121 ;  may  be  put  in  on  a  dies  non  juridicuBy  iii.  121 ; 
of  obtaining  time  to  put  in,  iii.  122;  where  and.  how  to  put  in  in  K.  B.  iii.  122. 

Bail-piece, 

Must  correctly  state  the  county  into  which  the  writ  issued,  iii.  123;  must  state 
the  names,  &c.  of  the  parties  to  the  suit,  iii.  123;  must  state  the  amount  of  the 
claim,  and  form  of  action,  iii*  127;  must  formerly  have  been  stamped,  iii.  127; 
bail  may  be  put  in  afresh  when  the  original  bail-piece  is  lost,  iii.   127. 

Recognizance  how  taken. 

Parties  to,  iii.  127;  should  correspond  with  process,  iii.  128;  sum  named  in, 
iii.  1S8;  when  amendable,  iii.  129. — ^where  and  how  put  in,  and  in  what  sum 
taken  in  C.  P.,  iii.  129;  where  and  how  put  in,  and  for  what  sum  In  Exchequer^ 
iii.  130;  notice  of  bail, — within  what  time  to  be  given,  iii.  130;  requesites  of, — 
name  of  the  cause,  iii.  131;  must  be  in  writing,  and  contain  the  names  of  the 
bail,  iii.  131 ;  place  of  abode  of  the  bail,  iii.  131 ;  agreement  of  second  notice 
with  the  first,  iii.  134;  addition  of  the  bail,  iii.  135;  name  of  the  judge  before 
whom  put  in,  iii.  136; — service  of,  iii.  137. 

Of  putting  in  and  justifying  in  the  country. 

Before  whom  put  in,  iii.  138;  fees  of  commissioners,  iii.  139;  in  what  county 
to  be  put  in,  iii.  140;  when  and  in  what  manner  put  in,  iii.  141 ;  of  the  affidavit 
of  caption,  iii.  141;  of  transmitting  the  bail-piece,  iii.  141;  of  notice  of  bail, 
iii.  141 ;  of  excepting  to  the  bail,  iii.  142;  of  justifying  the  bail, — mode  of  jus- 
tifying, iii.  142;  notice  of  justification,  iii.  143;  affidavit  of  justification,  iii.  143; 
-^f  op  posing  the  bail,  iii,  146; — of  putting  in  and  justifying  bail  in  vacation,  and 
when  the  defendant  is  in  actual  custody,  iii.    147; — accepting  of,  iii.  148. 

Excepting  to, — entering  exception  and  giving  notice  thereof,  in  the  K.  B., 

When  pecessary  to  be  entered^  iii.  149;  withm  what  time  iind  how  to  be  enter* 


342  INDEX. 

BAIL  IN  CIVIL  PROCEEDINGS,    coniintud. 

edf  iii.  151;  notice  of,  to  whom  to  be  given,  iii.  152;  effect  of  entering  an  ex- 
ception without  notice,  iii.  152;  notice  of  in  what  time  to  be  given,  iii.  ^^'r^ 
must  be  in  writing,  liL  152;  how  to  be  entitled,  iii.  152; — in  the  the  C.  P.,  iiL 
1*53;  in  the  Exchequer,  iii.  154. 

Of  adding  bail, 

When  allowed,  and  when  put  in  in  K.  B.  and  C.  P.,  iii.  154;  further  time 
for,  and  how  obtained,  iii.  155;  exoneretur  as  to  former  bail,  how  to  be  entered, 
iii.  155;  when  exception  has  been  entered  against  the  original  bail,  added  bail 
must  justify,  iii.  157;  how  to  be  described  in  notice,  iii.  157. 

Justifying, 

Within  what  time  bail  must  justify  after  exception, — in  the  K.  B.  and  £z- 
<:hequer,  iii.  158;  in  the  C.  P.^  iii.  159. 

Notice  of  justification, 

How  entitled,  iii.  160;  number  of  bail  to  be  named   in,  iii.  160;  bail  how  to 

.1}e  described  in,  iii.  161;  errors  in  when  waived,  iii.  162;  when  new  bail  hafe 

been  added,  how  to  be  deecribed,  iii.  163;  by  whom  to  be  given,  iii,  163;  when 

it  must  be  given, — in  K.  B.,  iii.  164;  in  C,  P.,  iii.  165;  in  Exchequer,  iii.  166. 

— costs,  of  several  notices  of,  by  whom  to  be  paid,  iii.  166. 

How  and  on  whom  to  be  served, 

When  upon  the  plaintiff 's  attorney,  or  his  clerk  or  servant,  iii'  167;  when 
put  in  a  letter-box,  or  upon  some  person  connected  with  the  attorney,  iii.  168; 
when  the  partjr  refuses  to  accept  it,  iii.  169;  fixing  of  in  the  King's  Bench  office, 
jii.  169;  fixing  of  in  the  Prothonatary's  office,  170. — at  what  time  to  be  served, 
jii.  170- 

Affidavit  of  service  of, 

How  entitled,  iii.  171;  what  to  contain,  and  by  whom  to  be  made,  iii.  171. 

Where  to  justify,— in  court,— in  K.  B.,  iii.  171 ;  in  C.  P.  and  Exchequer,  iii. 

.472. — at  a  judge's  chambers,  iii.  172.^ — mode  of  in  court,  iii.  172;  mode  of  in 

.chambers,  iii.  173;  at  what  time  bail  must  justify, — in  court,-^in  K.  B.,  iii.  n3; 

in  C.  P.,  iii.  l74.^-on  last  day  of  term  in  C.  P.  and  Exchequer,  iii.  174;  wai\- 

<^r  of  justification,  iii.  175;  privilege  of  from  arrest,  iii.  175, 

Opposing  bail. 

When  to  be  opposed,  iii.  176;  how  to  be  opposed  when  the  bail  are  foreigers, 
jiii.  176;  how  to  be  opposed  when  the  same  persons  are  bail  in  two  different  ac- 
tions, iiL  177;  how  to  be  opposed  by  affidavit, — must  be  read  before  exaroina- 
iion,  iii.  177;  must  state  the  facts,  and  not  general  opinion,  iii.  177. — how  to  be 
opposed  by  personal  examination,  iii.  177;  prevarications,  cosequence^i  of,  iii. 
j78;  personating  bail,  crime  [of,  iii.  179;  grounds  of  opposition; — on  account 
,of  pejrsonal  disqualification,  iii.  179:  on  account  of  temporary  incapacity,  iii. 
179. 

Irregularity  in  proceedings, 

In  the  bail-piece  iii.  179;  in  the  notice  of  bail;  iii.  179;  in  the  notice  of  JQ»- 
jtification,  iiL  179;  in  service  of,  iii.  179. 

Time  to  amend  defects,  and  aid  irregularitiea  in  the  proceedings, — in  general, 

iii.  180;  to  amend  the  bail-piece,  iii.    180; — notice  of  bail,  iii.  181; — notice  of 

justification,  iii.  181 ; — affidavit  of  service   of  notice  of  justification,  iii.  182;  of 

granting  time  where  the  bail  are  unable  to  justify,  iii.  ]82;  of  granting  time  to 

plaintiff  to  make  inquiries,   iii.  183;  of  granting  further  timewhen  bailhave 

omitted  to  at^tend,  iii.  184; — consequences  of  effectual  opposition,iil.  185. 

Allowance  of  bail  and  filing  bail-piece, — ^rulefor. 

Must  be  served,  iii,  186;  stamp  on,  when  necessary,  iii.  187  ;  of  what  term  to 
what  term  to  be  entitled,  iii.  188. — Effect  of  the  rule,  and  when  set  aside, — effect, 
of  the  rule,  iii.  188;  when  set  aside,   iii.  189;  of  filing  the  bail-piece,  iii.  191. 

Liability  of  bail, — nature  and  extent  of  their  liabiliiy, — in  K.  B.,  iii.  191;  in 
C.  P.,  iii.  197;  in  Exchequer,  iii.  198. 

Of  the  proceedings  preparatory  to  suing  the  bail. 

Of  the  capias  ad  satisfaciendum  against  the  principal, — when  to  be  sued  out, 
iii.  198^  to  whom  directed,  iii.  203;  when  returnablo,  iii.  203;  teste  of,  iiL  2  04 
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must  be  left  at  the  sheriff's  office,  iii.  204;  of  the  return  to,  iii.  307;  €0D8e-» 
quences  of  there  being  no  capias  ad  satisfaciendum^  or  its  being  irregularly  sued 
out,  iii.  208;  filing  the  return  to  the  capias  ad  salisfaciendum,  iii.  .SOS, — Of  filing 
the  bail-piece,  iii.  208;  on  entering  the  recognizance  on  the  roll, — in  K.B.,  iii. 
209;  in  C.  P.,  209;  in  .Exchequer,  iii.  210. — ^Of  the  election  to  proceed  by 
action  of  debt  or  scire  faciasy  iii.  210. 

Of  the  proceedJnjTs  against  bail  on  their  recognizance  by  action  of  debt, 

In  what  court  iii.  210^  against  whom  to  be  brought'  iii.  211;  ac  etiam  io,  and  • 
nature  and  service  of  the  process,  iii.  ,211. 

Of  the  pleadings,— of  the  declaration, — yenue,  iii.  213;  of  describing  the 
cause  of  action,  iii.  213. 

Pleas, 

JWii  /te/ record,  iii.  215,*  no  capias  ad  satisfaciendum,  iii.  216;  death  of  principal, 
iii.  217;  render  of  principal,  iii.  21S;  payment  of  release,  iii.  218;  bankruptcy, 
iii.  218;  writ  of  error,  iii.  219. 

Replicotion, — to  a  plea  of  nul  tiftl  record,  iii.  219;  no  capias  ad  satisfaciendum^ 
iii.  219;  death  of  principal,  iii.  221 ;  render  or  payment,  iii.  221. 

Of  the  evidence,  judgment,  and  execution, 

Evidence,  iii.  221;  judgment,  iii.  222;  execution,  iii.  222. 

Of  the  proceedings  against  bail  on  their  recognizance  by  scire  faciaSy — nature 
of  and  proceedings  under  the  first  writ. 

Nature  of,  iii.  223;  when  issuable,  iii.  224;  may  be  joint  or  several,  iii.  225; 
no  distinction  in  form,  whether  against  principal  or  bail,  iii.  225;  into  what  coun-- 
iy  issuable,  iii.  226;  how  tested,  iii.  227;  when  returnable,  iii.  227;  mode  of  su-  ' 
ing  it  out,  iii.  228;  delivery  to  sheriff,  and  summons  thereon,  iii.  228;  return  to- 
the  sdrejaciasy  iii.  230. 

Of  the  second  or  alias  scire  facias  y-r-hofw  tested,  iii.  230;  when  returnable,  iii.- 
230;  bow  sued  out,  iii.  231;  delivery  of  to  sheriff,  iii.  231. — Of  the  ruie  to  ap- 
pear, iii.  232;  judgment  by  default,  iii.  233;  entry  on  the  roll,  iii.  233;  amend- 
ment of,  iii.  234;  quashing  of,  iii.  234;  appearance,  iii.  234. 

Of  pleadings, — declaration, 

Venue,  iii.  234;  how  entitled,  iii.  235;  statement  of  commencement  of  origioK 
al  action,' iii.  236;  averring  the  recognizance  to  be  of  record,  iii.  236;  breach  of^ 
iii.  237. — Damages,  iii.  237;  rule  to  plead,  iii.  237;  pleas,  iii.  238;  replication, 
iii.  239. 

Of  staying  proceedings,  iii.  241 ;  of  the  evidence  and  subsequent  proceedings^ 

Evidence,  iii.  242;  verdict,  iii.  242;  nonsuit,  iii.  242;  judgment,  iii.  2^;, 
costs,  iii.  244;  execution,  iii.  244;  writ  of  error,  iii.  247. 

At  what  time,  and  in  what  manner,  bail  to  the  action  are  discharged. 

By  act  of  God, — by  death  of  principal,  iii.  247;  by  insanity  of  principal,  iii.248. 

By  act  of  law, — by  bankruptcy  of  principal, — when  advantage  may  be  taken 
of,  iii.  249;  application,  how  to  be  made,  iii.  264;  costs  of  application,  iii.  256. — 
By  principal  being  discharged  under  Insolvent  Act,  iii.  255,— made  a  peer  or 
member  of  parliament,  iii.  256, — senC  abroad  under  Alien  Act,  iii.  256, — convict 
ted  of  a  crime,  iii.  257, — impressed,  iii.  258, — committed  under  an  extent,  iii. 
258;  by  act  of  a  fbreign  state,  iii.  253. 

By  act  of  the  patries, — by  render  of  principal, — by  whom  made,— by  bail  who 
have  not  justified  by  exception,  iii.  259 ;  by  bail  who  have  been  rejected,  iii.  260^, 
hy  one  bail  only,  iii.  263. — ^Within  what  time  allowed  in  general,  iii.  263. 

Within  what  time  when  bail  are  sued  by  action,— in  the  King's  Bench,  iii. 
263;  within  what  time  in  the  C.  P.  and  Exchequer,  iii.  267;  al  what  hour,  iii. 
,  of53^ — Within  what  time,  when  sued  by  scire  facias,  iii,  270;  enlargement  of 
time  to  render  principal,— in  case  of  bankruptcy,  iii.  270;  when  in  execution  at 
the  suit  of  the  crown,  iii.  272;  in  case  of  sickness,  iii.  272,— insanity,  iii  273, — 
detention  abroad,  iii.  273.  Privileges  of  bail  in  taking  principal,  iii.  274;  habeas 
corpus  to  render  principal,  iii.  276;  of  the  manner  of  rendering,  iii.  280;  notice 
of  render,  iii.  281;  aflidavit  df  service  of  itotice  of  render,  iii.  286;  exoneretur 
afler  render,  iii.  285.  By  misnomer  of  bail,  iii.  288;  by  not  declaring  in  time,  iii. ' 
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288;  by  variance  of  declaration  from  writ,  iii.  289;  by  venue  not  being  properly 
laid,  iii.  291 ;  by  recovery  for  a  different  cause  of  action  than  stated  ia  affidavit, 
iii.  "291;  by  not  obtaining  duly  judgment  against  principal,  iii.  292;  by  electing 
to  proceed  in  equity,  iii.  29sS;  by  issuing  executiou  against  the  principal,  iii.  S92. 
by  taking  security  from  principal  in  general,  iii.  293;  by  taking  cogiuwi^y  iii.  S93, 
by  accepting  composition,  iii.  294;  by  taking  a  bill  or  note,  iii.  295;  by  bringing 
a  writ  of  error,  iii.  296. 

Of  the  rights  of' bail  against  their  principal,  and  against  each  other, 

Rights  of  bail  against  principal,  iii.  2i)7, — each  other,  iii.  298. 

Of  the  action  for  maliciously  holding  to  bail.     (See  tit.  Action  for  malicioa^jr 

holding  to  bail);  Of  bail  on  removal  of  causes  from  inferior  courts.     (See  tits. 

Certiorari  and  Habeas  Corpus.);  bail  on  process  of  outlawry.  (See  tit.  Outlawry.) 

BAIL  IN  CRIMINAL  PROCEEDINGS,  by  whom  bail  may  be  taken,  and  in  what 

•    instances  it  should,  or  should  not  be  accepted. 

By  the  houses  of  parliament,  iii.  302;  by  the  court  of  king's  bench,  iii.  302; 
in  cases  of  treason,  iii.  302; — murder  and  manslaughter,  iii.  306, — felony  gene- 
rally, iii.  310; — misdemeanour,  iii.  319;  after  committal  by  the  King  and  Privy 
Council,  iii.  323; — for  contempt  by  House  of  Peers  or  Commons,  iii.  322; — for 
contempt  by  other  courts,  iii.  329; — in  eitecution,  iii.  330;  in  case  ef  illness,  liL 
333;  by  the  other  courts  of  Westminster,  iii.  334;  by  the  serjeant  of  the  House 
of  commons,  iii.  334;  by  justices  of  the  peace,  iii.  335;  instances  in  which  ju»- 
tiees  cannot  bail,  iii.  335.  n. — may  bail,  iii.  337.  n.— ought  to  bail,  iii.  337.  n. 
by  justices  of  gaol  delivery,  iii.  336;  by  the  sheriflT,  iii.  338.  by  the  marshal  of 
the  King^s  Bench,  iii.  344,  by  the  constables,  iii.  344. 

Of  the  number  and  amount  of  bail,  and  who  may  not  be;  and  within  what 
time  a  party  may  be  bailee]. 

Of  the  number  of  bail  required,  345;  of  the  amount  of  bail,  345;  who  nntf 
or  may  not  be  bail,  iii.  346;  at  what  time  a  party  may  be  bailed;  iii.  347;  of  the 
notice  and  examination  of  bail;  iii.  348,  of  the  recognizance,  form  of  the  re- 
cognrzance,  iii.  348;  condition  of  the  recognizance,  iii.  349:  before  whom  to  be 
taken,  iii.  349;  signing  of  the  recognizance,  iii.  350;  certifying  the  recogei- 
zance,  iii.  350. 

Of  the  punishment  for  taking  insu6|cient  bail,  and  for  granting  and  refiisin^ 
bail  erroneously.  t 

Of  taking  insufficient  bail,  iii.  350;  of  granting  bail  erroneously,  iii.  351 ;  oT 
refusing  bail  erroneously,  iii.  352. 

Of  the  privileges  and  liability  of  the  bail,  and  what  is  a  forfeiture  of  the  re^ 
cognizance. 

Privileges  of  the  bail,  iii.  352;  liability  of  the  bail,  and  what  is  a  forfeiture  of 
thef  recognizance,  iii.  353;  of  bail  on  a  writof^6ecM  carpus,     (See  tit.  Ha- 
beas Corpus.) — of  a  bail  on  a  writ  of  ceriioTun.     (See  tit.  Certiorari. )-M>f  es- 
treating the  recognizance,  iii.  355. 
BAIL  IN  ERROR,  ix,  27. 

BAILIFF.  (See  tits, — 'Arrest,  Body,  Rule  to  bring  in.  Escape.  Execution,  fhitortioB^ 
Imprisonment,  Landlord  and  Tenant,  Master  and  Servant,  Partnership,  Penal 
Actions,  Principal  and  Agent,  Prison  and  Prisoner,  Quo  Warranto^  Repleviifty 
Sheriff,  Tres-pass.) 
BAILMENT,  deposUum^  or  bailment  for  no  particular  purpose  without  reward,  rela- 
tive situation  of  bailor  and  bailee,  when  created,  iii.  359;  duties  of  such  a  bat- 
lee  iii.  361 ;  rights  of  such  a  bailee,  iii.  364;  remedies  against  such  a  bailee,  iiu 
3R6. 

Mandatumy  or  bailment  for  some  particular  purpose  without  reward. 

Duties  of  such  a  bailee,  iii.  367;  rights  of  suchja  bailee,  iii.  370;  remedies 
against  such  a  bailee,  iii.  370. 

CommodeUum^  or  bailment  for  use,  where  the* thing  is  bailed  te  be  used  by  bai- 
lee without  reward. 

Duties  to  such  a  bailee,  iii.  370;  rights  of  such  a  bailee,  iii.  371;  remedies 
against  such  a  bailee,  372. 
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BAILMEMT,  caniifwedi 

Ptgnoriacceptumj  or  bailment  for  pledge  or  security^ 
Duties  of  pawnee,  iii  372;  right  of  pawnee,  iii.  373. 

Ijocatum^  or  bailment  where  the  thing  is  to  let  or  hire,  or  is  bailed  for  work  and 
labour  to  be  bestowed  on  it,  or  to  be  carried  from  place  to  place. 
LocatiOy  conducUo  ret;  or  bailment  when  property  is  let  ta  hire. 
Duties  of  hirer,  ii'u  374;  rights  of  hirer,  iii.  376. 

Loeatio  aperis  faciendiy  or  bailiment  to  have  labour  or  care  bestowed  on  it, 
with  reward  to  bailee. 

Duties  of  such  a  bailee,  iii.  376;  rights  of  such  a  bailee,  iii.  378;  remedies 
against  such  a  bailee,  iii.  378. 

Locttcio  operis  mercium  vthendarum:  or  bailment  where  property  is  to  be  car* 
rted  from  place  to  place.     (See  tit.  Carrier.) 
BAIL-PIECE,  iii.  123. 
BAILWICK,  vii.  39;  xiv.  695. 
BAKER,  iv.  668. 

BALANCE  OF  ACCOUNT,  i.  151. 
BALLAST.     (See  tit.  Charter  party,  Payment.) 
BALLOT  OR  BALLOTING.     (See  tit.  Jury,  Militia.) 
BALTIC.     (See  tit.  Insurance.) 

BANISHMENT.     (See  tit.  Attainder,  Outlawry,  Transportation.) 
BANKER,  rights  of,  iii.  380;  duties  and  liabilities  of,  iii.  383. 
BANKER'S  CASH  NOTES,  iii.  392. 
BANKER^S  CHECK,  iii.  395. 
BANK  NOTES,  iii.  394. 
BANK  OF  ENGLAND,  iii.  399. 

BANKRUPT,— of  the  persons  liable  or  not  liable  to  be  bankrupts,  with  reference  to 
the  person, — administrator,  iii.  434;  alien  and  denizen,  iii.  434;  ambassador,  or 
public  minister's  servant,  iii.  435;  attainted  persons,  iii.  435;  clergy  man,  iii.  436; 
Commons,  member  of  the  House  of,  Iii.  436;  executor  and  administrator,  iii, 
436; /<;me  covert,  iii.  437. 

Infant,  iii.  439;  insolvent  debtor,  person  discharged  under  act  for  relief  of,  iii. 
440;  ]anatic,Jii.  442;  peer,  iii.  443. 
With  reference  to  the  trading. 

Of  the  place  where  carried  on,  iii.  444;  of  the  time  of  trading,  and  of  the  e& 
feet  of  apparently  continuing  to  trade,  iii.  446. 
Of  the  particular  trade  carried  on. 

Agent,  iii.  447;  alum-maker,  iii.  448;  army-agent,  iii.  448;  artisan,  iii.  448; 
attorney,  iii.  448;  auctioneer,  iii.  448;  baker,  iii.  448;  banker,  iii.  448;  bills, 
nogociator  of,  iii.  449;  blacksmith,  iii.  451;  bleacher,  iii.  451;  brewer,  iii.  451; 
brickmaker,  iii.  451;  broker,  iii.  453;  builder,  iii.  453;  burner  of  lime,  iii.  453; 
butcher,  iii.  453;  butler,  jiL  454;  buying  and  letting  for  hire,  iii.  454;  calender* 
«r,  iii.  454;  calico-printer,  iii.  454;  carpenter,  iii.  454;  carrier,  iii.  455;  cattle 
dealer,  iii.  455;  cattle  factor  and  salesman,  iii.  455;  cheese-maker,  iii.  455; 
clothier,  iii.  455;  coal  mine,  worker  of,  iii.  455;  coffee-house  keeper,  iii.  456; 
companies,  public,  member  of,  iii.  456;  contractor,  iii.  457;  corporation,  mem- 
ber of,  iii.  457;  cowkeeper,  iii.  457;  custom-house,  clerk  of,  iii;  458;  cyder- 
maker,  iii.  438;  drover,  iii.  458;  dyer,  iii.  460;  exchange,  dealing  by,  iii.  460; 
Exchequer  bills,  circulator  of,  iii.  460;  excise,  commisssioner  of,  iii.  460;  fac- 
tor, iii.  460;  farmer,  iii.  461;  freight,  insurers  of,  iii.  464;  Culler,  iii.  464;  68li- 
erman,  iii.  464;  grazier,  iii.  464;  groas,  person  trading  in,  iii.  465;  gan  fbonder, 
iii.  465;  hire^  persons  buying  or  letting  for,  iii.  466;  hotel  keeper,  iii.  466; 
husbandman,  iii.  466;  innkeeper,  iii.  466;  inns  of  court,  steward  or  butler  of,  iii. 
467;  insurer,  iii.  468;  iron  manufacturer,  iii.  468;  labourer,  common,  iii  468; 
land-jobber,  iii.  468;  lime  burner,  iii.  468;  livery  stable-keeper,  iii.  468;  living, 
by  buying  only,  or  selling  only,  iii.  468;  locksmith,  iii.  468;  manafacturer,  iii. 
468;  members  of  public  companies,  iii.  469:  miller,  iii.  469;  millinerj  iii.  469; 
mine-owner,  ill.  469:  nailers,  iii.  469;  navy,  commissioners  of,  iii.  469:  news* 
papers,  vendors  of,  iii.  469:  occasional  dealers,  iii.  470:  packer,  iii,  471;  paints 
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era,  iii.  471 ;  pawnbroker  lii.  471:  pig-dealcr,  iii.  475:  pTamber,  in.  472;  printer, 
Ml.  47S:  receiver-general  of  taxes,  iii.  473:  regiment,  agent  to,  iii.  473:  runner 
of  gooda,  ill.  473:  salesman,  iii.  473:  scavenger,  473:  schoolmaster,  iii.  474: 
scrivener,  iii  474:  servant,  iri.  477:  servants  of  ambassadors,  iir.  477:  sbeep 
salesman,  iii.  477:  ship  agent,  iii.  477:  ship  carpenter,  iii.  477:  shoemaker,  iiL 
478:  smuggler,  iii.  478:  stable  keeper,  iii.  478:  standing  timber,  baying  of,  iit 
478;  stationers'  company,  members  of,  iii.  479:  steward,  inns  of  court,  iit.  479; 
stock,  dealer  in,  iii.  479;  stone  dealer  in,  iii.  479;  subscriber  to  commercial  or 
frading  companies,  ni.  479;  tailors,  iii.  479;  tanner,  iii.  479;  tavern-keeper,  iii 
479;  timber,  dealer  in,  iii.  479;  underwriter,  itf.  480;  victualler,  iii.  480;  ware- 
houseman, iir.  481;  wharfinger,  iii.  481;  workman  for  hire,  iii.  481. 

Of  the  several  acts  which  make  a  person  a  bankrupt, — of  acts  of  bankruptcy 
generally, — of  the  acts  of  parliament  relating  thereto,  and  of  the  mode  in  whidi 
they  are  to  be  construed,  iii.  48*2;  of  the  locality  of,  or  plax:e  where  committed, 
iii.  485;  of  the  time  of,  in  relation  to  the  party  being  in  trade,  iii.  486;  of  co»- 
certed  acts  of  bankruptcy,  iii.  487 ;  of  purging,  or  explaining  away  an  aet  ef 
bankruptcy,  iri.  491 . 

Gf  particulm*  act?, — such  as  relate  to  the  personaT  conduct  of  the  trader, 

By  departing  the  realm,  iii.  491 ;  by  remaining  abroad,  irt.  497;  by  departing 
from  dwelltng-house,  iii.  497;  by  otherwise  absenting  himself.  Hi.  602;  by  begin- 
■ing  to  keep  hou^e,  iii.  505;  by  suffering  himself  to  be  arrested  for  a  debt  not 
due,  iii.  514;  by  yielding  himself  to  prison,  iii.  515;  by  suffer  rag  himself  to 
be  outlawed;  iti.  515;  by  procuring  himself  to  be  arrested,  iii.  515;  by  procuring 
any  protection,  not  being  privileged  by  parliament,  or  taking  sanctuary,  iir.  51^ 
^      By  escaping  from  prison,  iii.  516. 

Such  as  relate  to  the  disposal  of  the  trader's  property. 

By  procuring  atrachment,  sequestration,  or  execution,  iii.  5l6;  by  making,  or 
causing  to  be  made,  either  within  the  united  realm,  or  ehsewhere,  any  fraudolent 
grant  or  conveyance  of  any  of  his  ^ands,  tenement!^,  goods',  or  chatte]s,-^-of  ths 
place  where  the  grant  or  conveyance  is  executed,  iir.  517;  of  fhe  grant  or  eofr- 
ireyauce  being  under  seal,  iii.  518;  of  the  grant  or  conveyance  of  the  whole  of 
bis  effects^  iii.  518;  of  the  whole  of  his  effects,  with  a  colourable  exception,  iir. 
5^;  a;dsignmeat  of  the  whole  of  the  effects,  not  an  act  of  bankruptcy,  unless 
commission  issue  within  six  mbnths,  iri.  d^IQ-y  not  an  act  of  bankruptcy  as  re- 
gards parties  assenting  or  privy  to  the  assignment,  tiu  dQO\  of  a  grant  or  eoa- 
Teyance  of  part  only  of  his  effects,  iii.  530. 

By  makings  or  causing  to  be  nrade,  any  fraudulent  gift, 

Dietivery;  or  transfer  of  any  goods  or  chattels,  iii.  5.32;  by  freodnlent  9urre»- 
der  of  copyholds,  iii.  539;  paying  petitioning  creditor  more  in  the  pound  thatt 
the  others,  iir:  540. 

Such  as  relate  to  the  trader's  circcrmstances*  or  credit, 

Declaration  of  insolvency,  iii.  540;  by  fiHng  petitiott  to  take  the  benefit  ef 
the  insolvent  act,  iii.  541. 
,  By  lying  in  prison  af\er  being  arrested  for  debt, 

Of  the  nature  of  the  debt,  iii.  541 ;  intent  of  trader  lying  in  prison,  iii.  549; 
erf  the  nature  of  the  imprisonment,  iii.  543;  of  the  time- of  the  tmprisonmeiity  iik 
544; — by  members  of  p^artiament,  iii.  546. 

Of  the  petitioning  creditor, — with  reference  to  his  person. 

Administrator,  iii.  547;  agent,  iii.  547;  alien,  iii.  547;  assignee,  Ht.  548; 
Uttorney,  iii.  548;  baron  and  feme,  iii.  548;  companies,  public,  iii.  549;  codK 
position,  party  to  a  deed  of,  rii  549;  deiHzen,  iir.  550;  execution,  persons  who 
have  taken  their  debtors  in,  iii.  550;  executor  and  administriitor,  iii,  5^1 ;  fitctor^ 
iii.  551;  guardian  and  infant,  iii.  55il',  mortgagee,  iir.  55^2;  overseers  of  the 
poor,  iii.  5Q^\  parish  officers,  iii.  do'i;  partner,  iii.  552;  solicitor,  iii.  554; 
uncertificated  bankrupts,  iii.  554. 

With  reference  to  his  debt, 

As  to  tho  amount,  iii.  554;  as  to  the  time  when  contracted,—^' respect  of  tk» 
tradings  iiL  556;-^8ct  of  bankruptcy,  iii.  557. 


BANKRUPT  eonimued.  ^ 

As  to  its  particular  sp^cieSy 

When  due  on  an  account  stated,  fii,  565, — on  agreeTnenls,  ui.  565y-«-<m  mn^ 
annuity,  iii.   566, — to  apprentices,  iii.  566, — on  an  award,  iii.  566, — on  bills  of 
exchange  and  promissory  notes,  iii.  566, — on  a  bond,  iii.  570, — on  a  charter- 
party^  iii.   570, — on  contingent  debts,  iii    570,^-on  a  covenant,  fii.  570, — for 
damages,  iii.  570, — on  equitable  claims,  iii.  571, — on  gaming  transactions,   iii. 
•57 ],--4br  goods  sold,  &c.  iii.  571, — on  a  guarantee,  iii.  571;    insolvents,  debts 
•due  from,  iii.  57^r,  when  d-ue  on  an  insurance,  policies  of,  iu.  ^57^, — on  interest, 
iii.  572, — on  a  judgment,  iii.  57^2, — for  a  legacy,  iii.   572,-.-on  a  debt  debarred 
by  the  statute  of  limitations,  iii.  572, — on  a  mortgage,  iii.  573. — for  torts,  iii. 
•57S,-9^on  «a  .unliquidated  account,  iii.  573, — on  usurious  contracts,  iii.  573, — 
on  a  verdict,  iii.  575, — on  wagers,  iii.  574, — on  a  warrant  of  attorney,  liL   575; 
•with  reference  to  his  privileges,  iii.  575;  duty  and  Tiability,  iii.  575. 

.Proceedings  under  the  commission, — striking  the  docket. 

Practice,  iii.  577;  the  affidavit,  iii.  573;  the  bond,  iii.  579;  time  of  striking 
tlie  docket,  iii.  58?;  second  docker,  iii.  582;  consequencesof  improperly  striking 
^  docket, iii.  582;« 

Issuing  the  commiseion,  * 

Time  of  issuing  the  commission,  iii.  582;  description  of  the  bankrupt  in  the 
-commission,  iri.  583-,  of  awarding  tlie  con\mission,  iii.  584;  of  altering  the  com- 
aaiasion,  iii.  584^  of  auxiliary  commissions,  iii.  585;  of  renewed,  como^ission*,  iiL 
-585. 

Of  declaring  the  bankruptcy. 

Time  allowed  for  prosecuting  the  commission,  iii.  585;  of  opening  the  commis- 
sion,  iii.  585;  summons  to  surrender,  iii.  586;  warrant  of  seizure,  iii  596;  ao- 
^ce  in  the  gazette,  iii.  567. 

or  the  commissioners, 

Of  the  appointment -of,  iii.  587;  of  the  oat^  of,  iii.  588. 

Of  the  authority  of. 

Over  the  bankrupt's  estate,  iii.  588;  over  the  bankrupts  person, — to  summon 
liim,  iii.  589;  to  protect  him  from  arrrest^  iii,  592;  to  examine  him,  iii.  597;.^ 
commit  Vim,  iii.  601 . 
'  Over  the  bankrupts  wife, 

Te  summon  and  examine  her,  iii.  605. 

Over  the  witnesses, 

To  summon  them,  iiL  605;  regulate  the  payment  of  their  expenses,  in.  606^ 
|>rotect  them  from  arrest,  iii.  608;  examine  them,  ill.  610;  commit  them,  iii.  611; 
over  the  assignees,  iii.  613;  proceedings  by  party  committed  when  he  wishes  ta 
conform,  iii.  614;  proceedings  after  committal  in  general,  ini.  614. 

Of  the  rights  of, 

As  concerns  their  fees,  iii.  616;  as  concerns  their  privileges  when  sued,  Iii.  617. 

Duties  and  liabilities  of;— duties  of^  iii.  618;  liabilities  of,  iii.  619;  disabilites 
.«f,  iii.  624. 

Provisional  assignment. 

Of  the  appointment  and  removal  of  tke  provisional  assignees,  in.  624;  conse- 
quence of  the  death  of  the  provisional  assignee,  iii.  625;  rights  and  liabilities  of 
4be  provisional  assignees,  iii.  625. 

Of  proving  under  the  commission, — of  debts  generally, — the  time  at  which  a 
debt  issaid.to  accrue,  iii.  626;  the  certainty  of  its  amount,  iii.  626;  itaconsyiei^ 
tion,  iii.  626. 

Of  particular  debts, — connected  with  agreements,  fii.  627, — annuities,  iii.  627, 
— apprentices,  iii.  628, — awards,  iii.  628, — bail,  iii.  6!^8, — ^baron  and  feme,  iii. 
631, — bastardy  bonds,  iii.  631, — bills  and  notes,  iii.  632,-^bonds,  iii.  640, — bot- 
tomry bonds,  iii.  644, — children,  iii.  645, — clerks,  iii.  645, — cognovits,  Iii.  645;— 
collateral  undertakings,  iii.  645, — composition  of  creditors,  iii,  645;  contingent 
demands,  iii.  646, — contracts  of  a  special  nature,  iii.  648, — costs  at  law,  iii,  648, 
— costs  in  equity,  iii.  652, — covenants,  iii.  652, — damages,  iii.  654,— equitable 
ciatms,  iiL  655, — executorship,  iii«  656^ — executory  contracts,  iii.  656^— /e»^ 
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caverUy  iii.  656, — friendly  society,  lii.  656, — ^guardian  and  ward,  iii.  -65T,- 
band  and  wife,  iii.  667,-tin8urance,  iii.  657, — -interest,  iii.  658, — joint  and 
ral  demands,  iii.  658, — judgments,  iii.  658,— legatees,  iii.  660, — marriage  settle- 
ments, iii.  660^— mortgages,  iii.  660, — overseers,  iii.  661,— rent,  iii.  661, — rc- 
ipandeniia  bonds,  iii.  662, — school-money,  iii.  662, — servants,  iii.  663, — stock, 
iii.  663, — sureties, — -proof  by  a  surety,  iii.  663, — proof  by  the  creditor  upon  be- 
half of  the  surety,  iii.  669, — proof  against  a  surety,  iii.  670, — proof  "  as  a  party 
liable,''  under  49  Geo.  3.  c.  121.  iii.  672,— taxes,  iii.  672, — ^trustee,  iii.  a72, — 
usury,  iii.  672,  voluntary  bonds,  iii.  672. 

Manner  and  mode  of  proof, 

Time  and  place  of  proving,  iii.  672;  form  and  niode  of  proof,  iii.  673;  who  to 
prove,  iii.  673;  creditor  having  a  security,  iii.  674;  creditor  proving  debts  con- 
tracted afler  act  of  bankruptcy,  iii.  674;  electing  to  proceed  at  law,  iii.  675;  cre- 
ditor having  benefit  of  another's  proof,  iii.  68 1 ;  reduction  of  prcK>f,  iii.  68 1 ;  un- 
der commissions  against  partners,  iii.  68 1 . 

Of  the  assignment. 

By  whom  to  be  made,  iii.  68 1 ;  in  what  form  to  be  made,  iii.  682;  new  aasiga" 
ment,  iii.  682;  of  the  effect  of  it, — in  general,  iii.  683. 

In  particular, 

With  respect  to  real  property,  iii.  684; — legacies,  iii.  689; — advowsons, 
iii.  690; — choses  in  action,  iii.  690; — property  on  which  the  landlord  has  a  lien, 
iii.  690;— K^ontingent  interests  or  possibilities,  iii.  691; — ^leases,  iii«  692; — pow- 
ers, iii.  692; — profits  of  a  busines-s,  iii.  692; — money  lost  by  the  bankrupt  by 
gaming,  iii.  693;-^gratuities  given  bankrupt,  iii.  693; — property  where  the  bank- 
rupt has  been  outlawed  iii.  694; — things  no  tsaleable,  as  oflfices,iii.  694; — property 
under  restraint  of  alienation,  iii.  695; — property  in  joint-tenancy,  iii.  699;-«pro- 
perty  abroad,  iii.  699;— cases  of  set-off,  iii.  702;— cases  of  lien,  iii.  702; — ^pro- 
perty which  the  bankrupt  holds  in  autre  droit,  as  husband,  iii.  702;'-tru^ee,  iii. 
704;— executor  or  administrator,  iii.  705;— agent,  iii,  706;— -property  in  which 
the  crown  is  interested,  iii    706. 

In  respect  to  the  time  of  th^  act  of  bankruptcy,— ^disposition  of  property  made 
after  the  act  of  bankruptcy. 

Acts  in  paitf 

"By  sales  and  purcbasos,  iii.  708;  by  assignment  by  deed,  iii,  710;  payments 
in  course  of  trade, — what  shall  be  a  notice  of  bankruptcy  or  insolvency, — to  af- 
fect payment  in  the  course  of  trade,  iii.  710;  of  payment  to  bankrupts  protected 
bp  statute,  iii.  712;  of  payments  by  bankrupts  protected  by  statute,  iii.  720. 

Acts  of  law. 

Judgments,  iii.  731 ;  executions,  iii.  731 ;  extents  at  the  suit  of  the  crown,  iii, 
736. 

With  respect  to  the  disposition  of  property,  where  the  act  of  bankruptcy  in* 
tervenes  before  the  completion  of  the  transaction, 

General  rules,  iii.  736;  with  respect  to  acts  merely  conveying  a  legal  title  to 
the  property,  iii.  740;  with  respect  to  property  delivered  before  an  act  of  bank- 
ruptcy, but  not  accepted  till  af\er,  iii.  740;  property  in  trafisitu,  iii.  742. 

In  respect  to  the  disposition  of  property  by  fraud. 

In  contemplation  of  bankruptcy,  iii.  743;  voluntary  conveyance  in  general,  iii. 
757;  provision  for  wife,  iii.  757 ;  provision  for  children,  iii.  758;  provision  for 
other  relations,  iii.  659;  fraudulent  extents,  iii.  759;  possession  as  reputed  own* 
er,  cases  wittiin  the  stat.  21  Jac.  1.  c.  19.  s.  11,  iii.  760;  cases  not  within  (he 
Stat.  21  Jac.  1.  c*  19.  s.  11,  iii.  774. 

Of  the  assignees,  of  the  choice  of, 

Of  the  time  of  election,  iii.  786; — place  of  election,  iii  787;— who  eligible  to 
be  elected,  iii.  787; — how  many  may  be  elected,  iii.  787;^who  may  vote,  and 
the  manner  of  voting  at  the  election,  iii.  787;  of  the  nature  and  extent  of  the  in- 
terest that  vests  in  assignees,  iii.  788. 

Duties  of. 

As  to  taking  or  rejecting  part  of  the  bankrupt's  estate,  iii.  788; — sale  of  the 
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baokrupt's  property,  iii.  799; — ^the  keeping  of  the  accounti^  iii,  800; — depositing 
and  inveiting  the  money  received,  iii.  800.  %      • 

Rights  o( 

To  aanol  the  mets  of  the  bankrupt,  iii.  801 ;  to  remuneration  for  their  trouble, 
iii  802, 

Liabilities  of, 

For  the  acts  of  agents,  iii.  802;— co-assignee,  iii.  802;  disabilities  of,  iii.  SOS; 
of  their  authority  being  joint  or  several,  iii.  803;  remedy  of  one  assigneik against 
another,  iia.  804;  oi  displacing  or  removing  the  assignees,  iii.  805; — actions  bv 
— when  they  may  sue,  in  oisumpsU^  iii.  806;  in  covenant,  iii.  813;  in  debt,  iii. 
813;  in  trover,  iii.  815;  in  action  for  personal  wrongs  to  bankrupts,  iii.  817;  in 
ejectment,  iii.  817;  in  trespass,  iii.  818;  election  to  proceed  in  lor/  or  on  the  con- 
tract, iii.  819. 

In  what  manner  to  sue. 

When  there  are  several  assignees,  iii.  823;  when  one  has  been  removed,  iii. 
823;  where  there  is  a  solvent  partner,  iii.  826;  in  what  court  to  sue,  iii.  826. 

Declaration  by. 

When  they  must  declare  as  assignees,  iii.  826;  mode -of  describing  themselves 
as  assignees,  iii.  828 ;  of  describing  to  whom  the  promise  or  cause  of  action  acj 
crued,  iii.  831;  of  the  right  of  the  assignees  to  continue  an  action  commenced 
by  the  bankrupt,  and  in  what  cases  the  suit  abates,  ii.  833;  of  pleas  to  action  by 
assignees,  iii.  836. 

iLvidence  in  actions  by,  of  the  evidence  when  strict  proof  of  their  title  to  sue 
•s  required. 

Of  the  commission,  iii,  836;  ef  the  trading,  iii.  833;  of  the  act  of  bankruptcy, 
•ii.  838;  petitioning  creditor's  debt,  iii.  841;  assignment,  proof  of,  iii.  845;  in 
particular  action,  iii.  846;  of  the  evidence  when  srrict  proof  of  their  title  to  sue 
b  dispensed  with  by  statute,  or  by  the  acts  of  the  parties,  provisions  5  Geo.  2:  c, 
50.  s.  41.  repealed  in  6  Geo.  4  c.  16.  s.  95.  iii.  847.  provisions  of  49  Geo.  3.  c, 
121.  s.  !0.  and  6  Geo.  4.  c.  16*  iii.  848 .*  proceedings  before  the  commissioners, 
in  what  case  evidence,  and  when  dispensed  with  by  acts  of  the  parties,  iii.  850; 
«f  the  notice  to  produce  the  proceedings  under  the  commission,  and  its  efleet,  iii, 
056. 

Witneeses,  competency  of. 

Creditor  generally,  iii.  858;  petitioning  creditor,  iii.  860;  assignee,  iii.  861; 
bankrupt,  iii.  862;  bankrupt's  wife,  iii.  867;  defence  to  actions  by  assignees,  iii. 
S67.     Costs  m  action  by,  iii.  868;  actions  against,  iii.  870. 

Of  the  dividend. 

Proceedings  preparatory  to  declaring  the  dividend,  iii.  870;  mode  of  declaring 
the  dividend,  iii.  871;  mode  of  compelling  payment  of,  iii.  872;  of  unclaimed 
ilividends,  iii.  873. 

Of  the  bankrupt's  allowance,  iii.  874;  of  the  surplus,  iii.  876. 

Of  a  supersedeas-^Causes  for,--«want  of  requisites  to  support  a  commission, 
iii.  877;  want  of  declaring  the  bankruptcy,  iii.  877;  want  of  a  correct  descrip- 
tion, iii.  877;  by  a  creditor  consenting  to  supersede,  iii.  878;  by  fraud,  iii.  878. 
«^Mode  of  obtaining,— by  petition,  and  when  trial  at  law  directed,  iii.  880;  time 
of  petitioning,  iii.  880;  who  may  pefition,  iii.  881 ;  practice  connected  with  the 
Detitiou^  iii.  881;  consequences  of  a  supersedeas,  iii.  882;  costs  on  supersedeas, 
iii.  883. 

Of  the  certificate. 

Of  signing  it,— by  the  creditors,  iii.  884;  by  the  commissioners,  iii.  885. 

Of  its  allowance  and  confirmation,  iii.  886 ;  of  staying  the  certificate,  iii.  8.88. 

Circumstances  which  avoid  it,  or  defeat  its  operations  by  statute, — creditors 
fHgninj^  it  for  money,  iii.  888;  bankrupt  concealing  effects,  or  losing  money  at 
play,  iii.  892;  bankrupt  wilfully  destroying  books,  &c.  iii.  895;  creditors  con- 
senting to  its  being  signed  for  money,  iii.  89G;  creditors  signing  on  fictitious 
debts,  iii.  896;  circumstances  which  avoid  or  defeat  its  operations  upon  grounds 
todepeadent  of  statute^  iii.  896;  of  re-calling  the  certificate,  iii.  896. 
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or  the  efiect  of  the  certificate, — as  to  the  nature  ef  demands  discharged  hy 

*  it,  fii.  897 ;  as  i(  respects  the  discharge  of  the  bankrupt's  person,   or  his  effects, 

or  both,  iii.  897;  effect  of  certificate  obtained  here  or  abroad  on  debts  contracted 

here  or  abroad,  iii.  898.     How  bankrupt  may  avail  himself  of  certificate, — hy 

plea,  iii.  900;  by  motion,  iii.  900. 

Second  and  third  commissions,  iii.  900. 

Of  the  jurisdiction  of  the  chancellor  in  bankruptcy, — as  to  its  origin  and  gei^ 
eral  nature,  iii.  906;  as  to  his  jurisdiction  over  proceedings,  iii.  906, — petition- 
ers, iii.  907, — ^bankrupt,  iii.  907, — assignees,  iii.  907, — creditors,  iii.  908, — 
-strangers,  iii.  909;  as  to  the  mode  of  proceeding  befere  him  in  bankrupcty,  iii. 
«09. 

Of  the  jurisdiction  of  the  vice-chancellor  in  bankruptcy,  iii.  909. 
Of  the  solicitor, — appointment  of,  iii.  909;   duties  of,  iii.  910;   bills  o^  iii. 
911. 

Messenger, — duties  and  liability  of,  iii.  912;  rights  of,  iii.  913;  obstruction  o( 
iii.  913. 

Bankruptcy  abroad,  iii.  913. 

Of  the  bankrupt, — before  he  has  obtained  his  certificate. 
Duties  of; — to  surrender, — when  to  surrender,  iii.  914,  of  the  enlargement  of 
4ime  to  surrender,  iii.  915,  consequence  of  not  surrendering,  iii.  915;  lo  make 
<]iscovery  of  his  ejects',  iii.  916;  to  deliver  up  books,  papers,  &c.  iiL  918;  to  at- 
tend assignees,  iii.  918. 

Rights  of — ^to  act  as  executor,  iii.  919, — ^trustee,  iii.  919,- overseer,  iii.  919,-* 
committee  of  a  lunatic,  iii.  919, — attorney,  iii.  919,-— common  councilman,  iii. 
920;  to  asssign  property,  iii.  920;  to  a  maintenance,  iii.  9^1 ;  to  brins  actions, 
— on  contracts,  iii.  922, — for  torts,  iii.  925, — pleadings,  iii.  929,-— evidence  iii. 
931, — costs,  iii.  931;  to  prefer  indictments,  iii.  934;  to  petition,  iii.  934;  to 
maintain  a  bill  for  discovery,  iii.  934. 

Privilege  of,-^— exemption  from  arrest,  iii.  934. 

Disabilities  of, — to  be  discharged  under  the  insolvent  act,  iii.  934;  tobedis- 
.charged  out  of  execution,  iii.  935;  to  retain  property  against  assignees,  iii.  395; 
to  dispute  the  validity  of  the  commission,  iii.  936;  of  his  liability  on  anew 
promise,  iii.  937, 

After  he  baa  obtained  bis  certificate, — ^rights  of, — to  plead  his  bankruptcy,  iii, 
938;  evidence  on  plea  of  bankruptcy  and  certificate,  iii.  945;  costs  on  plea  of 
"bankruptcy,  iii.  945. — Privileges  of,  iiL    945;  liability   of,  on  a  new  promise, 
iii.  947, 
BANKS,  XV.  386. 

BANNS  OF  MARRIAGE,  xii.  568. 
BAPTISM^  xii.  652.     (And  see  5  B.  4*  C.  508;  where  it  was  holden  that  a  certificate 

of  Baptism  is  not  evidence  of  the  place  of  the  birth  of  the  person  baptised.) 
BARBADOES.     (See  tits.  Colonies;  Insurances.) 
BARBERS'  COMPANY,  iv.  1. 
BARGE,  iv,  2. 

BARK, — duty  pavable  on,  iv.  3;  tithes  of,  xv.  51. 
BARLEY,— tithes  of,  xv.  51, 

BARNS  AND  OUTHOUSES,— covenant  to  repair  when  extends  to,  vii.  203. 
BAR  OF  DOWER,  viii.  484. 

BAR,  PLEAS  IN, — in  assumpsUy  xiii.  392;  in  debt.     (See  tit.   Debt.)  in  covenant. 
.(See  tit.  Covenant.)  in  account.     (See  tit.  Account.)  in  detinue.     (See  tit. 
Detinue.)  in  case.     (See  tit.  Trover.)  in  replevin.     (See  tit.  Replevin.)  in 
trespass.     (See  tit.  Trespss.)  in  ejectment.     (See  tit  Ejectment.) 
BARON  COURT,  xii.  533. 
BARONS  AND  PEERS,  xiii.  89. 

BARGAIN  AND  SALE,— definition,  origin,  and  general  nature  of,  iv.  5;  what  may 
be  conveyed  by,  iv.  6,  who  may  convey  by,  iv.  6;  consideration  requisite,  iv.  6; 
effect  of,  iv.  8;  form  and  enrolment  of,  iv.  10;  how  pleaded,  iv.  12.  how  proved 
in  evidence,  iv.  14. 
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BARON  AND  FEME, — of  the  persons  between  whom  the  Relative  situation  of 
husband  and  wife  may  or  may  not  be  created, — with  reference  to  canonical 
impediment, — from  consanguinity  and  affinity,  xil  564;  from  bodily  imperfec-" 
tions  or  infirmities  xii.  666;  from  want  of  party's  consent,  xii.  667.  With  ref-^ 
erence  to  civil  impediments, — from  an  existing  marriage,  xii.  666;  from  lunacy, 
or  mental  incapacity,  xii.  666;  from  want  of  parent's  or  gaardain's  consent, 
xii.  667. 

Of  the  mode  in  which  the  relative  situation  of  husband  and  wife  may  be  crea^ 
ted, — with  reference  to  the  contract  to  marry,  mode  of  enforcing  it,  and  remedy 
for  its  non-performance,  xii.  668;  with  reference  to  the  banns,  xii.  668,' — licence^ 
xii.  669, — consent  necessary  to  the  marriage  of  a  minor,  xii.  667, — form^  and 
time,  and  place  of  the  solemnization  of  marriage,  xii.  67 1 . 

Of  settlements  made  on  the  wife  prior  or  subsequent  to  the  relative  situatioD. 
of  husband  and  wife  being  created,  xii.  671 ;  of  the  effect  of  the  relative  situa 
tion  of  husband  and  wife  being  created, — of  the  interest  and  power  acquired  by 
the  husband  by  marriage, — in  the  person  of  his  wife, — to  have  the  custody  of 
her  person,  iv.  21;  to  secure  her  from  abduction,   iv  26, — adultery,  iv.  26, — 
assault,  iv.  26, — othfir  injuries,  iv.  27.     In  the  property  of  his  wife, — right  of 
husband  in  his  wife's  real  estate.     (See  tit.  Curtesy. )^-copy hold  estate.     (See 
tit.  Copyhold.)  power  of  husband  over  wife's  real  estate, — to  convey,  iv.  27;  to 
discontinue,  iv.  29;  to  forfeit,  iv.  31.  to  grant  leases,  iv.  SI ;  to  incumber,  iv.  32. 
Rights  of  husband  in,  and  power  over,  his  wife's  chatties  real,  iv.  33;  rights  of 
husband  to,  and  power  over  his  wife's  choscs  in  action, — possessed  by  her  in  her 
own  right,  iv.  36, — autre  droitj  iv,  39,     Rights  of  husband  in,  and  power  over 
.     her  chattels  personal, — possessed  by  her  in  her  own  right,  iv.  40, — autre  droiiy 
iv.  41.     Rights  of  husband  to  have  administration  on  his  wife's  death  of  her  ef^ 
fects,  i,  234. 

Of  the  (he  liabilities  to  which  the  husband  is  rendered  subject  by  the  marriage^ 
— for  acts  of  the  wife  before  marriage, — for  her  contracts,  iv.  41;  for  her  torts, 
iv.  43;  when  liability  for  such  acts  terminate^  iv.  43.  For  acts  of  the  wife  dnr-< 
ing  the  marriage, —  for  necessaries  obtained  by  her  during  cohabitation,  iv.  44^ 
—obtained  by  her  af\er  she  has  Committed  adultery,  iv,  48, — ^supplied  to  her 
whilst  the  husband  is  abroad,  or  transported,  iv.  60^ — supplied  to  children  of  the 
wife  by  a  former  marriage,  iv.  61 . 

For  necessaries  obtained  by  her  ader  separation, — ^by  mutual  consent,  iv.  62; 
by  husband's  ill  treatment,  jv.  66;  by  voluntary  departure  of  the  wife,  iv.  69; 
imprisonment  of  the  wife,  iv.  63; — for  necessaries  obtained  by  her  after  a  di^ 
vorce  in  the  Ecclesiastical  court,  iv,  60;  on  deeds  executed  by  her,  iv.  60';  for 
torts  committed  by  her,  iv.  60;  for  crimes  committed  by  her,  iv.  60;  for  money 
paid  by  a  third  person  for  her  funeral,  iv.  61. 

Of  the  interest  and  power  acquired  by  the  wife  by  the  marriage. 

In  the  person  of  her  husband, — to  enforce  cohabitation,  iv.  62;  to  protect  him 
from  injuries,  iv.  62. 

In  the  property  of  her  husband,— ^rights  of  wife  in  her  husband's  real  estate; 
viii.  473;  rights  ot  wife  in  her  husband's  copyhold  estate;  rights  of  wife  in  her 
husband's  chattels  real,  iv.  62;  rights  of  wife  in  her  husband^s  chattel's  per- 
sonal,— in  general,  iv.  62;  of  her  pin  money,  iv.  63;  of  her  allowance  for  keep, 
ing  house,  &c.  iv.  63;  of  her  paraphernalia,  iv.  64;  of  alimony  on  a  separation-' 
iv.  66;  of  her  share  under  the  Statute  of  Distributions,  viii.  448;-^in  the  mar- 
riage settlement,  or  express  or  implied  contract  for  one,  xii.  671. 

Of  her  power  over  her  own  or  separate  property,  iv.  65.— *of  her  remedies 
against  the  husband  for  aciual  or  threatened  violence,  iv.  70.  (And see  also. tit. 
Divorce.)— ^of  her  remedy  against  a  person  who  has  married  the  feme  when  the 
marriage  is  void,  iv.  70. — of  the  incapacity  of  husband  and  wife  to  contract  with 
each  other,  and  effect  of  marriage  on  contracts  made  by  her  before  nrarriage,  iv. 
7]..>.^^f  the  disabilities  to  which  a  wife  is  rendered  subject  b^  the  marriage, — 
with  reference  to  tlie  disposal  of  her  person,  iv.  76;  with  reference  to  her  making 
or  discharging  contracts,  iv.  76;  with  reference  to  her  being  responsible  as  a 
ieme  sole,  iv.  77; — deeds  of  separation  between  husband  and  wife,  iv.  86.— 
actions  by  husband  and  wife, 
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When  and  in  what  manner  (hey  may  sue, — in  assumpait^  iv.  89;  debt,  ir. 
92;  covenant,  iv.  93;  detinue,  iv.  94;  case,  iv.  94;  troTer,  it.  100;  repleTin, 
iv.  100;  trespass,  it.  iQi;  ejectment,  iv.  104;  quare  tmpedUj  iv.  104- — ho^ 
band's  power  over  the  proceedings  when  she  sues  alone,  iv.  104;  where  marriage 
abates  the  suit  and  proceedings  under  it,  iv.  106;  declaration  by,  iv.  KfJ; 
pleas  to  action  by,  or  when  the  feme  sues  alone,  iv.  109;  replication  in  action  by, 
IV.  1 10;  evidence  in  actions  by, — by  husband  and  wife  jointly,  iv.  Ill;  by  hus- 
band alone,  iv.  113;  by  wife  alone,  iv.  1  ]4.-^wttness  in  actions  by,  iv.  115; 
costs  in  action  by,  iv.  1 15. 

Actions  against  husband  and  wife, 

When  and  in  what  manner  they  may  be  sued,-^n  aauimptit,  iv.  118;  debt, 
iv.  120;  covenant,  iv.  121;  detinue,  iv.  121;  case,  iv.  121;  trover,  iv.  125; 
replevin,  iv.  123;  trespass,  iv.  123;  ejectment,  iv.  124. — ^wben  the  wife  may  be 
hoiden  to  bail  jointly  withber  husband,  or  the  wife  alone— when  the  wife  is  ex- 
empt from  being  hotden  to  bail.  iv.  124;  when  the  wife  is  not  exempt  friom  be- 
ing hoiden  to  bail,  iv.  128;  how  discharged  when  arrested,  iv.  132.— ^entering 
an  appearance,  or  filing  common  bail  for,  iv.  134;  when  marriage  abates  the 
suit,  iv.  134;  declardtion  against,  iv.  136;  pleas  by  and  replication  to,  iv,  137; 
evidence, — in  actions  against  (he  husband  and  wife  jointly,  iv.  140 — husband 
alone,  iv.  141 — wife  alone,  iv.  143. — witness  in  action  against,  iv«  144;  judg- 
ment and  execution  against,  iv.   144. 

Effect  of  bankruptcy  or  insolvency  upon  the  rights  and  situation  of  husband 
and  wife, — of  bankruptcy,  iv^  149;  of  insolvency,  i v.  151. 

Criminal  prosecution  connected  with  husband  and  wife, — ^when  the  wife,  is  or 
is  not  excused  from  crime  by  the  coercion  of  her  husband,  iv.  151;  when  she 
may  be  accessary  to  a  crime  committed  by  her  husband,  iv.  154;  degree  of  goill 
incurred  by  a  wife  killing  her  husband,  or  vice  vena^  iv.  154;  when  she  may  be 
arrested,  4^..  for  ofiences,  and  proceedings  incident  thereto,  iv.  155;  when  a 
Jeme  cwtH  is  prosecutrix,  how  recognissance  to  be  taken,  iv.  155;  efideaov, 
iv.  155. 

Of  (he  causes  for  which  the  relative  situation  of  hosbaod  and  wife  may  be 
destroyed, — for  consanguinity  and  affinity,  viii.  459;  for  adultery,  viiL  460; 
for  cruelty,  viii.  460. 

Of  the' mode  in  which  the  relative  situation  of  husband  and  wife  may  be  im* 
troyed,  viii.  459. 

BARRATRY,  xi.  264. 

BARRETRY,-<-what  constitutes  the  offence,  iv.  157;  indictment  for,  iv.  158:  infbr' 
mation  for,  iv.  159:  trial,  verdict,  and  judgment  on  prosecutioos  for,  iv.  159: 
punishment  for,  iv.  160. 

BARRISTER,  iv.  161. 

BARTER,  ix.  221. 

BASE  FEE,  ix.  558. 

BASTARD, — who  is  or  is  not  esteemed  such, — where  no  marriage  etista  before  fbe 
child  is  born,  iv.  170;  where  a  marriage  exists,  and  the  husband  is  alive,  when 
the  child  is  born, — in  what  cases  access  is  presumed,  and  under  what  circumstaAr 
ces  allowed  to  be  rebutted,  iv.  170;  in  what  cases  the  presomptioa  of  access  is 
negatived, — when  the  husband  is  beyond  four  seas,  iv.  173;  when  direct  evi« 
dence  of  non-access  is  adduced,  iv.  174;  when  the  parents  are  divorced,  iv.  176; 
when  there  is  a  physical  inability,  iv.  176.  Where  a  marriage  exists,  and  the 
husband  dies  before  the  child  is  born,  iv.  177. 

Who  is  or  is  not  competent  to  prove  the  child  such,  and  of  the  admisstbility  of 
ge^neral  evidence,  iv.  177;  rights  of  parents  to  the  custody  of  the  bastard^  per- 
son, iv.  182;  liability  of  parents. 

At  common  law,  iv.  184;  by  statute, — liability  of  reputed  father  to  give  secu- 
rity previous  to  the  birth,  iv.  185;  liability  of  reputed  father  to  indeassify  the  pa- 
rish,— of  the  statutes  relating  thereto,  iv.  188;  of  the  bonds  of  indemnity,  iv. 
189;  of  bills,  notes^  and  deposits  of  sums  of  money  as  an  indemnity,  iv.  192. 
Liability  of  reputed  father  to  obey  ao  order  of  filiation  and  mainteiMaieey— of  the 
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power  or  the  sessions  to  make  such  (irdcr,  and  when  it  ought  to  be  exercised, 
iv.  194;  of  the  power  of  justices  to  make  such  order,  and  liability  of  justices  for 
improperly  making,  iv.  198;  of  the  form  of  such  order,  iv.  201;  of  appealiog 
against  such  order,  iv.  213;  of  removing  such  order  into  the  Court  of  K.  B.,  in 
order  to  be  quashed,  iv.  216;  of  effect  of  such  order  being  made,  and  proceed-* 
ingsto  enforce,  iv.  218.  Of  the  punishment  of  the  mother  or  reputed  father,  ir* 
220;  of  the  consequences  of  the  mother  or  reputed  father  absconding,  iV.  221 ) 
of  murdering  or  concealing  the  birth  of  a  bastard  child,  iv.  222. 

Rights  and  incapacities  of  bastards, — with  respect  to  his  capacity  to  inherit,  ir. 
22d,^his  capacity  to  take  by  bequest  or  devise,  iv.224, — his  capacity  to  purcbatf6 
by  reputed  name,  iv.  224, — his  being  adjudged  a  bastard  post  mortemy  iv.  224. — 
his  being  within  the  marriage  act,  iv.  225, — affection  for  being  sufficient  to  raiee 
a  use,  iv.  226, — his  taking  as  a  remainder-man,  iv.  226, — the  instances  in  which 
the  policy  of  the  law  operates  in  his  favour,  iv.  226, — the  prerogative  of  the 
crown  to  take  his  personal  and  real  estate,  iv.  227. 
Parochial  settlement  of  xiv.  464 

BATH  TURNPIKE  ACT,  iv.  227. 

BATHING,  iv.  227. 

BATTERY,  ii.  365.  * 

BATTLE,  TRIAL  BY,  i.  722.  n. 

BAWDY  HOUSE,  iv.  234. 

BEACON,  xii.  302. 

LEASTS,  v.  200. 

BEDFORD  LEVEL  ACT,  iv.  238. 

BEER  AND  ALE,  iv.  239. 

BEES, — when  titheable,  xv.  53. 

BEGGARS  AND  VAGRANTS,  xv.  256. 

BEGINNING  TO  KEEP  HOUSE,— an  act  ot  bankruptcy,  iii.  d05s 

BEHAVIOUR,— surely  for  good,  ii.  358. 

BELLMAN,— letters  delivered  to,  iv.  243. 

BELLS,— of  the  church,  v.  415. 

BENCH  WARRANT,  xv.  356 

BENCHER,  X.  624. 

BENEFIT  CLUB,  x.  166, 

BENEFIT  OF  CLERGY,  v.  464. 

BEQUEST.     (See  tits.  Devise;  Legacy;  Will ) 

BERWICK,  iv.  244. 

BETTING  AT  GAMES.     fSee  tits.  Gaming  i  Wager  ) 

BIBLE, — entries  in,  when  evidence,  iv.  245.  • 

BIDDER  AT  AUCTIONS,  ii.  690. 

BIGAMY,  xiii.  448. 

BILL  IN  CHANCERY,  v.  289. 

BILLS  OF  COSTS,— delivery  of,  li.  535.  &  vii.  L 

BILL  OF  MIDDLESEX,  xii.  628. 

BILLETING,  iv.  246.  .  ,    ,     . 

BILL  OF  EXCEPTIONS,— nature  of,  and  grounds  for,  ix.216;  when  to  be  ieDdeN 
ed.  ix.  217;  form  of,  ix.  218.  waiver  of,  ix.  218;  effect  of, /x.  218;  practical  pto* 
ceedmgs  on,  ix.  219;  judgment^  ix.  220;  costs,  ix.  22(>. 

MILL  OF  HEALTH,  W,  250. 

BILL  OF  PARCELS,  iv.  251.  ^  ^  ... 

BILL  OF  PARTICULARS,— relative  to  when  it  will,  or  will  not,  be  granted,  ini. 
1 12,— the  time  when  it  may  be  applied  for,  s\ii.  1 14,— the  mode  of  obtaming  it, 
xiii.  1 14,— the  form  of,  xiii  1 14,— the  efP^ct  of  the  order  for,  xni.  1 16,— where 
two  particulars  are  delivered,  Xiii.  1 1^,— the  conclusiveness  of,  xiii.  116,— the 
consequences  of  mistakes  in,  amendment  of,  and  of  the  granting  oidere  for  fur- 
ther particulars,  xiii.  1 17,— the  deKvery  of,  and  effect  of  neglecting  so  to  do,  xni. 
117;  the  effect  of  upon  the  evidence,  xiii.  1 18,— when  it  la  available  for  tbe  a4 
verse  party,  xiii.  120. 
VOL.  XV.  45 
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Relative  to  the  form  of  a  bill,— as  to  its  being  in  writing,  if.  264;  astothe 
mode  of  expression,  iv.  265;  as  to  the  place  where  made,  i\.  266;  as  to  the  date, 
iv-.  266;  as  to  the  time,  iv.  268;  as  to  the  request  to  paj,  iv.  268;  as  to  wboin 
payable,  iv.  268;  as  to  being  payable  to  order,  iv.  273;  as  to  the  sum,  iv.  275; 
as  to  its  being  payable  for  money  only,  iv.  275;  as  lo  the  insertion  of  the  words, 
"  value  received,"  iv.  276,t-"  place  to  account,"  iv.  276, — "  per  advice,'*  or 
"  without  further  advice,"  iv.  276;  as  to  its  being  payable  at  all  events,  iv.  277; 
as  to  its  being  payable  out  of  a  particular  fund,  iv.  277;  as  to  the  drawer's  name, 
iv.  279;  as  to  the  direction  to  drawee,  iv.  280;  construction  of,  iv.  281 . 

Relative  to  the  form  of  a  promissory  note, — form  o1  a  note, — as  to  the  lan- 
guage, iv.  282;  place  where  miide,  iv.  285;  date,  iv.  286;  to  whom  payable,  iv. 
286;  payable  to  order,  iv.  287;  time  and  place  of  payment,  iv.  287.  General 
requisites, — must  be  payable  at  all  events,  iv.  288;  must  be  for  the  payment  ef 
money  only,  iv.291 ;  must  be  for  a  speciRc  sum,  iv,  292;  must  not  be  pajabk 
out  of  a  particular  fund,  iv.  292,     When  joint  or  several,  iv.  293. 

Resemblance  between  notes  and  bills  of  exchange,  iv.  295;  relative  to  verbal 
or  collateral  contracts  controlling  or  varying  a  bill  or  note,  iv.  296. 

Relative  to  the  stamp  on  a  bill  or  note, — penalty  for  making,  accepting,  or  fty- 
ing,  not  duly  stamped,  iv.  209, — post-dating,  iv.  302, — issuing  unstamped  billf 
on  bankers,  without  specifying  the  place  v/here  issued,  or  post-dated,  iv.  302, — 
reissuing,  and  for  not  cancelling  them,  iv.  303, — taking  re-bsued  bills,  iv.  304; 
when  necessary  to  have  an  agreement  stamp,  iv.  304;  effect  of  a  bill  not  being 
stamped,  iv^;  305;  effect  of  a  bill  being  drawn  on  a  stamp  not  of  a  proper  denom- 
ination, iv.  30<5;  at  whbt  time  to  be  stamped,  iv.  307;  amount  of  duty  payable^ 
and  how  regulated,  iv.  308;  of  ti^e  duty  payable  when  drawn .  in  Ireland  and 
completed  in  England,  iv.  310, — in  the  colonies  and  filled  up  in  England,  ir. 
SiO, — in  England  and  dated  at  a  foreign  place,  iv.  31 1, — abroad  and  filled  up  in* 
England,  iv.  31 1;  amount  of  duty  payable  on  notes  drawn  abroad,  iv.  312;  ob- 
ji^ction  to  insufficiency  of  stamp  when  unavailable,  iv.  312;  exemption  fitMO  dti^ 
ty,iv.  312. 

Relative  to  the  capacity  of  tlie  contracting  parties  to  a  bill  or  note, — in  gener- 
al, iv.  314;  in  particular  instances, — agents,  iv.  314;  aliens,  iv.  317;  corpora- 
tions,Hv.  318;  executors  and  administrators,  iv.  320;  infants,  iv.  322;  married 
women,  iv.  324;  partners,  iv.  .*'324;  several  persons  not  in  partnarship,  ir.  324; 
effect  of  a  person  becoming  a  party  to  a  bill  or  note,  iv.  325. 

Relative  to  the  consideration  of  a  bill  or  note, — when  requisite  as  between  inK 
'  Biediate  parties,  iv.  325;  when  requisite  as  between  intermediate  parties,  iv.  330; 
when  illegality  of  vitiates, — by  common  law,  iv.  332;  by  statute, — by  gaming, 
iv.*335;  by  usury,  iv.  338  j  insurance  in  the  lottery,  iv.  344;  sale  of  offices,  iv. 
345;  insurances,  iv.  345;  for  the  price  of  spirituous  liquors,  iv.  345;  for  stock; 
jobbing,  iy.  346;  for  an  approntice  fee,  iv.  346;  trading  against  the  laws  of  the 
East  India  Company,  iv.  347;  for  bribery,  iv.  347;  for  simony;  iv.  347;  for  caaat 
and  favour  to  sheriff,  iv.  347;  for  the  ransom  of  a  ship  captured,  iv.  347;  for 
signing  a  bankrupt's  certificate,  iv.  347. 

Relative  to  the  alteration  of  a  bill  or  note,— when  vitiated  by, — with  reference 
10  the  time  wh*in  made, — before  acceptance,  iv.  347;  after  acceptance,  iv.  348; 
after  delivery,  i>;349;  after  due,  iv.  351.     With  reference  to  the  nature  of  the 
alteration,— as^  ta  vhe  names  of  the  parties,  iv.  352,— time,  iv.  362,— place  of 
payment,  iv.  354, — an.ount,  iv.   355, — consideration  iv.  355, — indorsement,  if. 
355;  by  altering  of  a  not^  into  a  bill,  iv.  35G.     Where  not  vitiated  by,  iv.  356; 
of  the  holder's  right  to  recc^er  under  the  money  counts,  iv.  356. 
Relative  to  the  acceptance  t.f  non-acceptance  of  a  bill  in  general. 
With,  reference  to  the  preseninient  for,— when  requisite,  iv.  357;  time  of,  ir. 
S57;  mode  of,  iv.  259;  waiver  of,  W,  360. 

With  reference  to  the  person  bjr  whom  the  acceptance  is  to  be  made,— by 
agents,  iv.  360;  by  corporations,  iv.  360;  by  executors  and  administrators,  if. 
360;  by  infants,  iv,  360;  by  married  women,  iv.  3G0;  by  partners^  iv.  360^  by 
several  persons  not  in  partnership^  iv.  360. 
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With  refereDce  to  the  timewhen  to  be  made, — before  the  bill  is  drawnj  \y, 
360,  within  what  time  after  the  bill  is  loft  with  the  drawee  for  acceptance,  iv. 
361;  where  a  bill  is  payable  after  sight,  at  what  time  deemed  to  have  been 
made,  iv.  361;  after  the  bill  is  payable,  iv.  362. 

With  reference  to  thoniode  in  which  it  is  to  be  made, — by  implication,  or'  bjr 
a  separate  instrument,  iv.  36'i,  by  writing  on  the  bill  itself,  iv.  370. 

With  reference  to  the  terms  in  which  it  i.s  to  be  made, — when  absolute,  iv. 
370,  when  conditional,  iv.  371,  when  partial,  or  varying  from  the  tenor  of  the 
bill.  iv.  374. 

With  reference  to  the  hofder's  right  to  insist  oa  an  [absolute  acceptance,  iv. 
374  With  reference  to  the  rights  of  the  acceptor, — to  be  indemnified  by  draw- 
er, iv.  374.  to  alter  his  acceptance,  iv.  375,  to  revoke  his  acceptance,  iv.  375. 

With  reference  to  the  liability  of  the  acceptor,  and  of  his  discharge,  iv.  377, 
#         With  reference  to  the  drawee^s  refusal  to  accept,  and  notice  thereof, — as  coo- 
cerns  ifhe  right  of  drawer  to  sue  for  consideration,  iv.  383, — right  of  the  drawer 
and  indorser  of  a  bill  to  notice,   iv.  383, — noting  and  protesting  for  non-accept- 
ance, iv.  383, — protest  for  belter  security,  iv.  383. 

•  With  reference  lothe  liability  of  the  drawer  and  other  parties,  on  acceptmnee 
being  refused,  iv.  384, — effect  of  acceptance,  and  what  it  admits,  iv.  385. 

Relative  to  the  acceptance  of  a  bill  8iipra  protest. 

When  it  may  be  made,  iv.  387;    by  whom  it  may  be^nade,  iv.  387;   mode  Of 
■laking,  iv,  388;  liability  of  party  making,  iv.  388;  rights  of  party  making,  iv. 
389. 

Relative  to  the  transfer  or  negociation  of  a  bill  or  note,  and  of  the  parties  ia 
whom  the  right  of  transfer  is  vested. 

With  reference  to  the  form  of  the  instrument, — where  words  of  transfer  are 
inserted,  iv.  390;  where  words  of  transfer  are  omitted,  iv.  390;  where  thein- 
•trument  is  pa/able  to  bearer,  iv.  391. 

With  refirt-^nce  to  the  persons  who  may  transfer, — agents,  iv.  391 ;  aliens,  $»• 
394,  sAdignees,  iv.  394,  bankers,  iv.  394,  bankrupt,  iv.  395,  corporations,  iv. 
397,  executors  and  administrators,  iv.  397,  finders^  iv.  399,  infants,  iv,  399,  in- 
solvents, iv.  399,  married  women,  iv.  400,  partners,  iv.  400,  persons  of  same 
«aro^s  as  payee,  iv.  401,  several  persons  not  in  partnership,  iv.  401,  trustees,  ir. 
402. 

With  reference  to  the  time  of  making  the  transfer, — before  filled  up,  iv.  402; 
before  acceptance,  iv.  403,  aft«r  due,  iv.  405,  after  actual  payment,  iv.  407. 

With  reference  to  the  mode  of  making  the  transfer.  By  indorsement — in 
writing,  iv.  408;  how  made  when  intended  to  be  general,  iv.  409,  how  made 
when  intended  to  be  special,  iv.  41 1,  how  made  on  notes  under  5/.  iv.  413:  by 
delivery — when  bill  or  note  indorsed  in  blank,  or  payable  to  bearer,  iv.  413; 
when  bill  or  note  payable  to  a  fictitious  person,  iv.  414. 

With  reference  to  the  effect  of  making  the  transfer— when  made  by  indorse^ 
cnent,  iv,  414;  when  made  by  delivery,  iv.  417. 

Relative  to  bills  and  notes  which  have  been  lost,  iv.  4^20;  relative  to  biDs  and 
Botcs^ which  have  been  destroyed,  iv.  424. 

Relative  to  the  payment  of  a  bill  or  note. 

Willi  reference  to  the  time  when  a  bill  or  note  becomes  due  and  payable — 
when  the  bill  or  note  is  payable  on  demand,  i v.  424,— at  sight,  iv.  429,— after 
date,  iv.  430;  of  the  allowance  of  days  of  grace,  iv.  430. 

With  reference  to  the  presentment  of  a  bill  or  note  for  payment — whcn^'equi- 
eite,  and  what  circumstance  will  dispense  with  presentment,  iv.  432;  afwhat 
liace  to  be  made,— as  concerns  bills  of  exchange,  iv.  438,  as  concerns  prorais- 
eory  notes,  v.  442;  by  whom  to  bo.  raarle,  iv.  4  13;  to  whom  to  l)e  made,  iv.  445; 
at  what  time  of  the  day  to  be  made,  iv.  4 15;  in  what  iiianncr  to  made,  iv.  446. 

With  reference  to  the  actual  payment  of  a  bill  or  note, — to  whom  it   is  to  be 

inade, in  ^^eneral,  iv.  446;  if  the  holder  be  an  infant^  iv.  446,— married,   iv. 

447,-ldie,ry.  447,— become  bankrupt,  iv.  447, — become  insolvent,  iv.  447, 

By  whom  it  is  to  bo  made,  iv.  447;  at  what  time  to  be  made,  and  of  its  being 
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made  before  bill  or  note  is  due,  iv.  447;  in.  what  manner  to  be  made,  iv.  447; 
wbat  receipt  to  be  taken,  iv.  449;  payment  supra  protest,  iv.  440. 

With  reference  to  refunding  after  payment  of  «i  bill  or  note,  iv.  460;  with  re- 
ftreoce  to  the  effect  of  a  partial  paymentof  a  bill  or  note,  iv.  451 ; 

Relative  to  the  notice  of  the  dishonour  of  a  bill  or  note;  of  the  protest  and  no- 
ting; and  of  the  acts  of  the  holder,  whereby  the  parties  to  a  bill  or  note  may  be 
discharged.  i 

Notice  of  dishonour, — as  concerns  the  right  of  the  acceptor  or  maker  to  no-        1 
tice,~when  requisite,  and  consequence  of  omitting  to  give,  iv.  452. 

As  concerns  the  right  of  drawer  and  indorsers  to  notice, — when  requisite,  and 
what  circumstances  dispense  with  giving,  iv  463;  within  what  time  to  be  given, 
,  iv.  468;  form  of  the  notice,  in  what  manner,  and  by  and  to  whom  to  be  givni, 

iv.  476;  what  circumstances  amount  to  waiver  of  a  neglect  to  give  notice,  iv. 
480;  as  concerns  the  right  of  a  guarantor,  iv.  486;  protest  and  noting  on  dis- 
honour, iv.  486. 

Acts  whereby  the  parties  to  abill  or  note  may  be  discharged, — by  absolute 
^    payment,  iv.  491;  by  partial  payment,  iv.  493;  by  release,  494;  by  giving  time, 
iy.  496;  by  taking  another  security,  iv.  498. 

By  neglecting  to  present  for  acceptance,  iv.  499, — ^give  notice  of  refusal  to 
accept,  iv.  499: — present  in  due  time  for  payment,  iv.  499: — ^give  due  notice  of 
non-payment,  iv.  499.  Taking  the  acceptor  or  maker  in  execution,  iv.  499;  tak- 
ing a  composition,  iv.  600;  proving  under  a  commission  of  bankruptcy,  iv.  500; 
.  acceptor  of  bill  or  maker  of  note  being  discharged  under  the  insolvent  act, 
iv.  601 . 

Relative  to  the  extinguishment  and  satisfaction  of  a  bill  or  note,  iv.  501. 

Remedy  upon  by  action. 

Remedy  against  a  party  who  has  subscribed  his  name  in  two  distinct  charac- 
iters,  iv.  602;  election  as  to  whom  to  be  sued,  and  who  may  sue,  iv.  603;  payee 
or  bearer  against  acceptor  of  a  bill  or  maker  of  a  note, — forai  of  action,  iv.  505; 
affidavit  to  hold  to  bail,  iv.  605;  arrest,  iv.  505;  bail,  iv.  606. 

Declaration^ 

Of  the  venue,  iv.  506;  of  entitling  the  declaration,  iv.  508. 

Of  the  count  stating  the  bill  or  note, — as  to  date,  iv.  508;  describing  the  place 
where  made,  iv.  610;  describing  the  bill  or  note  to  have  been  made  according  to 
the  custom  of  merchants  or  statutes  of  Anne,  iv.  510;  allegation  of  signature, 
and  describing  the  names  of  the  parties,  iv.  613;  describing  the  time  for  which 
the  bill  is  drawn,  iv.  615;  describing  the  amount  for  which  it  is  drawn,  iv.  516; 
describing  that  the  bill  was  for  value  received,  iv.  616;  as  to  delivery,  iv.  519; 
AS  to  the  making  and  acceptance,  iv.  520;  as  to  direction,  iv.  621; 

Stating  the  place  where  the  bill  or  note  is  made  payable,  and  of  its  present- 
ment for  payment,  iv.  522;  stating  a  breach  of  the  contract  to  pay,  iv.  623;  of 
^  the  common  counts,  iv.  524;  of  obtaining  leave  to  inspect  a  copy  of  a  bill  or 
note,  iv.  626;  the  particulaiis  of  the  demand,- iv.  526;  staying  proceedings  on 
payment' of  debt  and  costs,  iv.  527;  pleas,  iv.  528;  judgment  by  default,  and  re* 
ference  to  compute*  iv.  530. 

Evidence  for  the  plaintiff. 

Producing  the  bill  or  note,  iv.  536;  of  proving  that  the  bill  or  note  corresponds 
with  the  instrument  described  in  the  declaralipn, — as  to  date,  iv.  537  :.,-making 
and  acceptance,  iv.  537 : — names  and  allegation  of  signature,  iv.  638: — consi- 
deration, iv.  638:— delivery,  iv.  638:--pre8entment,  iv.  639.  Evidence  for  de- 
fendant, iv.  639;  witnesses,  iv.  639;  sum  recoverable,  iv.  639. 

Indorsee  against  acceptor  of  a  bill  or  itiaker  of  a  note,— form  of  action,  iv. 
.646,-  affidavit  to  hold  to  bail,  iv.  545;  arrest,  iv.  645;  bail,  iv.  545. 

Declaration, 

Of  the  count  stat'mg  the  bill  or  note,  iv.  546;  of  the  money  counts,  iv.  547; 
fleas,  iv,  648;  paying  debt  and  costs,  iv.  548;  judgment  by  defanlt,  ^pd  refcfr 
^nce  to  compute,  iy.  549, 

Jlyidence, 
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Of  produciDg  the  bill  or  note,  iv.  d49;  of  proving  thftt  the  bill  or  not9  corres- 
ponds with  the  instrument  described  in  the  declaration,  iv.  549;  of  proving  the 
transfer, — by  indorsement,  iv.  549;  by  delivery,  iv.  550;  proving  the  identity  of 
the  payee,  iv.  551;  proving  the  consideration,  iv,  55!2;  the  competency,  of  the 
witnesses,  iv.  5^\  sum  recoverable,  iv.  555, 
Payee  against  the  drawer  of  a  bill. 

Form  of  action,  iv.  555;  affidavit  to  hold  to  bail,  iv.  555;  arrest,  iv.  555\  bail, 
iv.  555;  declaration, — of  the  count  stating  the  bills,  iv.  556;  of  the  money 
counts,  iv.  558;^-of  the  pleas,  iv«  559;  paying  debt  and  costs,  iv.  559;  evi- 
dence,— ^by  producing  the  bill  or  note,  iv.  559;  of  proving  that  the  bill  or  note 
corresponds  with  the  instrument  described  in  the  declaration,  iv.  559; — the  pre- 
aestment,  iv.  559; — the  notice  of  dishonour,  i v.  559; — a  protest,  iv.  560; — ^Ihe 
consideration,  iv.  560;  of  the  competency  of  witnesses,  iv.  560;  judgment  by 
default,  iv.  560;  sum  recoverable,  iv.  660. 

Indorsee  against  the  drawer  and  indorsor  of  a  bill  or  maker  of  a  note. 
Form  of  action,  iv.  560;  affidavit  to  hold  to  bail,  iv.  561;  arrest,  iv.  561; 
bail,  iv.  561;  declaration, — of  the  count  stating  the  bill  or  notis,  iv.  561;  of  the 
money  counts,  iv.  564;  pleas,  iv«  564;  of  paying  debt  and  costs,  iv.  564;  evi- 
tlence, — of  producing  the  bill  or  note,  iv.  564;  of  proving  that  the  bill  or  note 
corresponds  with  the  instrument  described  in  the  declaration,  iv.  564,— the  in* 
dorsement,  iv.  564, — the  presentment,  iv.  565, — the  notice  of  dishonour,  iv.  565, 
— ^the  protest,  iv.  666, — the  consideration,  iv.  566, — the  payment,  iv.  566;  of 
.  the  competency  of  witnesses,  iv.  566;  sum  recoverable,  iv.  569;  judgment  by 
^fauU,  iv.  569. 

3y  drawer  against  acceptor  of  a  bill. 

Form  of  action,  iv.  569;  affidavit  to  hold  to  bail,  iv.  670;  arrest,  iv.  670;  bail, 
iv.  570;  declaration,— of  the  count  stating  the  bill  or  note,  iv    570;  pleas,  iv, 
•    571;  paying  debt  and   costs,   iv.  571;  evidence,  iv.  571, — accommodation  ac-* 
ceptor  against  drawer,  iv.  571 ;  by  a  prior  against  a  subsequent  indorser,iv.  574  j 
•     by  a  party  who  has  paid  a  bill  «iipi'o  protest,  iv.  674;  execution,  iv.  574;  remedjr 
tipon  bills  and  notes  in  case  of  bankruptcy,  iii.  566.  633. 
BIRMINGHAM  COURT  OE  REQUESTS,  xiv.  303. 
BISHOP,  viii.  514. 

BISHOPS  INSTITUTION  BOOK,  iv   576. 
BLACK  ACT,  v.  200;  repealed,  see  tit.  Hundred,  x.  378. 
BLACKSMITH,  as  to  his  being  apprenticed,  ii.  70; — a  bankrupt,  iii.  461. 
BLANK  INDORSEMENT,  iv.  409. 

BLASPHEMY,  iv.  577.     (The  Court  will  not  direct  the  sale  of  blasphemous  publica* 
tions  under  an  execution.     The  proper  course  is  to  quash  the  return;  1  D.  fi^ 
R.  47 40 
BLOOD  AND  DESCENTS.     (See  tit.  Descents,) 

BOARD  OF  GREEN  CLOTH,— arresting  persons  witliin  the  limits  of  the  jurisdic- 
tion of,  ii.  303. 
BODLEIAN  LIBRARY,— MS.  in,  when  evidence,  iv.*  579. 
BODY  CORPORATE.     (See  tit.  Corporation.) 
BOUGHT  AND  SOLD  NOTE,  when  sufficient  agreement  within  Statute  of  Frauds, 

X.  112. 
BODY,  RULE  TO  BRING  IN  THE,  iv.  579. 
BOND,    relative  to  the  nature,  language,  form,  and  execution  of, 

As  to  its  general  nature  and  force,  iv.  589;  being  on  paper  or  parchment,  iv. 
590;  being  in  tho  English  language,  iv.  590;  as  to  the  mode  of  expression,  iv. 
590, — its  being  joint  or  several,  i  v.  593, — the  description  of  the  obligee,  iv.  696; 
— penalty,  iv.  597, — insertion  of  the  <vords  "  heirs,  executors,  and  administra- 
tors," iv.  600, — date,  iv.  601, — signing,  iv.  602, — sealing,  iv.  602.— delivery,  iv. 
'603, — witnesses,  iv.  604. 

See  also  tits.  Accord  and  Satisfaction,  African  Company,  Annuity,  Arbi- 
tration, Auction,  Bail,  Bankrupt,  Bastard,  Bottomry  and  Respondentia  Bond, 
fjbose  iQ  Action,  Composition  with  Creditors^  Contract,    Contribution,  Cove- 


368  INDEX. 

BOND,    corUiwued. 

nant,  Debtor  and  Creditor,  Deed,  Donatio  Mortis  Causa,  Duress,  -Ecclesias- 
tical Persons,  Embezzlement,  Excommunication,  Executor  and  Administrator, 
Extinguishment,  Forgery,  Gaming,  Gift,  Guarrantee,  Impressment,  Inclosure, 
Infaat,  Inquiry,  Writ  of,  Inns  of  Court.  Insurance,  Interest,  Limitations, 
Statute  of,  Marriage,  Marriage  Settlement,  Money  Paid,  Partners,  Payment, 
Penalty,  Pleading,  Post  Obit  fiond,  Principal  and  Agent,  Recognizance, 
Release,  Replevin,  Scire  facias,  Set-off,  Ship,  Statute  Staple,  Statute  Mer- 
chant, Stock,  Underwriter,  Usury,  Venue,  Warrant  of  Attorney. 
Relative  to  the  stamp. 

Amount  of,  iv.  604;  as  to  the  number  of  stamps  when  there  are  several  ob- 
ligors, iv.  609;  effect  of  stamp  being  improper,  iv.  609;  time  of  stamping,  iv. 
609. 
Relative  to  the  parties, 

In  general,  iv.  610;  in  particular  instances,  agents,  iv.  610;  aliens,  iv.  610; 
corporations,  iv.  610;  executors  or  administrators,  iv.  611;  idiots,  lunatics,  and 
•drunkards,  iv.  611;  infants,  iv.  611;  married  women,  iv.  6 IS;  partners,  iv.  613. 
effect  of  an  incompetent  person  becoming  a  party,  iv.  612. 
Relative  to  the  consideration. 

Of  the  necessity  for,  and  when  want  of,  or  inadequacy  of,  vitiates,  iv.  613. 
When  illegality  of  vitiates,  and  mode  of  taking  advantage  thereof,  by  common 
law. 

Immoral,  iv.  614;  in  restraint  of  trade,  iv.  6.15;  in  restraint  of  marriage,  iv. 
618;  to  procure  marriage,  iv.  619;  to  refund  part  of  a  marriage  portion,  iT.619,' 
io  compound  a  criminal  prosecution,  iv.  620;  to  withhold  evidence,  iv.  621;  to 
restrain  an  officer  in  the  execution  of  his  duty  or  office,  iv.  621 ;  of  illegd  traffic, 
iv.  621. 
By  statute. 

Gaming.  (See  tit.  Gaming.)  Usury.  (See  tit.  Usury.)  Insurance  in  the 
Lottery.  (See  tit.  Lottery.)  Sale  of  offices.  (See  tit.  Offices,  Sale  of.)  Gam- 
bling insurance.  (See  tit.  Insurance.)  Price  of  spirituous  liquors.  (See  tit. 
Spirituous  Liquors.  Stock-jobbing.  (See  tit.  Stock-jobbing.)  Bribery.  (See 
4it.  Bribery.)  Simony.  (See  tit.  Simony.)  Ransom  of  a  captured  ship.  (See 
4it.  Ransom.)  Signing  bankrupt's  certificate.  (See  tit.  Bankrupt.  Mode  of 
taking  advantage  thereof,  iv.  622.  <- 

Relative  to  the  condition. 

When  illegal,  vi.  57;  when  repugnant,  vi.  59;  when  impossible,  vi.  61;  how 
^eonstrued,  vi.  56;  performance  of,  vi.  63;  breach  of,  vi.68. 
Relative  to  the  alteration  of. 

By  rasure,  iv.  622;  by  interlineation,  iv.  623;  by  removing  the  seal,  iv.  624. 
Relative  to  the  discharge  of  obligor. 

By  act  of  the  parties,  iv.  625;  by  operation  of  law,  iv.  628, — ^relative  to  the 

«right  of  the  obligee  to  assign,  and  of  the  effect  of  such  transfer,  iv.  6d0; — rela* 

tive  to  the  obligee's  remedy  agaiiist  the  obhgor.  or  his  personal  representatives. 

Form  of  action,  iv.   633;  pc^ties  to  the  action,  iv.  633;  arresting  obligor,  iv. 

^34;  affidavit  of  debt,  iv.  634. 

Declaration, — as  to  the  title  of  the  court,  iv.  634;  as  to  the  term,  iv.  634;  as 
to  the  venue,  iv.  635;  as  to  the  date,   iv,  635;  describing  the  nature  of  the 
debt,  iv.  635;  as  to  describing  the  parties,  and  their  execution  of  the  bond,  iv. 
^635,*  as  to  stating  the  condition,  and  assigning  breaches,  iv.  637. 
.  Pleas  and  evidence. 
General  issue,  iv.  638;  accord  and  satisfaction,  iv«  638;  duress,  iv.  639;  no 
demand,  iv.  639;  infancy,  iv.  639;  tender,  iv.  639;  payment,  solvit  ad  dienij  iv. 
639;  solvit  post  dt^m,  iv.  641  ,•  release,  iv.  644;  set-off,  iv.  644;  staying  proceed- 
ings, iv.  644;  sura  recoverable,  iv.  647;  judgment  and  execution,  iv.  648;  re- 
lative to  the   obligee's  remedy  against  the  heir  or  devisee  of  obligor  ,  iv.  649. 
Relative  to  the  remedy  on  a  bond  in  case  of  bankruptcy. 
in  case  of  the  bankruptcy  of  the  obligee,  iv.  653; — obligor  or  obligor's,  iv.  658. 
Relative  t^  the  remedy  on  a  bond  in  case  of  insolvency,— ^f  the  obligee^  iv. 
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653;  of  the  obligor  or  obligors,  iv.  653;  proceedings  under  the  8  &  9  W.  9.  c. 

n.  9.  8;  iv.  f^53. 
BOND  OF  RESIGNAXrON,  xiv.3I2. 
BOOKS.     (See  tits.  Copyright,  Inspection,  Witness.) 
BOOKBINDER,  apprentici  to,  ii.  67. 
BOOKING-OFFICE,  leaving  goods  at,  v.  66. 
BOROUGH  ENGLISH,  iv.  655. 
BOTTOMRY  AND  RESPONDENTIA,  iv.  666. 
BAILIFF.     (See  tits.  Arrest,  Warrant.) 
BOUNDARIES,  evidence  of,  iv.  665.  , 
BOWLS,  persons  playing  at,  when  deemed  disorderly,  iv.  665. 
BOXKEEPER, — of  a  theatre,  when  a  competent  witness  for  his  employer,  iv.  666. 
BRAWLING,— offence  of,  iv.  667. 
BREACH,  ASSIGNMENT  OF.     (See  tits,  Arbitration  and  Award,  Articles  of  the 

Peace,  Attorney,  Bond,  Condition,   Contract,   Covenant,   Penalty,  Replevin,, 

Trust  and  Trustee.) 
BREACH  OF  THE  PEACE.     (See  tits.  Arrest,  Articles  of  the  Peace.) 
BREACH  OF  PRISON,  xiv.  8. 

BREACH  OF  PROMISE  OF  MARRIAGE,— actions  for,  xii.  576. 
BREACH  OF  TRUST.     (See  tit.  Trustees.)    ^ 
BREAD,  iv.  668. 

BREAKING  OPEN  DOORS.     (See  tits.  Arrest,  Distress,  Sheriff.)  ' 

BREWER,  iv.  668, 

BRIBERY.     (See  tits.  Office  and  Officer,  Consolidation.) 

Action  for, — at  the  election  of  members  of  parliament, 

When  sustainable, — relative  to  an  action  for  the  penalties,  and  within  what 
lime  to  be  brought,  iv.  670;  relative  to  the  discoverer,  iv.  673. 

PleadingSj — declaration,  iv.  676;  pleas,  iv.  678. — evidence,  iv.  679;  witnes-- 
ses,  iv.  683;  of  the  damages,  iv.  685;  of  staying   proceedings  on  accovot  of 
wilful  delay,  iv.  686;  consolidation  of,  vi.    91. 
Indictment  and  information  for, 

At  the  election  of  members  of  parliament,  iv.  686 ;  at  the  election-  of  corpo" 
rato  officers,  iv.  688. 

Against  persons  for  attempting  to  bribe, — public  ministers,  iv.  689;  judges^ 
iv.  690;  jurymen,  iv.  690;  officers  of  excise,  iv.  690;  clerka  to  public  offices, 
iv.  69  L 

BRICK-MAKER,— when  liable  to  be  bankrupt,  iii.  452. 

BRICKS,— when  contract  for,  illegal,  iv.  691. 

BRIDGES, — relative  to  the  erection  of,  iv.  693.  relative  to  what  will  be  deeraed  pub 
lie,  iv.  696;  relative  to  the  ownership  in  the  materials,  iv.  697;  relative  to  ther 
repairing,  widening,  and  removal  of. 

Who  are  bound  to  repair,   widen,  or  remove, — of  counties,  iv.  698 — indi- 
viduals, iv.  703 — corporate  bodies,  iv.  705 — lords  of  manors,  iv.  706;r— hundreds 
iv.  706 — the  persons  who  shall  be  deemed  inhabitants  of  counties  or  hundreds, 
i/.  706. — of  the  liability  for  injuries  occasioned  by  the  non  repair,  iv,  707;  of 
the  distance  to  which  the  liability  to  repair  extends,  iv.  707;  of  the  mode  of  re- 
pairing of,  and  defraying  the  charges  incident  thereto,  p.  709;  of  the  restraining 
the  removal  of  iv.  7 13;  of  the  power  of  the  court  leer,  iv.   714;  of  the  power  of 
justices  at  sessions,  iv.  714;  of  the  presentment,  iv.  718;  of  the  indictment  and 
proceedings  incident  thereto, — what  the  indictment  must  state,  iv.  718^-ofthe 
pleas,  iv.  122 — evidence,  iv.  724 — witnesses,  iv.  724 — trial,  iv.  724 — removal 
of  rhe  indictment,  iv.  725— judgment,  iv.  726. — of  the  information,  iv.  726  , 
Relative  to  the  injuring  of,  iv.  726;  relative  to  the  destroying  of,  iv.  727. 

BRIEFS, — collecting  money  under,  iv.  727.     (See  provisions  in  1 1  Geo.  4.) 

BRISTOL  DOCK  ACT,  iv.  7'::9. 

BRISTOL  AND  TAUNTON  NAVIGATION,  iv.  730. 

BROKhR.  (See  tits.  Attorney,  Bailment,  Bankrupt,  Insurance,  Principal  and  Agent, 
Set-oflf,  Vendor  and  Purchaser.) 
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BROKERAGE, — for  obtaimog  money  on  annuity ,  i.  715. 

BROTHEL,  iv.  234. 

BUBBLE  COMPANIES,  xiv.  738. 

BUILDER,— constructioa  and  effect  of  contracts  with,  ir.  732.    (And /see  tit.  Work 

and  Labour. 
BUILDING  ACT,  iv.  733.    (Sec  also  tit.  Party  Walls.) 
BULLION,  iv.  733. 
BUOY,— duty  to  place  a,  iv.  a. 
BURGAGE-TENURE,  iv.  734- 
BURGESS.     (See  Corporation.) 

BURGLARY, — relative  to  the  acts  which,  constitote  the  ofience. 
Of  the  breaking. 

What  shall  be  deemed  such, — ^general  rule,  iv.  737;  of  the  breaking  on  the 
outside,  iv.  738;  on  the  inside,  iv.  733;  in  order  to  get  out  of  the  house,  Stc 
iv.  739;  by  construction  of  law,  iv.  740^  where  there  is  no  interior  fastening^ 
iv.  741. 

Of  the  entry. 

What  shall  be  deemed  an  entry, — ^general  rule,  iv.  743;  of  an  entry  by  ma-* 
king  an  aperture,  introduction  of  an  instrument,  or  prisoners  person,  ir.  74S^ 
breaking  a  window,  it.  743;  doing  an  act  of  violence  on  the  outmde  of  the 
house,  IV.  743;  fraud  aftd  collusion,  iv.  744. 

Relative  to  the  time  at  which  the  offence  may  be  committed.  In  the  night- 
time, iv.-744;  in  the  day-time,  iv.  744;  at  twilight,  iv.  744;  'whether  the  break* 
ing  and  entry  must  be  at  the  same  time,  iv.  744. 
Relative  to  the  place  in  which  the  offence  may  be  committed. 
What  shall  or  shall  not  be  deemed  a  mansion-house.  In  general — of  theT 
general  rule,  iv.  745;  of  the  residence  which  makes  a  house  a  dwelling  or 
manpion-house,  iv,  745;  of  the  occupancy  which  amounts  to  an  ownership,  iv.^ 
747. 

In  particular-— of  banking-houses,  iv.  748 ;  barns,  iv.  748 ;  booths  and  tents, 
IV.  748;  buildings  under  the  same  roof  as  the  dwelling-house,  iv.  748;  buildings 
not  under  the  same  roof  as  the  dwelling-house,  iv.  751;  cellars,  iv.  752;  cham- 
*bers  and  lodgings,  iv.  752;  chapels  and  clyjrches,  iv.  753^  colleges  in  the  uni- 
tersities,  iv.  753;  corporation  houses  and  houses  belonging  to  public  companies 
ir.  753;  cow-houses,  iv.  754;  dairy-houses,  iv.  754;  gates,  iv.  755;  government 
offices^ iv.  755;  inns,  iv.  755;  lofls  and  stables,  iv.756;  palaces  and  noblemen'a 
houses,  iv.  756;  partnership  bouses,  iv.  757;  poultry-hoOses,  iv.  759;  shops,  iv. 
759;  tilted  carts,  iv.  759;  warehouses,  iv.  760. 

Of  out  houses  held  under  a  distinct  title  from  the  dwelling-house,  iv.  760. 
Relative  to  the  felonious  intention  of  the  prisoner,  iv.  760;  relative  to  the  iia-* 
bility  of  aiders  and  abettors,  iv.  761. 
Relative  to  the  indictment. 

Of  the  form — of  the  particular  Words  necessary  to  describe  (he  offence,  iv. 
762;  statement  of  the  breaking,  iv.  762,  entry,  iv.  762,  hour  at  which  the  offencer 
Was  committed,  iv.  762, — place  where  the  offence  was  committed,  iv.  762, — 
ownership,  iv.  763, — intention  to  commit  a  felony,  iv.  763.  Of  the  diSerentof-' 
fences  which  may  be  laid  in  the  same  indictment,  iv.  T63. 
Relative  to  the  pleas,  iv.  764. 
Relative  to  the  evidence. 

Where  two  oflences  are  charged  in  the  same  indicfmenC,  iv.  764;  of  the* 
breaking,  iv.  764— entry  iv.  764— time  at  which  the  ofTence  was  committed,  ir. 
764;  of  the  place  where  the  offence  was  committed,  iv.  765;  of  the  ownership,- 
iv.  765;  of  the  intention,  iv.  765. 

Relative  to  an  acquittal,  iv.  765;  relative  to  the  verdict,  iv.  766;  relative  to 
punishment,  iv.  766;  relative  to  the  reward  given  to  persons  apprehending  bur-* 
glars,  iv.  767. 
BURIAL. 

Of  the  persons  enlitlrd  to  christian  burial,  iv.  768;  of  the  place  of  interment^ 
it.  789, 
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Ofthe  mode  of  burial — being  buried  in  woollea,  iv.  769 — iron  cofiiM,iy.  769* 
or  the  burial  of  dead  bodies  cast  ashore,  from  the  sea,  iv.  770;  of  the  duty  of 
4he  minister,  iv.  773;  ofthe  fees  for  burial,  iv.  773;  of  tho  removal  of  a  corpse 
once  buried,  iv.  776. 

BURNING  IN  THE  HAND,  iv.  776. 

BUTCHERS,— regulations  respecting,  iv.  776. 

BUTTER,— laws  concerning,  iv.  777. 

BUTTONS,— law  relative  to,  iv.  777. 

BUYING  TITLES,  iv.  780. 

BYE-LAW, — by  whom  to  be  made,  Vi.  749^ 

As  to  the  legality  of.  . 

Must  be  reasonable,  vi;  759;  must  be  convenient,  vi,  753;    noi  incoflststenrt 
with  the  common  law,  vi.  753;  not  inconsistent  with  the  statute  law,  vi.  753;  how 
far  good  to  levy  money,  vi.  754;  may  regulate  the  corporation,  vL  754;  may  re;^ 
gulate  trade, — as  to  the  individuals  engaged  in  such  trade — as  to  apprentiees,  vi^  • 
756,  as  to  traders  taking  up  their  freedom,  vi.  767.     As  to  the  subject  matter  of 
the  trade^-as  to  imposing  a  forfeiture  on  goods,  vi.  761,    as  to  the  weighing  of 
goods,  vi.  76^2;  as  to  being  in  restraint  of  trade,  vi.  762;  may  be  good  in  part 
and  void  as  to  the  residue,  vi.  765. 
As  to  the  persons  on  whom  binding,  vi.  765)  as  to  the  construction  of,  vi.  768. 
As  to  the  mode  of  enforcing  obedience  to. 

By  action — when  maintainable,  vi.  770;  form  of,  vi.  770;   by  whom  brooghC, 
vi.  770;  in  what  court,  vi.  772;  general  requisites  to  the  pleadings,  vL  776. 
By  distress,  vi.  776;  by  imprisonment,  vi.  778. 
Validity  of,  how  questioned,  vi.  779;  as  to  alterations  in,  and  repeal  of,  vi.  78L 

CABIN.     (See  tit.  Ship  and  Shipping.) 

CALDER  NAVIGATION,  i.  449. 

CALENDAR,  i.  489. 

CALENDAR  MONTHS,— when  intended  in  legal  procee<iines,  zv.  37^ 

CALICO  PRINTER,  v.  1.     (See  also  tits.  Lien,  Prints  and  Patterns.) 

CALICO,— stealing  of,  v.  2. 

CALLING  THE  PLAINTFF,  xii.  763. 

CALVES,— when  tilheable,  xv.  54. 

CAMBRIDGE. 

(See  tits.  Conusance,  Claims  of,  Copyright,  Corporation,  tteplevin^  tlniversiiies.) 

Cambridgeshire.    (See  tits.  Fieri  Facias,  Process.) 

CAMDEN  BRITTANIA,— when  and  of  what  evidence,  V.  3. 

CANALS,-^Definition  and  utility  of,  v.  4;  compensation  to  be  paid  to  proprietors  foi' 
cutting  canals  through  lands,  and  rights  and  duties  of  commissioners,  v.  5;  share* 
in  canals  and  calls  upon  subscribers,  v.  1 1 ;  lolls  payable  on  canals,  and  exemp-' 
tions  from  the  payment  of,  v.  15;  rateability  of  canal  tolls  for  relief  of  poor,  t. 
18;  destroying  canal  works,  and  punishment  for  committing  robbeciea  en,  r.  IBj 
notice  of  action  to  parties  acting  under  canal  acts,  v.  18^ 

CANARY  ISLANDS.     (See  tit.  Insurances) 

CANCELLING  ACCEPTANCE,  iv.  375. 

CANCELLING  CHECK.     (See  tit.  Check.) 

CANCELLING  CONTRACTS  AND  DEEDS.    (See  tits.  Contract,  DeeA) 

CANDLES,— duty  payable  on,  v.  19. 

CANON  LAW,  v.  21. 

CANONS.     (See  tits.  Canon  Law,  Ecclesiastical  Persons.) 

CANVASS,— duty  payable  on,  v.  22.     (See  tit.  Election.) 

CAPACITY.  (See  tits.  Attainder,  Baron  and  Feme,  Bastard,  Lunatic,  Idiot,  In« 
fant.  Monster.) 

CAPE  OF  GOOD  HOPE.    See  tits.  Colonies,  East  India  Company^  Inearanee.) 

CAPIAS  PRO  FINE,  v.  23. 

CAPIAS  IN  CIVIL  PROCEEDINGS,  v.  24. 

CAPIAS  AD  RESPONDENDUM  IN  C.  P.    (See  tit.  Procest.) 

PrsBcipe  for.  v.  25  ^  with  whom  to  be  taken  out,  to  whom  to  be  ditected^  ud 
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CAPIAS  AD  RESPONDENDUM  IN  C.  P.,  continued. 

into  what  coumy  to  be  issued,  xv.  25;  teste  of,  when  to  be  returnable,  and  inser- 
ting filacer's  nanne,  v.  27. 

CAPIAS  AD  SATISFACIENDUM. 

In  what  cases.it  may  be  issued,  and  when  not,  ▼.  SO;  against  whom  it  Iiea, 
and  against  whom  it  does  not.  v.  31 ;  form  and  requisites  of,  v.  32;  when  and  how 
sued  out,  V.  33;  how  executed;  sheriff 's  duty  thereon,  and  the  effect  of  a  pay- 
ment to  the  sheriff,  v.  34;  return  to,  t.  34;  what  writs  may  issue  after  it,  r.  35; 
how  far  a  taking  under  is  deemed  a  satisfaction,  t.  37;  when  set  aside^v.  40;  i» 
charge  baiV,  iii.  198. 

CAPIAS  SPECIAL,  xiii.  19. 

CAPIAS  UTLAGATUM,  xiii.  29. 

CAPITUR  IN  WITHERMAN.     (See  tit.  Replevin.) 

CAPITA.     (See  tit.  Distribution.) 

CAPITAL  PUNISHMENT.      (See  tits.  Abortion,   Arson,   Bastardy,  Burgla^, 
Cattle,  Forgery,  Murder,  Mutiny,  Rape,  Riot,  Treason.) 

CAPTION  OP  INDICTMENT,  x.  449. 

CAPTOR.     (See  tits;  Prize,  Insurance.) 

CAPTURE.     (See  titff.  Insurance,  Prixe.) 

CARD,— of  defendant,  wlien  evidence,  v.  41. 

CARDS,— Hiuty  on,  v.  41.     (See  also  tit.  Gaming.) 

CARGO.     (See  tits.  Carrier,  Charter-party,  Freight,  Insorance.) 

CARNAL  KNOWLEDGE  OF  INFANTS,  xiv,  116. 

CARICATURE.    (See  tit.  Libel.) 

CARRIAGE,  V.  65: 

CARRIERS  BY  LAND. 

Of  carriers  of  persons. 

As  to  the  contract  to  carry — the  passenger  himself, — as  te  how  and  wBao  km 
created,  v.  46;  of  its  nature,  v.  48;  of  its  duration,  v.  48.  The  paesengers'  lag* 
gage,  V.  49. 

Of  their  rights  and  privileges.  To  a  reward,-^-whett  payable,  t.  49;  of 
their  lien,  v.  50. 

Of  their  liabilities.     Of  who  are  Kable,  v.  50;    for  what  acts  liable — ^gaaeral 
rule,  V.  5Yy  particular  instaiices,  v.  52.     Of  their  disabilities,  v.  57^ 
Of  comnoon  carriers  of  goods. 

Who  are  or  are  not  such  common  carriers.  General  role,  ▼.  07;  c<Miehc% 
proprietors  of,  v.  58;  waggons,  owners  of,  v.  61 ;  officers  belonging  to  the  poBt*' 
office,  V.  61.  Of  the  delivery  to  the  carrier.  (By  1  W.  4.  c.  68.  s.  5.  every  o^ 
6ice  used  by  a  carrier  is  to  be  deemed  a  receiving-bouse.)  What  is  a  sofficienl 
delivery — as  respects  the  mode  of  delivery,  v.  66;  aa  respects  the  atata  of  the 
goods  when  delivered,  v.  69.- 
Of  the  eflTect  of  the  delivery, 

As  respects  the  rights  of  the  carrier,  v.  70;  aa  respects  the  right  of  tbe  com' 
signer  and  consignee, -M^onsidered  generally,  v.  71 ;  considered  witli  reierenca 
to  the  statota  of  frauds,  v.  79; 
Of  their  duties  and  liabilities,- 

Of  direct  liabilities, — previous  to  the  commencement  of  their  jottraay^ — com* 
mon  carriers  must  not  refuse  to  carry  goodsj  v.  80;  subsequent  to  the  conunence- 
ment  of  their  journey, — of  their  obligation  to  carry  safely, — ki  general,  ▼.  8S; 
when  it  terminates,  v.  87;  how  limited, — by  special  acceptance,  v.  9S;  by  pufa^ 
lie  notices.  (The  1  W.  4.  c.  68. 8.  4.  destroys  the  effect  of  these  noticea  where 
the  goods  are  not  of  the  particular  description  mentioned  in  sec.  1 ,  and  where 
they  are  of  that  description  absolves  the  carrier  from  all  liability,  if  they  exceed 
10/.  in  value,  and  an  additional  reward  has  not  been  paid  to* the  carrier.)— of 
their  nature  in  general,  v.  94;  of  their  communication,  v.  99;  at  what  thme  oobk 
municated,  v.  106;  benefit  of,  how  waived  or  destroyed, — in  general,  v.  106;  by 
anisfeasance  or  negligence,  v.  106;  by  notice  of  value,  v^  1 15,  (See  I  W.  4.  e. 
6ft.  8i  l-.)---how  nullified, — ^by  party's  own  acts, — by  fraud  or  concealnieDt  on 
^  part  of  bailor,  ▼.  117;  by  neglect  of  bailor^  v.  123:  by  set  of  God^  v.  124;  by 
act  of  tha  Ung'a  enenuas,  t.  125; 
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CARRIERS  BY  LAND,  conlinued. 

'After  the  terminatioa  of  their  journey. 

Of  their  obligation  to  deliver, — in  general,  v.  126;  within  the  bills  of  inortali- 
tjy  y.  \'i9\  o(  collateral  liabilities,  v.  ISO. 
Of  their  rights- and  privileges. 

To  a  reward,  for  carriage, — of  its  amount,  y.   131;  when  payable,  v.  133; 
who  liable  for,  y.  133;  for  warehouse  room,  &c.  y.  134:  for  porterage,  y,  135; 
of  their  lien,  y.  137;  of  their  disabilities,  v.  137. 
CARRIERS  BY  WATER^—^f  coromoo  carriers  by  water, — who  are  or  are  not  such 
carriers. 

Bargemen,  y.  138;  boatmen,  y.  138;  ferrymen,  y.  138;  hoy  men,  y.  139;  keel- 
nen,  y.  139;  lightermen,  y.  139;  masters  of  yessels,  v.  139;  owners  of  yessels, 
Iv.  139;  watermen,  y.   140;  wharfingers,  y.  141;  of  the  deliyery  of  the  goods, 
y.  142. 
Of  their  duties  and  liabiUties,-'Of  direct  liabilities. 

Previous  to  the  commencement  of  their  journey,  y.  143;  subsequent  to  the 
commencement  of  their  journey, — of  their  oblMtions  to  carry  safely, — in  ge- 
neral, y.  143;  when  il  terminates,  y.  144;  how  Iimited,-^by  special  arceptance, 
▼.  144;  by  public  notices,  v.  145;-— how  «ulli6ed,-^by  party's  own  acts,  v.  150; 
by  public  notices,  y.  145;  by  statute,sy.  145. — ihow«ullified,—4>y  party's  ow^a 
acts,  y.  150;  by  act  of  God.  y.  150;  by  act  of  king's  enemies,iuy.  15Q. 
After  the  termination  of  their  journey. 

Of  their  obligation  to  deliver,  y.  150;  of  collateral  liabilities,  t.  151. 
Of  their  rights  and  privileges  to  reward. 

For  carriage,  y,  151;  for  warehouse  room,  v.  151;  for  porterage,  y.  152;  for 
wharfage,  v.  152;  of  their  lien,  y.  152;  of  private  carriers,  v.  152. 
Of  remedies  by  and  against  carriers  by  action. 

By  carriers,  v.  155;  against  carriers,  of  the  form  of  action,^— «8ttciiiptt^,;T. 
156,  case,  v.  157;  trover,  v.  164. 
Parties  to  the  suit. 

Plaintiffs,  v.  167;  defendants,  v.  168.     (Nonjoinder,  of  co-proprietor  of  lami 
carriages  cannot  be  pleaded  in  abatement,  1  W.  4.  c.  68.  s.  5.) 
Of  the  pleadings, — of  the  declaration. 

In  assumpsit,  v.  169;  in  case,  v.  173;  of  the  subsequent  pleadings,  v.  165. 
Of  payment  of  money  into  court. 

When  allowed,  v.  176.    (By  1  W.  4.  c.  68.  s.  10.  to  be  allowed  in  all  actions 
against  land  carriers.)  efiect  of  such  payment,  v.  177. 

Of  the  eyidence,-*-on  the  part  of  the  plaintifl*,  y.  179;  on  the  part  of  the  defen- 
dant, v.  182;  of  the  witnesses,  v.  183; — of  .the  damages,  v.  186.     (Only  to  be 
liable  for  real  loss  austained,  1  W.  4.  c.  68.  s.  9.) 
By  indictment, 

By  carriers,  v.  186;  against  carriers,  v.  187. 
CARRYING  AWAY  TITHES,  xy.  89. 
CART,— affixing  name  &c.  on,  v.  197. 

CASE,  ACTION  ON  THE,— when  by  and  against  whom  it  lies,  v.  191;  holding  to 
bail  in,  v.  196;  pleadings, -declaration, — title  of  the  court  and  term.     (See  tit. 
Declaration.)  as  to  the  venue,  v.   196;  statement  of  t)iecaase4>f  action,  v.  IStT; 
pleas,  Sfc,  V.  197.;  judgment  and  costi»,  v.  19.7. 
CASE  RESERVED,  v.  198. 
CASSETUR  BILLA  VEL  BREVE,  v.  199. 
CASUAL  EJECTOR,  viii.  539. 
CATALLA,— meaning  of  the  term,  v.  199. 
CATALOGUE.     (See  tits.  Auction;  Frauds,  Statute  of.) 

CATTLE,— of  the  importation  of  cattle,  v.  200;  driving  cattle,  v.  200;  buying  and 
selling  t^attle,  V.  200;  stealing,  killing,  and  maiming  cattle,  v.  201 ;  the  statutes 
to  prevent  the  spreading  of  infectious  distemper  among  cattle,  v.  5504; — regula- 
ting the  slaughtering  of  cattle,  v.  205; — preventing  cruel  and  improper  treatment 
of  cattle,  v.  209. 
CAVEAT  y.  210. 
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CAUSE  OF  DEMURRER.    (See  tit.  Demurrer.) 

CEMETERY,  v.  416. 

CENTENARIUS,— duty  of  a,  ▼.  210. 

CEPI  CORPUS,— return  of,  v.  34.     (See  also  tit.  Sheriff) 

CEPIT  IN  ALIO  LOCO.  (See  tit.  Replevin.) 

CERTAINTY.     (See  tits.     Arbitration  and  Award,  Declaration,  Pleadings,  Pleas, 

Replication,  Rejoinder,  Surrejoinder,  Rebutter,  'Surrebulter.) 
CERTIFICATE.     (See  tits.     Action,   Alehouse,    Annuities,  Attorney,  Bankrupt, 
Costs,  Ecclesiastical  Persons,  Foreign  Attachment,  Game,  Insurance,  Luna- 
tics, Marriage,  Perjury,  Poor,  Ship  and  Shipping.) 
CERTIORARI,— nature  and  utility  of  in  general,  v,  214;"  when  it  lies,— in  general, 
y.  214;  in  particular  cases, 

Of  actions,  V.  219;  of  prisoners,  v.  219;  of  rates  and  assesments,  v.  219; — 
of  orders, — of  bastardy,  v.  220;  concerning  the  repairs  of  bridges,  v.  220;  on 
ja  conTentical  act,  v.  220;  for  not  passing  surveyors  of  highways'  accounts,  j. 
521;  by  commissioners  of  sewers,  v.  221;  for  not  paying  small  tithes,  v.  222. 

Of  presentments,  v.  222;  of  informafions,  v.  223;  of  indictments, — ^for  keep- 
ing bawdy-houses,  v.  223;  for  not  repairing  a  bridge,  v,  223;  for  cheating,  y. 
224;  for 'deer-stealing,  v.  224;  for  obtaining  money  under  false  pretences,  t. 
224;  for  forgery,  V.  225;  for  not  repairing  a  highway,  v.  225;  for  misdemeanours, 
y.  226;  for  murder,  y.  226;  tor  nuisances,  v,  227;  for  disturbing  religious 
Rouses,  V.  227. 

Of  convictions, —  for  pot  paying  duties  on  beer,  v.  228;  for  harbouring  tea, 
spirits,  4rc.,v.  229, 

Out  of  what  court  it  issues,  v.  231 ;  to  what  court  it  lies, — ^in  general,  v.  231; 
to  the  Common  Pleas,  v.  23 1 ;— justices  of  Oyer  and  Terminer,  v.  232; — quar- 
ter sessions,  V.  232; — Old  Bailey,  V.  232; — city  of  London,  v.  234;^ — counties 
palatine,  v.  234; — isle  of  Ely,  v.  234; — cinque  ports,  v.  235; — college  of  physH 
cians,  y.  235;— courts  leet,  v.  236;  to  private  franchises,  v.  236;  to  Ireland,  ▼. 
{237;  to  Berwick,  v.  237;  to  Wales,  v.  237. 
For  whom  it  lies. 

As  to  the  crown  and  prosecutor,  v.  238;  as  to  the  defendant,  v.  239. 
Of  the  application  for,  when  to  be  made,  and  the  mode  of  applying  for, — as  to 


the  time  when  applicaXion  should  be  made, — in  general,  v.  241;  before  issue 
joined,  y,  242;  afier  verdict,  y,  242;  after  conviction,  v.  243;  after  judgment,  y. 
244;  before  appeal,  y.  244;  pending  an  appeal,  v.  245;  after  confession  by 
prosecutor,  y.  245. 

As  to  the  mode  of  applying  for, — of  the  notice, — when  essential,  v.  245;  of 
Ithe  time  when  to  be  given,  v.  246;  by  whom  to  be  given,  v.  247.  Of  the  afB-  ■ 
idavit,— when  essentia),  y.  247;  when  to  be  entitled,  v.  248^  requisites  to,  y. 
248.  By  whom  application  is  to  be  made,  v.  248;  motion  for,  when  to'^be  made, 
— in  term  time,  y.  248;  in  vacation,  v.  248.  Rule  for,  v.  249;  of  the  recogni- 
fcance, — of  taking  the  recognizance  and  of  sdreties,  v.  249;  of  the  sufficienoy 
of  the  sureties,  v.  252;  recognizances  on,  when  discharged,  v.  252. 

As  to  the  form, — of  the  stamp,  v.  252;  general  requisites, — it  roust  not  be 
(double,  y.  253;  it  must  be  substantially  consistent  with  the  record,  v.  253;  it 
must  be  specially  framed  after  a  verdict,  255;  it  need  not  show  the  offence  to  be 
contrary  to  statute,  v.  255;  when  and  by  whom  to  be  signed,  v.  255;  to  whom  to 
be  directed,  v.  256;  how  indorsed,  v.  256;  how  delivered,  v.  257. 

Eftect  of  statutes  restraining  the  courts  from  granting  a  cerliorart^  y.  257. 

As  to  its  operation, — as  to  what  proceedings  are  removed  by  in  relation  to  the 
^tate  of  the  cause,  y.  261 ;  of  its  influence  as  a  stay  of  proceedings,  v.  261 ;  as 
regards  the  bail  below,  v.  262;  effect  of  proceeding  after  delivery  of  the  writ,  y. 
262;  effect  of  its  beinjr  remanded,  v.  263.  ' 

As  to  Its  return, — in  what  cases  necessary,  v.  263;  form  of  the  return, — ^gen- 
firal  requisites,  v.  264;  of  the  seal,  v.  266.  By  whom  to  be  returned,  v,  266; 
.mode  of  making  the  return,  v.  276;  mode  of  impugning  the  returf>^  v.  268;  pun* 
/^hment  for  making  a  false  return,  v.  268;  punishment  for  not  returning,  y.  269. 

ftail  pn,-rin  what  cases  bail  is  required,  v.  269;  bail  whoq,  and  ip  what  njan? 
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CERTIORARI,  eoniimud. 

net  put  \nj  excepted  to,  and  justified,  v.  270;  of  the  liability  of  the  bail,  and 
how  dischaged,  y.  37 1 ;  consequences  of  not  putting  in  and  justifying  bail,  t. 

272. 

As  to  quashing  the  writ,  v.  273;  as  to  granting  a  second  certiorari^  f.  274; 
amendment  of  a  certiorari^  v.  274;  trial  and  subsequent  proceedings  in  the  supe- 
rior court,  V.  276;  costs  on  a  writ  of   certiorariy  v.  '216, 

CESSAVIT,  V.  286. 

CESSET  EXECUTIO.     (See  tits.  Execution;  Trespass.) 

CESSET  PROCESSUS,  xW.  733. 

CESSIO  BONORUM,  v.  288.     (See  8  B.  &  C.  477.  and  1  East,  6.) 

CESSION  OF  A  BENEFICE.     Sec  tits.  Advowsons;  Ecclesiastical  Persons.) 

CESTUI  QUE  TRUST.     (See  title  Trust  and  Trustee.) 

CESTUI  QUE  VIE.     (See  tit.  Trust  and  Trustee.) 

CESTUI  QUE  USE.     (See  tit.  Trust  and  Trustee.) 

CHALLENGE,  viii.  491. 

CHALLENGE  OF  JURORS,  xi.  739. 

CHAMBERS.     (See  tits.  Bail;  Poor;  Taxes.) 

CHAMPERTY,  xii.  397. 

CHANCE  MEDLEY.    (See  tit.  Murder.) 

CHANCERY,  V.  288 

CHAPELS,— law  repecting,  ▼.  433. 

CHARACTER,  — oblii^ation  of  master  to  give  a,  xii,  606.     (See  tit.  Libel.) 

CHARITABLE  USES,  xii.  710. 

CHARITIES,  xii.  710 

CHARITIES,  APPRENTICES  BY,  ii  94. 

CHART.     (See  tit.  Copyright.) 

CHAPTER,  vi.  611. 

CHARTER  PARTY,— definition  of  charter  party,  v.  297;  as  to  the  difference  be^ 
tween  a  chartered  and  general  ship,  and  a  charter-party  and  a  bill  of  lading,  y. 
297;  as  to  the  diflference  between  an  agreement  for   a  charter  and  a  charte  r 
party,  v.  298;  of  the  parties  to  a  charter-party,  an^  the  interest  they  have  in  the 
vessel, — of  the  parties  to  a  charter-party,  v.  298;  of  the  interest  the  parties  to  ^ 
charter-party  have  in  the  vessel,  v.  299, 

Relative  to  the  stamp,  v.  303;  relative  to  the  form  of  a  charter-party, — ii| 
general,  v.  303;  as  to  its  being  in  writing,  v.  305;  as  to  its  being  under  seal,  v,  305 ( 
as  to  its  being  indented,  v.  305;  as  to  its  date,  v.  305;  as  to  the  description  of  the 
parties,  v.  3C^;  as  to  the  description  of  the  vessel  and  its  burthen,  v.  306;  as  to 
the  description  of  the  voyage,  v.  307;  as  to  the  penal  clauses  in  a  charter-party, 
T.  307. 

As  to  the  commeneement  of  the  operation  of  a  charter-party,  v.  309;  as  to 
the  construction  of  charter-parties, — in  general,  v.  309;  with  reference  to  par- 
ticular covenants  on  the  part  of  the  master  and  owners, — as  to  covenants  and 
consequent  duties  appertaining  to  the  due  appointment  and  sea-worthiness  of  the 
ship,^ — as  to  the  seaworthiness  of  the  ship  itself,  v.  313;  as  to  the  due  appoint- 
ment of  the  ship, — as  to  her  furniture,  v.  315;  as  to  the  crew  and  captain,  v.  317; 
«s  to  a  pilot'being  provided,  y.  319.  As  to  provisioning  the  ship,  v.  319;  as  to 
papers  necessary  for  the  ship,  v.  321 . 
As  to  covenants  and  subsequent  duties  appertaining  to  the  loading  the  ship, 
As  to  proceeding  to  the  loading  port, — ^in  general,  v.  3i2;  as  to  altering  such 
port  when  once  fixed,  v.  32.3. 

As  ro  loading  the  vessel, — general  rule^  v.  323;  as  to  loading  a  full  and  com-r 
plete  cargo,  V.  324;  as  to  the  manner  of  loading,  stowing,  &c.  v.  326;  as  to 
with  what  goods  the  owner  is  bound  under  a  covenant  to  load  the  vessel  or  re- 
ceive on  board,  v.  326. 

As  to  covenants  and  consequent  duties  appertaining  to  the  commencement  and 
performance  of  Hhe  voyage. 

As  to  the  covenant  to  sail, — from  the  port  of  delivery,  v.  327;  in  general,  v. 
327;  with  the  first  fair  wind,  v.  328;  on  or  before  a  certain  period,  y.  330;  vfit'i 
pejayoj,v.  33?. 
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CHARTER-PARTY,  coniinuedy 

As  to  the  covenant  to  perform  the  particular  voyage,— in  general,  ▼.  341 ;  u 
to  its  alteration,  v.  34T;  as  to  its  abandonment,  v.  349. 

As  to  the  covenant  relating  to  the  delivery  of  goods, — in  what  cases  there 
roust  be  a  delivery,  v.  350;  what  delivery  is  sufficient, — as  relates  to  the  place  of 
delivery,  v.  353 — parties  to  whom  the  delivery  is  to  be  made,  v.  355— manner 
and  mode  of  delivery,  v.  356. 

With  reference  to  particular  covenants  and  consequent  duties  on  the  part  of 
the  hirer  of  the  vessel, — to  procure  a  licence,  v.  358;  to  furnish  a  cargo,  v.  363. 
As  to  the  exceptions  usually  introduced  into  charter  parties,  limiting  the  ow- 
ner's liability,  and  herein  of  hisfgeneral  responsibility ,— of  the  general  liability  in- 
curred by  the  owner  or  master  of  a  vessel  entering  into  a  charter-party,  v.  370. 
Of  the  exceptions  generally  introduced  into  charter-parties, — as  to  restraints 
of  princes,  and  of  embargoes,  v.  371;  as  to  perils  of  the  sea,  v.  375;  as  to 
embezzlement  or  barratry,  v.  379. 

As  to  the    dissolution^  of  the  charter   party,  v.  380;  as  to  demurrage,  v. 
-380;  as  to':freight,  v.  380;  as  to  primage,  privilege,  average,  passengers,  pilotage, 
and  port-charges,  v.  380. 
As  to  the  remedies  by,  and  against,  owners  and  masters-of  vessels, 
By  action,— of  the  form  of  action, — by  the  owner  against  the  hirer,  ▼.  380;  by 
the  hirer  against  the  owner,  v.  382— K>f  the  cause  of  action,  v.  383;  of  the 
parties  to  the  action, — in  general,  v.  384;  in  case  of  joint  and  several  covenant^ 
T.  887.     Of  the  pleadings, — of  the  declaration,— of  the  venue,  v    388;  of  the 
body  of  the  declaration,  v.  388 — as  to  the  subsequent  pleadings,  v.  390;  of  the 
evidence,  v.  392;  of  the   damages,  v.  492;  of  liens  connected  with.     (See  tit. 
Lien.) 

CHASTITY.     (See  tit.  Seduction.) 

CHATTELS,— definition  of,  v.  392. 

.CHATTELS,  PERSONAL,— difioition  of,  v.  392. 

•CHATTELS,  REAL,— definition  of,  v.  363. 

£HEAT.     (See  tits.  Embezzlement,  False  Pretences,  Frauds  and  Cheats.) 

C)HECK, — relative  to  the  form,  v.  393;  stamp,  v.  394;  capacity  of  the  contracting 
parties,  v.  395;  consideration,  v.  395;  transfer,  v.  396;  payment, — with'  refers 
ence^to  the^tirae  when  it  becomes  due,  v.  396;  the  presentment,  v.  396;  its  be- 
ing considered  as  cash,  v.  398 ;  its  production  being  evidence  of  payment,  v, 
.898 — remedy  on  by  action,  v.  399;  relative  to  the  banker's  rights  and  liabilities, 
•V.  399;  relative  to  giving'a  check  where  the  party  has  no  effects,  v.  401. 

CHEESE,— when  ^Itheable,  xv.'54. 

CHEMICAL  DISCOVERIES.    (See  tit.  Patent.) 

CHERRIES,— when  titheable,  xv.  56. 

CHIEF  JUSTICE  AND  CHIEF  BARON,  v.  402. 

CHIEF  RENTS,  y.  402. 

CHIEF  USHER  AND  CRIER,  v.  402. 

CHILDREN.  (See  tits.  Distribution,  Statute  of.  Parent  and  Child,  School  ni 
Schoolmaster.) 

CHILD-STEALING,  xi.  777. 

CHIMNEY-MONEY,— statute  imposing,  v.  403. 

CHIMNEY-SWEEPER,— statute  respecting,  v.  404. 

CHIROGRAPH,  ix.  656. 

CHOSE  IN  ACTION,  v.  404, 

CHRISTMAS  DAY,  iv.  432. 

CHRISTIAN  NAME.    (See  tit.  Misnomer.) 

CHRISTIANITY,  V.  406. 

CHRONOMETER,— infant's  liability  for,  x.  539. 

CHRONOLOGY,— works  of.     (See  tit.  Copyright.) 

CHURCHES  AND  CHAPELS,— as  to  churches,— relative  to  the  manner  of  found- 
ing, V.  409;  relative  to  building  churches.  Sec,  in  England  and  Ireland,  v.  409; 
relative  to  the  consecration, — when  necessary,  v.  410;  time  of,  v.  410;  mode  of 
consecration  and  form  of,  v.  410;  relative  to  the  chancel,  v.  410;  relative  to  the 
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CHURCHES  AND  CHAPELS  conlinued, 

aisle,  V.  41 1 ;  relative  to  the  fittings  up  and  ornaments  in  the  church,— in 
general,  v.  411. 
In  particular, 

Of  the  communion  table,  v.  4 IS — pulpit,  v.  413 — reading  devk,  v.  413 — 
surplice,  v.  413 — font,  v.  413 — chest  for  alms,  ▼.  414 — bason  for  offertory,  v. 
414— chalice  and  other  vessels  for  the  communion,  v.  414 — bells,  v.  416 — 
bier,  v.  415 — bible  and  prayer-book,  v.  415— books  of  homilies,  ▼.  415— regis- 
ter-book, V.  415 — table  of  degrees,  v.  416 — ten  commandments,  v.  416— monu- 
ments, V.  416 — images,  v.  416 — organ,  t.  416.  In  whom  the  property  in  the  or- 
naments vests,  V.  417. 

Relative  to  the  freehold  of  the  church,  v.  418 — union  of  churches,  v.  416— 
the  celebration  of  marriages,  v.  418 — the  ringing  of  the  bells,  v.  418. 
The  repairs, 

Who  is  bound  to  repair,  v.  419;  who  can  enforce  the  repairs,  t«  421;  of  re- 
pairing united  churches,  v.  4'23. 
Relative  to  the  church-rate, 

By  whom  and  where  to  be  made,  v.  422;  of  the  persons  and  things  chargea- 
ble,— in  respect  of  land,  v. .  423;  as  to  double  rates,  v.  433 — lands  lying  in 
another  parish,  v.  423 — tenant  and  landlord,  v.  423 — the  founder,  v.  424 — the 
rectory,  v.  424 — the  inhabitants  of  several  vills  in  one  parish,  ▼.  424— the  hall 
of  a  company,  v.  424 — a  stall  in  a  market,  t.  424.  Of  the  mode  of  assessing  the 
rate,  v.  425---appeal  against  the  rate,  v.  425 — mode  of  enforcing  compliance 
with  the  rate,  v.  425 — levy  for  the  non-payment  of  the  rate,  v.  428. 
Relative  to  profaneness  in  the  church 

fiy  making  an  arrest,  v.  429 — holding  fairs  and  markets,  v.  429 — ^holding  tem- 
poral courts,  V.  429 — hdding  plays,  v.  429^ — having  feasts,  v.  429 — having  mus- 
ters, T.  429 — brawling,  v.  430— disturbing  the  congregation  during  divine  ser- 
vice, V.  430. 

Relative  to  the  church  way,  v.  431 — non-conformity  to  the  worship  of  th» 
church,  V.  431 — burglary  in,  v.  432 — larceny  in,  v.  433. 
As  to  chapels. 

Relative  to  private  chapels,  v.  433 — free  chapels,  t.  433 — chapels  of  ease,  y* 
433 — the  repair,  v.  434 — the  celebration  of  marriage,  ▼.  434. 
CHURCHWARDENS, — of  the  persons  who  are  or  are  not  bound  to  serve  as  church*^ 
wardens,  v.  435. 

Of  the  choice  and  swearing  of  churchwardens,— of  the  choice, — time  of  elec* 
tion,  V.  436;  place  of  election,  v.  436;  how  many  may  be  elected,  v.  436;  manner 
of  conducting  the  election,  v.  436;  who  may  vote,  v.  437;  mode  of  compelling  the 
election,  v.  441 ;  of  the  swearing,  v.  441. 
Duties  of, 

In  general,  v.  443;  in  particular, — to  account,  v.  445;  to  make  rates,  v.  447; 
to  present,  v.  449^.  Rights  of,  v.  450;  liabilities  of,  v.  450;  disabilities  of,  v» 
451 ;  of  their  authority  being  joint  or  several,  v.  453;  of  displacing  or  remov- 
ing of,  V.  453;  as  to  the  time  they  continue  in  office,  v.  453. 

Remedies  by  and  against, — of  actions  by, — when  Ihey  may  sue,  v.  453;  in 
what  manner  to  sue,  v.  454;  declarations  by,  v.  454;  of  actions  against,  r.  454^ 
of  their  relief  in  equity,  v.  456;  remedy  by  one  churchwarden  against  another, 
T.  456. 
CHURCH- YARDS, — as  relates  to  enlarging  and  altering  church-yarde  and  boria! 
grounds,  v.  459,— -building  in  church-yards,  v.  460 — the  boundaries  of  church- 
yards, V.  460 — repairing  church-yards,  v.  461 — trees  growing  in  church-yards, 
V.  461— ways  through  church-yards,  v.  462, 
CINQUE  PORTS,  v.  462. 
CIRCUITS,  V.  463. 
CIRCUITY  OF  ACTION,  i.  199, 

CIRCUMSTANTIAL  EVIDENCE.     (See  tit.  Evidence.) 
CITATION,  viii.  537, 
CITY.    (See  tit.  London.) 
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CLANDESTINE  REMOVAL,  viii.  435. 

CLEARING  HOUSE.     (See  tits.  Banker;  Bills  anil  notes.) 

CLERGY,  viii.  612. 

CLERGY,  BENEFIT  OF,  v.  464.     (Abolished  by  7  fc  8  Geo.  4,  c.  28,  s.  6;  and 

see  sec.  7,  as  to  all  offences  wiihoul  benefit  of  clergy  being  capital,  and  aU  alKcn 

being  punishable  by  transportation,) 
CLERGYMEN,  viii.  512. 
CLERK,  viii.  523. 
CLERK  OF  ARRAIGNS,  v.  475. 
CLERK  OF  ASSIZE,  v.  476. 
CLERK* OF  ATTORNIES,  ii.  504, 
CLERK  IN  CHANCERY,  V.  477. 
CLERK  IN  COURT,  v.  477. 
CLERK  OF  THE  CROWN,  v.  477. 

CLERK  OF  THE  COMMITMENTS  AND  SATISFACTIONS,^  478. 
CLERK  OF  THE  COMMON  BAILS,  v.  478. 
CLERK  OF  AFFIDAVITS,  v,.  478. 
CLERK  OF  THE  DAY  RULES,  v.  478. 
CLERK  OF  THE  DECLARATIONS,  v.  478. 
CLERK  OF  THE  DOCKETS,  v.  478. 
CLERK  OF  THE  ERRORS,  v.  478- 
CLERK  OF  THE  ESSOIGNS,  v.  479.' 
CLERK  OF  THE  ESTREATS,  v.  479. 
CLERK  OF  THE  GRAND  JURIES,  v.  479? 
CLERK  OF  THE  HANIPER,  v.  479. 
CLERK  OF  THE  ENROLMENTS,  v.  479. 
CLERK  OF  THE  JUDGMENTS,  v.  479. 
CLERK  OF  THE  JURIES,  v.  479. 
CLERK  OF  THE  MARKET,  v.  480. 
CLERK  MARSHAL  OF  THE  KING'S  BENCH,  v.  48tf. 
CLERK  OF  THE  NIHILS,  v.  480w 
CLERK  OF  NISI  PRIUS,  v.  481. 
CLERK  OF  THE  OUTLAWRIES,  v.  48 1 : 
CLERK  OF  THE  PAPER  OFFICE,  vi  481. 
CLERK  OF  THE  PAPERS,  v.  481. 
CLERK  OF  THE  PATENTS,  v.  481. 
CLERK  OF  THE  PEACE,— of  the  choice  add  swearing  of^  v.  482;  doties  of,i. 

482;  rights  of, — as  to  fees,  v.  483;  as  to  costs,  v.  484. 

Liabilities  of,  v.  485;  disabilities  of,  v.  485;  of  displacing  or  removiog  of,-  f«48& 
CLERK  OF  THE  PE1.LS,  v.  488. 
CLERK  OF  THE  RULES,  t,  489. 

CLERK  OF  THE  RULES  ON  THE  CROWN  SIDE,  v.  489 
CLERK  OF  A  TOWN,  v.  489. 
CLERK  OP  THE  TREASURY^  t.  489v 
CLIPPING  COIN,  V.  523. 
CLOSE.     (See  Trespass.) 
CLOTHIER,  v.  490. 
CLOVER,— when  titheable,  xv.  54. 
CLOCKS  AND  WATCHES,  v.  491. 
COLE  SEED, — when  titheable,  xv.  54. 

CLUB,  ix.  160. 

COACH-OWNER.     (See  tits.  Carrier;  Driving;  Stage  Coach.) 

COAL-MINE.     (See  tits.  Mines;  Rent;  Trespass;  and,  for  statutes  relating  AertMf 

tit.  Coals. 
COAL-NOTE,    ^See  fit.  BHls  and  Notes.) 
COALS  V.  492. 

COCK-FITTING,    (See  tits.  Gaming;  Wager.) 
CODICIL,  XV.  402. 
COFFEE-HOUSE^  x.  S14, 
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COFFIN, — when  an  iron  one  can  be  used,  iv.  769. 
COGNIZANCE,  xv.  269. 

COGNOVIT, — relative  to  the  time  when  it  may  be  given,  v.  497;  relative  Co  stamp  and 
form  of, — as  to  the  stamp,  v.  498;  as  to  the  form,  v.  498. 

Relative  to  its  execution,  v.  499, — its  beinp  filed,  v.  500, — its  effect  and  oper- 
ation, V.  501, — the  judgment  on,  v.  501, — actions  on  cognovits  given  in  Ireland, 
V.  502, — costs,  v.  503. 
COHABITATION.     (See  tits.  Adultery;  Baron  and  Feme;  Bastar^.) 
CO-HEIR,  X.  303. 
COLLATERAL  SECURITY  OR  UNDERTAKING.     (See  tits.  Contract;  Cot- 

enant;  Frautfs,  Statute  of;  Stamp.) 
COLLATERAL  DESCENTS,  viii.  33. 
COLLATIVE,— advowson,  i.  307. 

COLLECTOR.     (See  tits.  Post-horse  Act;  Rent;  Taxes.) 
COLLEGES.     (See  tits.  Hospital;  Mandamus;  Mortmain;  Physicians,   College  of; 

University;  Visitor.) 
COLONEL,  ii.  269. 

COIN  AND  COINAGE,— relative  to  the  meaning  of  the  term  "  coin,"  v*.  507;  rela- 
(ive  to  the  right  uf  coinage,  v.  507;  relative  to  the  instruments  of  coinage,— as 
to  offences  connected  with, — as  to  what  constitutes  such  offences,  v.  509;  as  to 
the  indictments  and  subsequent  proceedings  incident  thereto, — as  to  the  indict- 
ment, V.  514, — pleas,  v.  514,— evidence,  v.  514,^-witne8ses,  v.  5 15, — -judgment 
and  punishment,  v.  515. 

Relative  to  counterfeiting  the  coin — of  this  realm. 

As  to  the  king^s  money,  v.  516;  as  to  the  copper  coin  of  this  realm,  v.  517; 
of  Mher  countries,  v.  617;  as  to  what  will  constitute  the  offence,  v.  517;  as  to 
the  parties  by  whom  the  off>.nco  may  be  committed,  v.  519. — as  to  the  indict- 
ment and  proceedings  incident  thereto, — with  reference  to  the  king^s  money ,^- 
as  to  the  indictment,  v.  520, — pleas^v.  521, — evidence,  v.  521 — witnesses,  v. 
522,— judgment  and  punishment,  v.  522, — ^prosecutor's  reward,  v.  522;  with  re- 
ference to  the  copper  coin  of  this  realm, — as  to  the  indictment,  v.  522, — as  to 
die  pleas,  v.  523, — evidence,  v.  523, — judgment  and  punishment,  v.  523;— 
with  reference  to  foreign  coin,  y,  523. 
Relative  to  impairing  the  coin. 

As  to  what  constitutes  the  offence,  v.  523;  as  to  the  parties  by  whom  (he  of^ 
fence  may  be  committed,  v.  524;  as  to  the  indictment  and  proceedings  incident 
t4iereto,--^as  to  the  indictment,  v.  524, — pleas,  v.  524, — evidence,  v.  524, — wit- 
nesses,  V.  524, — judgment  and  punishment,  v.  524. 

As  to  the  importation  or  exportation  of  counterfeit  or  light  money. 
With  reference  to  the  importation  of  such  money,  v.  524;  with  reference  to 
fhe  exportation  of  such  money,  v.  525. 

Relative  to  receiving,  uttering,  or  tendering  counterfeit  coin  of  this  realm — as 
to  receiving,  paying,  or  putting  of,  ^c.  the  king's  money. 

As  to  what  constitutes  the  offence,  v.  526;  as  to  the  parties  by  whom  the  of- 
fence may  be  committed,  v.  527;  as  to  the  indictment  and  proceedings  incident 
thereto — as  to  the  indictment,  v.  528; — pleas,  v.  528; — evidence,  v.  529; — ^judg* 
ment  and  punishment,  v.  529.  ' 

The  copper  coin  of  this  realm, — as  to  what  constitutes  the  offence,. v.  529; 
as  to  the  parties  by  whom  the  offence  may  be  committed,  v.  529;  as  to  the  in** 
dictment  and  proceedings  incident  thereto, — as  to  the  indictment,  v.  529, — pleaa, 
▼.  530,-^-evidence,  v.  530, — judgment  and  punishment,  v.  530. 

As  to  uttering  or  tendering  counterfeit  money  in  payment,  of  this  realm. 
.    As  to  what  constitutes  the  offence,  v.  530;  as  to  the  parties  by  whom  the  oip 
fence  may  be  committed,  v.  532. 

As  to  the  indictment  and  proceedings  incident  thereto, — as  to  the  indictment, 
▼.  532, — pleas,  v.  534,— evidence,  v.  534, — ^judgment  and  punishment,  v.  536. 
Of  other  countries, — as  to  what  constitutes  the  ofTence,  v.  536;  the  parties foj 
-^    whom  the  offence  may  be  committed,  v.  537;  the  indictment  and  proceedings  is^ 
cident  thereto,  v.  537. 
VOU  XV.  47 
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COIN  AND  COINAGE,  continued. 

Relative  to  buying  and  selling  the  current  coin.  , 

As  to  what  constitutes  the  ofience,  v.  537,  as  to  the  indictment  and  proceed- 
ings incident  i hereto, — as  lo  the  indictment,  v.  538, — pleas,  v.  538, — evidence, 
V.  538, — indictment  and  punishment,  v.  588. 

COLONIES  OR  PLANTATIONS,— of  the  laws  of  the  mother  country  in  force  in 
the  colonies,  v.  539;  of  the  internal  regulations  of  the  colonies,  of  the  general 
system  ol  the  internal  regulations,  v.  543;  of  the  punishment  of  crimes  and  re- 
dress for  civil  injuries, — of  the  punishment  of  crimes,  v.  546, — of  the  redieaa  of 
civil  injuries  and  breaches  of  contract  v.  547. 

Colour  I  ooK,v.  1. 

COLOUR  IN  PLEADING.     See  tits.  Declaration,  Pleas,  Replication,  Rejoinder.) 

COLOURABLE  POSSESSION.     (See  tus.  Ejectment,  Vendor  and  Purchaser.) 

COMBINATIONS.     (See  tits.  Conspiracv;  Conviction;  Master  and  Servant.) 

COMMENCEMENT  OF  ACTION.     (See  lit.  Penal  Action.) 

COMMISSION,  .xiii.  755. 

COMMISSION  OF  BANKRUPTCY,  iii.  577. 

COMMISSIONERS.     (See  tits.  Affidavit;  Bankrupt;  Customs;  Excise;  I nclosure; 

Insolvent  Debtors;  Lunatic;  Navigation;  Roads.) 
COMMITMENT,  relative  to  the  offences  for  which  a  party  may  be  committed. 
In  general,  v.  555;  in  particular,  v.  556. 
Relative  to  who  may  commit. 

Ad  to  the  houses  of  parliament,  v.  557; — King's  Bench,  v.  557; — Common 
Pleas  and  Exchequer-^  v.  557; — Admiralty  Court,  v.  557; — privy  council  and  sec* 
retary  of  state,  v.  558, — board  of  green  cloth,  V.  558, — juslicea  of  the  peace,  t. 
559, — courts  of  aldermen,  v.  559;  relative  to  the  time  of  commitment,  v.  560;, 
relative  to  what  is  to  be  done  previous  to  the  commitment,  v.  560;  relative  to  the 
prison  where  the  offender  may  be  committed  to,  and  the  manner  x>f  conunittingy 
V.  561. 

Relative  to  the  form  of  the  commitment, — general  requisites,  v.  562;  paTtica* 
lar  requisites,-^as  to  its  stating  the  title  of  statutes,  v.  562;  as  to  its  stating  the 
authority  to  commit,  v,  563;  as  to  its  staling  the  names  of  prosecutor,  wilnessea^ 
and  prisoner,  v.  564;  as  to  its  stating  the  prison  where  the  offender  is  conmitted, 
v.  565;  as  to  its  stating  the  time  of  imprisonment,  v.  565;  as  to  its  stating  the 
distribution  of  a  penalty ,-v.  567;  a«  td  its  stating  the  offence, — in  general,  v. 
568;  in  particular, — (or  contempts,  v.  569;  for  rescuing  goods  and  prieenera,  v. 
669;  for  bein^  a  rogue  and  vagabond,  v.  570;  for  treason,  v.  570;  mode  of  try* 
ing  its  tenability,  v.  571. 

Relative  to  the  officer's  duty  on  a  commitment,  v.  57 1, — the  expeneea  of  com*' 
mitment,  v.  571, — the  gaoler's  receiving   prisoners,  v.  572, — ^a  copy  of  the 
commitment,  v.  572,-^ertifying  the  commitment,   v.   574,— discb&rguig  the 
commitment,  v.  57^. 
COMMITTEE.     (See  tits.  Attorney;  Stock  Joint  Company.) 
COMMITTKE  OF  LUNACY,  xii.  393. 

COMMITTITUR, — in  what  cases  necessary,  v.  5%5\    by  whom  to  l>e  made  out,  r, 
576;  relative  (o  the  entry  of,  v»  576;  relative  to  a  second,  v^  57*7;  evidence  of^  tv- 
578;  amendment  of,  v.  578. 
COMMODATUM, — bailment,  iii.  370. 

COMMON, — general  definition  of  the  term,  v-.  682;  relative  to  the  origm  of  rigbta  of 
common,  v.  582;  relative  to  the  different  classes  of  rights  of  oomnDooy— as  te 
common  of  pasture, 

As  to  common  of  pasture  appendant, 

Of  its  nature  in  general,  v-.  584;  of  the  variations  to  which  this  right  is  subject, 
v.  585;  of  the  parties  who  may  enjoy  it.  v.  590;  of  the  mode  in  which  h  ia  to  be 
enjoyed,  v.  592. 

As  to  common  of  pasture  appurtenant. 

Of  its  nature  in  general,  v.  592;  of  the  variations  to  which  this  right  is  subject, 
T.  596^  of  the  parties  who  may  enjoy  it,  v.  597;  of  the  mode  in  which  it  is  to  be 
enjoyed,  V.  597. 
As  to  domioop  of  pasture  because  of  vicinage^ 
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COMMON,    canlmtud. 

Of  its  nature  in  general,  ▼.  998 ;  of  the  Tariations  to  which  this  right  is  tuhjeet, 
y.  600;  of  the  parties  who  are  entitled  to  enjoy  it,  v.  600;  of  the  mode  in  which 
it  is  to  be  enjoyed,  v.  600. 

As  to  common  in' a  forest. 

Of  its  nature  in  general,  v.  600;  of  the  variations  to  which  this  right  is  subject, 
▼.  601 ;  of  the  parties  by  whom  it  may  be  enjoyed,  v.  60i;  Of  the  mode  in  which 
it  is  to  be  enjoyed,  v.  602, 

As  to  common  in  gross. 

Of  its  nature  in  general,  v.  603;  as  to  what  other  commons  are  convertible 
into  commons  in  gross,  v.  60-3;  of  the  variations  to  which  the  right  of  common 
jo.gross  is  subject,  v.  603;  of  (he  parties  who  may  enjoy  it,  v.  606;  of  the  mode 
In  which  it  is  to  be  enjoyed^  v.  607. 

As  to  common  of  estovers. 

Of  its  nature  in  general,  v.  607;  of  the  variations  to  which  this  right  is  sub* 
^ect,  ▼.  608;  of  the  parties  who  may  enjoy^his  right,  v.  609;  of  the  mode  in 
which  this  right  is  to  be  enjoyed,  v.  610. 

As  to  common  of  turbary,  ' 

Of  its  nature  in  general,  v.  610;  of  the  variations  to  which  this  right  is  sub- 
ject, T.  6n ;  of  the  parties  who  may  enjoy  it,  v.  611;  of  the  mode  in  which  it  it 
(0  be  enjoyeii,  T«  612 

As  to  common  of  piscary, 

Of  its  nature  in  general^  v.  -613;  of  the  variations  to  which  this  right  is  sub- 
ject, V.  613;  of  ihe  parties  who  may  enjoy  the  privilege,  v.  614;  of  the  mode 
in  which  it  is  to  be  ehjoyed,  v  614. 

Relative  to  the  privileges.and  disabililiesof  the  parties  interested  in  the  waste. 

As  to  the  privileges  and  disabilities  of  the  lord, — to  use  the  commoain  general, 
▼.  614;  to  build  houses  on  the  waste,  v.  618;  to  grant  leases  of  the  waste,  v. 
€19;  to  approve, — in  general,  v.  6*20;  as  to  what  may  be  approved,  v. -622;  as 
to  the  parties  who  are  entitled  to  approve  v.  625;  as  to  the  mode  of  approving, 
▼,  627; — to  summon  a  jury  to  enquire  of  misfeazances  done  to  the  waste,  v.  627. 

As  to  the  privileges  and  disabihties  of  commoners, — con!»idered  with  reference 
to  their  power  to  enjoy  the  common,  v.  627;  considered  with  reference  to  their 
«  ^ower  to  confer  a  temporary  or  absolute  right  of  common  on  others,  v.  628. 

Relativis  to  the  remedies  to  protect  the  rights  appertaining  to  the  waste,  and 
privileges  incident  thereto,  on  the  part  of  the  lord, 

By  action. 

Of  the  form  of  action, — as  to  the  action  of  ejectment,  v.  632;  as  to  the  action 
'«f  trespass,  v.  633;  as  to  the  action  on  the  case,  v.  634. 

Of  the  parties  to  the  action,  v,  634, — declaration,  v.  634, — subsequent  plead- 
ings, v.  635, — evidence,  V.  650. — wit  nevuses,  v.  659, — verilict  and  damages,  r. 
«6I, — costs,  V.  662. 

By  distress,  v.  663; — on  the  part  of  the  commoner. 

By  action, — where  to  be  brought,  v.  666;  of  the  form  of  action,  v.  666, — par- 
ties to  the  action,  v.  67i, — pleadings,  v.  672, — evidence,  v.  684,— witnessefi 
▼.  688, — verdict.  See  v.  688, — costs,  v.  688;  by  distress,  v.  689. 

Relative  to  the  extinguishment,  suspension,  and  revival  of  rights  of  common. 

As  to  the  extinguishment  of  rights  of  common — by  unity  of  possession,  v. 
691;  by  release,  v.  693;  by  severance,  v.  693;  by  approvement,  v.  69 4;' by  in- 
closures,  v.  694;  by  enfVanchisement,  v.  694.     As  to  the  suspension  of  rights  of 
common,  v.  695;  as  to  the  revival  of  rights  of  common,  v.  696. 
.COMMON  BAIL,— in  the  King's. Bench, 

Relative  to  the  cases  whore  camnnon  hail  is  nece^tsary,  v«  697;  relative  to  the 
persons  for  whom  common  bail  may  be  filed,  v.  G97. 

Relative  to  the  time  and  mode  of  filing  common  bail— by  defendant,  v.  697: 
by  plaintiff,  accordinor  to, the  statute,  v.  689;  a»  to  the  penalty  for  not  filin;;  com- 
mon bail,  V.  700.  Relative  to  the  appDcation  for  discharging  on  common  bail,  v. 
701. 

In  the  Exchequer,  v.  701 ;  of  the  attorney's  undertaking  to  file  the  common 
bally  T.  701. 


81f  INDEX. 

COMMON  COUNCIL.     (See  tit.  Corporation.) 

COMMON  COUNTS.  (See  tits.  Annuity,  Arbitration  and  Award,  Awnmunt^ 
Bankrupt,  Bills  and  Notes,  Charter-party,  Composition  with  creditors,  Con- 
tract, Contribution,  Covenant,  Declaration,  Frauds,  Statutes  of,  Goods  sold 
and  delivered,  Guarantee,  Insurance,  Money  lent,  Money  paid.  Money  bad 
and  Received,  Parly-wall,  School  and  Schoolmaster,  Tolls,  Wager,  Warranty.^ 

COMMON  INFORMER      (See  tits.  Informer,  Penal  Actions,  Qui  Tam  Actiona.) 

COMMON  PLEAS,  v.  702. 

COMMON  RECOVERY,  xiv.  143. 

COMMON  SCOLD,  iv.  157. 

COMMONS,  HOUSE  Of ,— as  to  the  mode  of  suing  membera  of  the  House  of 
Commons,  v.  167. 

Privileges  of  members  of  the  House  of  Commons.     From  being  holden  to 
*     bail,  V.  703,  attached,  v.  705,  taken  in  execution,  v.  706. 

Disabilities  of  members  of  the  House  of  Commons,  v.  706;  relative  to  tie 
privileges  of  the  servants  o(  members  of  the  House  of  Commons,  v.  706. 

COMMUNION  TABLE,  v.  412. 

COMPANIES.     (See  tits.  Corporation,  Stock  Joint  Company.) 

COMPARISON  OF  HANDS.     (See  tit.  Evidence.) 

COMPASSING.     (See  tit.  Treason.) 

COMPENSATION,  v.  706. 

COMPERUIT  AD  DIEM,  v.  708. 

COMPETENCY  OF  WITNESSES,  xv.410. 

COMPOSITION,  XV.  79. 

COMPOSITION  WITH  CREDITORS,  DEEDS  OF  TRUST. 

Compo5^ition  with  creditors, — of  the  nature  and  requisites  of  the  deed  or  eenf* 
position  contract,  vi.  '2;  of  the  assent  of  creditor,  vi.  3;  of  the  consideration  ibf 
such  assent,  vi.  7;  of  the  construction  and  effect  of  the  deed  or  composilioo 
contract,  vi.  11;  of  fraudulent  preference,  vi.  15;  of  avoidance  of  the  deed  of 
composition  contract — by  nonperformance  of  acts  to  be  done  by  the  debtor,  vi 
*  19j  by  acts  of  fraud  or  misrepresentation,  vi.  20;  of  the  mode  of  taking  advan- 

tage of  the  deed  or  composition  contract,  vi.  21 ;  of  producing  corapositioD  deeds 
in  evidence,  vi.  22;  of  collateral  parties,  sureties,  and  trustees,  affected  by  a  deed 
or  composition  contract,  vi.  22;  of  compositions  as  connected  with  bankruptcyi 
vi.  22;  of  stamping  deed,  or  contract  of  cpmposition,  vi.  23. 
Deeds  of  inspection,  vi.  24;  letters  of  licence,  vi.  24. 

CO'MPOUNDING— relative  to  civil  proceedings. 

When  allowed — in  general,  vi.  25,  application  for  leave  to  compoand,  when, 
how  made,  and  to  whom,  vi.  27;  as  to  the  composition  money,  vi.  28;  as  to  re- 
scinding the  order  for  compounding,  vi.  29;  consequences  of  compounding  with- 
out leave  of  the  court,  vi.  29; 

Relative  to  criminal  proceedings — felomes,  vi.  31;  misdemeanors,  vi.  SI; 
offence  of,  when  bailable,  vi  31. 

COMPOUND  INTEREST.     (See  tit.  Interest.) 

COMPOUND  LARCENY.     (See  tit.  Larceny.) 

COMPROMISE,  vi.  32. 

COMPULSION.     (See  tit.  Trespass.) 

COMPULSIVE  CLAUSES.     (See  tit.  Lords'  Act.)   . 

COMPUTATION  OF  TIME,    (See  tits.  Bail,  Bankrupt,  Bills  of  Exchange,  and 
Promissory  Notes,  Time,  Warrants  of  Attorney.) 

CONCEALMENT.     (See  tits;  Bankrupt,  Bastard,  Fraudulent  Assignment.) 

CONCERTED  ACTS  OF  BANKRUPTCY,  iii.  640. 
•CONCLUSION.     (See  tits.  Declaration,  Deed,  Pleas,  Replication,  Reioinder.) 

CONCURRENT  CONDITIONS.     (See  tit.  Conditions. ) 

CONCURRENT  LEASES.     (See  tit.  Lease.) 

CONDEMNATION.     (See  tils.  Insurance,  Prize,  Ship  and  Shipping.) 

CONDITIONS, — definition;  di-Terence  between  a  condition,  a  limitation,  and  a  cove* 
nant,  vi.  35;  how  conditions  may  be  created->by  express  words,  vi.  37,    by  im- 
plication, vi.  39,  by  express  words  in  a  separate  instrument.!  vi.  39;  to  what  60- 
^     tate  or  personal  chattels  conditions  may  be  annexed — ^to  whal  estates,  ri*  40. 
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CONDITIONS,  emdmued. 

To  an  estate  in  fee  flimple.  (See  tit.  Fee  Simple,  Estate  in.) — io  tail.  (See 
tit.  Tail,  Estate  in, — for  life.  (See  tit.  Life,  Estate  for,) — for  years.  (See  tit. 
Years,  Estate  for.) — to  what  personal  things  or  contracts,  yi.  40;  at  what  time 
conditions  may  be  annexed,  vi.  41. 

To  whom  conditions  may  be  reserved,  and  upon  whom  binding. 
To  whom  conditions  may  be  reserved,  vL  41 ;  upon  whom  binding,  vi.  42;   of 
conditions  precedent  and  subsequent,  vi.  43;  of  disjunctive  conditions,  vi.  54; 
of  the  manner  in  which  conditions  are  to  be  construed,  vi.  66. 
Of  invalid  conditions,  by  being  illegal,  at  common  law. 

Immoral,  vi.  57;  in  restraint  of  trade,  vi.  58,  in  restraint  of  marriase,  vi.  58; 
to  commit  maintenance,  vi.  58;  not  to  give  evidence,  vi.  58;  in  restramt  of  the 
liberty  of  the  subject,  vi.  58. 
By  statute. 

Bribery.    (See  tit  Bribery. )  gaming.     (See  tit.  Gaming,)  ransom  of  a  captur- 
ed ship.     (See  tit.  Ransom,)  sale  of  offices.     (See  tit.  Offices,  Sale  of,)  simony. 
(See  tit.  Simony.)  stock-jobbing.   (See  tit.  Stockjobbing.) 
By  being  repugnant. 

With  the  estate,  vi.  59;  with  the  other  parts  ot  the  same  deed,  or  in  itself,  vi. 
61  y  by  being  impossible,  vi.  61;  by  being  uncertain,  vi.  6*2;  of  the  consequences 
of  void  conditions,  vi.  62;  of  conditions  partly  void  and  partly  valid,  vi.  63. 
Of  the  performance  of  condition:^. 

By  whom,  vi.  63;  to  whom,  vi.  64;  at  what  time,  vi.  65;  at  what  place,  vi.  67; 
what  is  a  sufficient  performance,  vi.  67. 
Of  the  breach  of  conditions. 

What  constitutes  a  breach  in  general,  vi.  68;  when  a  notice  is  necessary,  vi. 
69;  when  a  request  is  necessary,  vi.  70;  when  a  tender  and  refusal  are  necessa- 
ry, vi.  72. 

Of  excusing  the  non-performance,  on  account,  of  the  act  of  God,  vi.  73  'y^^ 
law,  vi.  75, — the  party,  vi.  75,  a  stranger,  vi.  76;  of  the  remedies  for  non-per* 
formance,  and  who  are  entitled  to  lake  advantage  of  them,  vi.  77. 
CONDITIONAL  ABANDONMENT,  xi.  436. 
CONFEDERACY.     (See  tit.  Conspiracy.) 

CONFESSION  AND  AVOIDANCE.  (See  tits.  Pleas,  Replication,  Surrejoinder.) 
CONFINEMENT.     (See  tit.  Imprisonment.)  • 

CONFESSIONS  AND  ADMISSIONS,— as  lo  civil  proceedings,— by  written  docu. 
ments,  vl  81;  by  individuals,  vi.  81 ; — as  to  criminal  proceedings, — when  volun-* 
tary,  vi.  81, — when  hot  voluntary,  vi.  82, — by  whom  to  be  made, — by  principals, 
vi.  85;  by  accomplices.     (See  tit.  Accomplice;) — effect  of,  vi.  86;  how  proved, 
vi.  86. 
CONFIRMATION.     (See  tits.-r^aroix  and  Feme,   Contract,  Covenant,   Devise, 
Ejectment,  Executor  and  Administrator,  Infant,  Leases,  Legacy,  Power,  Rent, 
Tenants  in  Common,  Will. 
CONFISCATION.  (See  tits.  Prize;  Ship  and  Shipping.) 
CONIES  x   179 

CONJUGAL  RIGHTS.     (See  tit.  Baron  and  Feme.) 
CONSANGUINITY.     (See  tit.  Descent.)     , 
CONSCIENCE,  COURT  OF.  (See  tit.  Requests,  Court  of) 
CONSECRATION,  v.  410. 

CONSENT.  (See  tits.  Baron  and  Feme,  Contract,  Marriage. 
CONSENT  RULE,  viii.  619. 

CONSEQUENTIAL  DAMAGE.     (See  tits— Damages,  False  Imprisonment,  Li- 
bel, Malicious  Arrest,  Malicious  Prosecution,  Master  and  Servant,  Seduction, 
Slander.) 
CONSERVATORS  OF  THE  PEACE.  (See  tit.  Justices  of  the  Peace.) 
CONSIDERATION.    (See  tiis.  Annuity,  Aa-sumpsii,  Bills  and  Notes,  Bond,  Con- 
tract, Covenan),  Declaration,  Deed,  Fraud,  Guarantee,  Stamp,  Usury,  Volanta* 
ry  Conveyance,  Warrant  of  Attorney.) 
CONSIGNMENT.     (See  tits.  Carrier,  Lien,  Principal  and  Agent,  Ship  and  Ship- 
ping, Stoppage  in  Tranifita.) 
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CONSIGNOR  AND  CONSIGNEE.    See  tita.  Carrier,  Charier-party,  Freight,  La- 

din((,  Bill  of,  PriDcipal  and  Agent,  Vendor  and  Purchaser.) 
CONSILIUM.     (See  lit.  Demurrer.) 

CONSOLIDATION,  of  actions, — in  general,  vi.  90;  nnotion  and  rule  for,  vi.  92; 

judges'  order  fur,  vi.  9':2;  effeqt  of,  vi.  92;  opening  and  setting  aside  rule  for,  vi. 

92:  in  particular t-^actions  of  ejectment.  See  tit  Ejectment  :^-on  policies  of  Iq. 

surance.  (See  til.  Insurance:) — of  informations.  (See  tits.  Information.   Q^q 

Warranto.) 

CONSPIRACY,^-civil  proceedings  for.^    (See  tit.  Malicious  Prosecution.) 

Criminal  proceedings  by  indictment  for, — relative  to  the  acts  which  may  con- 
stitute the  offence, — in  general,  vi.  95. 

In  particular, — for  conspiring  to  defraud,  vt.  96 — fornicate,  vi.  98— -riot,  vi.  98 
— solemnize  marriage,  vi.  98 — Irespa.cts,  vi.  99 — impoverish  farmers  of  excise,  vi. 
99 — obtain  money  by  procuring  an  office,  vi  99 — deprive  a  man  of  his  office, 
\i.  100 — pervert  the  course  of  justice,  vi.  100 — raise  the  public  funds,  vi.  100 — 
charge  a  man  with  being  the  father  of  a  bastard  child,  vi.  lOl — take  unlawful 
oaths,  vi.  101 — prevent  the  exercise  of  trade,  vi.  lOi-^— settle  a  pauper,  vi.  101. 

Relative  to  the  number  of  persons  who  may  commit  the  offence,  vi.  102;  bail 
on,  vi.  103. 

Relative  to  the  indictment, — venue,  vi.  103 — ^general  requisites,  vi.  104.  Re- 
lative to  the  tribunals  before  which  indictments  may  be  tried,  vi.  107— -4he  remo- 
val of  the  indictment,  vi.  108 — ^the  evidence,  vi.  108 — ^the  witnesses,  vi.  1 11 — 
motions  in  arrest  of  judgment,  and  for  new  trials,  vi.  1 12 — the  punishment,  vi. 
1 12,  Informations  for,  vi.  113. 
CONSTABLES, — relative  to  the  persons  who  may  appoint,  and  the  instances  in  which 
4hey  may  exercise  such  privilege, — as  to  high  constables,  vi.  116;  as  to.  petty 
.constables,  vi.  118;  as  to  special  constables,  vi.  118. 

Relative  to  the  persons  who  are  eligible  as  constables, — in  general,  vi.  1 19. 

As  to  particular  individuals, — aged  persons,  vi.  1*21 — aldermen,  vi  ,121 — 
•Apothecaries,  vi.  121 — army,  officers  in,  vi.  121 — attornies,  vi.  121— ^barristers, 
VI.  ISl'— custom-house  officers,  vi.  122 — dissenting  ministers,  vi.  122 — foreign- 
ers, vi.  122 — inspectors  of  lottery-offices,  vi,  122— justices  of  the  peace,*vi.  123 
— ^master  of  arts,  vi.  123 — militia-men,  vi.  123 — papists,  vi.  123 — physicians,  vi. 
d23-^prosecutor3  of  felons,  vi.  1*23 — publicans,  vi.  124 — servants  of  members 
of  parliament,  vi.  124 — ^surgeons,  vi.  124 — tenants  in  ancient  demesne,  vi.  125 
^^-visitors  of  the  poor-houses,  vi.  125 — volunteers,  vi.  125 — women,  vi.  125. 

As  to  persons  residing  within  privileged  places,  vi.  125 — as  to  the  discharge  of 
privileged  persons,  vi.  125. 

Relative  to  the  election  of,  vi.  126;  relative  to  the  swearing  of,  vi.  126;  rela- 
iive  to  the  proceedings,  and  punishment  for  refusing  the  office,  vi.  127. 

Relative  to  the  duties  of,-*^to  take  the  oath  of  allegiance,  vi.  129— ^to  find  sure- 
.ties,  vi,  129^>'lo  show  his  warrant,  but  not  to  part  with  it,  vi.  129 — to  act  withcAit 
a  warrant,  vi.  129 — ^to  act  with  a  warrant,  vi.  131 — to  act  within  his  precinct,  vi. 
132 — to  make  a  legal  arrest,  vi.  1^4 — to  present  a  highway  out  of  repair,  vi. 
134— p-to  account,  vi.  134 — to  continue  in  office  until  a  new  one  is  appointed,  vi. 
J  35. 

Relative  to  the  rights  of, — to  appoint  a  deputy,  vi.  135.  to  be  assisted,  vi. 
136.  to.the  expences  of  his  office,— ^-considered  generally,  vi.  139.  considered 
with  reference  to  special  constables,  vi.  140.  relative  to  the  privileges  of,  vi.  140. 

Relatiye  to  the  liabilities  of, — to  actions, — in  general,  vi.  141;  when  protected 
under  the  24  Geo.  2.,  vi.  142;  when  not  protected  under  the  24  Geo.  2.,  vi.  145; 
actions  under  the  24  Geo.  2.  within  what  time  to  be  brought,  vi.  145;  to  be  in- 
dicted, vi'.  147;  to  be  fined,  vi.  148;  for  acts  of  a  co-constable,   vi.    148;  to  be 
removed,  vi.  148;  relative  to  the  pleadings  connected  with,  vi.    149;  relative  to 
the  evidence  connected  wlih,  vi.  150;  relative  to  the  costs  connected   with,  vi. 
150. 
CONSTRUCTION  OF  CONTRACT,  vi.  205. 
CONSTRUCTION  OF  COVENANTS,  vii.  138. 
CONSUL,  vL  lei. 
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CONTEMPT, — Relative  to  contempts  against  the  king's  person  and  goyernment,  yt. 
157.  relative  to  cdntempts  as^ainst  the  kings  prerogative,  vi.  158.  relative  to 
contem;)ts  against  the  king^s  title,  vi.  153.  relative  to  contempts  against  the 
king's  palace,  vi.  159. 

Relative  lo  contempts  against  courts  of  justice, — as  to   process, — by  destroy- 
ing of,  vi.  159;  speaking  contemptuously  of,  vi.  160;  not  complying  with  orders, 
and  rules  of  court,  vi.  160;  'by  instituting  fictitious  suits,  vi«  160. 
As  to  individuals. 

Attorneys,  vi.  161 — custos  breviwny  vi.  161 — gaolers,  vi.  162 — persons  who 
publish  proceedings  pending  trial  contrary  to  the  judge's  direction,  vi.  162-^per* 
sons  who  prevent  the  execution  of  process,  vi.  163 — persons  who  disturb  the 
courts,  vi.  164*— persons  who  disobey  process,  vi.  165 — sheri^S|  vi.  165 — witnes- 
ses, vi.  165. 

Relative  to  the  arrest  of  persons  in,  vi.  166, — bail  on,  vi.  167, — the  rights  of 
persons  in,  vi.  167, — the  discharge  of  persons  in,  vi.  167^ — ^the  punishm^^t,  yi. 
168. 
CONTINGENT.     (See  tils.   Bills  of  Exchange  and  Promissory  Notes,  Bankrupts, 

Bonds,  Charter-party,  Contract,  Devises  and  BeqinestSy  Legacies,  Wills.) 
CONTINGENT  DAMAGES.     (See  tit.  Damages.) 
CONTINGENT  ESTATES.     (See  tit.  Estate.) 
CONTINGENT  REMAINDERS,  xv.  «18. 
CONTINGENT  USES.     (See  tit.  Uses,) 
CONTINUANCE,  vi.*I69. 
CONTINUING  GUARANTEE,  x.  261. 
CONTINUING  POLICY.    (See  tit.  Insurance.) 
CONTRACT, 

Relative  to  the  creation  of  contracts. 

As  to  being  parol  or  written, — in  general,  vi.  184;  when  expreiw,  vi«  1B5^ 
when  implied,  vi.  185;  as  to  being  specialties  or  instruments  under  seal,  yi.  188^ 
as  to  records,  vi.   188. 

Relative  to  the  form  of  contracts. 

No  particular  form  necessary,  vi.  188  >  should  be  clear  and  explicit,  vi.- 188. 
Relative  to  the  stamp. 

On  contracts  in  general,^ — as  to  contracts  within  the  stamp  acts,  vi.  188;  aster 
instruments  not  within  the  stamp  acts, — in  general,  vi.  191 ;  on  the  sale  of  goods, 
vi,  192;  on  letters  written  by  tradesmen,  vi.  195;  as  to  instruments  eontaining: 
several  separate  and  distinct  contracts,  vi.  196;  as  to  instruments  containing  di^ 
ferent  agreements  with  several  perifons,  vi.  196;  as  to  the  time  of  stamping,  vi.. 
197. 
Relative  to  the  consideration, 

in  general, — when  nudum  pacfilm,  for  want  of,  vr.  197;  when  valuable, — by 
doing  that  which  is  beneficial,  vi.  198;  by  doing  that  which  is  not  beneficial,  yi^ 
i^OCT;  by  permitting  the  doing  of  a  beneficial  act,  vi.  201;  by  compoundina,  vt. 
20)';  by  abstaining  from  provintr  a  legal  debt,  or  executing  an  instrument  m  fa*- 
vour  of  a  particular  creditor,  vi.  201 ;  by  forbearance,  vi.  20'2; — ^to  pay  in  default 
'of  marriage,  vi.  202;  to  pay  on  account  of  natural  love  and  affection,  vi.  202. 

When  iltegalf^^at  common  law,— *in  general,  vi.  202;  on  accoubt  of  cohabitaK 
lion  and  prostitution,  vi.  203; — by  statute, — in  general,  vi.  204. 

Relative  to  the  mutuality  in  the  contract,  vi.  205;  relative  to  the  eonstructioo 
of  the  contract, — with  reference  to  contracts  made  in  England,  vi.   205:  wkh 
reference  to  contracts  made  abroad,  vi.  209; — relative  to  alterations  in  contracts, 
viv  210; — the   adoption  of  the  contract,  vi.  212; — the  transfer  of  contracts,  vi. 
212;— the  apportionment  of  contracts  where  part  is  illegal,  vi.  212; — rescinding 
or  extinguishing  contracts,  vi.  212;— the  performance  of  contracts,  vi.  215;— 
the  revival  of  contracts,  vi.  216. 
CONTRA  FORMAM.     See  tits.  Declaration;  Indictment;  and  particular  titles.) 
CONTRA  PACEM.     (See  tits.  Declaration;  Indictnvent;  and  particular  titles.) 
CONTRIBUTION,  vi.  221. 
CONTUMACE  CAPIENDO,  vi.  225. 
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CONUSANCE,— claim  of  conusance, 

In  what  cases  conusance  may  be  claimed, — ia  general,  vi.  SS5;  where  it 
shall  be  claimed  as  consequent  upon,  and  incident  to,  the  thing  granted,  vi.  236; 
where  it  shall  be  claimed  on  account  of  an  action  arising  partly  within  'the 
franchise,  vi.  226. 

By  what  court  it  may  be  claimed, — in  general,  fi.  226;  under  a  general  grant, 
vi.  2'27;  under  a  special  grant,  vi.  227, 

By  what  persons  it  may  be  claimed,  vi.  227;  time  and  manner  of  claiming 
conusance,  vi.  228: — plea  of  conusance,  vi.  230. 
CONVERSION,  XV.  196. 

CONVEYANCE.     (See  tits.  Bankrupt,  Bond,  Contract,  Composition  with  Credit- 
or, Copyhold,  Debtor  and   Creditor,  Devise  and   Bequest,  Freehold,  Grant, 
Infant,  Lease,  Legacy,  Release,    Remainder,    Reverion,    Uses  and  Tnutt, 
Vendor  and  Purchaser,  Will.) 
CONVEYANCE,  FRAUDULENT,  xv.  343;— an  act  of  bankruptcy,  iii.  617. 
CONVEYANCER,  vi.  231. 

CONVICTION, — relative  to  the  form  of  the  conviction, — general  requiaitev,  vi.  234; 
particular  requisites, — as  to  the  statement  of  the  information, — as  to  the  lime  it 
was  exhibited,  vi.  242. 

As  to  the  place  where  it  was  exhibited,  vi.  244;  name  and  style  of  the  justice 
before  whom  lodged,  vi.  244;  name  of  the  parties,  vi.  245;  time  the  offence 
was  committed,  vi.  247;  place  where  the  offence  was  committed  vi.  S48;  det- 
cription  ot  the  charge,  vi.  249. 

As  to  the  statement  of  the  summons,  vi.  257;  as  to  the  statement  4>f  defeo- 
dant's  appearance,  vi.  253;  as  to  the  confession  or  denial  of  the  accoaed,  vi, 
260. 

As  to  the  evidence, — as  to  the  names  of  the  witnesses,  vi.  262;  as  to  their 
competency,  vi.  26^;  as  to  the  evidence  being  on  oath,  vi.  263;  as  to  its  being 
given  in  defendant's  presence,  vi.  263;  as  to  the  charge  itself,  vi.  266;  as  to  the 
statement  of  adjournments,  vi.  275. 

As  to  the  judgment, — as  to  its  form, — in  general,  vi.  275;  as  to  including 
several  offences  and  penalties  in  one  judgment,  vi.  277;  as  to  the  penalty,  vi. 
279;  as  to  the  adjudication  of  the  costs,  and  necessary  expenses,  vi.  282;  as  to 
the  entirety  of  the  judgment,  vi.  283;  as  to  the  conclusion,  vi.  283. 

Relative  to  the  drawing  up  the  conviction,  vi.  283;  relative  to  the  defendant's 
right  to  a  copy  of  the  conviction,  vi.  284;  relative  to  filing  the  conviction  at  the 
sessions,  vi.  285;  relative  to  the  construction  of  a  conviction^  vi.  285;  relative 
to  the  consequences  of  a  conviction,  vi.  286. 
Relative  to  appeals  on  convictions. 

General  rules, — nature  of,  vi.  291 ;  whether  of  right,  vi.  292;  when  joined  with  a 
commitment  not  appealable,  vi.  293. — as  to  the  notice  and  recognizance,  vi.  299; 
as  to  the  place  to  which  the  appeal  ought  to  be  made,  vi.  296;  as  to  the  limitation 
of  the  appeal,  vi.  296;  as  to  the  adjournment  on  an  appeal,  vi.  298;  aaotthe 
hearing  of  an  appeal,  vi.  298. 

Relative  to^he  removal  of  convictions  by  certiorari^ 

As  to  its  nature  in  general,  and  when  it  lies,  vi.  299;  as  to  (he  time  and  mod# 
of  issuing  it,  vi.  302;  as  to  the  return  of  it,  vi.  302;  as  to  the  subsequent  pro- 
ceedings, vi.  304. 

Relative  to  the  responsibility   of  parties  acting  in  pursuance  of.     (See  tits. 
Constable,  Justices  of  the  peace.) 
CONVICTS.     (See  tit:  Transportation.) 

CO  INVOCATION,  AND  CONVOCATION,  MEMBERS  OF,vi.S07. 
CONVOY,     (See  tit.  Charter-party.) 
CO-PARCEN  ERS.     (See  tit.  Parcener.) 
COPPER.     (See  tit.  Mines.) 
COPPER  MONEY,  v.  517. 

COPY  OF  WRITTEN  INSTRUMENTS,— relative  to  copies  in  geineral. 
At  to  sworn  or  examined  copies^  vi.  309;  as  to  office  copies,  vi.  909. 
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COPYHOLD,  ESTATE  OF.     (Seo  tits.  Bail,  Bankrupt,  Devise,^  Dower,  Land«, 
tax,  Merger,  Mortgage,  Mortmain,  Remainders,  Reversions^  Settlement.) 

Of  the  circumstances  necessary  to  a  copyhold  estate, 

A  manor,  vi.  317;  a  court,  vi/  318;  that  the  subject  of  the  grant  be  parcel  of 
theman^r,  vL  319;  that  the  subject  of  the  grant  be  demised  or  detnisable  bj 
Copy,  vi.  319. 

Relative  to  the  nature  of  copyhold  estates, 

Considered  generally,  vi.  321;  considered  with  reference  to  their  duration, 
or  the  quantity  of  interest  the  owners  hav/e  in  them,  vi.  324;  considered  with 
feference  to  the  time  of  their  possession,  vi.  399. 

In  what  collateral  respects  copvhold  estates  do  or  do  not  partake  of  freehcM^ 
tL349. 

-Relative  to  the  creation  and  grant  of  copyholds, 

Considered  generally,  vi.  369;  as  to  the  parties  who  may  grant  sueh  estatee, 
— in  general,  vi.  371.  when  the  iniieritance  is  severed  from  the  manor,  ti.  37li. 
when  the  manor  is  divided,  vL  372. — as  to  the  parties  to  which  a  grant  may  be 
tnade,  vi.  372;  as  to  the  subject  matter  of  the  ^rant,  vi.  374;  ss  to  the  place 
where  grants  maybe  made,  vi.  374;  as  to  the  const  rilct  ion  and  operation  of 
grants, — as  to  the  construction  of  grants,  vi.  374.  as  to  the  operation  of  grantai,. 
and  of  what  estate  or  interest  passes  thereby,  vi.  376. — of  granting  several  es^ 
tales  in  one  copy,  vi*  376;  as  to  what  acts  will  destroy  the  power  of  gnuitingi 
vi.  377. 

Relative  to  the  transmission  of  copyhold  estates, 

As  to  the  surrender,:— considered  generally, — as  to  its  necessity,  vi.  377. 
as  to  what  shall  amount  to  a  surrender,  vi.  379.  what  may  be  surrendered,  vi. 
3«0.  as  to  who  may  surrender,  231.  the  parties  to  whom  a  surrender  may  be  made 
vi.  386.  the  place  and  mode  of  making  a  surrertder,  vi.  389;  the  operation  and 
efiect  of  a  surrender,  vi.  39-5.  the  construction  of  a  surrender,  vi.  400. — as  to 
surrenders  on  condition,  vi.  407;  surrenders  of  limited  or  executory  ioterestei 
vi.  409;  surrenders  to  the  use  of  a  will,  vi.  410;  surrenders  to  charitable  uses, 
Ti.  419;  the  revocation  of  a  surrender,  vi,  419,-  an  erroneous  surrender^  Ti« 
^  421;  covenants  or  agreements  to  surrender,  vi.  42 1. 

Relative  to  the  admission, 

Considered  generally, — as  to  its  nature  and  when  an  admission  is  necessary^ 
vi.  423;  the  proclamations  previous  to  admission,  vi.  426;  the  parties  who  tAay 
admit,  vi.  429;  thu  parties  who  are  entitled  to  be  admitted,  vi.  429;  (he  plaoe 
where  it  is  to  be  made,  vi.,  431;  the  mode  in  which  it  is  to  be  made,  vi.  431; 
the  effect  of  the  admission',  vi.  433;  an  erroneous  admission,  vi.  438. 

Considered  with  reference  to  estates  on  condition,  vi.  438.  of  a  limited  na*» 

ture,  vi.  439. 

Relative  to  the  destruction  of  copyhold  interests. 

By  forfeiture.  As  to  the  causes  of  forfeiture — ^non^laim  of  estate,  vi.  440} 
treason  of  felony,  vi.  440;  outlawry,  vi.  442.  Alienation-^by  making-  a  feoff- 
'  ment  with  livery,  or  levying  a  fine,  vi.  442,  by  making  a  lease  contrary  to  the 
eastern,  vi.  444;  by  disclaiming  the  tenure,  vi.  447.  Committing  waste^ia 
general,  vi.  449,  by  cutting  trees,  vi.  450,  by  digging  for  mines,  vi.  452;  as  to 
the  persons  who  may  forfeit,  vi.  453;  as  to  the  i>ersons  who  may  take  advantage 
of  forfeiture,  vi.  454;  at  what  time  a  forfeiture  should  be  taken  adva^age  of,  vi. 
463;  as  to  the  consequences  and  extent  of  a  forfeiture,  vi.  456. 

As  to  a  dispensation  of  forfeiture— as  to  who  may  dispense,  vi.  457;  as  to 
what  acts  shall  be  dispensed  with,  vi.  458;  as  to  waat  shall  amount  to  a  dispen- 
sation, vi.  558.  V      #  L  *•       • 

By  extinguishment.  Circumstances  essential  to— must  be  of  the  same  premi- 
ses, vi.  459;  must  be  united  in  the  same  person,  vi.  460;  roust  be  united  in  the 
same  person  in  the  same  right,  vi .  46 1 .  How  effected— by  the  copyhold  vest- 
ing in  the  lord,  vi.  461 ;  by  the  freehold  vesting  in  the  copyhold,  vi-  462;  conse- 
quences of  extinguishment,  vi.  463.  ' 

Enfranchiseihent-  Presumption  of,  vi.  463;  how  eflected,  v.  464;  as  to  the 
parties  of  the  enfranchisement,  vi.  465;  as  to  what  may  be  the  subject  of  ew 
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COPYHOLD,  ESTATE  OF,  contimed. 

Iranchisement,  vi.  466;    es  (o  the  mode  of  enfrancbisemeaty  vi»  466;    at  to  dM 
qonseqiienccs  of  enfranchisement,  vi.  466. 

As  to  the  relative  situation  of  lord  and  tenant. 

As  to  the  lord's  privileges — connected  with  his  right  of  propartjr,  ti.  468j  to 
appoint  a  steward,  vi.  469;  to  appoint  a  guardian,  vi.  471. 

As  to  the  tenant.  As  to  his  duties,-— connected  with  the  pajment  of  fines — 
on  the  charge  of  the  parties  interested  in  the  copyhold,  vi.  472;  when  and  hj 
whom  payable,  vi.  472;  as  to  the  amount  of  such  fines,,  vi.  4ft2;  fts  to  a8seinio|r 
such  fines,  vi.  488;  as  to  the  time  of  payment,  vL  489;  as  to  the  place  wliero 
the  fines  are  to  be  paid,  vi.  490;  payment  of,  whether  a  re^aiaite  of  title,  ti. 
490;  as  to  the  apportionment  of  fines,  vi.  490;  consequences  of  noa-paymeal^ 
vi.  490;  on  other  occasfona,  vi.  490.  Connected  with  the  services  he  owes  to 
his  lord — as  to  fealty,  vi.  491 ;  as  to  suit  of  court,  vi.  492;  as  to  rents,  vi.493; 
as  to  heroits  and  reliefs,  vi.  493.     Connected  with  the  steward^  fees,  vi.  49S. 

As  to  bis  privileges  and  disabilities — connected  with  his  right  oi  property,  vL 
^00;  connected  with  the  inspection  of  court-rolls,  vi.  500. 

Relative  to  the  remedies  the  lord  and  tenant  have  to  protect  their  retpcetifo 
lights; 

As  to  the  h)rd*— by  seizure,  vi.  502;  by  action — as  to  the  court  where  he  is  to 
sue,  vi.  502,  as  to  tho  form  of  action,  vi.  503,  as  to  the  pleadings,  vi.  505,  as 
to  the  evidence,  on  the  part  of  the  plaintiiT,  vi.  505— on  the  part  of  the  defend- 
ant, vi.  507,  as  to  the  witnesses,  vi.  507,  as  to  tho  cests^  rk  50S;  by  diflren^ 
vi.  508.. 

As  to  the  tenaa't.^  By  action — as  to  the  court  where  bo  is  to  see,  vi.  509;  as 
to  the  form  of  action,  vi.  510;  as  to  the  pleadings,  vit  512;  as  to  the  evidence^ 
vi.  513;  as  to  the  costs,  t\.  516.  By  customlM^y  plaints— in  oatare  of  poaaea- 
sory  actions,  vi.  517;  in  nature  of  writs  of  righty^vi.  517.  By  the  writ  of  maft^ 
damos,  vL  519.. 
COPYRIGHT, 

Relative  to  its  or^n,  vi.  52f;  relative  to  the  subjectoof^  vi.  537^ 

Relative  to  the  difilerent  species  of. 

As  to  when  it  is  viewed  as  an  unlimited  monopoly,  vi»541;  as  to  whei»  it  ia 
viewed  as  an  limited  monopoly,  ri.  551. 

Relative  to  the  circumstances  essential  to  it»  existence. 

That  it  be  free  from  piracy,  and  herein  of  what  amouats  to  a  pirao]^,  vL  55t; 
that  it  contains  no  obscene,  immoral,  or  libelloue  matter,  v4.  557.. 

Relative  to  the  title  to,  vi.  563. 

Relative  to  the  nature  and  extent  of  the  copyright. 

Considered  generally,  vi.  564;    considered  as  to  the  place  of  pnhlieatioB,  fr. 
'565;  con.sidered  as  to  the  time  of  publication,  vi.  565. 

Relative  to  the  entry  at  Stationers'  Hall,  vi.  566. 

Rerattve  to  the  transmission  of  the  copyright,  By  aastguDeat,  vi.  567;  bj 
devise,  vi.  568. 

Relative  to  the  patties  collaterally  interested  in  the  pablicaiionof  booluk 
Considered  generally,  vi.  568;  considered  as  to  the  appropriation  of  eopitf  of 

books  by  public  bodies,  vi.  568. 
Relative  to  buying,  selling,  and  importing  books,  vL  572: 
Relative  to  the  remedies  for  a  piracy, — by  action, — for  penalliesy  vi.  572;  fer 

dfittnages,— considered  generally,  vi,  573;  as  to  the  parties  to  the  action,  vi.  575; 

as  to  the  declaration, — when  the  action  is  brought  by  the  originel  aalhor,  vi.  574; 

when  an  action  \h  brought  by  the  nssignee  of  the  copyright,  vi.  575.     As  to  the 

subsequent  pleadings,  vi.  575;  as  to  the  evidence,— on  the  part  of  the  plaintiff; 

vi.  575;  on  the  part  of  the  defendant,  vi.  576..    As  to  the  damages,  vi.. 598:  as 

to  the  costs,  vi.  576. 
CORN,  vi  577. 

CORONER,— relative  to  the  different  kinds  of  corooer8,-^f  the  eowitt,   vi.  581  of 
the  verge,  vi.  581;  of  the  admiralty,  vi.  581. 

Relative  to  the  qualification  of,  vt.  581^— relative  to  the  appointment^  electioD» 
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CORONER,  conlwued. 

•wearing  and  daraliAn  of  the  coroner'0  office, — as  to  the  apointment  of, — bf 
virtue  of  office,  vi.  582;  by  charter,  vi,  582;  by  election  of,  vi.  682,  As  to  the 
swearing  of,  vi.  583;  aa  to  the  duration  in  ofSce,  vi.  584. 

Relative  to  the  duty  of  ihe  county,  vi.  584;  relative  to  the  duty  of  the  coroner, 
— to  act  within  the  jurisdiction,  vi.  584;  to  take  inquests,  vi.  536, — by  whom  to 
be  taken  when  there  are  several  coroners,  vi.  586.;  within  what  time  to  be  taken; 
vi.  586;  to  summon  jury  and  witnesses,  vi.  587;  to  view  the  body,  vi.  587;  of  the 
oath, — by  witnesses,  vi.  587;  by  interpreter,  vi.  5S8;  on  voire  dire,  vi.  588. 

To  examine  witnesses  and  receive  evidence, — in  general,  vi  533;  peers. 
(See.  tit.  Peers.)  jewg.  (See  tit.  Jews.)  quakers.  (See  tit.  Quaker.)  To 
adjourn  the  inquest,  vi.  689;  to  attend  to  the  form  of  the  inquisition,  vi.  589;  to 
take  recognizances,  vi.  589;  to  issue  warrants  for  apprehension,  and  to  commit 
to  prison,  vi.  589.  To  return  inquisitions,  vi.  59D;  to  execute  process,  vi.  590; 
(e  mquire  of  treasure  troves,  vt.  590;  to  hear  appeals,  vi.  591 ;  over  outlawries, 
vi.591. 

Relative  to  tha  rights  of  coroner, — to  fees,  vi.  591;  to  appoint  a  deputy, 
▼i.  59t. 

Relative  to  (he  liabilities  of  coroner, — for  misconduct,  vi.  594;  for  act  of  co-* 
coroner,  vi,  594\  to  be  removed,  v*.  595. 

Relative  to  ihe  verdict,  vi.  595 — publication  of  proceedings  before  a  coroner, 
vt.  594 — aineadfiient  and  quashing  of  inquisitions  taken  before  a  coroner,  vi.  596 
-^fbrfeitjire  occasioned  by  the  scoused  absconding,  vi.  597 — proceedings  for  pre- 
venting the  c4Hone/r  taking  his  inquest,  vi.  593-— nclmissibility  of  proceedings 
taken  before  a  coroner,  vi.  598— prooeedings  on  the  death  of,  vi.  600. 
CORPORATION, — relative  to  corporations  in  general, — as  to  the  definitions  and  nature 
of  vi.  607;  as  io  tbe  creation  of, — by  common  law,  vi.  609;  by  statute,  vi.  609; 
by  prescription,  vi.  610;  by  charter, — by  whom  granted,  611,  requisites  of,  vi. 
€1$;  acceptance  of, — in  general,  vi.  612;  by  whom,  vi.  613;  -effect  of,  vi.  613; 
as  te  a  partial  acceptance,  vi.  615.  Alterations  in,  vi.  615;  surrender  of,  vi. 
<17;  revival  of,  vi.  617;  construction  »f,  vi.  617.  By  licence,  vi.  6l9;  as  to 
Ae  parties  upon  whom  the  privilege  may  be  conferred,  vi.  6'20;  in  what  place, 
vi.  620;  in  what  name, — in  general,  vi.  620:  as  to  when  it  may  have  two  names,  vi. 
62t;  as  to  alterations  in,  and  extinction  of,  v.  621.     By  what  words,  vi.  6i2. 

As  "to  the  duties  of, — to  act  by  dwed,  vi.  622;  to  use  the  corporation  name,  vi. 
€24;  to  use  the  corporation  seal,  vi.  624;  to  act  by  attorney,  vi-  625;  to  allow  Ih^ 
tBflpection  of  ihe  corporation  books,  vi.  626. 

As  to  the  privileges  and  incapacities  of, — to  take  oaths,  vi.  629;  to  be  execu- 
tors and  adminstrators,  vi.  629;  to  be  common  informers,  vi.  6.i0;  to  levy  fines, 
^i.  630;  to  wage  law,  vi.  630;  from  arrest,  vL  630;  from  outlawry,  vi.  63ft; 
from  excommnnication,  vi.  631. 

As  to  the  rights  and  disabilities  of. 
•     .To  be  devisors  and  devisees.  (See  tit.  Devise:)— to  be  donors  and  donee.s. 
(See  tits«  Legacy:  Mortmain:  Will.-^'to  be  lessors  and  Lessees.  (See  tite.' Co- 
venant: Lease.) — to  be  grantors  and  grantees  of  copyhold,  vi.  372. — to  be  ven- 
dors and  vendees.  (Sf^e  tit.  Vendor  and  Purchaser.) 

As  to  the  visitor.  (See  tit.  Vi8iter:-^as  to  the  remedies  by  and  against: — ac- 
tions at  common  law, — as  to  the  form  of  action, — in  general,  vi.  631 ;  ex  contractu: 
OBStunpsii,  vi.  63'3;  covenant,  vi.  633;  debt,  vi,  633;  ex  delicto — case,  vi.  534; 


— -niecinrariun,  iri,  q*>v/,    picas,  vi.  «■»•,    icpn».-aiiwii,  ti.    m«"«,   vt   •.m-w  ^ti«<«.iiv^w,  ».. 

€44;  of  the  witnesses,  vi.  646;  of  the  abatement  of  by  death,  vi.  648;  suits 
in  equity,  vi.  643;  writs  of  right,  vi.  649;  manda.nuSj  vi.  650]  quo  warranto^  vi. 
650;  attachments,  vi.  651 ;  indictments,  vi.  651. 

As  to  the  dissolution  of — modes  ofl 

By  the  king's  prerogative,  vi  651 ;  by  the  statute,  vi.  652;  by  the  death  of  its 

members,  vi.  652;  by  being  incapable  of  exercising  its  functions,  vi.  652;  by 

:4Nirrender)  vi.  657;  by  forfeiture,  vi  659  ^  by  judgment  of  seisurs  qw)u»qM^  Vi. 
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659;  by  whnt  proceeding  a  forfeiture  ma^  be  enforced,  vi.  661 ;  as  to  tbe  effect 
of  difisolution,  vi.  661 ;  as  to  the  revival  of,  vi.  662. 

Relative  to  corporations  in  particular — temporal — aggregate — as  te  ihe'inenii- 
beraof. 

Qualifications  of,  vi.  66*3;  who  are  eligible  as— infants,  vi.  666;  foreigners,?!. 
667;  Quakers,  vi.  66Y. 

As  to  the  election  ot  members  and  officers — mode  of-«— and  how  regulated. 

Hy  charter  and  usage,  vi.  667 ;  when  the  charter  points  out  no  mode  of  elecp 
tion,  vi.  668;  at  what  time,  vi,  670;  of  summoning  the  electors,  vi.  670;  of  pro- 
posing the  candidates,  vi.  670;  of  referring  an  election  to  one  vacancj  to  aoo- 
thcr,  vi.  671.  * 

Who  are  eligible  as  candidates. 

As  to  the  sacrament,  vi.  671;  as  to  the  persons  who  have  served  before,  ti. 
675;  as  to  the  excusp  for  non-service  and  notice  of  tnelin^ibility,  vi.  676;  as  to 
the  nomination  of  a  particular  number  of  candidates,  vi.  678. 

Of  the  electors. 

In  general,  vi.  680;  by  the  whole  body,  vi.  681;  bv  a  majority,  vi.  632;  by  a 
select  body,  vi.  685;  by  remaining  members  of  a  definite  body,  vi.  686;  whero 
part  only  consent  and  the  dissenters  leave  the  room,  and  where  an  election  .takes 
place  after  dissolution  of  the  assembly,  vi.  687;  of  the  casting  vote,  vi.  688; 
ivhere  the  privilege  of  election  is  in  one  body,,  and  approbation  in  another,  vi, 
689;  of  the  attendance  of  particular  officers,  v\.  689;  of  the  day  of  election,  vi. 
690;  effect  of  one  of  several  candidates  being  disqualified,  and  of  illegid  voters, 
vi.  693;  validity  of,  how,  when,  and  by  whom  questioned,  vi.  694;  of  void  elee- 
jlions,  and  new  ones  in  consequence  thereof,  vi.  698;  proceedings  against  per« 
sons  who  disturb,  or  refuse  to  attend  the  election,  vi.  700;  of  the  admiasion,  vi. 
701;  of  the  swearing,  vi.  702. 

As  to  the  eligibility  of  particulshr  officers,  and  herein  of  the  general  naturt 
.and  duration  of  the  respective  offices. 

Who  are  eligible  as,  vi.  706. 

Of  the  general  nature  and  duration  of  such  offices— K>f  their  general  nature, 
of  their  duration,  vi.  7 10;  of  their  risht  to  appoint  deputies,  vi.  71 1. 
.    As  to  the  mode  of  compelling  officers  to  accept  office  or  do  their  duty,  and  e& 
feet  of  being  punished  for  such  neglect. 

To  accept  office.  Sec.  vi.  713;  to  do  their  duty,^c.  vi.  717;  as  to  the  removal 
of  members  and  officers,  vi.  718,  as  to  the  restoration  of  members  and  officers, 
vi.  736,  as  to  officers  holding  over,  vi.  738,  as  to  the  resignation  of  members  and 
officers,  vi.  738. 

As  to  the  duties  of-«-to  summon  the  member,  vi.  739,  to  act  by  deed,  ?i.  744, 
io  use  the  corporation  name,  vi.  744,  to  use  the  corporation  seal,  ri.  'l^ij  to  act 
by  attorney,  vi.  744,  to  allow  the  inspection  of  corporation  books,  vi.  744,  to 
have  qualified  presidents  at  cheir  meetings,  v,i.  744. 

As  to  the  rights  of,— to  hold  difierent  assemblies,  vi.  745;  to  act  when  sU 
|be  members  are  not  present,  vi.  746;  to  make  bye-laws,  vi.  749. 

As  to  the  privileges  and  incapacities  of, — to  take  oaths,  vi.  781 ;  to  be  execa- 
tors  and  administrators,  vi.  781;  to  be  common  informers,  vi.  781;  to  levy  fises, 
vi.  781;  to  wage  law,  vi.  78 1 ;  from  arrest,  vi.  78 1 ;  from  outlawry,  vi.  78 J ;  from 
excommuoicatioQ,  vi.  78 1 . 

Sole,  vi.  782. 

Spiritual, — aggregate,  vi.  782;  sole,  vi.  782. 
Relative  to  the  privileflfes  and  liabilities  of  corporators  individually,  vi.  78S. 
CORPOREAL  HEREDITAMENTS.     (See  tits.  Copyhold,  Estates  of;  Fee,  Esr 
tates  in;  Life,  Estates  for;  Remainders  and  Reversions,  Estates  in;  Tail,  E-slatesia.) 
CORRECTIOiN  OF  WIVES,  CHILDREN,  SCHOLARS,  AND  SERVANTS. 
i^ee  fits.  Apprentice;  Daron  and  Feme;  Master  and  Servant;  Parent  and  Child; 
Trespass.) 
CORRECTION,  HOUSES  OF.     See  tit.  Prison.) 
(CORRUPTION  OF  BLOOD,     (See  tits,  Alien,  Attainder,  Descept.) 
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COSTS, — ^Relative  (o  the  definition  and  natnreof,  vii.  4:  relative  to  civil  proeeedtagf, 
— ^plaintiff  when  entitled  to, — at  cbmmon  law,  vii.  5;  by  statute,  vii.  5.  Defen- 
dant, when  entitled  to, — at  common  law,  vii.  5;  by  statute,  vii.  5.  Of  a  certifi- 
cate to  deprive  plaintiff  of  costs,  vii.  5;  as  to  double  and  treble  costs,  vii.  6; 
where  there  shall  be  no  more  costs  than  damages,  vii.  7;  when  plaintiff  and  de- 
fendant pay  then:  own  costs,  vii.  8;  effect  of  succeeding  on  one  ojf  several  counts, 
Tii.  8;  effect  ot  succeeding  on  one  of  several  pleas,  vii.  9;  where  the  jury  omit 
lo  find  costs,  vii.  10.  ^ 

As  to  security /or, — in  general,  vii.  10;  in  particular, — as  to  actions,  vii.  1 1 ; 
as  to  individuals, — persons  who  reside  abroad,  or  out  of  the  }urid»diction  of  the 
court,  vii.  12;  bankrupts,  vii.  14;  executors  and  administrators,  vii.  14;  husband 
and  wife,  vii.  14;  infants,  vii.  15;  insolvents,  vii.  15;  lunatics,  vii.  15;  prisoner, 
vii.  16;  seamen,  vii.  16;  poverty,  vii.  17.  Application  for,  how  and  when  made, 
— how  made,  vii.  17;  when  to  be  made,  vii.  lU. 

As  to  motions  for,  vii.  19;  as  to  tho  taxation  of, — in  general,  vii.  20;  in  partic- 
ular.    (See  tits.  Discontinuance;  New  Trial;  Wales);  reviewing -of,  vii.  20. 

As  to  the  set-off  of,  vii.  2'2;  as  to  the  remedies  for, — by  execution,  vu.  27;  by 
action,  vii.  27;  by  attachment,  vii.  28. 

Relative  to  criminal  proceedings, — indictments, — incases  of  felony,  vii.  .It; 
in  cases  of  misdemeanour,  vii.  32;  of  the  paynnent  by  the  treasurer  of  the  coun- 
ty, &c.,  vii.  33;  as  to  places  having  no  county  rate,  vii.  33;  as  to  capital  felonies 
in  exclusive  jurisdictions,  vii.  34;  of  the  regulation  of  the  rate  of  expenses,  vii. 
35;  of  expcnces  in  prosecutions  in  the  Admiralty  courts,  vii.  35.  Inlprmations. 
(See  tits.  Excise  and  Customs;  Informations.) 

OO-SURETY.     (See  tits.  Bail,  Bankrupt,  Bond,  Contribution,  Guarantee,  Money 
Had  and  Received.  Money  Paid.) 

COUNSEL,  iv    161. 

COUNSEL'S  SIGNATURE,  vii.  36. 

COUNTERFEITING  MONEY,  v.506. 

COUNTERMAND.     (See  tit.  Trial.) 

COUNTING-HOUSE.     See  tits.  Bankrupt,  Bills  of  Exchange,  Bur^Ury.'j 

COUNTRY  BANKERS,  iii.  379. 

COUNTS,  JOINDER  OF,  ii.  644. 

COUNTS,  STRIKING  OUT,  xiv.  756. 

COUNTY, — ^relative  to  the  rate,  vii.  39;  relative  to  the  treasurer,  vii.  49;  relative  to 
actions  againdt,  vii.  51. 

COUNTY  COURT,— relative  to  the  place  where  it  ought  to  be  holden,  vIL  .52;  reU 
ative  to  the  judge,  vii.  52;  relative  toils  Jurisdiction, — in  general,  vii.  52;  ii| 

^     '         particular, — trespass,  vii.  53;  case,  vii.  53;  replevin,  vii.  53;  on  appeals,  vii.  53. 
Relative  to  the' time  at  which  it  ought  to  be  holden,  vii.  54 — ^process,  vii.  54 — -. 
pleadings  and  trial,  vii.  54 — execution,  vii,  54 — removal  of  causes  from  the  coun- 
ty, into  the  superior  courts,  vii.  54. 

COUNTY  GAOL,  xiv.  5, 

COURTS, — relative  to  the  jurisdiction  of,— over  incidental  questions,  vii.J37;  how  de- 
prived of,  viL  57;  relative  to  what  are  courts  of  record,  vii.  59;  relative  to  the 
constituent  parts,  as  plaintiff,  defendant,  and  judge,  vii.  50. 

COVENANT, — of  covenants,  their  nature,  and  qualities, — with  reference  to  their  cre- 
ation,— by  what  deeds, — indenture,  vii.  72;  deed-poll,  vii.  72. 
Covenants  distinguished  from. 

Conditions,  vii.  73;  conveyance,  vii.  76;  defeasacce  and  release,  vii.  80;  ex- 
ception, vii.  83;  recital,  vii.  84. 
The  different  kinds  of  covenants. 

Express,  by  what  words  created,  vii.  84;  implied,  how,  and  by  what  words 
raised,  vii.  91;  real,  vii.  93;  personal,  vii.  94;  mutual  or  independent,  vii.  96; 
dependent  and  concurrent,  vii.  107;  alternative,  vii.  108;  negative,  vfi.  109; 
usual  or  unusual,  vii.  110;  joint,  vii.  Ill;  several,  vii.  115;  joint  and  several,  vii. 
1 16;  joint,  as  to  the  interest  conveyed;  and  seyerali  as  to  the  subsequent  acts  of 
the  parties,  vii.  119. 
Valid  or  ilfegali 
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Valid,  vii.  1 19;  invalid  and  causes  of  invalidity, — contrary  to  general  policy,— 
husband  with  wife,  vii.  1^;  covenants  regarding  the  separation  of  husband  and 
vrife,  vii.  123;  to  refer  to  arbitration,  and  ousting  courts  of  their  jurisdiction,  vii. 
125;  in  restraint  of  trade,  vii.  126;  in  restraint  of  marriage,  vii.  129;  in  contra- 
vention of  an  act  of  parliament,  vii.  130;  inconsistent  with  the  other  parts  of  the 
instrument,  vii.  133;  when  the  deed  on  which  the  covenants  are  dependent,  is 
void,  vii.  133;  where  party  personally  liable  on  his  covenant,  though  the  deed 
•containing  it  be  void,  vii.  135;  where  valid  in  part,  and  jnvalid  in  part,  vii.  137; 
'general  or  qualified,  vii.  138. 

On  the  construction  of  covenants,    * 

General  rules  of  construction, — iutention  of  the  parties,  vii.  138;  to  be  taken 
most  strongly  against  the  covenantor,  vii.  139;  of  their  construction  as  they  re- 
gard the  extent  of  the  party's  liability, — general  or  absolute,  vii.  140. 

Qualified, 

Where  covenant  in  law  contcoUed  by  express  covenant,  vii.  140;  where  prior 
general  covenant  qualified  by  subsequent  particular  agreement,  vii.  141;  where 
prior  general  covenant  not  qualific^d  by  subsequent  limited  covenant,  142;  where 
subsequent  general  covenant  qualified  by  prior  limited,  vii.   145;  where  subse- 

3uent  general  covenant  not  qualified  by  prior  limited,  vii.   146;  where   interme- 
iate  covenant  qualified  by  preceding  and  subsequent,  vii.  148. 

Of  the  construction  of  particular  covenants,— agricultural  and  other  special 
covenants  contained  in  leases,  vii.  155. 

Not  to  assign  or  underlet  without  notice, — to  whom  it  extends,  vii.  160;  what 
is  a  breach  of,  vii.  161 ;  waiver  of  a  forfeiture,  vii.  164;  usual  or  unusual,  vii. 
J66;  to  execute  deeds  as  counsel  shall  advise,  vii.  168;  to  levy  a  fine,  vii.  HO. 

To  indemnify, — ^to  what  duties  it  extends,  vii.  171;  against  whose  acts,  vii. 
172;  what  is  a  breach  of,  vii.  173;  to  insure,  vii.  174;  in  marriage  settlements, 
!rii.  177;  in  partnership  deeds,  vii.  180. 

To  pay  money, — to  what  duties  it  extends,  vii.  182;  in  regard  to  the  period 
^during  which  payment  is  to  be  made,  vii.  183;  in  regard  to  the  breach  aod  aver- 
ments, vii.  185;  in  regard  to  notice,  vii.  187. 

To  pay  rates  and  taxes;  and  herein  of  the  liability  of  parties  to  pay  for  the 
erection  and  support  of  party  walls, — to  what  rates  and  duties  it  extends  in  gene- 
Tal«  vii.  188;  where  the  estate  has  been  improved,  vii.  191 ;  to  pay  rent,  vii.  I9S; 
ibr  pre-emption,  vii.  196;  to  renew,  vii.  197. 

To  repair  and  rebuild, — to  what  buildings  it  extends,  vii.  202;  liability  of  co- 
venantor, though  the  premises  be  destroyed  by  fire,  ^c.  vii.  204;  what  a  satislhc- 
tion  of,  vii.  207;  what  a  breach,  vii.  207;  at  what  time  and  against  whom  action 
4ies,  and  herein  of  notice,  vii.  S207. 

To  stand  seised^ — ^how  created,-^by  what  deeds,  vii.  209;  by  what  wor^s,  vii. 
dl2;  consideration  in',  vii.  215. 

As  to  the  limitation  of  the  use,  at  what  time  to  arise,  vii.  216;  of  powers  in, 
vii.  216;  operation  of,  vii.  216;  action  upon,  and  how  pleaded,  vii.  217; — to 
surrender  copyholds,  vii.  217;  for  title. 

Seisin, — extent  of,  in  regard  to  property  comprised  in  the  deed«  vii.  219; 
Against  whose  acts,  vii.  219; — good  right,  vii.  220;  quiet  enjoyment, — what  con- 
construed  to  include,  or  apply  to,  vii.  220;  against  whose  acts  it  shall  extend,— 
where  the  covenant  is  general,  vii.  222;  where  the  covenant  is  particular,  vii. 
■224; — what  a  breach  of,  vii.  227;  where  and  when  action  will  lie  on,  vii.  229;— 
free  from  incumbrances,  vii.  232;  further  assurance, — what  acts  may  be  requi- 
red, vii.  233;  whether  the  costs  must  be  previously  tendered,  vii.  233;  what 
^  amounts  to  a  breach,  vii.  234; — not  to  carry  on  certain  trades,  vii.  234;  to  traos- 
ier  stock,  vii.  236;  to  yield  up  at  the  end  of  the  term,— to  what  property  it 
extends,  vii.  237;  what  a  breach  of,  vii.  237; — what  shall  bo  deemed  a  perform- 
snce  of  some  special  covenants,  vii. 239. 

.Of  covenants  in  regard  to  the  parties  and  their  representatives,  and  their  rela- 
Ative  rights  and  liabilities;  and  herein  of  covenants  running  with  land, 

Xq  .regard  to  the  persons  capable  or  incapable  of  contracting,  and  the  caoseg 
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of  their  incapacity,  vii.  24D; — in  regard  to  baron  with  feme.     (See  tits.   Alien,'' 
Apprentice;  Baron  and  Feme;  infants*,  Lunatics;  Partners.) 

Of  the  rights  of  (he  parties, 

Who  nr)ay  sue, — at  common  law, — Covenantee,  vii.  240;  heir,  vii.  S42;  execu- 
tor or  administrator,  vii.  245;  assignee,  vii.  S48; — under  the  statute  33  Hen. 
8.  c.  34,  assignee  -of  reversion,  vii.  255;-«-right  of  action  on  covenant  not 
assignable  by  law,  vii.  263. 

Of  the  liabilities  of  the  parties. 

Who  may  be  sued;  both  as  regards  the  common  law,  and  the  statute, — lessee,- 
vii,  263;  lessee  or  assignee  at  election,  vii.  265;  heir,  vii.  265;  executor  or  nd-^ 
ministrator,  vii.  266;  assignee,  in  what  cases  bound, — whether  named  or  not, 
vii.  270;  not  unless  named,  vii.  275;  not  although  named,  vii.  276; — by  whal 
acts  he  may  discharge  himself  from  liability,  vii.  277;  what  acts  are  sufficient  to 
constitute  him  assignee,  and  herein  of  assignees  of  bankrupts,vii.  281. 

Of  suits  between  master  and  apprentice,  and  some  few  miscellaneous  cases  of 
a  special  nature,  vii.  292. 

Of  the  remedies  for  breach  of  covenant,  legal  or  equitable. 

Legal, — on  what  deeds  covenant  may  be  brought,  and  herein  of  the  stamp, 
VII.  29o. 

Form  of  the  action,— covenant  or  aMtrmpn^  (See  tit.  Assumpsit.)— or  case. 
(See  tit.  Case.') — ^or  debt,  vii.  304; — ^the  only  remedy,  vii.  306, 

Of  notice  in  what  cases  to  be  given,  vii.  306;  parties  to  the  action,  and  here- 
in of  the  character  or  capacity  in  which  they  may  sue,  or  be  sued, 

In  respect  of  interest, — joint,  vii.  307;  several,  vii.  309;  joint  and  several, 
vii.  309. 

In  respect  of  legal  relationship,-^baron  and  feme,  vii.  310;  tenants  id  conr* 
moo,  vii.  312;  partners,  vii.  312; 

In  respect  of  character,  as  executor  or  administrator,  assignee,  ^PC.}  vii.  313;; 
— holding  to  bail  in,  vii.  314;  payment  of  money  into  court,  vii*  315.. 

Of  (he  pleadings, — the  declaration, — venue, — local,  vii.  316;  transitory,  viL 
317;  where  mistake  tn,  aided  by  16  &  17  Car.  2.  e.  8.,  vii.  319;  where  allowed 
to  be  changed,  vii.  321;  how  stated  in  the  declaration,  vii.  322. 

Joinder  of  counts,  vii.  323;  setting  forth  the  instruhncnt  decfared*  on,--4ho 
sealing,  vii.  323';  date,  vii.  3:25;  consideration,  vii.  325;  parcels,  viiv  326; 
covenants,  vii.  326. 

Setting  forth  nicsne  assignments,  vit.  327;  of  the  averments  necessary ,-^iroe 
and  place,  vii.  328;  notice,  vii,  830;  tender, — statement  of  time  and  place,  vii. 
330;—- demand,  vii.  33'i;  performance,— *in  general,  vii.  332;  where  covenant* 
are  dependant,  vii.  333^  where  covenants  are  mutual  or  independant,  vii.  335; 
— requests,  vii.  3."'36. 

Title,-^in  suit  by  lessor  v.  lessee,  vii.  377;  executor  or  administrator  of  les* 
•or  V.  lessee,  vii.  337;  a3.signee  of  lessor  v.  lessee,  vii.  338;  lessor  v.  assigneo 
vii.  339;  leasee  v.  under  lessee,  vii.  340;  baron  and  feme,  vii.  340;  joint  ten* 
ants,  vii.  310; — ^lessee's  entry  and  eviction,  vii.  341;  by  whom  eviction  made, 
vii.  341;  miscellaneous  averments  of  a  special  nature,  vii.  342. 

Of  the  assignment  of  the  breach, — in  general  words,  vii.  344;  where  void  for 
gentsrality,  vii.  347;  in  the  words  of  the  covenant,  vii.  340;  according  to  the 
intent,  vii.  351 ;  in  the  di.sjunctive  or  alternative,  vii.  352;  on  covenants  for  quiet 
enjoyment,  and  herein  of  statinjic  ^l^e  title  of  the  o victor,  vii.  355;  breaches  bad 
on  demurrer,  but  good  after  verdicst,  vii.  359;  conclusion  of  breach,  vii.  359;  in 
some  miscellaneous  cases  of  a  special  nature,  vii.  3i>0;  in  whose  time  breach 
should  be  assigned,  vii.  361;  demurrer  for  cause  of  misjoinder  of  breaches, 
vii,  362.  , 

Of  setting  out  the  damages  in  the  declaration,  vii.  362;  of  declilring  on  lease 
and  release,  vii.  364;  where  the  declaration  is  void  for  duplicity  or  ii^ormalily, 
vii.  364. 

The  plea, 

Oyer,*^where  necessary,  vii.  365;  on  what  deeds  to  be  sal  out,  vii.  367^  if  it 
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majF  be  diapensed  with,  vii.  367,  conffcqueDcesr  of  omission  to  demand,  vii.  368; 
— imparlance,  vii.  36&;  in  abatement,  vii.  36&. 

In  bar, —  in  denial, — generul  issrue,  vii.  369;  noninfregU  eomlentionemj  vii.  S69; 
nil  debilj  vii.  370. — in  U0fo\6nnce  or  estoppel,  and  herein  of  estoppel  in  pleading, 
fnlhabuidntetiemcntiSyVii.  371. — in  excirae, — inability  to  perform,  viL  376;  non- 
performance by  the  other  party  of  some  act  stipulated  to  be  performed  by  him, 
vii.  378;  tender,  vii.  331. — what  must  be  shown  in  pleading  nn  excus^^  viL  381; 
in  justification,  vii.  331. 

In  discharge. 

By  common  law, — acceptance  of  rent  from  assignee,  vii.  382;  accord  an  sal-* 
isftiction,  vii.  382;  assignment,  vii.  384;  attainder,  385;  custom  of  merchants, 
charter  party,  vii.  3B5;  defeasance  and  by  whom  to  be  pleaded,  vii.  386;  evic- 
tion, vii.  386;  judgment  recovered,  vii.  389;  letter  of  licence,  vii.  S89;  parol 
agreement,  vii.  390;  release,  vii.  390;  sale  under  a  fiery  faeioM,  vii.  390;  the 
acts  or  defaults  of  the  other  party,  vii.  391. 

By'st-atute, — bankruptcy, — in  what  cases  available,  vii.  391;  where  party 
might  have  proved  under  the  commission,  vii.  391 ;  in  what  cases  not  available, 
vii.  392;  where  debt  not  provenble,  damages  being  unliquidated,  &c.  vii.  392; 
where  rent  ac«:rued  since  bankruptcy,  and  the  as.signees  did  not  accept  the  lease^ 
vii.  395;  where  the  bankrupt  has  not  shown  in  his  plea  that  the  cause  of  action' 
accrued  before  the  bankruptcy,  vii.  398;  where  the  bankrupt  and  others  are 
joint  and  several  co-obligors,  vii.  338. — insoWency,  vii.  398;  non-regiatration  of 
deed  under  an>act  of  parlia/nent,  vii.  399;  set-off,  vii.  399. 

Plea  of  ^performance, — nature  of,  vii.  400;  performance  generally,  viL  400; 
in  what  terms  to  be  pleaded,  vii.  402;  when  manner  of  performance  should  be 
shown,  vii.  403;  as  to  the  time  of  performance,  vii.  405. — as  to  pleading  mutual 
and  other  covenants  in  bar  of  each  other,  vii.  404;  pleas  by  executors  andad« 
ministrators,  vii.  407. 

Conclusion  of  pica,  vii,  409;  invalid  pleas  and  grounds  of  invalidity, — ^fbrnoC 
answering  the  plaintifT's  demand  or  answering  a  part  only,  vii.  410;  for  gene- 
rality, vncertainty,  and^duplicity,  vii.  412;  for  repugnancy,  vii.  413;  for  plead-' 
ingjocally  to  transitory  matter,  vii.  413. 

^he  replication,  vii.  413;  the  rejoinder,  vii.  415;  departure  in  pleading, — in 
the  plea,  vii.  4 15;  in  the  rejoinder,  vii.  416. 

Judgment  by  default — reference  to  master  to  compute  damages  and  coats,  vik' 
417.  . 

Evidence — what  evidence  admissible,  vii.  418;  what  deeds  admissible  in  evi- 
dence, vii.  420;  proof  of  deed — where  nece98ary,  vii.  422,  who  bound  to  pro- 
duce, vii.  422;  variance  in,  between  the  declaration  and  the  deed — the  date,  vii^ 
424 — the  parties,  vii.  424;  their  names,  vii.  424,  their  interest,  vii.  423;  the' 
consideration,  vii.  426;  the  parcels — name,  vii.  426,  quantity,  vii.  427,  situa- 
tion, vii.  428,  occupation,  yii.  428,  exception  in,  vii.  429;  covenants  stated  a^ 
general,  when  qual.fied,  vii.  429;  covenants  for  payment  of  money,  vii.  430; 
where  advantage  may  be  taken  of  variance,  though  execution  of  deed  admitted^ 
tii.  432. 

Witness,  competency  of,  vii.  432. 

Damages.  Extent  of,  and  how  assessed — in  generaf,  vii.  433;  in  regard  tor 
the  party's  interest  in  the  premises,  vii.  434;  liquidated,  vii.  436;  nominal,  vii. 
436.  Apportionment  of,  when  assessed  generally,  vii.  437;  where  mistake 
amended,  vii.  438;  where  a  new  writ  of  inquiry  allowed,  vii.  438;  if  forfeited 
by  outlawry^  vii.  4.39. 

Final  judgment,  vii.  439;  costs,  vii.  440;  of  amendment,  vii.  441;  of  diaotNK 
finuance,  vii.  442;  new  trial,  vii.- 442;  bail  in  error,  vii.  444. 

Of  tends  for  performance  of  covenants. 

Qf  tho  operation  of  the  statute  8  &.  9  W.  3.  c  II.,  vii.  444;  of  the  validity  or 
invalidity  of  the  bond,  vii.  440;  of  the  action  under,  vii.  448;  holding  to  bail  on, 
tii.  449;  of  the  pleadings,  vii.  450, — of  assigning  breaches,  vii.  450,  afthe  |ila% 
oyer,  replication^  demurrer,  and  repleader,  ^c,  vii.  454. 
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Whether  covenant  shall  be  considered  as  defeated  or  discharged^  and  hy  what 
means. 

^  By  the  act  of  God,  vii.  460;  by  the  act  of  law,— common  law— i*-merger  or  ex- 
tinguishment, vii.  461,  destruction  of  the  instrument  in  which  the  covenant  is 
contained,  vii.  461,  where  an  infant  and  another  are  joint  covenantors,  vii.  463, 
Where  one  of  two  joint  covenantors  suffers  judgment'by  default,  and  judgment 
is  given  against  the  other,  vii.  463;  statute  law-^in  general,  vii.  464;  inparticu-* 
lar  instances,  vii.  464. 

By  the  acts  of  the  parties.  Covenantor — assignment,  vii.  465;  bankruptcyi 
vii.  465;  inability  vii.  465;  insolvency,  vii  466;  intermarriage,  vii.  467.  cove-* 
nantee, — by  deed — release  before  covenant  broken,  vii,  468;  by  parol — 'wbere 
some  other  act  or  time  substituted,  vii.  469,  where  performance  absolutely  disH 
.  pensed  ivith,  vii.  47!2;  where  performance  rendered  impossible  by  covenantee| 
vii.  473;  by  accepting  satisfaction  from  another  party,  vii.  474.  By  the  acts  of 
strangers,  vii.  474. 

COVERTURE.     (See  tit.  Baron  and  Feme.) 

CRANAGE  AND  WHARFAGE,  xv.  393. 

CRAVING  OYER,  xiii.  72. 

CREDIBILITY  OF  WITNESS,  xv.  410. 

CREDIT,  MUTUAL,  xiv.  416. 

CREDITOR,  PETITIONING,  iii.  547. 

CREW.     (See  tits.  Carrier,  Charter-party,  Insurance,  Ship  and  Shipping.) 

CRICKET,  WAGERS  ON  THE  GAME  OF,  x.  229. 

CRIMES.     (See  particular  tits,  as  Abduction,  &c.) 

CRIMINAL  CONVERSATION,  i.  288. 

CRITICISM,— when  libellous,  xii.  171. 

CROPS.     (See  tits. 'Distress,  Fieri  Facias,  Landlord  and  Tenant.) 

CROSS-ACTION,  vii.  477. 

CROSS-EXAMINATION,  xv,  424. 

CROSS^REMAINDERS,  xiv.  213. 

CURATE,  viii.  520. 

CURSING,  xiv,  768. 

CURSITORS,  vii.  47d. 

CURTESY,  vii.  478. 

CUSTODY,    (See  tits.  Arrest,  Bail,  Deposit  in  Lieu  of  Bail. 

CUSTOM. 

Relative  to  the  definition  of  and  distmction  between  a  custom  and  a  preicrtp^ 
tion,  vii.  482:  relative  to  the  creation  of,  vii.  482. 

Relative  to  the  general  requisites  and  subject  matter  of, — in  general, — as  to 
being  reasonable,  vii.  482 — convenient,  vii.  483 — certain,  vii.  483 — contrary  to 
statute, .vii.  484— contrary  to  the  common  law,  vii.  484. 

In  particular, — for  profits  in  alieno  solo^  vii.  486;  for  easements  in  alieno  ioh^ 
Til.  486;  for  tenants  to  have  the  way-going  crops,  vii.  487;  in  relation  to  mem-> 
bers  of  a  corporation,  vii.  488;  imposing  a  charge  on  ships  laden,  &c.  vii,  488; 
to  have  surveyord  of  victuals  within,  ^c.  vii.  488,'  to  grind  corn  at  a  certain 
mill,  vii.  489;  regulating  parishes,  vii.  489;  recognising  /orM,  vii.  490;  being  in 
restraint  of  trade,  vii.  490;  being  in  restraint  of  marriage,  vii.  490. 

Relative  to  the  persons  bound  by  a  custom,  vii.  490 — the  construction  of  A 
/eustom,  vii.  491— ^being  good  in  part,  and  void  as  to  the  residue,  vii.  492— try-* 
ing  the  validity  of  a  custom,  vii.  492 — the  recovery  of  the  forfeiture  occasioned 
by  the  breach  of  a  custom,  vii*  492-*-the  pleading  of  a  custom,  vii*  493-4Hbf 
evidence  of  a  custom,  vii.  494— *the  extinction  6f  a  cUstom,  vii.  494« 

CtrSTOMS  OF  LONDON,  xii.  367. 

CUSTOM  HOUSE,  ix.  243. 

CUSTOM  AND  EXCISE,  ix.  227 . 

CUSTOS  BREVIUM,  vii.  496. 

CUTTING  AND  MAIMING,  xii.  397. . 

PAMAGE  FEASANT,  vii.  497, 
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DAMAGES, — relative  to  the  definition  and  general  nature  of  damages,  vii.  499\  reh« 
five  to  the  mode  of  stating  damages  in  pleadin*.  (See  tits.  Declaration;  New 
Assignment.)  Relative  to  the  cases  in  which  damages  are  recoverable,  vii.  499; 
relative  to  the  persons  against  whom  damages  may  be  recovered,  vii.  500. 

Relative  to  the  measure  of  damages, — in  general,  vii.  500.  In  particular, — 
as  to  the  sum  specified  in  tho  declaration  as  damages,  vii.  502;  as  to  the  partic* 
ular  sum  specified  in  the  contract,  vii.  502. 

Relative  to  the  mode  of  assessing  damages, — in  general,  vii.  503.  In  partic- 
ular,-^—as  to  assessing  damages  severally  against  the  same  defendant,  vii.  504; 
as  to  assessing  damages  severally  against  different  defendants,  vii.  504;  as  to 
assessing  damages  where  the  jury  omit  to  find  them  on  the  trial,  vii.  505;  as  to 
allowing  interest  on  the  assessment,  vii.  505;  at  what  lime,  vii.  505;  relative  to 
circumstances  which  go  in  mitigation  of  damages,  vii.  505. 

Relative  to  increasing  and  abridging  damages, — by  new  trial  on  acconnt  of  ex- 
cess, vii.  506;  by  new  trial  on  account  of  smaliness,  vii.  506;  by  writ  of  inqaiij 
on  account'of  excess,  vii.  506;  by  writ  of  inquiry  on  account  of  smaliness,  viL 
508;  by  what  court,  vii.  507;  relative  to  nominal  damages,  vii.  507;  doable  and 
treble  damages,  vii.  507;  the  mode  in  which  damages  are  to  be  recovered.  (Sea 
tit.  Judgment.)  ^ 

DANCING,  vii.  5m, 

DARRIEN  PRESENTMENT,  vii.  510. 

DATE.  (See  tits.  Bond,  Bills  and  Notes,  Contract,  Declaration,  Deed,  PI  eadiog 
Time.) 

DAUGHTER,— action  for  seduction  of,  xiv.  392. 

DAY, — calculation  of,  xv,  38. 

DAY  RULE,  vii.  510. 

DEACON,  viii.5l8. 

DEAD  BODIES,  vii.  512. 

DEAD  FREIGHT.  (See  tit.  Freight.) 

DEAF  AND  DUMB  PERSONS,— when  competent  to  be  a  witness,  vii.  513 

DEAN  AND  CHAPTER,  viii.  522. 

DE  \TH, — abatement  of  suit  by,  i.  I ;  on  whom  proof  of  lies,  vii.  514. 

DEATH   BED,— declarations,  viii.  497. 

DEBAUCHIJNG  DAUGHTER,— action  for,  xiv.  392. 

DE  RENE  ESSE, — declaring  when  necessary,  vii.  553. 

DEBT,  ACTION  OF,— relative  to  the  definition  and  nature  of,  vii.  516. 

Relative  to  when  it  lies, — in  general, — on  simple  contracts,  vii.  617;  on  spe- 
cialties, vii.  518;  on  records,  vii.  518;  on  statutes,  vii.  518;  relative  to  when  it 
is  the  peculiar  remedy,  vii.  519;  relative  to  the  persons  and  against  whom  it 
lies,  vii.  519. 

Relative  to  the  pleadings,— declaration,— title  of  the  court,  vii.  467;  venue, 
vii.  519;  day  in,  vii.  520;  when  in  the  debet  and  detinei^  vii.  520;  whether  gene- 
ral and  special,  vii.  520;  on  simple  contracts,  yii.  521 ;  on  specialties.  (Seetiti. 
Bail;  Covenant;  Deed.)     On  records,  vii.  521;  on  statutes,  vii.  522. 

General  requisites. 

The  manner  of  stating  the  sum  demanded,  vii.  522,  the  manner  of  stating  the 
request,  vii.  523,  the  manner  of  stating  the  breach,  vii.  523,  as  to  the  coocla- 
Bion,  vii.  524;  of  the  wager  of  law.     (See  tit.  Wager  of  Law.) 

Pleas — in  general,  vii.  524. 

Replications,  rejoinders,  &c.  are  arranged  under  the  pleas  to  which  they  aie 
severally  applicable. 

Relative  to  the  evidence,  vii.  525— verdict,  vii.  525— damages,  vii.  525HodC' 
ment,  vn.  525— costs,  vii.  525— execution,  vii.  525. 
DEBT  NOT  DUE— arrest  for  an  act  of  bankruptcy,  iii.  514. 
DEBTOR  AND  CREDITOR,  vii.  525. 
DECEIT— relative  to  the  definition  of,  vii.  531 . 

Relative  to  the  action  of,  when  it  lies— for  false  representations,  vii,  631;  for 
breach  of  express  and  implied  warranties,  vii.  540;  relative  to  the  form  of  ac- 
tion, vn.  541— extent  of  the  responsibility  incurred  by  making  miarepresaata^ 
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tions,  vii.  642— persons  at  whose  suit  the  action  lies,  vii.  543— persons  aeaiosi 
\vhom  the  action  ]ies,  vii.  543. 

Pleadings— declaration,  vii.  544;  pleas,  vii.  545;  relative  to  the  evidence,  vii. 
'  relative  to  the  witnesses,  vii.  545. 
DECLARATION— of  the  parties  to,  vii.  546;  of  the  form  of  action  in,  vii.  547. 

lime  of  declaring,  conditionally  or  absolutely,  against  a  sole  defendant,  in  the 
King's  Bench. 

Conditionally,  or  between  the  return  of  (he  process  and  time  of  appearance, 
▼II.  553;  after  the  time  allowed  for  appearance  and  before  appearance,  vii.  656. 

Absolutely,  or  after  appearance— in  actions  by  bill,  vii.  556;  by  original,  vii. 
558;  in  the  Common  Pleas,  vii.  559;  in  the  Exchequer,  vii.  560;  against  seve^ 
ral  defendants,  or  after  outlawry  of  one,  vii.  561. 

By-the-bye,  in  the  King's  Bench— by  bill,  vii,  562;  bv  original,  vii.  664;  in 
the  Common  Pleas,  vii.  564;  in  the  Exchequer,  vii.  565;  against  prisoners. 
(See  tit.  Prisoners.)  of  obtaining  time  to  declare,  vii.  566;  consequence  of  aot 
declaring  in  time,  vii.  567;  declaring  de  novo,  vii.  567. 

Mode  of  declaring,  in  what  form. 

As  to  the  title  of  the  court,  vii.  567. 

As  to  the  title  of  the  term — when  to  be  er^titled  generally,  vii.  5«7;  when  to 
he  entitled  specially,  vii.  570;  consequence  of  declarations  being  improperly  en- 
titled, vii.  571;  as  to  the  venue,  vii.  572;  as  to  the  names  and  number  of  the 
parties,  vii.  573;  as  to  the  addition  and  description  of  the  character  in  which  the 
parties  sue  or  are  sued,  vii.  577. 

As  to  the  description  of  the  method  in  which  the  defendant  has  been  brought 
into  court. 

In  the  King's  Bench,  vii.  579;  in  the  Common  Pleas,  vii.  579;  in  the  Exche- 
quer,  viL  579;  where  defendant  is  in  custody  of  sherifiT,  vii.  580;  as  to  the  cajse 
of  action,  and  recilal  of  the  writ,  vii.  580. 

Statement  of  the  cause  of  action,  and  manner  of  describing  it  in  general. 

Of  the  degree  of  certainty  generally  requisite,  vii.  581 ;  of  stating  the  cause 
of  action  positively,  or  by  way  of  recital,  vii.  583;  of  describing  the  parties  to 
the  suit  by  their  names,  or  asplaintift*  and  defendant,  vii.  583;  of  describing  the 
day  or  time  when  the  cause  of  action  arose,  general  statement  of  the  lime,  vii. 
•584;  when  statement  of  exact  time  material  or  immaterial,  vii.  584;  mistake  in 
describing  time,  when  fatal,  or  aided,  vii.  586;  of  describing  the  place,  parish, 
or  local  district,  where  tlie  cause  of  action  arose,  vii.  586. 

Of  describing  the  cause  of  action  in  actions  upon  contracts. 

In  what  manner  the  contract  must  be  stated  in  general,  ii.  432;  of  stating  the 
inducemeat  for  making  the  contract,  ii,  428;  of  stating  the  considerations  for 
making  the  contract,  in  general,  ii.  438;  executed,  ii.  442;  executory,  ii.  443; 
concurrent,  ii.  443;  continuing,  ii.  447;  consequence  of  a  defective  statement, 
ii.447. 

"  Of  variance  between  the  c  ontract  stated  in  the  declaration  and  the  contract 
itself.  (See  tit.  Variance.) — of  averring  performance  of  conditions  {)recedent^ 
ii.  448;  of  averring  notice,  ii.  460. 

Of  averring  request — when  necessary  to  be  averred,  ii.  463;  how  to  be  aver*- 
red,  ii.  466;  consequence  of  mistake,  ii.  467. 

Of  alleging  breach  of  contract — when  necessary,  and  mode  of  stating  it,  ii.  468 j 
alleging  several  breaches,  ii.  471;  consequences  of  defective  statement,  ii.  471. 

Of  describing  the  cause  of  action  in  actions  for  lorla, — as  to  the  injury  com- 
plained of,  vii.  587;  as  to  the  time  at  which  the  injury  was  committed,  vii.  590; 
as  to  the  place  at  which  the  injury  was  committed,  vii.  590;  of  the  degree  of  cer- 
tainty in  general  required,  vii,  591 ;  describing  the  inducement  in  actions  for  in- 
juries,— affecting  persons,  vii.  591 — real  property,  vii.  591 — personal  property, 
vii.  593. 

Of  describing  the  damages  ensuing  from  the  breach  of  contract  or  torts  in 
general, — ^general  rules,  vii.  593;  on  contracts, — what  to  be  stated,  vii.  593; 
how  to  be  stated,  vii.  698;  consequences  of  mis-statement,  vii.  694.     In  iorU^-^ 
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wheD  to  be  stated,  vii.  594;  what  to  be  stated,  vii.  595;  mann6f  of  statioff,  Tti. 
585.  Consequences  of  taking  verdict  for  more  damages  than  alleged  in  decla-' 
ration,  vii.  595. 

joinder  of  counts  Und  misjoinder.  (See  tit  Misjoinder.)  of  the  conclusion,-^ 
contra  paceWy  y'lL  5d6\   act  damnum,  vii.  596. 

Of  the  profert  and  pledges,  vii.  596;  defects  in  what  cases  aided, — when  at 
common  law, — ^by  the  plea,  vii.  597;  by  the  writ  vii.  597;  by  the  verdict,  vii, 
698.  When  by  8tatut.e,  vii.  599;  may  be  good  in  part  though  bad  for  the  resi- 
due, vii.  599. 

Statement  of  cause  of  action  and  manner  of  describing  it  in  particular  actions, 
And  for  particular  causes  of  action,  vii,  600;  how  to  be  engrossed  or  copied,  vii. 
600. 

When,  in  what  manner,  and  with  whom,  to  be  delivered  or  filed, 

In  the  King's  Bench, — when,  in  what  imanner,  and  with  whom,  to  be  deliver- 
ed, viL  61 ;  when,  in  what  manner,  and  with  whom,  to  be  filed,  vii.  603. 

In  the  Common  Pleas,  vii.  604;  in  the  Exchequer,  vii.  604. 

Indorsement  on,  and  notice  to  plead  to,  vii.  605. 

Notice  of  declaration  being  delivered  or  filed, — ^when  necessary,  vii.  606; 
form  of,  vii.  609;  when  to  be  served,  vii.  610;  how  to  be  served,  vii.  612. 

Effect  of  filing  or  delivering  a  declaration,  and  acceptinii^  or  taking  it  out  of 
the  office,  vii.  613;  adding  counts,  515;  striking  out  superfluous  counts  or  mat- 
ter. (See  tit.  Striking  out  Counts.)  amendment  of  i.  521;  consolidating  decla- 
("ation,  vii.  516;  costs  of,  vii.  616;  copies  of,  vii.  617;  evidence  of,  and  hoW 
connected  with,  writ,  vii.  617. 
DECLARATION  OF  INSOLVENCY,— an  act  of  bunkruptcy,  iii,  540.  . 

DECOY,  vii.  618.  * 

PECREE,vii.  619. 
33EDIMUS  POTESTATUM,  ix.  651. 
J)E  DONIS,  STATUTE  OF,  xv.  16. 
PEEDS. 

Definition  and  general  nature  of,  vii.  635;  relative  to  what  contracts  must  be 
by  deed,  vii,  635;  relative  to  the  difference  between  deeds  and  parol  contractsi 
vii.  638;  relative  to  the  difference  between  deeds-poll  and  indentures,  vii.  643; 
relative  to  the  difi*erent  spe«ies  of  deeds, 

As  to  real  property, — connected  with  its  conveyance, — as  to  conveyance  at 
common  law  vii,  621 ;  as  to  conveyances  operating  under  the  statute  of  uses,  vii. 

Connected  with  personal  property*  vii.  622-- 'Other  purposes,  vii.  622 — partic- 
iilar  persons  and  bodies,  vii.  622. 

General  requisites  of  deeds. 

Parties  to  contract, — in  general,  vii.  644;  in  particular  instances, — agents,  viL 
644,  aliens,  vii,  645,  bastards,  vii.  645,  corporations,  vii.  646,  drunkards,  vii. 
646,  executors  and  administrators,  vii.  647,  femes  covert,  vii.  647,  idiots,  vii. 
,  647,  infants,  vii.  648,  king,  vii.  648,  lunatics,  vii.  648,  outlaws,  vii.  648,  part- 

nerd,  vii.  648,  persons  blind,  deaf,  and  dumb,  vii.  649,  persons  under  duress,  vii. 
650;  traitors  and  felons,  vii.  650.  Effect  of  an  incompetent  person  beoomiog  a 
party,  vii.  650. 

As  to  the  consideration. 

Want  of,  or  inadequacy  of,  vii.  650;  illegallity  of,— by  common  law, — immoral, 
*  irii.  651,  in  restraint  of  trade,  iv.  615,  in  restraint  of  marriage,  iv.  618;  to  pro- 
cure marriage,  iv.  61^,  to  refund  marriage  portion,  iv.  619,  to  compound  a  crim- 
inal prosecution,  iv.  620,  to  withhold  evidence,  iv.  621,  to  restrain  an  officer  in 
the  execution  of  his  duty  or  office,  iv.  621,  illegal  traffic,  iv.  621.  By  statute,— 
bribery.  (See  tit.  Bribery.)  gaining.  (See  tit.  Gaming.)  gambling  insurance. 
(See  tit.  Insurance.)  price  X)f  spirituous  liquors.  (See  til.  Spirituous  Liquors.) 
ransom  of  a  captured  ship.  (See  tit.  Ransom.)  sale  of  offices.  (See  tit.  Offices, 
Bale  of.)  signing  bankrupt's  certificate.  (-See  tit.  Bankrupt.)  simony.  (See  tit. 
Simony.)  stock-jobbing.  (See  tit.  Stock-jobbing.)  usury.  (See  tit.  Usury .V 
M  to  the  mode  of  taking  advantage  thereof;  vii.  651. 
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Ab  to  itjB  being  in  writing  or  printing,  vii.  651 ;  as  to  itd  being  written  or  prin* 
ted  on  paper  or  parchment^  vii.  651;  as  to  the  character  and  language  to  be 
adopted,  vii.  652. 

As  to  its  being  stamped. 

General  remarks,  vii.  652;  amount  of,  vii.  652;  effect  of  stamp  being  impro-* 
per,  vii.  654;  time  of  stamping,  vii.  654;  wlien  an  alteration  in  the  deed  renders 
a  fresh  stamp  requisite,  vii.  654. 

As  to  the  reading  of  a  deed — when  requisite,  vii.  655;  by  whom  to  be  per- 
formed, vii.  656:  at  what  time  to  be  performed,  vii.  656;  effect  of  its  being  read 
Msely,  vii.  656 . 

As  to  the  sealing  an4  signing  of  a  deed« 

As  to  the  sealing  of  a  deed.  In  general — whether  the  intention  of  parties  be 
essential,  vii.  656,  what  is  a  sufficient  sealing,  vii.  657,  with  what  article  it  may 
be  done  vii.  658,  at  what  time  it  may  be  done,  vii.  658;  in  particular  instances, 
vii,  658;  where  there  are  several  parties,  vii.  658;  as  to  the  adoption  of  another's 
seal,  vii.  658 ;  what  circumstances  will  create  a  presumption  of  the  deed  having 
been  sealed,  vii.  659. 

As  to  the  signing  of  a  deed.  Whether  essential — in  general,  vii.  659;  in 
particular  instances — under  ^  power  of  appointment,  vii.  659,  under  the  statute 
of  frauds,  vii.  659;  what  is  a  sufficient  signing,  vii.  659. 

As  to  the  effect  of  sealing  and  signing  a  deed,  vii.  659. 

As  to  the  delivery  of  deeds.  Absolutely — introductory  remarks,  vii.  660 j 
tnode  of  delivery  and  herein  of  what  will  be  a  sufficient  delivefy,  vii.  660.;  by 
whom  the  delivery  should  be  made,  vii.  .661;  to  whom  the  delivery  should  be 
made,  vii.  661.  As  en  escrow — what  it  is,  vii.  60 1 ;  mode  of  delivery,  vii.  66 1-.  to 
whom  the  delivery  should  be  made,  vii.  661:  eflect  of  it,  vii.  663;  effect  of  death 
before  performance  of  condition,  vii.  663;  distinction  between  incapacity  of  con- 
tracting parties  at  the  time  of  first  and  second  deliveries,  vii.  663.  As  to  the 
second  delivery  of  a  deed,  vii.  663;  as  to  the  effect  of  the  delivery  on  previous 
informalities,  vii.  664;  as  to  the  attestation  of  deeds — in  general,  vii.  664,  in  par-i 
ticular  instances,  vii.  665. 

Relative  to  the  formal  parts  of  a  deed. 

Connected  with  real  property.  As  to  the  premises;  the  date — whether  esi 
fiential,  vii.  666,  priority  of,  vii.  667.  As  to  the  description  of  the  parties;  iq 
general — usual  description,  vii.  667;  reputed  name,  vii.  667;  where  several 
christian  names,  vii.  668;  where  eldest  son  of  a  duke,  &c.,  vii.  668;  where  par-: 
ties  are  misnamed,  but  their  identity  is  established  a/itincf«,  vii.  668;  where  there 
are  two  persons  q£  the  same  name,  vii.  668.     In  particular  instances,  vii.  669. 

As  to  the  recitals — their  nature,  vii.  669;  efiect  of,  considered  in  immediate 
connexion  with  tiie  instrument  i/self,  vii.  670 — considered  as  to  its  operation 
Ivith  respect  to  other  intsruments,  vii.  670;  consequencee  of  a  mis-recital,  vii, 
671, 

As  to  the  consideration  and  acknowledgment  thereof,  vii.  671;  as  to  the  grant 
er  release,  vii.  671. 

As  to  the  subject  matter  of  the  deed.  In  general — introductory  remarks,  vii. 
€71 ;  effect  of  a  particular  af^er  a  general  description,  vii.  672;  effect  of  erro<* 
neous  additions  to  the  description,  vii.  672;  effect  of  correct  additions  to  error 
neous  description,  vii.  672. 

In  particular — corporeal  hereditaments.  (See  tits.  Bargain  and  Sale,  Feoff-, 
nents,  Gifls,  Grants,  Lease,  Lease  and  Release,  Uses  and  Trusts.)  Incor- 
poreal hereditaments — advowsons.  (See  tit.  Advowson.)  Annuities.  (See 
tit.  Annuities.)  Common,  rights  of.  (See  tit.  Common.)  Corodies.  (See  tit. 
Tithes.)  Franchises.  (Se«  tit.  Franchises.)  Offices.  (See  tit.  Offices.) 
Rents.  (See  tit.  Rents.)  •  Tithes.  (See  tit.  Tithes.)  Ways,  private  rights 
of.     (See  tit-  Ways. 

As  to  the  clause  respecting  the  title  deeds,  vii.  673;  as  to  the  exceptions— -na^r 
pfite  of,  vii.  673. 
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Requisites  of,  exceptions  in, — must  be  by  apt  words,  vii.  673; — ^be  part  of 
the  thing  previously  granted,  and  not  of  aAy  other  thing,  vii.  674;  only  be  a 
part  of  the  thing  granted,  vii,  674;  be  of  such  a  thing  as  is  severable  from  the 
thing  granted,  vii.  675;  be  of  a  thing  which  .the  accepting  partjr  may  retain,  vii. 
675;  be  of  a  particular  thing  out  of  a  general  one,  vii.  675;  be  described  with 
certainty,  vii.  675; — as  to  whether  there  may  be  an  exception  out  of  an  excep- 
tion, vii.  675.  • 
As  to  the  habendum  and  ienendunij 

Nature  of,  and  herein  as  to  the  connexion  between  the  habendum  and  the  pre- 
mises, vii.  676;  as  to  where  the  habendum  and  premises  are  inconsistent,  vii. 
676;  as  to  whether  the  habendum  can  control  the  premises  where  both  are  equal- 
ly clear,  vii.  677;  as  to  whether  the  habendum  can  explain  or  enlarge  the  pre- 
mises, vii.  677;  as  to  whether  the  habendum  can  abridge,  qualify,  or  totally 
destroy  the  effect  the  premises  would  otherwise  have  had,  vii.  677;  as  to  the 
mode  of  shewing  the  quantity  of  estate  intended  to  be  conveyed.  (See  tits. 
Fee,  Estates  in,  Joint  Tenants,  Life,  Estates  for,  Remainder,  Tail,  Tenants 
jo,  Tenants,  Joint,  Years,  Tenants  for.) 
As  to  the  reddendum  or  reservation. 

Nature  of,  vii.  678;  requisites  of, — must  be  by  apt  words,  vii.  678;  must  be 
of  some  other  thing  coming  out  of  the  thing  granted,  and  not  of  a  part  of  the 
thing  itself,  nor  of  something  isfluing  out  of  another  thing,  vii.  679;  must  be  of 
such  a  thing  whereunto  the  grantor  may  resort  to  distrain,  vii.  679;  must  be 
made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the  deed,  vii.  680;  must 
|>e  forth  with  certainty,  vii.  680, 
As  to  the  conditions. 

When  illegal,  when  void,  when  repugnant,  when  impossible,  how  constmed, 
performance  of,  breach  of.     (See  tit.  Conditions.) 

As  to  the  clause  of  warranty,,  vii.  681 ; — covenants.  (See  tit.  Covenant.) — 
conclusion,  vii.  681 — connected  with  personal  contracts,  vii.  682;  connected 
.with  other  purposes.  (See  tit.  Bail-bond;  Replevin-bond.)  connected  with  dif- 
(ierent  persons  and  bodies.  (See  tits.  Corporation,  Debtor  and  Creditor,  East 
:^ndia  Company,  Partners,  Principal  and  Agent.) 
Relative  to  the  registry  of  deeds. 

As  to  the  difference  between  enrolment  and  registry  of  deeds,  vii.  682;  when 
requisite, — considered  as  to  the  locality  of  the  property,  vii.  682;  considered  as 
i6  th£r  nature  of  the  deed,  vii  683; — effect  of  recital  of  unregistered  deed  in  a 
subsequent  instrument,  vii.  683;  at  what  time  the  registry  should  take  place,  vii. 
£84;  as  to  its  effect,  vii.  684;  as  to  the  memorial  of  registry, — its  contents,  vii. 
fi94;  its  execution  and  attestation,  vii.  685. 
Relative  to  the  enrolment  of  deeds, 

Connected  with  deeds  of  bargain  and  sale.     (See  tit.  Bargain   and  Sale.) 
connected  with  grants  of  annuity,  (See  tit.  Annuity.) 
Relative  to  the  construction  of  deeds, 

General  rules  of  construction, — ^intention  of  the  parties,  vii.  687;  the  terms 
of  the  deed  to  be  taken  entire, — in  general,  vii.  689;  as  to  the  subsequent  words 
in  a  deed  explaining  precedent  indefinite  ones,  vii.  689;  as  to  subsequen;  words 
in  a  deed  defeating  precedent  ones,  vii,  689;  as  to  where  different  parts  of  a 
deed  are  contradictory,  vii.  689. 

Are  construed  favourably,  consistent  with  the  rules  of  law  or  custom, — are 
construed  favourably,  vii,  690;-— consistently  with  the  rules  of  law,  vii.  691; 
consistently  with  the  rules  of  custom,  vii.  691. 

As  to  the  construction  of  particular  deeds,  vii.  630;-— estates  arising  by  im- 
plication, vii.  691 ;  where  a  particular  construction  would  lead  to  consequences 
ruinous  to  covenantor,  vii.  691;  where  a  deed  is  so  uncertain,  that  its  intention 
cannot  be  discovered,  vii.  692;  where  parts  of  a  deed  are  repugnant  to  one  as- 
another,  vii.  692;  where  there  are  several  deeds  made  at  the  same  time  to  efiect 
one  object,  vii.  693;  the  incorporation  of  an  unauthenticated  writing  by  refer- 
pi)ce  to  the  deed  itself,  vii.   693;  the  identity  of  indorsements  on  a  deed,  with 
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such  instrumi^nt,  vii.  694;    the  admission  of  pnrol  evidence  afiectiog  deeds, 
vLi.   695. 

J^elative  to  the  performance  of  the  clauses  in  a  deed, 

Considered  as  to  the  subject  matter.  (See  tils.  Condition;  Covenant.)  con-« 
sidered  as  to  the  parties  hound  by.     (See  tit.  Covenant.) 

Relative  to  the  assignment  of  deeds,  vii.  697;  relative  to  the  remedies  at  law 
to  enforce  performance  of  deeds, — form  of  action,  vii.  698;  parties  to  the-  actioDi^ 
— in  respect  of  interest,  vii.  698;  in  respect  of  number,  vii  699. 

Holding  defendant  to  bail,  vii.  699;  payment  of  money  into  coart.  (See  tit/ 
Payment  of  Money  into  Court.) 

As  to  the  pleadings. 

In  action  of  debt,— -declaration,— as  to  the  title  of  the  court,  Vii.  700;  as  to 
the  title  of  the  term,  vih  700;  as  to  the  venue,  vii.  700;  as  to  the  commence^ 
ment,  vii.  700;  as  to  the  cause  of  action, — as  to  the  statement  of  an  indtlce-> 
ment,  vii.  700,  as  to  the  statement  of  time  and  place,  vii.  700,  as  to  the  stftte^ 
ment  that  the  instrument  was  under  seal,  vii.  701,  as  to  the  profert  of  the  deed^ 
vii.  701,  as  to  the  statement  of  the  consideration,  vii.  703,  as  to  the  statement 
of  the  instrument  itself, — what  statement  suffices,  vii.  703— ^variances  in  state^ 
ment  of,  vii.  704 — as  to  the  averments,  vii.  705,  as  to  the  breach  and  damageSi 
vii.  705. 

Oyer, — where  necessary,  vii.  4rc.  365;  on  what  deeds  to  be  set  out,  vii.  367;  if 
it  may  be  dispensed  with,  vii.  367;  consequences  of  omission  to  demand,  vii.  368^ 

Pleas,  in  abatement,  vii.  368;  in  bar, — in  denial, — when  nil  debit  proper,  vii.- 
705,  when  non  est  factum  proper,  vii.  706, — in  avoidance, — by  common  law.^ 
(See  tits.  Infancy,  Duress.),  by  statute  law.  (See  tits.  Bail,  Gaming,  Usury.) 
— in  excuse  of  performance, — by  common  law.  (See  tits.  Arbitration,  Indemni-^ 
ty.)  by  statiite  law.  (See  tit.  Bail,) — in  discharge, — by  common  law,  vii.  707^ 
former  recovery,  vii.  707,  of  payment.  (See  tit.  Bond.  And  see  tits.  Accorcfc 
and  Satisfaction,  Before  Breach,  Foreign  Attachment,  Release,  Set-off,  Ten*- 
der.) — by  statute  law.     (See  tits.  Bankrupt,  Insolvent  Debtors.) 

Plea  of  performance,  vii.  .707;  several  pleas  in  bar,  vii.  708;  defects  in  pleair 
how  aided,  vii.  708. 

Replications,  rejoinders,  &c.  are  arranged  under  the  pleas  to  whicli  they  aroF^ 
respectively  applicable, 
^        In  covenant.     (See  tit.  Covenant. 

As  to  the  evidence. 

On  the  part  of  the  plaintiff, — proof  of  the  execution  of  the  deed, — must  6* 
proved  by  att.esting  witnesses,  vii.  701.  what  attesting  witness  must  prove,  vii,- 
715.  as  to  when  proof  of  execution  must  not  be  adduced — ^when  produced  after 
notice  to  opposite  party,  vii.  717,  old  deeds,  vii.  719,  deeds  enrolled,  vii.  7^20-^ 
recitals  in  a  deed,  vii.  721,  when  produced  under  rule  of  court,  vii.  722. — secon- 
dary evidence  of,  vii.  72^i. 

On  the  part  of  the  defendant,  vii.  722.  in  covenant.     (See  tit.  Corenant.) 

As  to  the  witnesses,  vii.  723;  as  to  the  damages,  costs,  and  judgment,  vii.  723; 
as  to  subsequent  proceedings,  vii.  723. 

Relative  to  the  confirmation  of  deeds  when  voidable,  vii.  723.;  relative  to  the 
.  avoidance  of  deeds, 

•^6tnt/to, — for  want  of  proper  parlies,  vii.  644,  a  good  consideration,  vii.  650, 
its  being  written  on  paper  or  parchment,  vii.  651,  a  proper  stamp,  vii.  652, 
reading  if  desired  before  the  execution,  vii.  655,  sealing  afid  in  some  cases 
signing,  vii.  656,  delivery,  vii.  660. 

By  matter  ex  post  facto ^ — by  act  of  God,  vii,  460.  by  act  of  law,  vii,  461. 
hy  the  act  of  the  parties. 

By  erasure,  interlineation,  or  other  alteration  in  any  material  part, — as  to  the 
parties  by  whom  it  is  done, — when  done  by  a  party  to  the  deed,  vii.  725,  when 
done  by  a  stranger  or  mere  spoliator,  vii.  7^5— as  to  what  amounts  to,— in  gene- 
ral, vii.  725,  as  to  the  time  of  its  being  done,  vii.  727|  astetho  efTect  of  it, 
vii.  727.  * 
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By  obliterating  the  aeal. — what  will  amount  to,  vti.  727,  difierence  between 
the  seals  of  joint  and  several  contracting  parties,  vii.  738. 

By  delivering  it  up  to  be  cancelled, — what  will  amount  ^o, — it  must  be  actual- 
ly cancelled,  vii.  728,  it  must  not  arise  from  accident,  sport,  or  malice,  vii.  72S| 
— ^as  to  the  effect  of  it,  vii.  729. 

By  disclaimer,  vii.  729;  by  dissent,  or  disagreement,  vii.  730;  by  the  jadg- 
ment  or  decree  of  a  court  of  judicature,  vii.  731. 
Belative  to  the  revival  of  deeds  that  have  been  avoided,  vii.  731  • 
DEER, — property  in,  731. 

Offences  relating  to,— K)f  their  nature,  and  the  punishment  incarred,— by 
hunting,  killing,  and  stealing,  vii.  732;  destroying  covert  for  deer,  vii.  735; 
buying  or  selling  deer,  vii.  735. 

Proceedings  with  reference  to  offences  punished  criminally, — indictment,  vii. 
735;  quowarrantOy  vii.  736. 

Proceedings  with  reference  to. offences  punishable  by  pecuniary  penalties,-^ 
in  the  superior  courts,  vii.  737;  before  magistrates,  vii.  737. 
DEFAMATION.  '  (See  tits.  Libel;  Slander.) 
DEFAULT.     (See  tits.  Appearance,  Descent,  Dower,  Judgment,  Jury;  Tail,  Ten* 

ant  in.) 
DEFEASANCE,— definition,  vii.  739;  distinguished  from  a  condition,  vii.  738;  dis^ 
tinguished  IVom  a  covenant,  vii.  739;  general  nature  and  requisites  of,  vii.  73d; 
performance  of,  vii.  740. 
DEFECT  OF  FENCES,  ix.  572. 
DEFORCEMENT,  vii.  740. 
DEGRADATION,  vii.  741. 
DEL  CREDERE  COMMISSION,  vii.  742. 
DELIVERY.     (See  tits. 

Bankrupt,  Carrier,  Deed,  Frauds,  Statute  of.  Lading,  Bill  of,  Process,  Sale, 
Bill  of,  Ship  and  Shipping,  Transitu,  Stoppage  in.  Vendor  and  Purchaser.) 
33EMAND.     See  tits.  Arbitration  and  Award,  Assumpsit,  Bills  of  Exchange,  Check, 
Constable,  Costs,  Covenant,  Declaration,  Deed,  Deer,  Ejectment,  Game,  Ju^g^ 
ment,  Lien,  Oyer,  Plea,  Release,  Rent,  Replication,  Trover.) 
DEMESNE,  vii.  742. 

DEMURRAGE, — definition  of,  vii.  743;  for  what  payable,  vii.  744;  rates  of,  bow  r^ 
gulated,  vii.  747;  duration  and  revival  of  claim  for,  vii.  747;  who  entitled  to,  vii 
748;  party  liable  to,  vii.   748. 

Remedy  fur,-^-by  lien,  vii.  748.  By  action  at  common  law, — form  of  action^ 
vii.  749;  pleadings  in,  vii.  749;  evidence,  vii  749;  by  proceedings  in  the  Admi^ 
ralty  Court,  vii.  751. 
Demur KER, — definition  of,  viti.  3;  when  a  demurrer  may  be  made  available,  viiL  3; 
when  advisable,  viji.  4;  to  pleas  to  the  jurisdiction,  (See  tit.  Jurisdiction,  Pleas 
to.);  to  pleas  iiT abatement.     (See  tit.  Abatement,  Pleas  in.) 

To  declarations,  pleas  in  bar,  replications,  &c., — when  general  and  when  spe- 
cial, viii.  4;  to  a  part  or  a  whole,  viii.  6;  to  extent,  (See  tit.  Extent.)  in  5ctr» 
facias.  (See  tit.  Scire  Facias,)  in  error.  (See  tit.  Error.)  to  indictments.  (See 
tit.  Indictment.)  as  to  the  time  of  demurring,  viii.  8;  forms  of,  viii.  8;  as  to 
withdrawing  a  demurrer,  viii.  9;  joinders  in,  viii.  10;.  as  to  signing  and  deliver-* 
Jng,  viii.  10;  as  to  amendments  after  demurrer,  viii.  II;  as  to  the  effect  of  ado- 
murrer,  viii.  11;  as  to  the  effect  of  pleading  over,  viii.  14. 

Argument  on, — at  what  time,  viii.  15.  In  the  King's  Bench, — conctlnim,-^ 
motion  for,  viii.  16;  rule  for,  viii.  17;  signing,  viii.  17;  entering  cause  for,  viiL 
17;  motion  for  judgment,  viii.   17;  inC.  P.  viii.  18. 

Judgments  on, — in  abatement,  viii.  18.     In  bar, — rule  for,  viii.  19.     Interior 
cutory, — signature  of,  viii.  19;  motion  in  arrest  of,  viii.  19;  final,  viii.   19;  costs 
on,  viii.  19;  writ  of  inquiry  on  demurrer,  viii.  20. 
DEMY  MARK.     (See  tit.  Right,  Writ  of.) 

DENIAL.     (See  tits    Bankrupt,  Lien,  Payment,  Pleas,  Set-olf,  Tender,  Trorer^) 
DENIZATION  AND  NATURALIZATION,  xii.  735. 


INDEX.  595 

DEODAND,vui  24. 
DEPARTURE.     (See  tit.  Insurance.) 

Departing  the  realm  an  act  of  bankruptcy,  iii.  491;  departing  from  dwelling- 
bouse  an  act  of  bankruptcy,  iii.  497. 
DEPASTURING,  RIGHT  OF.     (See  til.  Common.) 
DEPOSIT.     (See  tits.    Execution,   Payment  of  Money  into  Court^  Principal  and 

Agent,  Pawnbroker.)  • 

DEPOSIT  IN  LIEU  OF  BAIL,— bail  below,— of  its  nature,  viii.  26;  when  and 
how  taken  out  of  court,  viii.  28;  effect  of  it,  on  the  proceedings  in  the  cause, 
viii.  31.  n.;  bail  above,  viii.  51.  n.;  return  of  sheriff,  viii.  32«  n. 
DEPOSITIONS.     (See  tits.  Bankrupt,  Chancery,  Coroner,  Ecclesiastical  Court,  Evi- 
dence, Excise  and  Customs,  Justice  of  the  Peace,  Witness.) 
DEPRIVATION.     (See  tit.  Ecclesiastical  Persons.) 
DEPUTY.     (See  tits.   Churchwarden,   Coroner,  Corporation,  Principal  and  Agent, 

Sheriff.) 
DESCENT — general  nature  of,  viii.  35;  distinction^  between  descent  and  purcbafe, 
viii.  35;  how  it  differs  from  descent  by  the  civil  law,  viii^  36. 
Relative  to  who  may  be  feeirs. 

Aliens,  viii.  36;  bastards,  viii.  37;  idiots  and  lunatics,  viii.  37,  monsters,  viii. 
57;  papists,  viii.  38;  persons  attainted,  viii.  38. 

Relative  to  the  descent  of  corporeal  hereditaments,  by  the  common  law^  of 
estates  in  possession. 

General  remarks,  viii.  39 . 
^  Canons  of  descent — inheritances  descend  lineally  to  the  issue  of  the  person 
who  last  died  actually  seised,  viii.  39  ;ma]o  issue  shall  bo  admitted  before  the  fe- 
male, viii.  42;  when  males,  eldest  shall  inherit;  when  females^  they  shall  take 
jointly,  viii.  43;  lineal  descendants  shall  represent  tlieir  ancestor  in  infinilumf 
viii.  44,*  on  failure  of  lineal,  collateral  descent  (to  blood  of  first  purchaser)  shall 
take  place,  subject  to  the  three  preceding  rules,  viii.  45;  proximity  to  collateral 
ancestor  last  seised  must  be  by  whole  blood,  viii.  48;  in  collateral  inheritances 
male  stock  preferred  to  female,  unless  estate  descended  from  female,  viii.  65; 
mode  of  tracing  an  heir  at  law,  viii.  54:  of  estates  in  remainder  or  reversion, 
viii.  54;  by  statute  law,  viii.  55. 

Bv  custom — borough  English^  viii.  57;  copyholds,  viii.  57;  gavelkind,  viii« 
57.  ' 

Relative  to  the  descent  of  incorporeal  hereditaments. 

Advowsons,  viii.  58;  commons,  viii.  60;  dignities,  viii, 61 ;  franchises,  viii.  64; 
offices,  viii.  64;  rents,  viii.  So-^  tithes,  viii.  55;  ways,  viii.  66. 
Relative  to  descents  in  some  special  cases. 
Of  th%  crown,  viii.  66;  of  heir  looms,  viii.  67. 
Relative  to  how  a  descent  may  be  qualified  or  destroyed — ^by  act  of  the  ances^ 

tor. 

By  a  devise,  viii.  68;  by  a  feofibi^nt  and  re-feoffment^  viii,  74^  by  fine  or  re- 
covery, viii.  76. 
tofiSERTER.     (See  tit.  Martial,  Court  of.) 
DESTROYING  OR  CANCELLING  INSTRUMENTS.  (See  tit#.  Bills  and  Notes, 

Bonds,  Coin,  Deeds.) 
DETAINER— when  in  custody  on  civil  process,  viii.  77 — criminal  process,  viii.  79. 
DETERjyilNATION  OF  SUIT.     (See  tits.  Malicious  Arrest,  Malicious  Prose<^v^ 

tion.) 
DETINET.     (See  tits.  Debt,  Detinue.) 
DETINUE,  ACTION  OF, 

Relative  to  the  general  nature  of,  viii.  80;  relative  to  when  maintainable, 

viii.  81 ;  relativ-e  to  by,  and  against  whom  maintainable,  viii.  81;  relative  to  the 

affidavit  to  hold  to  bail,  viii*  82. 
Relative  to  the  pleadings— declaration,  viii.  83;  pleas,  viii.  84;  relative  to 

the  evidence,  viii.  85— verdict,  judgment,  and  costs,  viii.  86— execntiony  viii* 

86. 
DEVASTAVIT.  (See  tit.  Executor  and  Administrator.) 
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DEVIATION.     (See  tit.  Insurance.) 
DE  VENTRE  INSPICIENDO,  viii.  85. 
DEVISE. 

Relative  to  the  origin  and  general  nature  of  deyises,  and  herein  of  the  statute 
of  wills,  viii«95;  relative  to  the  difference  between  a  devise  and  a  testamenty 
▼iii.  96. 

Relative  to  the  general  requisites  of  devises — parties  to  the  devise — as  to  who 
may  be  devisors  and  devisees. 

Aliens,  viii.  97;  bastards,  viii.  98;  corporations,  viii.  98;  duress,  persons  un- 
der, viii.  98. 

F^mes  covert — when  they  may  be  devi.^ors,  viii.  98;  when  they  may  be  de- 
visees, viii.  99,  idiots  and  lunatics,  viii.  100. 

Infants — when  they  may  be  devisors,  viii.  101;  when  they  may  be  deviaees, 
viii.  101 ;  joint  tenants,  viii.  lOi;  king  and  queen  consort,  viii.  102;  papists,  viii. 
103;  persons  uncertain,  viii.  103;  traitors  and  felons,  viii.  103;  as  to  the  effect 
of  a  subsequent  removal  of  a  disability,  viii.  104;  seisin  of  testator,  viii.  104- 

That  there  be  a  fit  subject  for  the  devise  to  operate  on — advowsons,  viii.  106; 
annuities,  viii.  108;  chattels  real,  viii.  108;  aommons,  viii.  10&;  contingent  es- 
tates and  intere:«ts,  vHt.  108;  corodies,  viii.  1 10;  cop^p hoi dsj  viii.  1 10;  dignity, 
titles  of,  viii.  110;  entry,  rights  of,  viii.  110;  equities  of  redemption,  viii.  112; 
lee-simple,  estates  in,  viii.  1 1!2;  franchises,  viii.  1 14;  lives,  estates  for,  viii.  112; 
manors,  viii.  1 12;  mortgages,  viii.  1 12;  offices,  viii.  1 12;  possibilities,  viii.  113; 
powers,  viii.  113;  rents,  viii.  113^  tithes,  viii.  113;  trust  estates,  viii.  113;  ways^ 
virt.  1 13. 

That  the  diteciions  pointed  out  by  the  statute  of  frauds  be  attended- to, 
^  In 'What  cases  requisite,  viii.  113;  what  these  directions  are, — that  tbe  devbe 
be  in  Writing,  viii.  1 14;  that  it  be  signed,  viii.  1 15.  that  it  be  attested,— what  is 
sufficient, — in  general,  viii.  117;  when  there  are  separate  instruments,  viii.  122. 
At  what  time  attestations  should  take  place,  viii.  123;  as  to  who  way  be  witnes- 
ses,-viii.  123. 
Relative  to  construction  of  the  formal  parts  of  a  devise,  and  of  what  they  in  gener^ 
al  consist: 

General  rules  of  construction. 

Intention  of  the  testetor,-^in  general,  viii.    126;  as  to  where  twoopposit  in- 
t^ntions  are  exjsressed  in  a  will,  viii.    128;  as  to  where  a  particular  and-' general 
intention  are  both 'expressed,  viii.   129: 

In  relatit)n  to  the*  heir  at  law,  viii.  T30;  with  reference  to  modes  of  expres- 
sion,— that  words  are  ttrbe  taken  in  their  ordinary  sense,  viii.  136;  tbat-all  the 
words  are  to  be  taken  together,  viii.  137;  as  to  where  expressions  admit  of  two 
interpretations,  viii.  138;  that  words  are  to  be  taken  in  their  grammatical  sense, 
viii.  138;  as  to  technical  expressions, — in  general,  viii.  139;  as  to  where  a  term 
is  used  to  which  the  law  has  annexed  one  Idea,  and  common  opinion  another,  viii. 
140;  where  a  term  has  obtained  a  definite  technical  meaning,  viii.  141.  As  to 
where  there  may  exist  two  constructions,  viii.  143;  as  to  transposing  words, 
viii.  144;  as  to  supplying  words,  viii.  147;  as  to  changing  words,  viii.  151;  as  to 
rejecting  words,  viii.   151 ;  as  to  where  the  same  words  occur  twice,  viii.  162. 

As  to  the  different  clauses  being  explanatory,  viii.  152;  as  to  the  false  addi- 
tions or  mistaken,  viii.  154;  as  to  when  inconvenience  or  absurdity  would  accrue 
from  the  eonst ruction  of  a  devise,  viii.  156;  as  to  tbe  admission  of  parol  evi- 
dence, viii.  156;  as  to  how  far  the  construction  of  a  devise  may  be  varied  by  sul>- 
sequent  events,  viii.  159, 

In  particular. 

With  reference  to  the  creation  of  a  devise,  viii.  159;;  with  reference  to  the 
description  of  the  devisees, —  in  general,  viii.  >62;  as  to  particular  expresioDS^ 
— children. — what  class  of  objects  the  term  comprehends, — in  general,  viii.  162; 
where  there  is  a  specified  number,  viii.  16^;  as  to  limitations  over,  viii.  16Sw 
descendants,  viii.  164,  heir,  viii.  165,  issue,  vin.  166,  kindred,  166,  next  of  kin, 
vui.  167,  next  of  testator's  name,  viii.  167,  posterity,  viii.  167,  relations,  viiL  i6\ 
sons,  via.  168,  stock,  fiiraily,  or  house,  viii.  168. 
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As  to  where  a  devisee  is  rightly  described,  btft  misnamed,  Tiii.  169;  as  to  where 
a  person  is  properly  named,  but  misdescribed,  viii.  169. 

With  reference  to  the  property  conveyed, 

As  to  what  expressions  will  carry  the  realty, — general  rule,  viii.  170;  particu 
lar  expressions,  viii .  171. 

With  reference  to  the  quantity  of  property  acquired, 

Id  general, -^introductory  expressions,  viii.  179;  whea  restrained  by  subse- 
quent words,  viii .  1 80. 

As  to  a  general 'devise, — when  confined  to  freehold  lands,  viii.  181;  operation 
of  as  to  reversions,  viii.  184;  operation  of  ad  to  copyholds,  viii.  187;  operation 
of  as  to  mortgagee  and  trust  estates,  viii.  187;  operation  of,  in  regard  to  lapsed 
or  void  devises,  viii.  168.;  operation  of,  in  reorard  to  undisposed  interests,  viii.  189; 
operation  of,  on  a  power  of  appointment,  viii.  190. 

As  to  whether  property  acquired  since  mak4Bg  the  will  passes,^— in  general, 
▼iii.  190;  in  the  case  of  republication, — general  rule,  viii.  190,  w^ere  the  object 
of  republication  is  apparent  on  the  face  of  the  instrument,  viii.  191. 

As  to  the  effect  of  particular  forms  of  expression^ — in  general, — all  my  lands, 
viii.  191;  all  my  mortgages,  viii.  191;  all  my  lands  oat  of  settlement,  viii.  192; 
appurtenances,  viii.  192;  copyholds  to  which  I  became  enlitjed  on  the  death  of 
my  father,  viii.  192;  estates  for  the  purchase  whereof  I  have  contracted,  viii. 
193;  larcBs,  viii.  193;  ground-rents,  viii.  193;  house,  viii.  194;  lands,*  viii.  195; 
lands,  tenements,  and  hereditaments,  viii.  195;  messuages,  viti.  195;  m/ part, 
riii.  196;  premises,  viii.  196;  share,  or  porlioa,  viii.  197;  stock  upon  farm,  viii. 
197. 

Reference  to  tenure  or  occupancy, — »now  in  the  tenure  of,  viii.  198;  now  ia 
€ba  occupation  of,  viii.  199; — reference  to  locality  or  other  words  of  description, 
viii.  200;  as  to  customary  freeholds,  viii.  206. 

With  reference  to  the  quality  of  the  estate  conveyed. 

Fee  simple, — ^general  rule,  viiL  207;  efiect  of  appointment  of  trustees  of  ia- 
lieritance,  viii.  213. 

Efiect  of  particular  expressions, — all  my  freehold  and  leasehold  estates,  viik 

514,  «U  my  real  property,  viii.  214,  all  the  rest  and  residue  of  my  estate,  viii. 

515,  estate,  iriii.  21^,  herediiaments,  viii.  222,  ii^heritance,  viii.  222,  interest, 
▼iii.  222,  part,  viii.  2i2,  property,  viii.  222,  quit  rents,  viii.  223,  real  effecta, 
viii.  223,  remainder,  viii.  223,  residue,  viii.  224,  right,'  title,  and  interest,  viii. 
224,  share,  viii.  224,  to  be  freely  possessed  and  enjoyed,  viii.  224,  whatever 
else  I  have  not  disposed  of,  viii.  226. 

WheA  implied, — general  observations,  viii.  226;  from  a  chavge  being  impos- 
ed,— on  the  devisee  or  on  the  devisee  in  respect  of  land, — of  a  gross 'sum, — in 
general,  viii.  23  L  for  payment  of  debt  and  legacies,  viii.  233.  after  payment 
of  debts,  viii.  234.  of  an  annual  sum,  viii.  235. — on  the  devisee  in  respect  of 
annual  profits,  viii.  237. 

From  a  limitation  over,  or  dying  under  a  certain  age,  viii.  237;  from  a  devisee 
to  trustees  for  purposes  requiring  a  fee,  viii.  238;  from  the  devise  of  a  smaller 
ostate  to  i;be  heir  aiiaw,  viii.  243;  from  a  devisee,  to  several,  to  be  equally  di- 
vided, viii.  243. 

From  analogy ,=as  where  a  joint  tenant  devisee  takes  a  fee,  viiL  243;  as 
where  an  absolute  interest  is  previously  given  in  a  chattel  interest,  viii.  244. 

Effect  of  an  alternative  devisee  in  fee  viii.  244;  effect  of  an  indifinite  devise 
limited  in  defeasance  of  a  fee,  viii.  245;  as  to  whether  cross,  executory  limita- 
tions can  be  implied  among  devisees  in  fee,  viii.  245. 

Estate  tail,— general  rule  as  to  t^e  creation  of,  viii.  245;  as  to  construing 
particular  words  or  words  of  lim'»iation  or  of  purchase,— rule  in  Shelley's  case, 
viii.  250.  particular  expression^— heirs  of  the  body,— general  rule,  and  herein 
of  the  effect  of  words  of^  explanatirm,  viii.  257.  effect  of  super  added  words  of 
limitation,  viii.  258.  effect  of  words  of  modification,  viii.  259. — children,  viii. 
564;  children  and  posterity,  viii.  266;  issue,— general  rule,  viii.  266,  exempli- 
ficatioas  of  the  rule^  viiL  267;  effect  of  words  of  limitation,  vui.  2T4.  e.Tect  jS£ 
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words  of  modification  inconsistent  with  an  estate  tail,'  viii.  S75.  efiect  of  wordi 
^       of  addition  or  explanation,  viii.  280. — son,  viii.  381. 

In  what  cases  implied,  viii.  282;  as  to  transporting  the  limitations  of 'two  de- 
vises, viii.  286;  as  to  construing  a  limitation  with  reference  to  others  ijicsdMi 
genei'is,  viii.  286;  as  to  connectmg  a  will  with  another  instrument,  so  as  to  give 
the  first  taker  an  estate  tail,  viii.  286;  as  to  construing  a  codicil  as  distinct  from 
a  devise,  se  as  to  give  an  estate  tail,  viii.  287,  as  to  what  expressions  raise  croes 
remainders  among  devisees  in  tail,  viii.  28*7. 

Estate  for  life, — where  there  are  no  words  of  limitation,  viii.  291;  where 
words  of  limitation  are  added,  viii.  292;  where  an  express  estate  for  life  is  giv- 
en, viii.  293. 

Terms  for  years,  viii.  294;  estates  executory,  contingent,  or  vested, — as  to 
estates  vested  or  contingent, — general  ryle,  viii.  294;  in  default  of  objects  of 
preceding  limitations,  viii.  298;  where  a  particular  estate  enterveoes,  viii.  300; 
effect  of  the  contingency  not  accruing  on  subsequent  limitations,  viii.  301. — as 
to  executory  devises, — general  rules  connected  with,  viii.  302;  in  what  cases  al- 
lowed,— with  reference  to  the  property  coveyed,-— -estates  oi^  inheritance,  viii. 
305.  estates  not  of  inheritance,  viii.  306 — with  reference  to  the  period  within 
which  the  limitation  is  permitted, — as  to  estates  of  inheritance,  viii.  306.  eatatee 
'not  of  inheritance,  viii.  314. — distinction  between  and,  contingent  remainders, 
viii.  316;  as  to  limitations  over,  ader  an  executory  devise  of  the  whole  interest, 
viii.  316;  as  to  cross  remainders  connected  with,  viii.  317. 

Estates  conditional, — ^general  nature  of,  and  whether  precedent  or  sabsequent, 
vii.  317. 

As  to  particular  conditions, — in  restraint  of  residence,  viii.  319;  to  assume  a 
certain  name,  viii.  320;  in  restraint  of  alienation,  viii.  321;  in  restraint  of  mar- 
riage, viii.  323;  to  receive  no  wages,  viii.  327. 
'  As  to  the  performance  of  conditions,  viii.  328; — estates  joint  or  in  common, 
viii.  328; — limitations  to  survivors,  viii.  231. 

As  to  what  words  will  make  the  property  devised  liable  to  debts  and  legacies, 
> — considered  as  to  the  mode  of  direction,  with  reference  to  the  fund, — where  ne 
fund  is  specified,  viii.  335;  where  a  fund  is  specified,  viii.  336; — ^with  reference 
to  the  parties  to  whom  the  direction  is  made, — where  to  executors  general!/,  viii. 
336;  where  to  executors  being  devisees,  viii.  336. 

Relative  to  registering  devises,  viii,  337;  relative  to  the  efiect  of  a  devise,-— 
in  barring  dower,  viii.  337;  in  barring  a  jointure,  viii.  339;  in  barring  an  ee« 
cheat,  viii.  339;  in  severing  joint  tenancies,  viii.  340;  its  effect  on  continffent 
uses,  viii.  340;  on  the  rights  of  creditors,  viii.  340;  as  connected  with  the  doc* 
trine  of  merger,  viii.  340. 

Relative  no  the  remedies  at  law  connected  with  devises, 

Form  of  action, — where  devisee  is  plaintiff,  viii.  341 ;  where  devisee  is  deien* 
dant,  viii.  342; — pleadings,  viii.   342;  evidence,—- on  the  plaintiff's  part. 

By  devisee  of  freehold, — seisin  of  testator,  viii.  343;  execution  of  the  will, 
viii.  343;  dcaih  of  the  testator,  viii.  345. 

By  devisee  of  leasehold  properly, — execution  of  lease,  viii.  345;  probate  of 
will,  viii.  345;  assent  of  executor  to  the  bequest,  viii,  346. 

By  devisee  of  copyhold,— admittance  of  testator,  viii,  346;  execution  of  will, 
and  in  some  cases  surrender,  viii.  346;  admittance  oi  devisee,  viii.  946. 

Relative  to  the  revocation  of  devises. 

Express  revocations, — by  means  of  a  subsequent  will, — in  what  cases  it  in 
general  produces  such  effect,  viii.  346;  where  the  second  will  is  not  complete 
per  se,  viii.  349;  where  two  wills  are  inconsistent,  viii.  349;— by  means  of  a 
codicil,  viii.  349;  by  means  of  a  written  declaration,  .viii.  349;  by  cancellation, 
or  obliteration,— what  amounts  to,  viii.  349;  as  to  a  partial  obliteration,  viii. 
351;  where  there  are  duplicates,  viii.  3.!y>;  admissibility  of  parol  evidence  to 
explain  an  apparant  act  of  revocation,  viii.  352. 

Implied  revocations,— general  rule,  viii,  352;'  marriage,  or  the  birth  of  a  child, 
vm.  353;  subsequent  conveyance,  or  change  of  figtate,-^generel  doctrine,  viii. 
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697;  what  conveyance  or  change  has  that  effect,  viii.  957; — partial  revocations, 
viii.  969. 

Relative  to  the  republication  of  devises, 

Modes  of, — hy  re-execution  of  a  will,  viii.  96^;  by  codicil,  viii.  965;  by  can- 
celling a  revocation,  viii.  966;  by  surrender  to  the  use  of  a  will,  viii.  967;  in 
consequence  of  a  conditional  revocation  not  taking  effect,  viii.  968; — effect  of 
republication,  viii.  968. 

Relative  to  the  avoidance  of  a  devise, 

M initio, — in  consequence  of  the  parties^  incapacity, — as  to  the  testator,  viii. 
969;  as  to  the  devisee,  viii.  969; — in  consequence  of  the  nature  of  the  property, 
viii.  969;  in  consequence  of  the  limitations  in  the  will  being  too  remote  as  to 
vesting,  viii.  969;  in  consequence  of  the  uncertain  mode  in  which  the  property 
is  conveyed,  viii.  370. 

By  matter  export  faciOy — in  consequence  of  devisee's  death,  viii.  975;  by 
waiver,  viii.  976. 
DIE.     (See  tit.  Gaminf^ .) 

DIEM  CLAUSIT  EXTREMUM.    (See  tit.  Extent.) 
DIES  NON  JURIDICUS.     (See  tit.  Holiday.) 
DIGEST,  vi.  559. 
DILATORY  PLEA,  xiii.  419. 
DILAPIDATION.     (See  tit.  Ecclesiastical  Persons.) 
DIMINUTION,     (See  tit.  Error,  Writ  of.) 
DIOCESE,  vin.  377. 
DIPLOMA,  X.  189. 
DIRECTION  OF  PROCESS,  xiv. 46. 

DISABILATIES.     (See  tits.  Baron  and  Feme;  Infant;  Lunatic.) 
DISCHARGE.     (See  tits.    Arrest;   Imprisonment;   Master  and  Servant;    Receipt; 

Release.) 
DISCLAIMER,  viii.  978. 
DISCONTINUANCE, 

Of  estates,— definition,  viii.  979;  by  whom  created,  viii.  980;  by  what  con« 
veyance  created,  viii.  981;  effect  and  duration  of,  viii.  989. 
Of  actions. 

Voluntarily, — ^rule  for — in  what  cases  allowed,  viii.  983,  service  of,  viii.  985, 
taxing  casts  on,  viii.  985;  arrest  after,  viii.  985;  evidence  of,  viii.  985;  costs 
on,  viii.  985;  effect  of,  viii.  387. 

Involuntarily — what  amounts  to,  viii.  387;  when  it  operates  from,  viii.  992;  con-* 
sequences  of,  viii.  99^2;  how  aided,  viii.  992;  judgment  on,  viii,  999. 
DISCOUNT,— when  usurious,  xv.  246. 
DISFRANCHISEMENT  OF  CORPORATIONS,  vi.  651. 
DISHONOUR  OF  BILL  OF  EXCHANGE,— notice  of,  iv.  452. 
DISSEISIN, — what  amounts  to,  viii.  391;  of  disseisins  at  election,  viii.  995;  effect  of^ 

viii.  995;  what  constitutes  a  disclaimer  of,  viii.  996. 
DISSENTERS,  xiv.  207. 

DISSOLUTION  OF  A  PARTNERSHIP,  xiii.  144. 
DISSOLUTION  OF  A  CORPORATION,  vi.  652. 
DISTRESS,— definition  and  origin  of,  viii.  401. 
For  amercements. 

For  what  offences  to  be  made,  and  the  difference  between  an  amercement  and 
fine,  viii.  401;  by  whom  to  be  made,  viii.  402;  whose  property  may  be  seised, 
viii.  402;  where  to  be  made,  viii.  402;  when  to  be  joint  and  several,   viiL  402: 
in  what  cases  the  things  may  be  sold,  viii.  402. 
For  customs,  viii.  402. 
Damsge  feasant. 

Definition  of,  viii.  402;  what  things  may  be  distrained  as  such,  viii.  402;  by 
whom — in  genera],  viii.  409,  in  particular, — commoners,  viii.  404 — lords  of  ma- 
nors, yiii.  404;  at  what  time,  viii.  404;  duty  of  the  distrainor,  viii.  405;  as  to 
distraining  the  same  cattle  twice,  viii.  405;  of  the  sale,  viii.  405;  when  the  par- 
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ty  most  bring  his  action  and  not  distrain,  viii.  405;  of  the  action  for  impounding 
or  detaining  cattle  after  tender  of  amends,  viii.  406 ;  of  the  action  for  driving  the 
distress  out  of  the  county,  &c.,  viii.  406. 

For  double  rent  and  value,  viii.  407. 

For  fines. 

In  general — must  be  reasonable,  viii.  407,  and  not  jointly  imposed,  viii.  407; 
in  particular,  viii.  407;  by  whom  imposed,  viii.  407 ;  of  the  sale,  viii.  407. 

Tot  penalties  to  be  recovered  before  justices,  viii.  407;  for  port  dues,  viiL 
407;  for  rates,  viii.  407. 

For  rent, 

With  reference  to  the  several  kinds  of  rent.  In  general-^the  rent  must  be 
•certain,  viii.  408;  there  must  be  an  actual  demise,  viii.  408;  and  the  rent  reserv- 
ed to  the  persons  entitled,  viii.  409;  the  deed  by  which  the  rent  is  reserved  most 
be  sufficient  in  point  of  law,  viii.  410;  as  to  what  rent  a  distress  generally  at- 
taches, viii.  410; 

«    In  particular — assize,  viii.  41 1 ;  charge,  viii.  41 1 ;    fee-farm,  viii.  41 1 ;    seek, 
viii.  41 1 ;  service,  viii.  41 1 ;  issuing  out  of  furnished  lodgings,  viii.  411. 

With  reference  to  the  persons  who  may  distrain — annuitants,  viii.  412;  as- 
signees, viii.  412;  baron  and  feme,  viii.  412;  cestui  que  use,  viiL  412;  common, 
tenants  in,  viii.  412;  commoners,  viii.  413;  conusee,  of  fine,  viii.  413;  conusee 
of  statute,  viii.  413;  coparceners,  viii.  413;  corporators,  viiL  413;  curtesy,  ten- 
ants by,  viii.  413;  devisees,  viii.  413;  dower,  tenants  in,  viii.  413;  elegit,  tenant 
by,  viii.  414;  executors  and  administrators,  viii.  414;  feme  coverts,  viii.  414: 
free  bench,  tenants  by,  viii.  414;  gavelkind,  persons  seised  in,  viii.  414;  gran- 
tees, viii.  415;  guardians,  viii.  415;  heirs,  viii.  415;  joint-tenants,  viii.  415;  the 
kinff,  viii.  415;  legatees,  viii.  416;  lessees,  viii.  416;  life,  tenants  for,  viii.  417; 
lords  of  manors,  viii.  417;  lunatics,  committees  of,  viii.  417;  mortgagee,  viii. 
417;  parceners,  viii.  417;  receivers,  viii.  417;  tail,  tenants  in,  viii.  417;  trus- 
tees, viii.  417;  ine,  tenant  per  autre,  viii.  417. 

With  reference  to  the  persons  whose  goods  may  be  distrained, — ambassadors, 
viii.  417;  bankrupts,  viii.  417;  coparceners,  viii.  417;  joint-tenants,  viii.  418; 
the  king's,  viii.  418;  the  king's,  his  grantees,  viii.  418;  strangers,  viii.  418;  un- 
ider-tenants,  viii.  419. 

With  reference  to  the  things  which  may  be  distrained, — in  general,— must  be 
flraluable,  viii.  419;  capable  of  identification,  viii.  419,  not  perishable,  viii.  419, 
in  use,  viii.  419,  for  a  special  purpose,  viii.  420,  nor  belonging  to  the  freehold^ 
^iii.  420. 

In  particular, — cattle,  agisting,  520,  corn,  grass,  hay,  hops,  &c.,  viii.  420, 
implements  pf  trade,  viii.  421,  lime-kilns,  viii.  421,  ploughs,  beasts  of,  viii.  421; 
irees,  shrubs  and  plants,  viii.  422;  wearing  apparel,  viii.  422. 

With  reference  to  things  in  the  hands  of  third  persons, 

Cari-iers,  viii.  423,  executors  and  administrators,  viii.  423,  factors,  viii.   423, 
.   innkeepers,  viii.  424,  stable-keejiers,  viii.  425,  wharfingers,  viii.  425,  with  refer- 
ence to  things  in  the  custody  of  the  law,  viii.  426. 

With  reference  to  the  place  in  which  a  distress  may  be  made, 

In  an  enclosed  place,  viii.  428,  not  in  the  highway,  viii.428,  nor  on  other  lands 
than  those  on  which  the  rent  is  charged,  viii.  428,  with  reference  to  the  period 
limited  for  making  a  distress,  viii.  428. 

With  reference  to  the  mode  of  conducting  a  distress. 

In  f^eneral,— of  the  demand  of,  and  tender  of  the  rent,  viii.  429.  By  whom, — 
hy  bailifis,  viii.  430,  by  landlords,  viii.  430,  at  what  time  to  be  made,  viii.  430,  of 
the  warrant,  viii.  430,  of  breaking  open  doors,  &c.,  viii.  430. 

Of  the  inventory,  viii.  431 — notice,  viii.  431 — appraisement,  viii.  431 — sale, 
viii.  432 — removal,  viii.  433 — surplus,  viii.  433 — duty  of  the  distrainor,  viii.  434 
•i^-charges  to  be  paid  to  the  distrainor,  viii.  334, 

In  particular, 

Where  the  goods  are  already  in  execution,  viii.  434;  with  reference  to  the 
making  saveral  distresses  for  the  same  rent;  viii.  435;  with  reference  to  making 
s  Joint  distress  for  several  rents,  viii.  435. 
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With  reference  to  a  fraudulent  removal, 

What  cases  are  within  the  statute,  viii.  435;  form  of  seizing  such  goods,  yiii. 
436. 

Of  the  penalty, — by  whom  incurred,  and  how  proved,  viii.  437.  Remedj 
for, — by  applicatiun  to  justices,  viii.  438;  in  the  superior  courts,  viii.  438;  a[^ 
peal  from  justices  of  the  peace  to  sessions,  viii.  439;  of  pleading  the  clandes- 
tine removal,  viii.  439;  with  reference  to  distraining  where  no  rent  is  due,  viiL 
440. 

For  service,  suits,  and  reliefs, 

Of  fealty,  viii.  440 — heriots,  viii.  440— courts  leet,  viii.  440 — courts  barony 
viii.  440 — customary  courts,  viih  440 — copyhold  services,  viii.  440 — reliefii,  viii. 
440;  for  taxos,  viii.  440;  for  tolls,  viii.  440. 

Excessive, — action  for, — when  maintainable,  viii.  441;  form  of,  viii.  441;  de* 
claration,  viii.  44.3;  evidence,  viii.  443;  witnesses,  viii.  443;  indictments  and  in- 
formations for,  viii.  443;  irregular,  viii.  444;  waver  of,  viii.  445;  effect  of,  viii. 
446;  of  the  action  to  recover  back  money  given  to  release  property  illegally  dis- 
trained, viii.  446;  of  pleading  a  distress, -viii.  447;  of  rescousand  pouna  breach^ 
viii.  447;  of  replevying;  distresses,  viii.  447, 
DISTRIBUTIO.V,  STATUTE  OF,— in  general,— 4o  what  property  applicable,  viii. 
448;  when  to  be  made,  viii.  448;  of  the  persons  entitled  to,  viii.  448;  by  what 
tribunal  to  be  enforced,  viii.  450» 

In  particular, — by  the  custom  of  London,  viii.  450;  by  the  custom  of  York^ 
viii.  450, 

Of  advancement, — in  general,  viii.  451.     In  particular ,-^by  the  custom  of 
London,  viii.  451 ;  by  the  custom  of  York,  viii.  452. 
DISTRINGAS, — in  what  cases  available,  viii.  452.     Against  whom  it  lies.-— jurors^ 
viii.  457;  peers  and  members  of  parliament,  viii.  457;  sheriffs,  viii.  457;  of  the? 
amount  to  be  levied,  and  the  return   and   sale  of  the  issues,  viii«  457;.  of  thee 
costs  on,  viii.  458;  of  the  testatum  dintnngas,  viii.  458;  amendment  of,  viii.  459^ 
DISTURBANCF:.     (See  \  its.  Common,  Decoy,  Riot.) 
DIVIDEND  UNDER  COMMISSION  OF  BANKRUPTCY,  iii.  870. 
DIVORCE— definition  of,  viii.  459. 

Different  kinds  of — a  vinculo — ^grounds  for— impotency,  viii.  460;  impuberty^ 
viii.  460;  incest,  viii.  460. 

^  mensa  et  ihoro — grounds  for — adultery,  viii.  460;  cruelty,  v4ii.  460;  sodo" 
my,  viii.  461 ;  alimony,  viii.  461 ;  costs  on,  viii.  462. 
DOCK  WARRANT.     (See  tit.  Stoppage  in  Transitu.) 
DOGS,  viii.  462. 
DOMICIL,  viii.  463. 
DOOMSDAY  BOOK,  viii.  463. 
DONATIO  CAUSA  MORTIS,  viii.  464. 
DONATIVE  ADVOWSON,  i.  305. 

DOORS,  BREAKING  OPEN.     (See  tits.  Arrest,  Ca.  Sa,  Distress.) 
DORMANT  PARTNER,  xiii.  201. 
POUBLE  INSURANCE,  xi.  513. 
DOUBLE  Pr.EAS,  xiii.  410. 
DOUBLE  RENT  AND  VALUE,  viii.  466. 
DOVER  HARBOUR,  viii.  471. 

DOWER — relative  to  the  definition  and  origin  of  viii.  473;  relative  to  the  diflTerenff 
kinds  of,  viii.  473. 

Relative  to  the  general  requisites — marriage,  viii.  474;  seisin  of  the  husband,^ 
viii.  475;  death  of  the  husband,  viii.  476;  relative  to  the  parties  entitled  to,  viii. 
476;  relative  to  the  subjects  of,  viii.  477. 

Relative  to  the  assignment  of — when  essential,  viii.  480;  by  whom,  viii.  480. 

Mode  of— by  metes  and  bounds,  viii.  480;  livery  of  seisin,  whether  essential*,. 

viii.  481 ;  in  the  case  of  mines,  viii.  481 ;  of  an  excessive  or  improper  assign* 

ment,  viii.  482;  effect  of  an   assignment,  viii.  482;  Relative  to  the  interest  and 

power  which  the  tenant  in  dower  is  possessed  of|  viii.  483;  relative  to  the  doe* 
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trine  of  election  as  applicable  to  dower,  viii.  483;  relative  to  that  which  amoontB 
to  a  bar  or  dower,  riii.  484. 

Relative  to  the  writ  of  dower — against  whom  it  lies,  viii.  485;  as  to  the  pro- 
cess previous  to  declaring,  viii.  485. 

As  to  the  pleadings — ^declaration,  viii.  486;  pleas  and  replication,  viii.  486; 
evidence,  viii.  488;  verdict  and  writ  of  inquiry,  viii.  488;  damages,  viii.  488; 
judgment,  viii.  488;  amendment,  viii.  489;  relative  to  the  forfeiture  of,  viii.  490. 
DRIVING,  V.  65;  viii.  491. 
DUCES  TECUM.     {See  tit.  Witness.) 
DUEL,  viii.  491. 
DURESS,  viii.  496. 

DUTIES.  (See  tit.  Excise  and  Customs.) 
DWELLING-HOUSE.     (See  tit.  Burglary.) 
DYERS  HAVE  A  LIEN,  xii.  261. 
DYING  DECLARATION,  viii.  497. 
EASTER  OFFERINGS,  viii.  501. 
EAST  INDIA  COMPANY,  viii.  502. 
ECCLESIASTICAL  PERSONS  AND  COURTS. 

Persons — relative  to  the  different  kinds  of,  and  their.particular  rights,  pritilegei^ 
and  disabilities. 

Archbishops  and  bishops,  viii.  514;  archdeacons,  viii.  518;  canons  and  pre* 
hendaries,  viii.  518;  churchwardens,  viii.  520;  corates,  viii.  520;  dean  and  chap* 
ter,  viii.  522;  lecturer,  viii.  523;  parish  clerk,  viii.  523;  reader,  viii.  523;  visi- 
tor, viii.  523;  relative  to  appropriate  benefices,  viii.  523. 

Relative  to  their  duty  to  reside  within  the  parish,  &c.  and  of  the  penaltj  tQcar- 
red  by  non-residence. 

To  whom  applicable,  and  excuse  for  'non-residence,  viii.  525;  licence  for 
non-residence,  viii.  529;  certificate  for  non-residence,  viii.  530. 

Action  for — before  what  tribunal  suable,  viii.  530;  declaration,  viii.  531 ;  pleas, 
viii.  531;  evidence,  viii.  531,  staying  proceedings,  viii.  fi33;  relative  to  their 
rights,  viii.  531. 

Relative  to  their  privileges — exemption  from  offices,  viii.  535;  as  io  grants  by, 
viii.  535.  as  to  leases  by  and  to,  viii.  535;  relative  to  their  liabilities,  viiL  536^^ 
relative  to  the  laws  by  which  they  are  governed,  vhi.  537. 
Courts — relative  to  the  difierent  kinds  of. 

Arches,  viii.  537;  Archdeacon,  viii.  537;  audience,  viii.  537;  consistory,  viii. 
538;  convocation,  viii.  538;  delegates,  viii.  538;  faculties,  viif.  538;  prerc^^ 
tive,  viii.  538. 

Relative  to  proceedings  in,  how  far  evidence  in  coorts  of  law,  viii.  538— pvtH 
ving  the  practice  of,  viii.  53S^— the  liability  of  the  judge  of,  for  an  excess  of  ju- 
risdiction, viii.  539. 
EJECTMENT,  ACTION  OF. 

Relative  to  the  definition  and  nature  of,  viii.  546^ 
Relative  to  the  requisites  generally  essential  to  support  the  action. 
As  to  the  title— general  requis  tes  of,  viii.  546;    destruction  of-^y  d«8cenf| 
viii.  551,  by  discontinuance,  viii.. 551,  by  statute  of  limitation,  viii.  551. 

As  to  the  entry,  viii.  557;  as  to  the  notice  to  quit,  viii.  562;  as  to  fh«  deman-* 
ding  possession,  viii.  562. 

Kelative  to  the  persons  by  whom  it  may  be  maintained. 

Assignees — of  bankrupt,  viii.  563;  insolvent,  viii.  563;  mortgagee,  viii.  56^4/ 
reversioner,  viii.  5G4.  Attorneys,  viii.  564;  cestui  que  trusty  viii.  564;  church-^ 
wardens,  viii.  5B4;  common,  tenants  in,  viii.  565;  conusee  of  statute  merchant 
or  staple,  viii.  565;  copyholder,  viii.  565;  corporators,  viii.  565;  devisees,  viii. 
565;  disseisee',  viii.  565;  elegit^  tenant  by,  viii.  565;  executor  and  administrator, 
viii.  566;  free  bench  and  dower,  tenants  in,  viii.  567;  g«rvelkind,  heirs  in,  viii« 
567;  guardians,  viii.  567;  infant,  viii.  567;  joint-tenants,  viii.  568;  legatee, 
viii.  568;  lunatic,  viii.  568;  mortgagee,  viii.  568;  overseers,  viii.  570;  parce- 
ners^ viii.  570;  partners^  viii.  570;  receiver  in  chancery^  fiii.  571;  rector,  vicar. 


INDKX. .  401 

EJECTMENT,  ACTION  OF,  cantinued, 

parson,  viii.  571 ;  tenants  for  years,  life,  tail,  or  in  fee,  riii.  571  j    trustees,  riil. 
57 1 ;  yendee  of  a  term,  viii.  573. 

Relative  to  the  persons  against  whom  it  may  be  maintained,  viii.  573. 

Relative  to  the  things  for  which,  and  circumstances  under  which,  it  may  bo 
maintained. 

In  general — where  the  possession  is  vacant,  /viii.  574,    for  non-payment  of 
rent,  viii.  575,  for  assigning  contrary  to  agreement,  viii.   577,    where  there  is 
only  an  agreement  for  a  lease,  or  a  contract  to  purchase,  viii.  577,  under  1  Geo. 
4.  c.  87.  upon  determination  of  tenancy,  viii.  578. 

In  particular — advowsons,  viii,  579,  chamber,  viii.  679,  church  or  chapel, 
viii.  579,  close,  viii.  580,  common,  viii.  580,  copyhold,  viii.  580,  cottage,  house, 
and  stable,  viii.  580,  dower,  viii.  580,  fishery,  viii.  581,  furze  and  heath,  moor 
and  marsh,  viii.  581,  glebe,  viii.  581,  grass,  viii.  581,  herbao-e,  viii.  531,  high- 
way, viii.  481,  kitchen,  viii.  581,  land,  viii.  582,  lodgings,  viii.  582,  manor, 
viii.  582,  mills,  viii.  582,  mines,  viii.  583,  orchard,  viii.  583,  pannage,  viii.  583, 
rivulet,  viii.  583,  rooms,  viii.  483,  tenement  or  messuage,  viii.  584j  tithes,  viii. 
585;  underwood,  viii.  585,  vestry,  viii.  585,  watercourse,  viii.  585^ 

Relative  to  the  declaration. 

In  general — whether  by  bill,  or  original,  viii.  585;  how  entitled,  viii.  585;  ve-* 
nue,  viii.  586;  parties,  viii.  587;  day,  viii.  587;  to  be  written  on  one  side  of  the 
paper  only,  viii.  587. 

Pormal  parts— description  of  the  premises,  or  subject  matter  of  the  action, 
viii.  588;  description  of  the  situation,  viii.  588;  statement  of  the  demise,  viii. 
588— entry,  viii.  591 — ouster,  viii.  591 — notice  to  appear,  viii.  592. 

As  to  the  service — at  what  time,  viii.  594;  on  whom, — in  general — of  the 
general  rule,  viii.  594,  upon  the  tenant  himself,  viii.  594,  upon  the  tenant's 
wife,  ehild,  brother,  or  servant,  viii.  594;  upon  occupiers,  as  contradistinguished 
from  tenants,  viii.  597. 

In  particular, — where  there  are  several  tenants,  viii.  597;  upon  one  who  per- 
sonates or  represents  the  tenant,  viii.  598;  where  tenant  resists  the  service,  oi* 
refuses  to  be  seen,  vii.  599;  upon  receiver  appointed  by  the  Court  of  Chancery, 
viii.  600;  in  case  of  lunacy,  viii.  600;  in  case  of  executors,  viii.  600;  in  case  of 
ejectment  for  a  chapel,  viii.  601;  incase  of  ejectment  for  a  poor-house,  viii^ 
601. 

Where  the  possession  is  vacant,  viii.  601;  where  the  possession  is  partially 
'  tacant,  viii.  602;  off  the  premises,  viii.  602;  as  to  being  good  for  part,  and  bad 
as  to  residue,  viii.  602;  as  to  the  explanation  and  acknowledgment  thereof,  viii. 
602;  affidavit  of,— 'when  to  be  made,  viii.  604;  hy  whom,  viii.  604;  before  whom 
tiii.  604;  formal  parts  in,  viii.  604;  must  bo  annexed  to  the  declaration,  vii^.  606; 
as  to  when  more  than  one  is  necessary,  viii.  606;  irregularities,  how  remedied, 
tiii.  606; — as  to  the  amendment  of,  viii.  606. 

Relative  to  the  ancient  mode  of  proceeding,  and  when  it  must  be  observed, 
viii.  610;  relative  to  the  appearance  and  judgment  against  the  casual  ejector  fof 
non-appearance. 

When  the  parties  appear, — who  may  appear, — ^in  general,  viii.  612;  in  ptCrtic- 
filar,' — cestui  qtie  trtuly  vtii.  612;  devisee,  viii.  612;  ecclesiastical  persons,  viii. 
^12;  the  heir  at  law,  viii.  613;  landlord.  As  to  the  landlord's  right  to  appeair 
in  general,  and  the  tenant's  liability  for  concealing  the  ejectment,  vii.  613/  lord 
by  escheat,  viii.  613;  mortgagee,  viii.  614;  remainder-man,  viii.  614;  wife  alone 
when  permitted,  viii.  614.  > 

.  .Manner  of  appearance, — time  allowed. for,  viii.  614;  of  what  term  to  be  en-* 
tered,  viii.  614; — ^when  the  parties  do  not  appear,  and  of  the  judgment, — judg" 
ment  against  the  casual  ejector  for  non-appearance,  viii.  615. 

Relative  to  the  landlord's  appearance,  and  the  tenant's  not  giving  the  landlord 
notice  of  ejectment,  viii.  616;  relative  to  the  consent  rule,  viii.  619;  relative  to 
bail, — <common,  viii.  620;  special,  viii.  621;  in  error,  viii.  622. 

Relative  to  consolidating  actions,  viii.  622;  relative  to  the   pleas, — general 
issue,  viii   621;  of  special  pleas;  viii.  622;  signing  judgment  for  want  of  viii« 
VOL.  XV-     .  fil 
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623;— relatire  to  the  replication,  viii.  6113, •  relative  to  the  issue,  Tiu.   €25;  rela- 
tive to  the  evidence,  ^    .  ,         ...      -^^       r  .u 

In  general,-Tof  defendant's  possession,  viri.  624;  of  title,  vui.  624;  of  ihm 
entry,  viii.  625;  of  the  premises,  viii.  6'25;  of  ouster,  viii.  625. 

In  particular,— assignee  of  bankrupt,  viii.  626;  conusee  of  statute  mercb»iiC, 
▼lii.  626;  conusee  of  statute  staple,  viii.  626;  by  copyholder,  viii.  627;  by.  devi- 
see, viii.  627;  by  ecclesiastical  persons,  viii.  627;  c/ep^  tenant  by,  vm.  627; 
executor  and  administrator,  viii.  627;  by  guardian,  viii.  627;  by  heir,  vm.  627; 
by  landlord,— on  expiration  ofterm,viii.628;  on  determination  ofyearly  tcnancj, 
viii.  62»;  for  forfeiture,  viii.  628;— by  mortgage,  viii.  62a;  by  tenants  in  com- 
mon and  joint,  viii ,  628.  , 

Relative  to  the  witnesses,  viii.  629;  relative  to  the  trial,  viii.  630;  relative  t» 
the  verdict,  viii.  631;  relative  to  the  judgment,— motion  for,  viii.  631;  rule  tor 
viii.  632;  how  entered, — when  defendant  will  not  confess  lease,  entry,  ^.,  viii. 
634;  when  sole  defendant  dies,  viii.  634;  when  one  of  several  defendants  die, 
viii.  634;  against  feme  when  baron  dies,  viii.  635;  when  whole  or  part  of  the 
premises  are  recovered,  viii.  635;  within  what  time,*vrii.  635; — as  to  the  revival 
of,  viii.  635;  of  setting  it  aside,  viii.  636;  when  evidence,  viii.  636. 

Relative  to  the  damages,  viii.  636;  relative  to  costs,— security  for,  vui.  636; 
plaintiff  or  defendant  when  entitled  to,— in  general,  viii.  637;  against  several 
defendants,  viii.  637;  as  to  executors,  viii.  637;  under  1  Geo.  4,  c.  S7.,  viii. 
$38; — remedy  for,  viii.  638. 

Relative  to  the  execution, — when  essential,  viii.  638;  motions  for,  riil  6S8; 
how  to  be  taken  out,— on  judgment  for  want  of  appearance,  viii.  638;  when  sole 
or  some  of  defendants  die,  viii.  639;  when  defendant  marries  before  execution, 
639— sheriff  *s  indemnity,  viii.  639;  how,  and  at  what  time  to  be  executed,  viii. 
639;  attachment  for  disturbing,  viii.  640;  whether  a  second  execation  is  allow- 
able, viii.  640;  of  setting  aside  and  staying  execution,  viii.  640. 

Relative  to  the  new  trial,  and  second  action  for  the  same  premises,  viii.  642; 
relative  to  the  writ  of  error,  viii.  642. 
Relative  to  the  setting  aside  and  staying  proceedings — in  general,  viii.  644. 
In  particular — in  the  case  of  mortgages,  viii  r  644. 

In  the   case  of  costs — ^until  security  for  be  given,  viii.  646;  until  payment  for 
the  costs  of  a  former  action,  viii.  646. 
ELECTION — of  persons — in  general.     (See  tits.  Bankrupt,  Churchwarden,  Censta- 
ble,  Corporation,-  Ecclesiastical  Persons,  MiHtia,  Oyerseer,  SherifT.) 
To  serve"  in  parliaments^-for  England — as  to  who. are  eligible. 
Grounds  of  incompetency,  viii.  652;   qualifications  of,' viii.   653;  effect  of 
<;hoosing  incapacitated  persons,  viii.  653. 

As  to  the  electors,  viii.  654;  for  counties,  viii.  655;  for  cities,  towns,  and  bo- 
roughs, viii.  656. 

As  to  violations  of'  the  freedom  of  elections — ^by  improper  conduct  of  candi- 
dates, viii.  658^,  by  interference  of  peers,  viii.  658;  by  interference  of  persons 
holding  certain  offices,  viii.  6.08;  by  the  military,  viii.  659;  by  riots,  viii.  660. 

As  to  the  election  proceedings — as  to  the  writ,  viii.  660;  as  to  isssing  it  upon 
summoning  a  new  parliament,  viii.  661 ;  as  to  issuing  it  on  a  vacancy,  viii.  661 ; 
as  to  its  delivery,  viii.  662;  as  to  the  precept,  viii.  662. 

As  to  the  notice  of  the  election — for  counties,  viii.  662;  for  places  being  conn- 
ties  of  themselves,  viii.  663;  for  boronohs  and  towns,  viii.  663. 

As  to  the  place  of  election — for  counties,  viii.  663;  for  other  places,  viii.  663; 
as  to  the  day  of  election,  viri.  663;  as  to  the  erection  of  booths,  viii.  664j  as  to 
an  officer's  duty  previous  to  the  demanding  of  a  poll,  and  the  term  of  the  demand 
of  a  poll,  and  the  appointment  of  sob-sheriffs,  poll-clerks,  ^c.  viii.  664;  as  to 
proceedings  during  the  poll;  viii.  665;  as  to  proceedings  upon  close  df  the  poll, 
viii.  666;  as  to  the  custody  of  the  poll-books,  viii.  667;  as  to  the  return  of  the 
writ,  viii.  668. 

As  to  proceedings  upon  controverted  elections — petitioners,  viii.  66$. 
Petitions — formof^  viii.  669;  presontment  of>  viii.  670^  reoognizances  coft- 
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ii«cted  with,  viii.  670;  withdrawing  a  petition,  viii.  67]. 

CommiUee — proceedings  of  the  house  previous  to  the  sitting  of  the  commit- 
tee, viii.  671 ;  proceedings  of  the  house  atter  the  sitting  of  the  committee,  viii. 
672;  as  to  expenses  of  elections,  viii.  673;  for  Scotland,  viii.  678;  for  Irelund, 
Tiii.  679. 

Connected  with  property.     (See  tits.  Baron  and  Feme,  Copyhold,  Estate  in. 
Devise,  Executor  and  Administrator,  Heir,  Infant,  Life,  Tenant  for.  Legacy, 
Marriage  Settlement.  Rent,  Tail,  Tenant  in.) 
ELEGIT — relative  to  the  nature  of  the  writ,  viii.  680;  in  what  cases,  how  sued  out, 
and  how  far  effectual,  viii,  680;  against  whom  it  lies,  viii.  680. 

Relative  to  the  execution  of  the  writ — period  of  execution,  viii.  681 ;  notice  of 
execution,  viii.  681 ;  mode  of  execution,  and  sheriff's  duty  tliereon,  viii.  681. 

Relative  to  what  lands  may  be  extended  under  it,  yiii.  684;  the  relation  of  the 
writ,  viii.  685,*  the  return,  viii.  686;  what  writs  may  issue  after  an  elegit,  viii. 
686;  an  elegit  being  good  in  part,  and  bad  in  part,  viii.  687;  the  estate  confer- 
red upon  tenant  by  elegit,  viii.  687;  the  defendant's  receiving  back  his  land,  viiL 
687;  poundage.  (See  tit.  Poundage.) 
BMBEZZLExMENT. 

Relative  to  monies  or  effects — by  private  individuals. 

Clerks  or  other  servants,  viii.  688;  bankers,  merchants,  brokers,  attornies,  or 
^her  agents,  viii.  689 
^y  public  officers. 

Clerks  ia  the  Bank  of  England,  viii.  690;  collectors  of  rates  or  taxes,  vUL 
692;  surveyors  of  highways,  viii.  69^. 
Relative  to  ot4ier  personal  property. 

Property  in  a  workhouse,  viii.  69*2;  property  in  the  Greenwich  Hospital,  viii. 
€92:  maaufactureSf  viii.  692;  letters,  &c.  by  post-office  officers,  &c.  viii.  692; 
military  and  naval  stores,  viii.  693. 

Relative  to  the  indictment,  viii  693 — evidence,  viii.  695^-panishment,  viJL 
69i. 
EMBRACERY,  viii.  696. 
ENEMY  ALIEN,  i.  472. 
ENGLAND,  BANK  OF,  iii.  399. 
ENGLISH  NOTICE  TO  PROCESS.  (See  tit.  Process) 
ENGRAVINGS,  xiv.  2. 
ENGROSSING,  ix.  736. 
ENTRY,  FORCIBLE,  ix.  722, 
ENTRY,  WRIT  OF,  viii.  696, 
EQUITY,  viii.  607. 

EQUITY  OF  REDEMPTION,  xii.  698. 
.ERASURE  IN  DEEDS,  vii.  725. 

ERROR,  WRIT  OF,— in  civil  proceedings, — relative  to  the  nature  and  difinition  of, 
ix.  3. 

Relative  to  when  sustainable, — wkh  reference  to  the  subject  matter, — in  ge- 
neral, ix.  3;  ia  particular,  ix.  6;  with  reference  to  a  nonsuit,  ix.  5;  with  refer- 
ence to  aa  interlocutory  judgment,  ix.  5;  with  reference  to  being  estopped  from 
iraing  out,  ix.  5. 

Relative  to  the  court  from  and  to  which  it  lies, 

With  reference  to  the  same  court,  ix.  7;  with  reference  to  a  superior  court, 
ix.  8;  relative  to  the  parties  to  the  writ,  ix.  10. 

Relative  to  the  form  of  the  writ,— stamp,  ix.  12;  direction,  ix.  13;  correspond 
with  the  record,  ix.  14;  teste  and  return,  ix.  45;  sealing,  ix.  16;  relative  to  the 
«uing  out,  ix.  16;  relative  to  the  allowance  and  service,  ix.  16. 

Relative  to  the  effect  of,— in  general,— when  honafidcy  ix.  16;  when  brought 
for  delay,  ix.  17. 

In  particular, — ^before  interlocutory  judgment,  ix.  21;  before  and  after  final 
judgment,  ix.  21 ;  after  execution,  ix.  25;  of  a  second  writ  of  error,  ix*  25;  as 
to  an  arrest,  ix.  26;  when  defendant  is  a  prisoner,  ix.  26;  as  to  a  bill  of  exception?, 
ix.  26. 
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Relative  to  bail  in, — constructions  of  the  statutes  relating  to,  and  when  reqai* 
site,  ix.  21 ;  who  may  be«  ix.  30;  in  what  amount  required,  \x^S2, 

or  putting  in,  and  justifying  bail, — within  whnt  time,  ix.  34;  how  and  when 
put  in,  ix.  35 ;  notice  of,  ix.  36 ;  within  what  time  to  except,  and  notice  theretyf, 
ix.  36;  within  what  time  bail  should  justify,  ix.  ^7;  in  what  manner  to  justify,  ix. 
37;  rule  for  allowance,  ix.  38 ;  how  far  liable,  ix.  38;  how  discharged,  ix.  39; 
proceedings  against,  ix.  41 ;  relative  to  certifying  or  transcribing  the  record  and 
return  to  the  writ  of  error,  ix.  42. 

Relative  to  the  amendment  or  defeating  of, — amendment  of,  ix.  44;  quashing 
of,  ix.  46;  abatement  of,  ix.  47;  discontinuance  of,  ix,  50;  relative  to  alledging 
diminution,  ix.  51. 

Relative  to  the  assignment  of  err5rs,  and  mode  of  compelling  it. 

Of  the  assignment — in  general,  ix,  52,  rule  for,  ix.  52,  errors  in  fact,  ix.  52, 
errors  in  law,  ix.  53,  errors  in  fact  and  law  together,  ix.  53,  by  whoni,  ix.  5.1, 
engrossing  of,  ix.  53,  signing  of,  ix.  53,  delivering  or  filing  of,  ix,  53^  of  setting 
it  aside,  ix .  53,  of  the  ceHtorari,  ix.  53\  of  the  scire  fctcias  quareexectAionemnonf 
ix,  56. 

Relative  to  the  pleadings,  joinder  in,  and  demurrer,  ix.  59;  relative  to  the  is- 
sue, trial,  and  jurisdiction  of  the  Court  of  Error,  ix.  61 ;  relative  to  the  sum  re- 
coverable, ix.  64 — the  judgment,  ix.  69 — ^the  costs,  ix.  72 — ^the  execution,  ix. 
76**^restitution,  ix.  76. 

In  criminal  proceedings,  ix.  77. 
JESCAPE. 

Relative  to  civil  cases. 

What  amounts  to — in  general,  ix.  78 ;  in  particular-*on  mesne  procesSy  ix.  79, 
on  final  process,  ix.  8 1 . 

Of  a  voluntary  return  by  prisoner,  ix.  85;  of  a  recaption,  and  the  escape 
warrant,  ix.  86. 

Remedy  for.  By  action, — on  mesne  process — form  of,  ix.  90,  parties  to,  ix. 
90,  declaration,  ix.  90,  plea  and  replication,  ix.  90,  evidence,  ix.  90,  damages, 
ix.  92.  On  final  process — form  of,  ix.  92,  parties  to — by  whom,  ix.  93— «gaiDst 
whom,  ix.  94,  declaration-^time  of  filing,  ix.  96 — venue,  ix.  96 — formal  parts 
in,  ix.  96,  pleas,  ix.  98,  replication  and  rejoinder,  ix.  100,  evidence,  ix.  lOI, 
damages,  ix.  103,  of  staying  proceedings,  ix.  103,  writ  of  error,  ix.  103;  by 
attachment,  ix.  103;  by  information,  ix.  104.  Of  the  plaintiflT's  remedy  against 
4he  party  escaping,  ix.  104;  of  the  sheriff's  remedy  against  the  party  escapipg, 
jx.  105. 

Relative  to  criminal  cases. 

Guilt  incurred  by  the  party  himself,  ix.  105. 

Guilt  incurred  by  third  persons  suffering— -private  individuals,  ix.  105,  ofli- 
jaers,  ix.  106.  ' 

Of  a  re-taking,  ix.  106. 

Indictment  for— form  of,  ix.  107,  trial  of,  ix.  107,  punishment  for,  ix.  107, 

Of  aiding  an  escape,  ix.  108. 

5?S^x???i?  ^^^^  PRISON,— an  act  of  bankruptcy,  ii.  516. 
ESCHEAT,  ix.  108.  ^   ^ 

ESCROW,  ix.  108. 
ESQUIRE,  X.  182. 

ESSENDI  QUIETAM  DE  TOLONIO,  xv.  101. 
ESSOIGN,  ix.  109.  . 

ESSOIGN-DAY,  ix.  111. 
ESTATES,— definition  of  the  term,  ix.  113. 
Relative  to  entry. 

In  what  cases,  how,  and  by  whom  made,  ix.  1 14;  in  what  cases  the  entry  of 
one  dT  several  will  suffice,  ix.  1 16;  at  what  time  made,  ix.  1 18;  effect  of  entry, 
K.  118;  reservation  of,  ix.  1 18;  when  an  entry  is  averred  in  pleading,  ix.  119; 
liow  a  right  of  entry  may  be  taken  away,  ix.  119. 

Belatiye  to  the  confirmation  of,  ij.  119;  relative  to  tl^e  remoter,  i^,  120, 
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ESTATES,  continued. 

Relative  to  merger. 

Gircamatances  neceflsary  to  merger,  ix.  121,  eflfect  of  merger,  ix.  127. 

Relative  to  the  conversion  of  estates  into  personal  property,  ix.  134,  n. 
ESTOPPEL,  ix.  128. 
ESTOVERS,— common  of,  v.  607. 
ESTRAY  AND  WAIF,  ix.  131. 
ESTREATING, — ^recognizance,  xiv.  136. 
EVICTION.     (Sec  tils.  Covenant,  Landlord  and  Tenant.) 
EVICTION,  PLEA  OF,  vii.  386. 
EVIDENCE, — of  the  facts  which  ought,  or  need  not,  be  proved. 

Facts  judicially  noticed  by  the  courts. 

Matters  that  muot  happen  according  to  the  course  of  nature,  ix.  141 ;  matters 
relating  to  the  king,  proclamations,  orders  in  council,  ix.  141 ;  matters  relating 
to  the  parliament  and  statutes,  ix.  142;  matters  relating  to  ecclesiastical,  marine, 
and  foreign  laws,  ix.  143;  matters  relating  to  common  law,  rights  and  duties,  and 
general  customs,  ix.  143;  matters  relating  to  the  terms,  calendar,  days  of  the 
week,  &c.,  ix.  f43;  mattera,  relating  to  the  division  of  England  into  counties, 
towns,  &c.,  ix.  144;  mattera  relating  to  the  meaning  of  peculiar  English  words, 
ix.  145;  matters  relating  to  the  course  of  proceeding  in  the  different  courts  of 
justice,  ix.  145. 

Facts  admitted  on  the  record,  ix.  146. 

Facts  collateral  to  the  question  at  issue. 

Evidence  to  be  confined  to  points  in  issue— as  regards  collateral  facta,  ix. 
147,  as  regards  the  character  of  either  party,  ix.  151 .  Evidence  to  be  confined 
to  the  substance  of  the  issue,  ix.  152. 

Of  the  party  bound  to  prove  the  necessary  facts. 

Onus  probandi  lies  on  the  party  alleging  the  affirmative,  ix.  152;  except  where 
the  negative  involves  a  criminal  omission,  ix.  153;  or  where  the  presumption  of 
law  is  in  favour  of  the  affirmative,  ix.  155;  or  where  the  fact  is  peculiarly  with-? 
in  the  knowledge  of  the  party,  ix.  155. 

Of  the  mode  of  proving  the  necessary  facts,  and  of  the  different  kinds  of  proof. 

The  best  evidence  must  be  produced — ^general  rule,  ix.  155;  when  thegeneiri 
al  rule  is  not  applicable,  as  where  the  superior  evidence  fails,  ix.  157;  or  where 
no  presumption  of  fraud  arises,  ix.  157;  or  where  there  is  a  direct  admission  by 
the  party,  ix.  158.  • 

Secondary  evidence  where  admissible,  and  its  effect— difference  between  se-* 
condary  and  defective  evidence,  ix.  158;  preliminary  proceedings  to  authorize 
the  admission  of  secondary  evidence — proof  that  the  highest  evidence  cannot  be 
obtained,  ix.  159,' notice  to  produce  highest  kind  of  proof  when  necessary,  and 
to  whom  to  be  given,  ix.  161,  time  of  giving  notice,  and  form  to  be  adopted, 
ix.  165,  effect  of  giving  notice,  ix.  166,  effect  of  giving  notice  to  produce,  ix. 
167. 

Presumptive  evidence  when  admissible,  and  its  effect — general  rule  as  to  le- 
gal presumptions,  ix.  169,  particular  rule  as  to  payment,  ix.  172 — property,  ix. 
172 — ^grants,  deeds,  &c.,  ix.  17.3 — birth,  ix.  173— duration  of  life,  ix.  173 — ^the 
enjoyment  of  lights,  and  other  easements,  ix.  174. 

Hearsay  evidence  when  admissible,  and  its  effect — ^general  rule,  ix.  174; 
when  admissible  with  respect  to  the  testimony  given  at  a  former  trial,  ix.  175; 
when  admissible  with  respect  to  the  dying  declarations,  ix.  176;  when  admissi- 
ble with  respect  to  the  contemporaneous  declaration,  ix.  1 76 ;  when  admissible 
with  respect  to  the  questions  of  legitimacy  and  pedigree,  ix.  176;  when  admissi- 
ble with  respect  to  the  public  rightii,  boundaries,  Bcc,  ix.  176;  when  admissible 
with  respect  to  the  ancient  documents,  ix.  181;  when  admissible  with  respect  to 
the  statements  made  by  persons  having  no  interest  to  misrepresent,  ix.  181 :  when 
admissible  with  respect  to  the  statements  made  by  persons  speaking  against  their 
own  interest,  ix.  182. 

Admissions, 

peneral  rule,  ix.  187;  form  and  nature  of  admission  by  express  conaent,  ix.  190. 
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EVIDENCE,  cwdvMU^. 

Records, 

Statutes,  ix.  190;  records  of  the  King's  Courts, — hj  production  of  record 
itself,  iv.  192;  by  exemplification,  ix.  192;  by  an  examined  copy,  iz.  193;  bj 
«n  office  copy,  ix.  195;  copies  made  by  authorised  officers,  ix.  195. — ^letters 
patent,  ix.   198. 

Written  instruments  guast  of  record, 

Proceedings  in  parliament,  ix.  198;  proceedingsL  it  Courts  of  Equity, — ^bill, 
ix.   199;  answer,  ix.  200;  depositions,  ix.201;  decree,  ix.  204. 

Proceedings  in  courts  of  law  not  being  records, — rule  of  Court,  ix.  S04; 
judges  order,  ix.  204;  affidavit,  ix.  204;  depositions  upon  interrogatorie3,)ix.  205; 
writ,  ix.  205. 

Proceedings  in  Ecclesiastical  Courts, — libel,  ix.  205;  answer,  ix.  205;  de- 
{K)8itions,  ix.  205;  sentence,  ix.  206.  probate  of  a  will  ix.  206;  certificate  of 
administration,  ix.  206. 

Proceedings  in  the  Courts  of  Admirality, — libel,  answer  deposition,  4rc.  iz- 
207;  sentence,  ix.  207. 

Proceedings  in  inferior  courts  not  of  record,  ix.  208;  proceedings  before 
justices  of  Ihe  peace,  ix.  208;  acts  of  state  of  foreign  powers,  ix.  208. 

Written  instruments  partly  of  a  public  and  partly  of  a  private  nature, 

Surveys  of  the  King's  ports,  ix.  209;  prison  books,  ix.  209;  poll  books,  ix. 
210;  certificate  of  the  King,  ix.  210;  certificate  of  the  bishop,  ix.  210;  certi- 
ficate of  a  consul,  ix.  211;  certificate  of  a  notary,  ix.  211;  ancient  surveys^ 
maps,  and  terriers,  ix.  211;  corporation  books,  ix.  212;  vestry  book,  ix.  212; 
the  Gazette,  public  acts  of  state,  4rc.,  ix.  213;  articles  of  war,  ix.  213;  public 
historv,  ix.  213;  pope's  licence  or  bull,  ix.  213. 
EXAMINATION  OF  WITNESSES,  xv.  422. 
EXCEPTIONS,  BILL  OF,  ix.  216. 

EXCHANGE, — of  goods  and  merchandise,  ix.  220;  of  estates,  ix.  221. 
EXCHEQUER,  COURT  OF.  (See  tits.  Courts;  Excise  and  Customs,  Revenue.) 
-  EXCISE  AND  CUSTOMS, — relative  to  the  commodities  which  are  or  are  not  sub- 
ject to  a  custom  duty,  ix.  229;  relative  to  the  commodities  which  are  or  are  not 
subject  to  an  excise  duty,  ix.  229 ;  relative  to  licences,  ix,  229 ;  relative  to  the 
jiermit,  iz.  229. 

.Relative  to  the  officers. 

As  to  the  particular  kinds  of  officers,  their  respective  duties,  and  of  the  ap- 
ipointing  and  swearing, — in  general,  ix.  230;  in  particular, — commissioners,  ix. 
•230;  collectors,  ix.  230;  ganger,  ix.  230;  receiver  general,  ix.  231;  supervisor, 
ix.  231. 

As  to  their  general  duties,  rights,  and  liabilities, — duties  of, — ^to  take  the  oath 
jof  office,  ix.  231 ;  not  to  deal,  ix.  231 ;  not  to  take  bribe,  ix.  231;  not  to  take 
^exorbitant  fees,  ix.  '232;  not  to  serve  or  vote  in  parliament,  ix.  233;  not  to  act 
out  of  their  precinct,  ix.  233;  to  have  peace  officer  when  required,  ix.  234; 
to  search  and  seize,  ix.  234;  to  prevent  smuggling,  ix.  237;  to  prevent  owling 
ix.  237. 
•    Rights  of, — ^to  pay  money  into  court,  ix.  237;  to*  tender  amends,  ix.  237. 

Liabilities  of, — to  be  removed,  ix.  238;  not  to  be  a  juror,  ix.  238;  to  be  taxed 
in  the  county  where  they  reside,  ix.  238;  to  actions, — parties  to,  ix.  238,  notice 
of,  ix.  239,  bail  in,  ix.  239,  pleadings  in,  ix.  239,  damages,  ix.  240,  evi- 
dence, ix.  241,  costs,  ix.  242,  limitation  to,  ix.  242, — indictment  against,  ix.  243.' 

Relative  to  the  warrant,  ix.  243;  relative  so  the  custom  house,  ix.  243;  rela- 
tive to  the  Court  of  Exchequer,  ix.  244. 

Relative  to  prosecutions  against  oilenders, 

Before  commissioners  or  justices  of  the  peace,  ix.  246;  of  appeals  from  com- 
missioners or  justice,  ix.  248 ;  of  removing  the  record  from  the  inferior  to  the 
superior  jurisdiction,  ix.  250. 

In  the  superior  court — by  action,  ix.  251 ;  by  indictment,  ix.  261 ;  by  informa- 
tion, ix.  252;  evidence,  ix.  263; — ^relative  to  costs  connected  with,  ix,  254. 
EXCOMMUNICATION,  ix.  257. 
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EXCUSE  OF  PROFERT,  xiv.  60. 

EXECUTED.     (See  lit.  Contract.) 

EXECUTION.     (See  also  particular  heads,  as  Ca.  Sa.;  So.  Fa.;  Elegit,  Sic.) 

In  civil  proceedings, 

In  general, — definition  and  nature  of,  ix.  261;  with  reference  to  the  persons 
who  may  issue  execution,  ix.  261 ,  with  reference  to  the  persons  against  whom 
execution  may  issue, 

In  general, — against  defendant  sued  by  a  wrong  name,  ix.  261;  against  dif- 
ferent defendants  for  the  same  debt,  ix.  262. 

In  particular.  (See  tits.  Baron  and  Feme;  Corporations;  Executors  and 
Administrators;  Ileir;    Hundredors;  Insolvent  Debtors;  Partners;  Prisoners.) 

Relative  to  a  change  of  parties,  ashy  bankruptcy.  (See  tit.  Bankrupt.)  death. 
(See  tit.  Executor  and  Administrator.)  marriage.    (See  tit.  Baron  aim  Feme.) 

With  reference  to  the  cases  in  which  execution  may  issue,  ix.  262:  with  ref* 
erence  to  the  things  which  may  be  taken  in  execution,  ix.  262;  with  reference 
to  the  court  by  whom  awarded,  ix.  262,-  with  reference  to  the  party  being  es* 
topped  from  suing  out, — by  injunction,  ix.  262;  by  agreement,  ix.  263;  by  writ 
of  error,  ix.  263;  with  reference  to  the  period  limited  for  suing  out,  ix.  263; 
with  reference  to'  ieslaium  writs,  ix.  264;  with  reference  to  the  form  of  suing 
out,  and  mode  of  conducting. 

Form  of, — must  be  consistent  with  the  judgment,  ix.  264;  not  for  more  than 
the  thing  recovered,  ix.  265;  direction  in,  ix.  265;  teste,  ix.  265;  return,  ix* 
266;  signing  and  sealing,  ix.  266. 

Suing  out, — by  what  attorney,  ix.  266;  when  leave  of  the  court  must  be  ob- 
tained, ix.  266. 

Mode  of  conducting, — by  whom,  ix.  267;  at  what  time,  ix.  267;  in  what 
place,  ix.  267. 

With  reference  to  the  time  from  which  it  binds  the  defendant's  property,  ix 
267;  with  reference  to  concurrent  writs,  ix.  270; — successive  writs,  ix.  272;^ 
an  excessive  levy,  ix.  272; — recovering  the  amount  levied,  ix.  273; — ^the  d»-' 
charge  from,  ix.  273; — staying,  ix.  273; — seting  aside,  ix.  274. 

With  reference  to  the  abandonment  of,  ix.  274; — ^to  the  amendment  of^  bk^ 
274; — poundag-e,  ix.  274. 

In  criminal  proceedings,  ix.  274. 
EXECUTORS  AND  ADMINISTRATORS, 

Relative  to  who  may  be  executors, 

Aliens,  ix.  283;  bankrupts,  ix.  284;  children  en  ventre  sa  mere^  \x^  284;  cor-*- 
porations,  vi.  629;  femes  covert,  ix.  284;  idiots  and  lunatics,  ix.  284;  infants,  ix* 
284;  insolvents,  ix.  284;  king,  ix.  285;  outlaws,  ix.  285;  persons  attainted,  ix.. 
285;  persons  excommunicated,  or  labouring  under  religious  disabilities,  tx,  285, 
villains,  ix.  285. 

Relative  to  who  may  be  administrators,  ix.  285. 

Relative  to  the  appointment  of  executors, — express  or  implied,  ix.  285;  ^bso^ 
lutely  or  conditionally,  ix.  286;  partially,  ix.  286;  effect  of  appointment, — in 
general,  ix.  286;  where  a  debtor  is  appointed,  ix.  287. 

Relative  to  the  appointment  of  administrators,  ix.  289. 

Relative  to  the  renunciation  of  ihe  ofBce  of  an  executor  or  administrator, — 
when  it  may  be  done,  ix.  289;  the  refusal  must  be  uncpialified,  ix.  291;  when  it 
may  be  retracted,  ix.  291. 

Relative  to  the  funeral,  ix.291. 

Relative  to  the  interest  of  an  executor  or  administrator  in  the  deceased's  prcH 
perty,  and  herein  of  what  are  assets, — as  to  such  as  were  in  the  deceased's  pos-^ 
session  at  the  time  of  his  death, — chattels  real,  ix,  292;  chattels  personal,— * 
chattels  animate,  ix.  294; — vegetable,  ix.  294;  inanimate,  ix.  295. 

As  to  such  property  as  was  not  in  the  deceased's  possession  at  the  time  of  his 

death,  ix.  298;  as  to  interest  vested  in  him  b^    condition,,  remainder  limitation, 

or  election,  ix^  299;  as  to  what  are  legal  assets,  ix.  299;  as  to  the  period  when 

the  property  vests,  ix.  303;  as  to  the  transmissible  nature  of  the  interest,  ix. 

300. 
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EXECUTORS  AND  ADMINISTRATORS,    continued,. 
Relative  to  tfie  inyentor/,  iz.  302. 

Relative  to  proving  the  will,  and  taking  out  letters  of  adnriniatratioiiy — wbes 
essential  to  be  obtained^  and  herein  of  what  an  executor  maj  do  before  probate, 
ix.  304. 

Mode  of  granting,  and  by,  and  to  wbom,  to  be  granted, — in  general,  iz.  305; 
where  several  executors  are  appointed,  with  distinct  powers,  iz.  308;  where  tes- 
tatrix is  a  married  woman,  ix.  308 ;  where  the  executor's  power  is  limited,  ix. 
308;  where  the  executor  is  infirm,  or  living  at  a  distance,  ix.  308; — the  will  ie 
lost,  or  becomes  illegible  by  accident,  ix.  308 ; — the  will  is  in  a  foreign  language, 
ix.  308 ; — ^the  will  has  been  first  proved  in  Scotland,  Ireland,  or  foreign  parts^  ix. 
308; — the  will  is  a  nuncupative  one,  ix.  309.  . 
'  How  enforced,  ix.  309;  effect  of  probate  ix.  309;  effect  of  death  before  pro- 

bate, ix.  310;  loss  of  probate,   ix.  310;  time  of  proving  ix.   310;  as  to  caveats 
and  appeals,  connected  with,  granting  probates,  and  taking  oat  letters  of  admin-' 
istration,  ix.  31 1 ;  as  to  the  revocation  of  probates,  ix.  31 1. 
Relative  to  the  collection  of  the  goods,  ix.  31 3. 
Relative  to  the  disposition  of  the  testator's  or  intestate's  property, 
As  regards  the  expences  of  the  funeral  and  probate,  and  letters  of  adminis- 
tration, ix.  314;  as  it  regards  the  payment  of  debts, — order  of  paymeitt, — debts 
due  to  the  crown  on  record  of  specialty,  ix.  315;  debts  declared  by  statute  to 
have  precedence,  ix.317;  debts  of  record, -^judgment  ix.  317;  decrees  in  courts 
of  equity,  ix.  319;  statutes  of  recognizance,  ix.  319.     Debts  by  specie!  contracts 
ix.  319;  simple  contract  debts,  ix.  320;  as  to  the  payment  of  interest,  ix.  320^ 
as  to  the  preference  an  executor  or  administrator  may  give  to  creditors  in  equal 
degree,  ix.  3^21;  of  the  executors  right  of  retainer, — in  general  iz.  323;  where 
there  are  several  executors,  ix.  325. 

As  regards  the  payment  of  legacies,  ix.  336«^istribution  of  the  residue,  iz^ 
fi26. 
Relative  to  the  rights  of  executors  and  administrators. 

As  regards  torts  in  general,  ix.  327;  to  sue  on  a  covenant  for  title,  ix.  333;  to 
make  composition,  ix.  333;  to  sue  for  RMney  lost  at  play,-  ix.  334;  to  sue  a  per- 
son for  preventing  him  acting  as  administrator,  ix.  334;  to  carry  on  trade,  i<. 
335;  to  the  services  of  one  who  had  covenanted  to  serve  testator  for  a  certain 
period,  ix.  335;  to  indorse  bills,  ix.  335;;  to  reverse  his  testator^s  attainder  for 
high  treason,  ix.  335. 

Relative  to  the  liabilities  of  executors  and  administrators. 
On  bonds  or  covenants,  ix.  336;  on  simple  contracts,  ix.  336;  tor  torts,  iz.- 
342;  to  an  attachment  for  non-payment  of  money,  ix.  343;  liability  of  an  execn-' 
tor  for  the  acts  of  his  co-executors,  ix.  344. 

Relative  to  what  is  an  admission  of  assets,  ix.  345. 
Relative  to  the  privileges  of  executors  and  administratofis, 
Exemption  from  being  holden  to  bail,  ix.  350;  exemption  from  the  payment 
of  costs  when  plaintiff, — in  general, — 4n  case  of  a  verdict  or  nonsuit,  ix.  351 ;  inr 
case  of  a  nonpro9y  discontinuance,  &c.,  ix.  358;  in  case  of  an  order  made  on 
testator  or  intestate  to  pay  costs,  ix.  360.  In  action  of  waste,  &c.y  ix.  361;  \u 
9cire/aci€u,  ix.  361. 

Relative  to  a  dev'aslavit^  , 

What  amounts  to,  ix.  361;  by  one  of  several  e^tecutorsof  administrators,  iz.> 
364;  by  executor  of  executor,  ix.  365;  effect  of  marriage  on  devcatav'iU  by  ex- 
ecutrix or  administratrix,  ix.  365;  by  executrix  or  administratrix  marrying  de- 
ceased's debtor,  ix.  365;  effect  of  a  devastavUy  ix.  366;  proceedings  upon  the 
sheriff's  return  of  nulla  6ona,  ix.  366. 

Relative  to  the  remedies  at  law, — actions  by  executors  and  administrators^ 
Court  in  which  he  is  to  sue,  ix.  368. 

Form  of  action, — account,  ix.  369;  asBumpsit,  ix.  369;  case,  ix.  370;  cots- 
nant,  ix.  370;  debt,  ix.  370;  ejectment,  ix.  370;  trespass,  ix.  370;  trover  ix. 
370  i  replevin,  ix.  371;  scire  facias,  ix.  371, 
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Joinder  of  causes  of  action, — what  may  be  joined,  is.  37 1 ;  consequences  of 
misjoinder,  and  when  aided,  ix  375. 

Parties  to  the  action, — in  point  of  interest,  ix.  375;  in  point  of  legal  relation-, 
ship,  tx.  378;  effect  of  death  of  one  of  two  executors,  ix.  378. 

Affidavit  to  hold  to  bail,  ix.  378;  payment  of  money  into  court,  ix.  279;  plead- 
ings,—declaration, —  as  to  the  title  of  the  count,  ix.  379;  as  to  the  title  of  the 
term,  ix.  379;  as  to  the  venue,  ix.  378;  commencement,  ix.  379;  cause  of  ac- 
tion, ix.  382,-  as  to  the  statement  of  the  grant  of  letters  of  administration,  ix. 
382;  as  to  the  projert  of,  ix,  384.  Oyer,  ix.  384;  pleas,-^in  abutment,  ix.  385; 
in  bar, — in  general  ix.  385;  set  off,  ix.  386;  statute  of  limitations,  ix.  387;  that 
the  executor  has  administered,  ix.  388;  that  administration  has  been  granted  to 
a  wrong  individual,  ix.  389;  that  there  has  been  i\  release,  ix.  389.  Replications, 
ix.  390. 

Evidence — for  the  platntifT 

When  necessary  to  prove  his  title',  ix.  392;  mode  of  proving  his  title,  ix.  394; 
proof  of  cause  of  action,  ix.  394. 

For  defendant — to  disprove  plaintiff's  title,  ix.  395. 

To  nullify  cause  of  action — proof  that  statute  of  limitations  bars  the  claim,  ix. 
396. 

Witnesses. 

Creditors,  ix.  397;  legatees,  ix.  398;  judgment  and  execution,  ix.  398;  costs, 
ix.  399. 

Relative  to  writs  of  error — bail  in  error,  ix.  399;  costs  in  error,  ix.  399. 

Actions  against  executors  and  administrators. 

Process  against,  ix.  400;  court  in  which  he  is  to  be  sued,  ix.  400;  appearance, 
ix,  401. 

Form  of  action — assumpsUj  ix.  401;  case,  ix.  401;  covenant,  ix.  491;  debt, 
ix.  401;  replevin,  ix.  403;  scire  Jacias,  ix.  403;  trespass,  ix.  40-3;  trover,  ix. 
403;  writ  de  rationabi  It  parte  ^  ix.  403. — Joinder  of  causes  of  action,  ix.  404. 

Parties  to  the  action — in  point  of  interest,  ix.  406;  in  point  of  legal  relation- 
ship, ix.  406 ;  effect  of  death  of  one  of  several  executors,  ix.  406. 

Pleadings — declaration. 

As  to  the  title  of  the  cause;  ix.  406;  as  to  the  title  of  the  term,  ix.  406;  as  to 
the  venue,  ix.  406;  commencement,  ix.  407;  statement  of  the  cause  of  action, 
ix.  409;  statement  of  the  grant  of  the  letters  of  administration,  ix.  409;  state- 
oaent  of  the  breach,  ix  409. 

Pleas — in  abatement,  ix.  410. 

In  bar — not  guilty,  ix.  512;  ne  unqws  executor  or  administrator,  ix,  412;  ac- 
cord and  satisfaction,  ix.  412. 

Judgment  recovered  against  testator — must  state  the  term  and  year,  ix.  413; 
if  judgment  against  testator  and  another,  plea  should  state  survivorship  of  testa- . 
tor,  ix.  413. 

Judgment  recovered  against  the  executor  himself,  need  not  allege  the  debt, 
which  is  the  consideration  of  the  judgment,  ix.  413;  need  not  aver  that  the  debt 
was  a  just  and  true  one,  ix.  414;  need  not  aver  that  the  judgment  remains  in 
force,  ix.  414;  verification  of  identity,  ix.  414;  if  executors  plead  several,  and 
some  be  avoided,  there  shall  be  a  general  judgment  for  plaintiff,  ix.  414. 

A  retainer. 

Must  bo  for  a  debt  of  equal  degree,  ix.  414;  need  not  show  the  legal  requi- 
sites of  the  instrument  justifying  the  retainer,  ix.  414;  need  not  be  averred  to  be 
lora  J4ist  and  true  debt,  ix.  415;  must  show  that  defendant  was  executor,  ix. 
415;  plea  of  no  assets,  ix.  415. 

Plene  administravit. 

In  general,  ix.  415;  in  actions  for  rent,  ix.  416;  when  pleaded  by  the  execu- 
tor of  an  executor,  ix.  416;  when  pleaded  to  a  scire  Jacias  on  judgment  against 
testator,  ix.  417. 

PUne  adininistravit  prceter. 

As  to  ths  statement  of  a  sum  certain,  ix.  417;  as  to  the  statement  of  the  sum 
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administered  haVing  been  correctly  administered,  ix.  418;  as  to  the  statenienf 
that  the  defendant  had  administered  before  the  commencement  of  the  plaintiff 'b 
action,  ix.  419. 
Bonds  outstanding. 

As  to  when  the  day  of  payment  is  past,  ix.  420^  bond  of  indemnity,  ix.  421 ; 
bond  in  which  executor  was  jointly  and  severally  bound  with  testator,  ix.  422; 
conclusion  of  plea,  ix.  42^. 

Recognizance  outstanding,  ix.  4SS;  judgment  confessed,  ix.  4^;  that  testa- 
tor made  his  wife  executrix  and  directed  her  to  pay  herself  out  of  monies  receir- 
ed,  ix.  423;  non  devasiavU  ad  valor\  ix.  423^  that  the  testator  was  alive,  ix.  424; 
by  administratrix  of,  durante  minoritate,  ix.  424;  pleas  by  several  executors,  ix. 
424;  as  to  making  tiprojerty  ix.  425;  further  time  to  plead,  ix.  425;  as  to  with- 
drawing a  plea,  ix.  425;  Avowry,  ix.  426. 
Replications. 

To  plea  of  pUne  administravUy  426. 

To  judgments,  &c.  outstanding — general  rules,  ix.  427;  it  is  a  rale  that  sacb 
replications  must  be  free  from  duplicity,  ix.  428;  conclusion  of  replication,  ix. 
429. 

Rejoinders,  ix.  430;  repleaders,  ix.  431;  pleas,  puis  darrun  continuance^  ix. 
431. 

Evidence— on  tde  plea  of  ne  unqws  executor,  ix.  432;  on  plem  administraoii 
-^what  evidence  the  plaintiff  must  adduce  under  this  plea,  ix.  432;  what  evi' 
dence  defendant  may  adduce — payment  of  debts,  ix.  434,  retainer,  ix.  436;  oo 
pleas  suggesting  outstanding  judgments  and  debts,  ix.  436,  in  an  action  sugges- 
ting a  devastavit^  ix,  437:  witnesses,  ix.  437;  judgment  against, — in  general — 
where  the  action  is  brought  against  an  executor  in  his  own  right,  ix.  43&,  where 
the  verdict  has  found  assets  sufficient  for  part  only,  ix.  440,  of  assets  infulurOf 
ix.  441,  where  interlocutory  judgment  has  been  in  the  first  place  entered  against 
testator,  ix.  441,  where  one  only  of  several  executors  appears,  ix.  442,  when 
amended,  ix.  442,  when  set  aside,  ix.  443;  costs — in  general,  ix.  444,  on  a  judg- 
ment of  assets  tn/u/uro,  ix.  446;  execution — in  general,  ix.  446,  in  what  case  a 
creditor  may  take  the  testator's  goods  in  execution  in  the  hand  of  the  executor, 
ix.  447,  what  may  be  taken  in  execution,  448,  how  far  an  execution  against  an 
executor  for  his  own  debt  can  operate  on  goods  of  testator  in  his  hands,  ix.  448; 
as  to  writs  of  error,  ix.  454. 
Relative  to  an  executor  de  son  tori. 
What  shall  constitute,  ix.  454. 

General  nature  of  his  situation-^has  no  interest  in  the  property,  ix.  457;  in 
general  cannot  retain,  ix.  458;  how  far  his  acts  affect  others,  ix.  458;  effect  of 
srant  of  letters  of  administration,  ix,  459.  As  to  an  executor  of,  and  executors 
de  son  tort  of,  ix.  460. 

Remedies  against — parties  to  action,  ix.  46 1 ;  form  of  action,  ix.  46 1 ;  plead- 
ings,  ix.  462. 
EXECUTORY  CONTRACT.     (See  tit.  Contract,) 
EXECUTORY  DEVISE,  viii.  302. 
EXEMPLIFICATION.    (See  tit.  Patent.) 
EXETER,  viii.  519. 
EXIGENT.     (See  tit.  Outlawry.) 
EXILE,  XV.  110. 

EXPENSES  OF  WITNESS,  xv.  420.   (And  see  tits.  Attorney,  Costs.) 
EXPENSES  OF  PROSECUTION,  x.  531. 
EXPORTATION  AND  IMPORTATION,    x  463. 
EXPRESS  AND  IMPLIED  CONTRACTS,  vii.  84. 
EXTENT,  WRITS  OF. 

Relative  to  their  origin  and  general  nature,  ix.  468. 
Relative  to  the  different  species  of* 

Extents  in  chief,  ix.  469;  extents  in  aid,  ix.  469;  distinction  between  them.i<. 
469, 
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Aolative  to  aa  extent  in  a  foreign  country,  ix.  469. 

Preliminary  stepA  to  issuing  an  extent  in  certain  cases. 

Commission  to  find  debts.  Origin  of,  ix.  470;  when  necessary,  ix.  471; 
general  nature  of,  ix,  473;  judge's  authority  for,  ix.  473;  notice  to  defendant, 
ix.  734. 

Inquisition  on  the  commission. 

Must  be  openly  taken,  ix.  474;  roust  be  precise  and  decisive,  ix.  474;  what 
debts  may  be  found  under  the  commission,  ix.  475;  as  to  the  writ  of  meliut  in- 
quirendvmy  ix.  477. 

Relative  to  issuing  a  scire  fadca  to  justify  the  extent. 

When  necessary,  ix.  477;  nature  and  form  of,  ix.  478;  teste  of,  ix,  478;  re- 
turns to,  ix.  478;  rule  to  appear  to,  ix.  478;  sule  to  plead,  ix.  478;  time  of  plea- 
ding to,  ix.  478. 

Relative  to  extents  in  chief. 

Different  species  of.  In  the  first  and  second  degrees,  &c.,  ix.  478;  diem  clau- 
tit  exlremuniy  ix.  479. 

As  to  an  immediate  extent  in  the  first  degree. 

Affidavit  for.  Must  state  the  nature  of  the  debt,  ix.  479;  must  state  the  dan- 
ger of  its  being  lost,  ix.  480;  before  whom  sworn,  ix.  480;  application  to  set 
aside,  ix.  480. 

Fiat^  ix.  480;  time  of  issuing  and  teste  of,  ix.  481 ;  out  ot  what  court  it  issues, 
ix.  483;  form  of,  ix.  483. 

Return  of  In  general,  ix.  484;  eficct  of  death  of  one  of  the  defendants,  ix. 
484. 

As  to  several  writs  of,  running  at  the  same  or  different  times,  ix.  484. 

Sheriff 's  duty  under  the  extent.  As  to  the  body — in  genera h,  ix.  484;  as  to 
whether  defendant  can  be  discharged  out  of  custody,  ix.  486. 

In  taking  the  inquisition — impannelling  the  jury,  ix.  488;  summoning  witnes* 
ses,  ix.  488;  notice  of  executing,  ix.  488;  objects  of  inquiry, — lands — what 
lands,  ix.  489. 

From  what  time  bound-land  are  bound, — by  records,  ix.  491 ;  by  bonds  made 
likerecofds,  ix.  491;  by  other  bonds  and  speciahies,  ix.  491;  by  statute  debts, 
ix.  491;  by  simple  contract  debts,  ix.  495;  how  far  affected  by  alienations,  or 
other  disposals  of  property,  ix.  495. 

Chattels  personal, — where  stranger  claims  a  property  in  the  goods, — in  gene- 
ral, ix.  497;  as  assignee  in  trust  for  creditors,  ix.  497;  as  pawnee,  bailee,  demi- 
see,  &c.,ix.  497;  as  assignee  of  bankrupt,  ix.  498;  where  a  stranger  claims 
interest  without  property,  ix.  498.  . 

Priority  of  writs — as  regards  crown  process,  ix.  499;  as  regards  prerogative 
and  common  process,  ix.  499;  debt«,  credits,  and  specialties,  ix.  507. 

Form  of  inquisition, — money,  ix.  511;  in  seizing  the  property,  ix.  511;  in  re* 
turning  the  writ,  ix.  512;  rule  to  appear  and  claim,  ix.  512. 

Proceedings  to  try  validity  of  writ,— motions  to  set  aside,-^grounds  of,  ix.  513; 
when  and  how  made,  ix.  514;  by  whom  the  motion  may  be  made,  ix.  515;  notice 
of,  ix.  516,  where  the  only  remedy,  ix.  516;  consequence  of  crown  officer's  ab* 
sence  when  motion  heard,  ix.  516;  as  to  quashing  an  inquisition  in  part,  ix.  516; 
petition  of  right,  ix.  517;  montrans  dt  droit,  ix.  5^7. 

Traverse  of  office, — entering  appearance  and  claim,  ix.  517;  payment  of  mo- 
ney into  court,  ix.  519;  rule  to  plead,  ix.  519. 

Pleas  to, — in  denial  or  discharge  of  the  debt,  tx.  519;  by  strangers  claiming 
the  property,  ix,  519. 

Different  species  of, — in  general,  ix.5l9;  limitations,  statute  of,  ix.  520;  set- 
ling  off*,  ix.  520;  bankruptcy,  ix  520;  solvii  post  dt>m,  ix.  520;  release,  ix.  520;  aa 
to  pleading  several  pleas,  ix.  520;  demurrers  and  estoppels,  ix.  521 ;  rule  to  reply 
or  join  in  demurrer,  up.  521;  replications  and  other  pleadings  subsequent  to  the 
traverse,  ix,  522;  waiving  plea,  replication,  or  demurrer,  ix,  522.  abatement  by 
death  of  extendee,  ia;.  522;  jury  process,  ix,  522;  trial,  ix.  522;  witnesses,  ix, 
523;  verdict,  ix.  523;  motion  in  arrest  of  judgment,  ix,  5^3;  motiona  fox  U9W 
ir\a\,ix.  524, 
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Judgment, — rule  for,  ix.  524;  for  crown,  tr.  5^5]  for  defendant,  ix.  525;  coetf, 
ix.  5^2d',  execution,  ix.  526;  error,  ix.  o'Hijy  as  lo  a  restitution  of  property,  ix, 
526;  venditioni  exponas,  ix.  526. 

Poundage, — in  general,  ix.  528;  by  whom  and  out  of  what  payable,  ix.  528; 
how  apportioned  between  different  sheriffs,  ix.  53lC 

As  to  an  extent  in  the  second  or  any  subsequent  degree, — mode  of  reckoniii|^ 
degrees,  ix.  532;  mode  of  obtaining,  ix.  532;  form  of^  ix.  532;  proceedings  on* 
der,  ix.  532;  priority  between,  and  extents  in  aid,  ix.  532. 

As  to  the  writ  of  diem  clauaii  exlremum^ — nature  and  form  of^  ix.  539;  when  it 
may  be  resorted  to,  ix.  533;  mode  of  obtaining,  tx.  633;  teste  of,  ix.  533;  she- 
rifl'sduty  under,  ix.  534;  contribution  between  debtors,  ix.  534;  liability  of  she- 
riff, ix.  534;  remedy  of  the'cxtendee  against  the  prosecutor  of  the  extent,  iz. 
535. 

Relative  to  extents  in  aid,-~nature  and  origin  of,  ix.  535;  preliminary  steps  to 
issuing  extents  in  aid,  ix.  536;  who  may  issue,  ix.  537 ;  for  what  debts  it  may  be 
issued,  ix.  541. 
Affidavit  for, 

Must  state  that  the  debt  is  due  to  crown  from  its  debtor,  ix.  542;  must  state 
that  the  debt  is  due  to  the  crow^  debtor,  and  likely  to  be  lost,  ix.  542;  roast  state 
that  the  debt  to  crown  debtor  was  originally  a  debt  to  him,  and  has  not  been  other- 
wise put  in  suit,  ix.  542;  must  state  that  the  prosecutor  was  less  able  to  pay  the 
king,  ix.  542;  fiaij  ix.  542;  form  of,  and  what  may  be  taken  under,  ix.  542;  ne- 
tinne  and  plenaings,  costs  and  poundage,  ix.  543. 
EXTINGUISHJVIENT, 

In  general, — as  to  contracts  and  debts,  ix.  545. 

As  to  particular  persons, — baron  and  feme,  ix.  545;  executor  and  adminislre- 
tor,  ix.  545. 

In  particular,'- as  to  commons,  ix.  545;  copyholds,  ix.  545;  estatee,  ix.  545; 
franchises  and  liberties,  ix.  545;  services,  ix.  545;  ways,  ix.  545. 
EXTORTION, — relative  to  what  amounts  lo,  ix.  546;  relative  to  the  remedy  for. 

By  action, — form  of,  ix.  551;  declaration,  ix.  551;  evidence,  ix.  551^  dama* 
ges,  ix.  552;  costs,  ix.  553. 

By  indictment, — parties  to,  ix.  553;  form  of,  ix.  553;  by  whom  tried,  tx.  554^ 
punishment,  ix.  554. 
By  attachment,  ix.  554. 
EXTRA  WORK,— price  of,  when  recoverable,  xv.  433. 
FACTOR,  xiii.  715. 
FACULTY,  xiii.  3.33. 
FALSE  IMPRISONMENT,  x.  401. 
FALSE  PRETENCES,  ix.  655. 
FALSE  RETURN,  xiv.  608. 
FEE  AND  FEE  SIMPLE, 

Different  species  of, — fee-simple  absolute,  ix.  558;  fee-simple,  qnaliiied  «r 
base,  ix.  558;  fee-simple  conditional,  ix.  558. 

In  what  things  a  man  may  have  a  fee-simple,  ix.  559. 

By  what  words  such  an  estate  may  be  created,— in  a  deed,  ix.  559]  by  t  dt- 
vise,  ix.  560. 

Relative  to  the  abeyance  of,  ix.  560. 

Relative  to  the  adverse  possession  of  such  an  estate,  ix,  560. 

Relative  to  the  incidints-lo  such  estates, — as  regards  courtesy,  ix.  560;  ai  re^ 
gards  dower,  ix.  561 ;  as  regards  its  alienation,  ix.  661. 

Relative  to  its  being  subject  to  debts,— from  the  croWDj  ix.  561 ;  from  a  s^ 
jecl,  ix.  561. 

Relative  to  the  law  of  merger  as  connected  with,  tar.  6^1. 

Relative  to  the  law  of  forfeiture  as  connected  with,  tar.  562. 
FEES!     (See  tits.  Altornev,  Barrister,  Extortion,  Proctor.) 
FEIGNED  ISSUE  AND  SPECIAL  CASE, 

Relative  to  the  feigned  issae,-^iD  what  oaset  ordered^  ix.  563;of  the  mae,  vl 
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FEIGNED  ISSUE  AND  SPECIAL  CASE,  conlinued, 

663;  of  (he  Nisi  Prius  record,  ir.  564;  of  the  trial,  ix.  564;  o£ihe  poslea,  tx.  564;   • 
of  the  costs,  ix.  564;  of  the  new  trial  and  subsequent  proceedings,  to?.  565. 
Relative  to  the  special  case,  u:.  566. 
FELON Y,— relative  to  the  definition  of,  ia:  568 . 

Relative  to  the  difference  between  a  felony  and  misdemeanor,  ix.  568. 
Relative  to  what  amounts  to  a  felony, — at  common  law,  ix.  569;  by  statute,  ix, 
569;  as  to  when  the  offence  is  felonious,  and  not  actionable,  ix.  570. 

Relative  to  the   prevention  of,  and  rewards  for  the  apprehension  of  offenders, 
ix,  570;  relative  to  the  indictment  for,  ix.  571 ;  relative  to  the  evidence,  ix.  571; 
relative  to  the  judgment,  ix.  51 1 ;  relative  to  the  punishment,  ir.  57i^ /^relative  la 
the  disabilities  created  hy,ix.  572. 
FEME  COVERT.     (See  tit.  Baron  and  Feme.) 
FENCES,  ijJ.  572. 
FEOFFMENT,  ix.  574. 

FERJE  NATURE,     (See  tits.  Animals,  Gaine.) 
FERRY,^tx.  575, 

FIERI  FACIAS, — relative  to  the  definition  of  aJierifacictSy  ix.  579. 
Relative  to  the  cases  in  which  njieri facias^  may  issue,  ix.  579. 
Relative  to  the  things  \yhich  may  pe  taken  in  execution  under  ^  fieri  facias^ 
In  general, — deeds  and  writings,  ix.  579;  fixtures,  tx.  479;  furnaces, ix.  58 If 
growing  crops  and  dead   stock,  ix.   581;  machinery,  ix.  582;  money  and   bank 
notes,  tx.  582;  terms  for  years  ix.  584;  wearing  apparel,  ix.  587;  in  the  case  oC 
partners,  ix.  587. 

In  particular, — as  to  property  of  defendant  fraudulently  disposed  of,  or  bona 
jide  sold,  ix.  587 ;  as  to  property  of  the  defendants  in  the  hands  of  third  persons,, 
ix.  693;  as  to  property  in  the  custody  uf  the  law, — under  an  execution,  ix.  593^ 
under  a  distress,  ix.  593. 

As  to  a  change  of  property,  as  by — bankruptcy,  ix.  594;  death,  ix.  594:  insol^ 
▼ency  ix.  594;  marriage,  ix.  594.  As  to  property  in  Kensingtoa  Pallace^  ixL 
594. 

Relative  to  the  form  of,  and  suing  out,  ix.  594. 
Relative  to  the  mode  of  conducting  the  execution  under, 
Of  the  delivery  of  the  writ  to  the  sherifiT,  and  wf^rrant  or  mandate,  ix.  594;  o€ 
the  sheriff's  power  to  break  open  doors,  and  enter  the  house  of  the  defendant  or 
strangers,  ix. 594;  of  the  seisure,  ix.  596;  of  the  inquisition  on  the  property 
seised,  ix.  596.  of  the  sale  ix.  596. 

Relative  to  the  landlords  right  to  rent  and  of  the  payment  of  taxes  under,  ix  598^ 
Relative  to  the  time  from  which  it  binds  the  defendant's  property,  ix.  605. 
Relative  to  the  return. 

In  general, — rule  for,  ix.  605;  time  for  when  enlarged,  ix.  606;  when  the* 
court  will  not  direct  a  specific  return  as  to  the  proceeds, — nor  order  the  sheriff  to* 
grant  an  inspection  of  the  writ,  in  order  to  frame  a  declaration  against  himself,, 
ix.  607, 

In  particular,— ^»n  feci,  ix.  608;  that  the  property  remains  unsold  for  want  of 
buyers,  ix.  603;  nulla  bona,  ix.  608;  that  the  sheriff  has  had  no  return  from  the 
bailiff  of  a  liberty,  &c.,  ix,  609. 

Relative  to  the  recovery  of  the  amount  levied,  as  to  the  effect  of  as  regards^ 
the  defendant's  and  sheriff's  discharge,  ix.  609. 

Relative  to  testatum  writs  of  fieri  facias,  ix.  61 1; — staying  and  setting  aside 
the  execution  under,  ix.  612; — ^tlie  restitution  of  the  property,  ix.  612; — plead- 
ing the  levy,  ix.  61 2;-— attaching  money  paid  on,  ix.  612; — the  action  for  secre^ 
tins  goods  to  avoid  the  seisure  under,  ix.  613. 
FILACERS,  ix.  613. 
FILIATION,  iv.  194, 

FILINGL     (See  tits.  Affidavit,  Bail,  Declaration,  Pleas,  Replications.) 
FINES  OF  LAND, — with  reference  to  its  definition,  origin,  and  general  nature,  ix. 
618. 

With  reference  to  what  things  it  may  be  levied, — of  corporeal  property,  ix^ 
6.19}  of  incorporeal  property,  ix.  620;  of  persoaaV  property,  ix.  621. 
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FINES  OF  LAND,    continued. 

With  reference  to  the  description  of  the  thing  of  which  it  ia  levied,  ix.  6SI; 
Avith  reference  to  the  parties  by  whom  it  may  or  may  not  be  levied, 

With  respect  to  the  person, — general  rule,  ix.  623;  aliens,  ix.  623;  corpora- 
tions, ix.  624;  idiots  and  lunatics,  ix.  624;  infants,  ix.  624;  the  king  and  queen, 
ix.  626;  married  women,  ix.  627;  outlaws,  and  persons  attainted,  ix.  628;  per- 
sons under  duress,  ix.  628. 

With  respect  to  the  estate, — persons  having  no  estate,  ix.  628 ;  copyholdersy 
ix.  628;  coparceners,  joint  tenants,  and  tenants  in  common,  ix.  629;  tenants  for 
years,  and  at  will,  ix.  628;  tenants  for  uncertain  interest,  ix.  628;  tenants  hj 
statute  merchant,  staple,  and  tlegU,  ix.  629^  mortgagor  and  mortgagee,  ix.  629; 
trustee  and  ce$tm  que  trusty  ix.  630. 

With  reference  to  the  parties  who  may  or  may  not  take  by  fine,  ix.  630. 
With  reference  to  the  nature  of  the  several  kinds  of  fines, — executed  and 
executory,  ix.  630;  sur  cognizance  de  droits  come  ceo,  ix,  631;  sur  grant  et  render, 
ix.  631 ;  aur  cognizance  de  droit  tantumj  ix.  631 ;  eur  concewl^  ix.  631. 

With  reference  to  the  distinction  between  fines  levied  at  common  law  and  ao» 
cording  to  the  statute,— of  fines  levied  at  common  law,  or  without  proclamation, 
ix.  632;  of  fines  levied  according  to  statute,  or  with  proclamations,  ix.  632. 

With  reference  to  the  general  operation  and  effect  of  fines, — parlies  to  the  fine, 
IX.  63f>;  advowson,  ix.  6-36;  confirmations,  ix.  636;  corporations  lay  and  spirit- 
ual, ix.  636;  copyholds,  ix.  636;  descent,  ix.  636;  devise,  ix.  637;  dignities,  ix, 
637;  discontinuance,  ix.  637;  dower  and  jointure,  ix.  638;  entry,  writ  of,  tr. 
639;  error,  writ  of,  ix.  639;  estoppel,  ix.  639;  executors  and  administrators,  ix. 
640;  iforfeiture,  tx.  640;  future  interest,  ix.  641;  grant,  ix.  641;  the  king,  ix. 
641;  leases  for  years,  ix.  641;  married  women,  ix.  642;  mortgages,  ix.  64S; 
powers,  ix.  643;  release,  ix.  644;  remainders  and  reversions,  ix.  644;  right  of 
way  or  common,  ix.  615;  tenant  by  statute  merchant,  statute  staple,  or  ekgiij  iz« 
646;  tenant  in  tail,  ix.  646;  trust  estates,  ix.  6-46;  uses,  ix.  647; 

With  reference  to  the  practical  mode  of  levying  a  fine, 

In  what  court  to  be  levied,  ix.  647;  in  what  manner  to  be  levied,  ix.  648;— > 
the  proecipey  ix.  649;  writ  of  covenant,  • 

By  whom  made  out,  ix.  649;  to  whom  directed,  ix.  649;  teste  and  return,  ix. 
649;  fine  on,  ix.  649;  two  writs  when  necessary,  ix.  649;  death  of  party  before 
return  of,  and  of  the  death  of  the  king,  ix.  649. 

Liceniia  concordandi^  ix.  649;  agreement,  or  concord,  ix.  650;  modes  of  ac- 
knowledging,— at  bar,  ix.  650;  before  the  chief  justice,  ix.  651;  before  the 
commissioners,  ix.  65 1 ;  before  any  of  the  judges,  or  a  serjeant  at  law,  ix.  652; 
in  Scotland,  ix.  653. 

Alienation  office,  ix.  653;  return  office,  ix.  654;  warrant  of  attorney  office, 
ix.  654:  custos  hrevivm  office,  ix.  654;  king's  silver,--meaning  of  the  term,  ix.  654. 
amount  of  king's  silver,  ix.  654;  how.  entered  and  paid,  ix.  6^;  death  of  parties 
before  entry,  ix.  655;  affidavit  of  life  of  parties,  af\er  a  lapse  ol  a  year  and  a 
day,  ix.  656. 

Notice  of  fine,  ix.  656;  chirograph  or  indenture  of  fine,  ix.  656;  recording 
fine  and  its  effect,  ix.  667;  application  to  prevent  fine  passing,  ix.  658;  offence 
of  acknowledging  a  fine  in  the  name  of  another,  ix.  658 ;  when  a  fine  is  com- 
pleted, and  when  it  begins  to  operate,  ix.  659. 

Amendment  of.     (See  tit.  Recovery.) 

With  reference  to  avoiding  a  fine, 

By  real  action,  ixi  659;  by  actual  entry,  ix.  659;  by  plea  of  no  estate,  ix. 
661 ;  averment  of  fraud  or  usury,  ix.  663;  by  a  court  of  equity,  ix.  663. 

With  reference  to  reversal  of  a  fine. 

By  writ  of  error, — in  what  couct,  ix.  663;  by  and  against  whom  to  be  brought, 
ix.  663;  within  what  time  a  writ  of  error  is  to  be  brought,  ix.  665;  grounds  for 
bringing  a  writ  of  error,  ix.  666;  effect  of  reversal,  ix.  666;  right  to  bring  a 
writ  of  error,  how  barred,  ix.  666. 

Reversing  by  writ  of  deceit,  ix.  667 ;  reversing  by  writ  of  false  judgment,  ix. 
668;  reversing  by  piotion,  ix.  668. 

Deeds  to  declare  uses  of  a  fine.    (Sse  tits.  Recoveries,  Uses  and  Trusts.) 
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PINES  FOR  OFFENCES,— relative  to  the  difference  between  fines  and  amercia- 
mentSy  ix.  668;  the  offences  for  which  a  fine  may  be  imposed,  ix.  669;  the  court 
by  whom  a  fine  may  be  imposed,  ix.  669 ;  the  persons  on  whom  a  fine  may  be 
imposed,  ix.  669;  mitigating  the  fine,  ix.  669. 

The  recovery  of  the  fine, — ^by  action^  ix.  670;  by  distress,  ix.  670. 
FIRE, — insurance  against,  xi.  13. 
FIRE-ARMS,  ix,  670. 
FIRE  AND  FIRE-COCKS,  ix.  670. 
FIRE- WORKS,  ix.  671. 
FIRST-FRUITS,  ix.  672. 

FISH  AND  FISHERIES,— relative  to  the  definition  and  nature  of,  iv.  673;  relative 
to  the  king's  richt  to  fish,  ix.  673. 

Relative  to  fisheries,  ^ 

Public, — in  distant  seas,  ix.  673;  in  the  four  seas  and  navigable  rivers,  ix. 
674;  restrictions  respecting, — in  general,— ^as  to  wiers  and  obstructions,  ix.  678, 
as  to  the  spawn  and  young  fish,  ix.  678,  as  to  the  time  of  year  when  to  be  taken, 
ix.  680,  as  to  the  mode  of  taking  and  seizing  the  nets  in  case  of  forfeiture,  ix. 
680 — in  particular, — as  to  oyster  fisheries,  ix.  681,  in  the  Thames  and  Medway, 
ix.  68 1 ,  in  the  Severn  and  other  rivers,  ix.  682. 

Private,— different  kinds  of, — common  of,  ix.  682,  free,  ix.  682,  several,  ix. 
682 — creation  of,  ix.  684;  in  what  place  it  may  be, — in  the  sea  and  navigable 
rivers,  ix.  684;  in  rivers  not  navigable,  to;.  685;  in  ponds  and  other  waters,  tar. 
685 — of  the  ownership  in  the  soil,  ix,  686;  who  entitled  to  the  fish  when  the 
land  becomes  dry,  t'd;.  687;  civil  proceedings  connected  with, — as  to  the  form 
of  action,— ejectment,  ix.  687,  trespass,  ix,  687,  as  to  the  pleas,  ix.  687,  re»- 
plication^  ix.  687,  evidence,  ix.  688,  costs,  ix,  689. 

Relative  to  the  criminal  proceedings  connected  with,  ix.  689. 
FIXTURES, — relative  to  what  are  considered  as,  ix,  69 1 ;  relative  to  the  particular 
persons  entitled  to,  as  between  ecclesiastical  persons,  ix.  591;  heir  andexecu-> 
tor,  UP.  692. 

Landlord  and  tenant,— of  things  set  up  for  ornament  or  convenience,  ix.  692; 
of  things  set  up  for  trading  purposes,  ix.  695;  of  things  set  up  for  agricultural 
purposes,  ix.  697;  of  things  set  up  partly  for  agricultural  and  partly  for  com- 
mercial purposes,  ix.  699;  as  to  the  time  when  tenant  must  remove  fixtures,  ix, 
699;  as  to  the  tenant's  right,  as  afiected  by  the  terms  of  the  tenancy,  ix.  701.-— 
tenants  for  life  and  in  tail,  and  the  remainder-man  and  reversioner,  ix.  701, 

Relative  to  the  transfer. 

By  bankruptcy,  ix.  701;  by  devise,  ix.  702;  by  mortgage,  ix.  702;  by  sale, 
ix.  702. 

Relative  to  the  remedies  connected  with,^ 

Civil, — by   action  of  assumpsit yij..  704;  trespass,   ix.  705;  trover,  ix.  706; 
waste,  ix.  706 — criminal,  ix.  708. 
FLEET  PRISON,  ix,  708. 

FOREIGN  ATTACHMENT,— nature  of  in  general,  ix.  709;  of  the  court  out  of 
which  it  issues,  ix.  710;  of  the  persons  entitled  to,  ix.  711;  of  the  demand  for 
which  it  maybe  issued,  ix.  711;  of  the  property  attachable  under,  ix.  712; 
when  issuable,  if  defendant  be  in  custody,  ix.  714;  affidavit  of  demand,  ix. 
714;  entry  of  atttachment,  and  notice  of,  ix.  714;  withdrawing  the  attachment, 
ix.  714;  proceedings  against  the  garnishee,  ix.  715;  judgment  by  default,  ix. 
718;  trial,  judgment,  verdict,  and  execution,  ix.  718;  of  the  other  incidental 
an^  collateral  proceedings,  ix.  718;  of  pleading  the  foreign  attachment  in  the 
superior  courts,  ix.  719. 
FORCIBLE  ENTRY  AND  DETAINER. 

Relative  to  the  forcible  entry— definition  of,  ix.  722. 

What  amounts  to — at  common  law,  ix.  722;  by  statute,  ix.  722. 

General  requisites  to  constitute — violence,  tar.  753;  terror,  ix.  723. 

By  whom  committed,  ix.  723;  with  reference  to  the  property  or  possession  on 
which  it  may  be  committed,  ix,  724. 

Relative  to  the  definition  and  nature  of  the  forcible  detainer,  t^r.  725. 
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FORCIBLE  ENTRY  AND  DETAINER,  cotdinued.      • 

Relative  to  the  remedies  connected  with — by  action^  ix.  726;  by  motion  to  the 
court,  ix,  T2S, 

By  indictment — form  of. 

Statement  of  the  force  and  violence,  ix.  727;  statement  of  the  place,  ix.  727; 
statement  of  the  possession  or  freehold  of  the  party  eipelled,  ix.  728;  statement 
of  the  entry  and  disseisin,  ix.  728;  effect  of  repugnancy  in,  ix.  729;  Pleas,  iz. 

729. 

Evidence — at  common  law,  ix.  729. 

Under  statute— on  3  Rich.  2.  c.  8.  ix.  729;  on 2 1  Jac.  1.  c.  16.  ix.  529;  on 8 
Hen.  6.  c.  9.  or  21  Jac.  I.  ix.  729;  Punishment,  ix.  739. 

Of  the  restitution — by  whom  awarded. 

At  the  general  sessions,  ix.  730;  by  one  justice,  ix.  730;  on  a  certiorari,  ii. 

730. 

How  made,  ix.  731;  staying  of,  ix.  732;  superseding  of,  ix.  732;  of  Betting 

aside  ix.  732. 
FORCIBLE  MARRIAGE,  i.  80. 
FORECLOSURE  OF  A  MORTGAGE,  xii.  709. 
FOREIGN  COURT,  ix.  732. 
FOREIGN  JUDGMENT,  ix.  713. 
FOREIGN  LAWS  AND  CUSTOMS,  ix.  732. 
FOREIGNERS,  i.  462. 

FOREST  AND  FOREST  COURTS,  ix.  735. 
FORESTALLING,  ENGROSSING,  AND  REGRATING. 
Relative  to  forestalling. 

Definition  of,  ix.  737;  of  the  contract  whieh  makes  a  forestaller,  ix.  757/  ot 
the  conduct  which  makes  a  forestaller  independent  of  any  contract,  ix.  739;  re- 
lative to  engrossing,  ix.  740 — regrating,  ix.  741 ;  the  indictment  for,  ix,  742;  evi- 
dence connected  with,-ix.  742;  judgment  and  punishment  for,  ix.  742. 
FORFEITURE,      (See  tits.  Attainder,  Coroner,  Dower,  Felony,  Outlawry,  Trea- 
son.) 
f'ORGERY.     (See  alterations  by  stat.  1 1 .  Geo.  4.) 
Relative  to  the  definition  of,  x.  4. 

Relative  to  what  amounts  to — in  general — by  making  or  altering  the  written 
instrument — in  general,  x.  4. 

In  particular — ^by  erasure,  x.  6;  by  omission,  x.  7;  as  to  the  sum,  x.  7;  a^to 
i;the  date,  x.  8. 

Asio  the  name — ^by  making  a  false  instrument  in  a  man's  own  name,  x.  8;  by 
'  making  a  false  instrument  in  the  name  of  a  non-existing  person,  x.  8;  by  assum- 
'ing  to  be  the  real  party  concerned,  x.  13;  by  signing  the  name  of  another,  and 
(representing  him  to  be  what  he  is  not,  x.  14;  by  assuming  name  and  character 
.diflTerent  to  that  which  the  forger  really  bears,  x.  15;  by  assuming  the  name  and 
character  of  an  existing  person,  x.  15;  by  using  real  name,  having /ormerly 
gone  by  a  (iotitious  one,  x.  16. 

As  to  the  necessity  of  the  validity  in  law  of  the  thing  forged. 
In  general,  x.  16;  by  making  (he  will  of  a  living  person,  x.  17;  by  making  a 
bill  or  note  on  unstamped  paper,  x.  18;  by  making  instruments  not  conformable 
to  the  directory  provisions  of  any  statute,  x.  20. 

As  to  the  resemblance  which  the  false  instrument  ought  to  bear  to  the  genuine 
one,  X.  20. 

As  to  the  instrument  in  respect  of  which  a  forgery  may  be  committed,  x.  25; 
jBLB  to  the  fraud  and  deceit  necessary,  x.  27 ;  as  to  the  publicatioa  or  uttering  of 
the  instrument  forged,  x.  29. 
In  particular. 

As  to  tho  public  funds,  and  the  stocks  of  public  companies,  x.  29;  as  to  the 
notes  and  securities  of  Bank  of  England,  and  other  public  companies,  x.  32;  as 
to  the  South  Sea  Company,  x.  36;  as  to  the  East  India  Company,  x.  36;  as  to 
the  Plate  Glass  Manufactory,  and  London  and  Royal  Exchange  Assurance 
Companies,  x,  36 ;  as  to  forging  or  transposing  stamps,  x.  36. 
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FORGERY,  continued. 

As  to  official  papers,  securities,  and  documents,  x.  40. 

As  to  private  papers,  securities,  and  documents.  In  genera],  x.  41;  in  par- 
ticular— bills  and  notes,  x,  4^,  deeds,  charters,  &c.,  x.  45,  navy  bills,  x,  47, 
powers  of  attorney,  x,  47,  printed  papers  and  bankers'  checks,  &c.,  x,  48,  re- 
ceipts, X.  49,  warrants  and  orders  for  the  payment  of  money,  or  delivery  of  goods, 
X.  54, 

Relative  to  accessaries,  &c.,  x,  57. 

Relative  to  the  indictment. 

Id  general,  x.  60;  in  particular — ^statement  of  the  instrument  forged,  x,  61, 
statement  of  the  intent  to  defraud,  x.  63,  statement  of  the  oO'ence  in  the  words 
of  the  statute  creating  it,  x.  65. 

Relative  to  the  plea,  x.  66. 

Relative  to  the  evidence. 

In  generaK  Of  the  making,  counterfeiting,  and  forging^n  general,  x.  66; 
in  particular, — of  the  hand-writing — by  a  person  acquainted  with  it,  x.  67,  by 
comparison,  x.  67;  of  the  non-existence  or  identity  of  the  person  whose  name 
has  been  forged,  x.  67. 

Of  the  uttering  and  publishing,  x.  68;  of  the  intention  to  defraud,  x.  68;  of 
knowing  the  same  to  be  false,  x.  68. 

In  particular. 

As  to  bank  notes  or  dividend  warrants,  x.  69;  as  to  a  banker's  checks,  and 
order  for  the  payment  of  money,  x.  69;  as  to  bills  and  notes,  x,  69;  as  to  deeds, 
&c.,  X.  70;  as  to  receipts,  x.  70;  as  to  wills,  x.  70. 

Relative  to  the  witnesses,  x.  70;  relative  to  the  trial,  x.  70. 

Relative  to  the  punishment.     At  common  law,  x.  71 ;  by  statute,  x.  72, 
FORMEDON. 

Relative  to  the  different  kinds  of. 

In  descender,  x.  73;  in  remainder,  x.  75;  in  reverter,  x.  75. 

Relative  to  amendments  connected  with,  x*  75;  relative  to  costs  connected  wUb| 
X.  76;  relative  to  the  limitation  to,  x.  76.         •         , 
FORTUNE-TELLING,  x.  89. 
FOUNDLING  HOSPITAL,  x.  76, 
FRANCHISE,  x.  77. 
FRAUDS  AND  CHEATS.. 

At  common  law. 

What  amounts  to.  In  general,  x.  SO;  in  particular^^with  respect  to  begging, 
3c.  80,  with  respect  to  the  crown  and  the  public,  x.  80,  with  respect  to  private 
transactions — in  general,  x.  81,  in  particular — when  amounting  to  a  conspiracy, 
X.  84 — when  amounting  to  a  forgery,  x.  84;  with  respect  to  professions,  x.  85; 
with  respect  to  public  officers,  x.  85;  with  respect  to  rumours,  x.  86;  with  re- 
spect to  trade,  x.  86;  with  respect  to  weights  and  measures,  x.  87. 

Of  the  indictment,  x.  88;  of  the  evidence,  x.  88;  of  the  punishment,  x.  88. 

By  statute. 

By  false  pretences,  x.  89;    by  insolvent  debtors,  x.  89;    by  public  officers,  x. 
89;  with  respect  to  fortune-telling,  x.  89;    with  respect  to  fraudulent  conveyan- 
ces, X.  89;  with  respect  to  gaming,  x.  89;  with  respect  to  servants,  giving  false 
characters  to,  x.  89. 
FRAUDS,  STATUTE  OF. 

Relative  to  parol  leases.  (See  tits.  Grant,  Lease.)  Relative  to  the  exception 
of  leases,  not  exceeding  three  years.  (See  tit.  Lease.)  Relative  to  parol  as- 
signments, grants,  and  surrenders  of  existing  estates  and  interests.  (See  tits. 
Grant,  Lease,  Surrender.) 

Relative  to  parol  executory  promises  and  agreements. 

When  actions  cannot  be  brought  on,  x.  94;  against  executors  or  administra- 
tors, to  recover  damages  oUt  of  his  own  estate,  ix.  336;  or  to  charge  the  defen- 
dant, upon  any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person.  (See  tit.  Guarantee.)  Or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage.  (See  tit.  Marriage.)  Or  upon 
VOL.  XV.  53 
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FRAUDS,  STATUTE  OF,  continued, 

any  contract  on  sale  of  lands,  tenements,  hereditaments,  or  any  interest  in,  or 
concerning  lands,  tenements,  and  hereditaments,!.  98;  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the  making  there- 
of, X.  104. 

Unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  authorised. 

Agreement  to  be  made  in  writing. 

With  respect  to  the  consideration  for  the  promise  being  stated  in  the  memo- 
randum, X.  107;  with  respect  to  the  form  of  the  agreement,  and  terms  of  the 
whole  of  the  contract  appearing  in  the  memorandum,  x.  108. 

Agreement  to  be  signed  by  the  party  to  be  charged  therewith,  or  some  other 
persons  thereunto  lawfully  authorized — agreement  to  be  signed,  x.  Ill;  by 
whom  to  be  signed;  party  to  be  charged  therewith,  x.  1 12;  by  whom  to  be  sign- 
ed; by  some  person  thereunto  lawfully  authorized,  x.  113. 

With  respect  to  the  admissibility  of  parol  evidence^  to  explain  the  written  mem- 
orandum, X.  116. 

Relative  to  devises  of  lands.  (See  tit.  Devise.)  revocation  of  devises  of  land 
(See  tit.  Devise.)  express  declarations,  or  creation  of  trusts.  (See  tits.  Tms- 
tees;  Uses  and  Trusts.)  implied  creations  of  trusts.  (See  tits.  Trustees;  Uses 
and  Trusts.)  grants  and  assignments  of  trusts.  (See  (its.  Trustees;  Uses  and 
Trusts.)  lands,  &c.,  being  liable  to  the  judgment  of  cestui  que  trusty  in  the  hands 
of  his  heir,  and  where  such  lands  descend  to  him.  (See  tits.  Elegit,  Heir,  Judg- 
ment.) the  exceptions  of  heirs  of  cestui  que  trusts  from  being  chargeable  out  of 
his  own  estate.  (See  tits.  Heir,  Judgment.)  estate  per  autre  vie  being  devisable. 
^See  tit.  Devise.)  docketing  judgments.  (See  tit..  Judgments.)  effect  of  judg- 
ment as  regards  the  rights,  of  purchasers.  (See  tit.  Judgment.)  writs  of  execu- 
tion against  personal  property  and  effects.  (See  tit.  Fieri  Facias.) 

Relative  to  contracts  for  the  sale  of  goods  for  the  price  of  ten  pounds  or  up- 
wards,— ^general  effect  of  the  enactment,  x.  117;  delivery  and  receipt  of  part  of 
the  goods^  X.  I2I;  earnest,  or  part  payment,  x.  1^8;  contents  of  the  written 
memorandum  within  the  act,  x.  128;  signature  of  written  memorandum  within 
the  act,  X.  130. 

Relative  to  the  enrolment  of  recognizances.     (See  tit,  Recognizances.)— 
nuncupative  wills.     (See.  tit.  Wilis.) — husbands  not  being  compellable  under 
statute   of  distribution  to  distribute  the  personal  estate  of  their  wives.     (See  tit. 
Distribution.) 
FRAUDULENT  ASSIGNMENT.     (See.  tit.  Banfeupt.) 
FRAUDULENT  OR  VOLUNTARY  CONVEYANCE,  xv.  341. 
FREE  BENCH.     (See  tit.  Copyhold.) 
FREIGHT,— relative  to  the  definition  of,  x.  133. 

Relative  to  what  is  payable  on. 

As  to  goods,  133;  as  to  living  animals,  x.  134. 

Relative  to  the  parties  entitled  to,  x.  134. 

Relative  to  the  parties  liable  for, — in  general,  x.  134;  in  particular, — is  te 
agents,  x.  136;  where  partners  dissolve  partnership,  x.  138. 

Relative  to  the  construction  of  contracts  concerning,  x.  138. 

Relative  to  the  amount,  how  settled  and  computed,  x.  142. 

Relative  to  the  time  and  manner  of  payment, — in  general,  x.  144;  tnpartrcir- 
liir, — when  the  right  to  freight  is  completed,  or  no  freight  earned, — in  general 
X.  146;  iu  particular,  x.  148.     When  payable  pro  ra/a,  x.  160. 

Relative  to  the  right  of  lien  connected  with,  x.  158. 

Relative  to  the  action  connected  with, 

Form  of,  x.  169;  by  whom  maintainable,  x.  169;  pleadinffs,  declaration,  x. 
169;  plea,  X.  160.  >i  »>  y 

FRIENDLY  SOCIETY,  x.  190. 

FUNERAL  EXPENCES,— when  and  by  whom  to  be  paid,  iv.  767. 

FURNITURE.     (See  tits.  Bankrupt;  Baron  and  Feme,  Distress^ 
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GAME, 

Relative  to  what  are  or  are  not  considered  as, 

In  general,  X.  166;  in  particular, — deer,  x.  166;  foxes,  x.  166,  grouse,  x. 
166;  hares,  X.  166;  hawks,  x..  166;  moor  game  or  hill  game,  x.  167;  partridg- 
es, x.  167;  pheasants,  X.  167;  pigeons  and  doves,  x.  167;  quails  and  landrails, 
X.  167;  rabbits,  X.  167;  snipes,  x  167;  swans,  x.  168;  wildfowl,  x.  178;  wood. 
cock,Ti  168. 

Relative  to  the  ownership  in,  x.  168. 

Relative  to  the  places  which  are  or  are  not  privileged  as  to  game. 

Decoys,!.  166;  franchises, — in  general,  x.  169;  in  particular, — forests,  x. 
170;  chase  x.  170;  free  warren,  x.  170;  purlieus,  x.  170;  parks,  x.  171. 

Hare  and  rabbit  warrens,  x.  171;  manors,  x.  172;  private  g^rounds  and  pre* 
flerves,x.  174. 

Relative  to  the  time  at  which  game  may  be  taken, 

In  general,— not  on  the  Lord's  Day,  x/l76;  nor  in  the  night,  x.  176. 

Id  particular, — as  to  black  and  red  game,  x.  178 — hares,  x.  17$ — partridges, 
X.  179— pheasants,  X.  179~rabbit8,  x.  179— wild  fowl,  x.  179. 

Relative  to  the  mode  of  taking,  x.  179. 

Relative  to  the  qualification  to  kill  game, — by  estate,  x.  180;  by  dignitiei  and 
offices,  X.  182. 

Relative  to  the  certificate,  x.  185;  relative  to  gamekeepers,  x.  186;  relative 
to  the  construction  of  the  statute  of  Anne,  inflicting  penalties,  and  as  to  the  act 
which  constitutes  one  or  several  offences, 

Of  the  particular  words, 

Any  person  or  persons,  x.  190;  not  qualified,  x.  191;  shall  use  or  keep,  x. 
191;  dogs,  X.  193;  or  other  engines,  x.  19J;  to  kill  and  destroy,  x.  194;  game, 
X.  194;  shall  forfeit  5/.,  x.  194. 

As  to  particular  persons. 

Apprentices  and  inferior  tradesmen,  x.  195;  soldiers,  x.  197. 

Relative  to  unqualified  persons  sporting  with  those  qualified,  x.  197;  relative 
to  the  seizing  offenders,  and  dog^s  and  engines  for  the  destruction  of  game  x. 
199;  relative  to  the  right  to  set  steel  traps,  spring  guns,  &c.,  x.  203;  relative  to 
having  game  in  possession,  and  buying  and  selling,  x.  207;  relative  to  the  taking 
the  eggs  of  game,  x.  209;  relative  to  the  remedies  connected  with, 

By  action. 

For  penalties, — in  what  court,  x.  210;  form  of,  x.  210;  parties  to, — ^by  whom, 
X.  210;  against  whom,  x,  210; — declaration,  x.  210;  plea,  x.  213;  evidence  and 
particulars  of  demand,  x.  213;  limitation  to,  x.  214;  bringing  penalties  into  court, 
X.  214;  compounding,  x.  214;  verdict,  new  trial,  and  judgment,  x.  214;  costs, 
X.  215. 

For  private  trespasses, — declaration,  x.  215;  plea,  x.  216;  evidence,  x.  216; 
witnesses,  x.  216;  damages,  x.  216;  costs,  x.  217. 
•  By  indictment,  x.  217. 

By  information, — in  the  superior  courts,  x.  217;  before  justicefl,-r-by  whom 
laid,  X.  217;  against  whom,  x.  217;  before  whom,  x.  217;  when,  x.  218;  form 
of,  X.  218;  summonses  relating  to,  x.  220,  non  appearance,  x.  221. 

As  to  the  investigation,  and  herein  of  the  evidence  and  witnesses,  x.  222;  con- 
viction, X.  223;  execution,  x.  223;  appeals  and  recognizances  connected  with, 
X.  224;  of  the  certiorari^  x.  225;  of  the  awarding  execution  afler  affirmance,  x. 
227;  of  costs,  X.  227. 
GAMING, 

What  games  are  or  are  not  legal,  and  of  the  construction  of  the  ninth  of  Anne 
relating  to,  x.  2*28;  of  contracts  relative  to, — for  money  lost,  x.  231 ;  for  money 
lent  to  play  with,  x.  231 ;  as  to  bets  on  parties  gaming,  x.  231 ; — of  the  gaming* 
house,  X.  232;  remedies  connected  with. 

By  action. 

By  the  winner,  x.  233:  by  the  loser, — form  of,  x.234;  parties  lo,x.  235;  de- 
claration, X.  235;  limitation  to,  x.  235;  new  trial,  x.  235. 

By  common  informer,  x.  236;  of  the  evidence,  x.  2-36 ;— by  indictnent,  x. 
236;  by  information,  x.  237. 
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GAOL,  xiv,  5. 

GARDENS,  X.  2^7. 

GAVELKIND,  x.  237. 

GAZETTE,!.  239. 

GENERAL  AVERAGE,  xi.  389. 

GENERAL  ISSUE.     (See  particular  heads.) 

GIFT,  X.  241. 

GLAMORGANSHIRE  CANAL  ACT,  v.  6. 

GLEANING,  X.  241. 

GOOD  BEHAVIOUR,  ii.  358. 

GOODS  BARGAINCD  AND  SOLD,  AND  SOLD  AND  DELIVERED,  x. 

243. 
GRACE,  DAYS  OF,  iv.  430. 
GRMMER  SCHOOL,  xiv.  367. 
GRAND  JURY,  xi.  725. 
GRANT, — wliat  is,  x.  247;  form  of,  x.  247;  livery  of  seisin  on,  x.  248;  what  maj  ba 

conveyed,  x.  278;  constraction  of,  x.  248;  operation  of,  x.  248. 
GREENLAND  FISHERY.     (See  tit.  Fishery.) 
GROUSE,  X.  166. 

GROUND  LANDLORD.  (See  tits.  Execution;  Landlord  and  Tenant.) 
GUARANTEE, 

Relative  to  the  nature  of,  z.  250. 

Relative  to  the  form  of,  as  required  by  the  statute  of  fraads, 
As  to  the  promise, 

When  made  before  or  at  the  time  of  the  transaction,  x.  250,-  when  made  after 
the  debt  or  default  incurred,  x.  253. 

As  to  the  agreement,  note,  or  memorandum, — in  general, — as  to  consideration, 
x.  256;  as  to  parties,  x.  250;  as  to  mutuality,  x.  260. 
In.  particular, 

As  to  letters  containing  terms  of  agreement,  x.  260,  as  to  letters  referring  to 
other  letters  or  writings,  x.  260,  as  to  the  stamp,  x.  261,  as  to  the  signature,  x. 
261,  relative  to  the  construction  of,  x.  261,  relative  to  continuing  guarantees,  x. 
261,  relative  to  double  guarantees,  x.  263,  relative  to  guarantees  for  the  fidelity 
of  clerks,  servants,  &c.  x.  263,  relative  to  guarantees  given  by  partners,  x.  263. 
Relative  to  the  action  on, 

By  whom  maintainable, — by  assignees,  x.  263,  by  executors,  x.  264.  by  part- 
ners, X.  264,  form  of,  x.  264,  declarations,  x.  265,  pleas,  x.  265,  relative  to  the 
liability,  rights,  and  remedies  of  the  party  giving  such-securitv,  x.  266. 
GUARDIAN  AND  WARD, 

Relative  to  the  nature  and  appointment  of  the  guardian,  x.   266,  relative  to 
the  persons  eligible  as  guardians,  x.  267,  relative  to  the  rights  and  powers  of  the 
guardian,  x.  267;^  relative  to  the  removal  of  the  guardian,  x.  268. 
Relative  to  actions,  by  and  against, 

As  to  the  appointment  of  a  guardian  for  that  purpose,  x.  269,  as  to  the  appear- 
ance, X.  369,  declaration,  x.  270,  evidence,  x.  270,  costs,  x.  271. 
GUNNER,  X.  271. 
HABEAS  CORPUS, 

In  civil  caaes, — as  to  persons, — of  the  general  rule,  x.  273. 
As  to  the  particular  writs  of  habeas. 

Cum  catwa,x.  274,  adrespondejuiumj  x.    275,  ad  satisfaciendum^  x.   267,  ad 
tesHficandum,  x,  276. 

As  to  particular  persons  who  may  be  brought  up  by, 

Apprentices,  x.  277.     Children,--bastards,  x.  ^77,  adopted,  x.  277,  feme  co- 
verts, X.  277,  foreigners,  x.  278,  sailors,  x.  278,  soldiers,  x.  278,  as  to  the  time 
the  prisoner  ought  lo  remain  in  custody,  x,  278,  as  to  the  gaoler's  allowance  for 
removing  the  prisoner,  x.  278. 
As  to  causes  from  inferior  courts, 
When  it  lies,  \.  279,  out  of  what  court  it  issues,  and  form  of,  x.  280,  when  to 
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HABEAS  CORPUS  earUinued. 

be  served,  x.  S80,  effect  of,  x.  280,  receipt  and  allowance  of,  x.  280,  return  to, 
X.  280,  bail  on,  x.  281,  procedendo,  x.  281. 
Proceedings  after  removal. 

Obligations  on  plaintiff*  so  to  do,  x.  281 ;  declaration,  x.  281 ;  pleas  and  repli- 
cations, z.  282;  costs,  x.  282;  as  to  the  amendment  of,  x.  282. 
In  criminal  cases, 

When  granted,  x.  283;  by  whom  granted,  x.  288;  how  obtained,  x.  288;  form 
of  and  requisites  of  the  writ,  x.  288;  of  the  return,  x.  289;  proceedings  8ubse-« 
quent  to  the  return,  x.  290;  of  the  bail  on  and  recognizance  thereof,  x.  291^^ 
HAB£R£  FACIAS  POSSESSIONEM.     (See  tit.  Ejectment.) 
HACKNEY  COACHES,  x.  292. 
HALF-PAY.     (See  tit.  Annuity;  Army;  Bankrupt.) 
HAND  BILLS.     (See  tits.  Carrier;  Indictment;  Libel.) 
HANDWRITING,  x.  295. 
HARE,  X.  166. 

HAWKER  AND  PEDLER,  x.  299. 
HAWKS,  X.  166. 

HAY.     (See  tits.  Execution;  Tithes.) 
HEAD-BOROUGH.     (See  tit.  Corporation.) 
HEARSAY  EVIDENCE,  ix.  174. 
HEIR, 

Relative  to  who  may  be  heir.  (See  tit.  Descent.)     relative  to  who  is  heir. 
(See  tit.  Descent.) 

Relative  to  the  rights  of  heir, 

To  take  by  descent.     (See  tit.  Descent.)     to  enter  on  the  lands  of  ancestors, 
X.  304;  to  take  profits  of  lands  of  ancestors,  x.  305;  to  have  possession  of  title 
deeds  belonging  to  estates,  x.  306;  to  take  advantage  of  covenants,  conditions, 
or  contracts  made  with  ancestors,  x.  306;  to  take  fixtures  and  emblements  be** 
longing  to  estate,  x.  506;  to  take  personal  property  or  effects  of  ancestors,   ix, 
294;  to  support  action  for  injuries  to  property,  ancestor's  monument,  Sec,  x.  306; 
Relative  to  liabilities  of  heir, — with   reference  to  the  subject  matter  of  the 
charge,— on  bonds  or  obligation  of  ancestor,  vii.  265;  x.  307;  on  covenant  or 
condition  of  ancestor,  vi.  42;  on  judgments  or  recognizances  of  ancestor,  x.  307; 
on  simple  contracts  of  ancestor,  x.  308;  for  torts  or  injuries  ex  delicto  by  ances* 
Cor,  X.  309;  with  reference  to  the  extent  of  the  charge,  x.  309. 
Relati^'^e  to  proceedings  by  heir,  x.  310. 
Relative  to  proceedings  against  heir. 

Process,  bail,  &o.,  x.  310;  pleadings— declaration,  x.  312,  plea,  replicationi 
and  subsequent  proceedings,  x.  313. 

Evidence,  x.  314;  issue  and  judgment,  x.  314;  execution,  x.  314;  scire  facias, 
(See  tit.  Scire  Facias.) 
HEIR  LOOM.  X.  314. 
HERIOT,  X.  315. 
HIGHWAY. 

DiSerent  kinds  of,  x.  318;  how  created,  and  what  considered  as,  x.  318;  how 
the  right  by  the  public  to  pass  over  is  to  be  exercised,  x.  324;  of  the  ownership 
in  the  soil  and  adjoining  lands,  x.  325. 
Of  the  repairs, 

Who  liable  to.      Of  the  parish,  x.  326,  of  divisions  of  a  parish,  x.  331,  of 
private  individuals,  x.  333. 

Of  the  materials,  x.  335;  of  the  workmanship,  x.  335;  to  what  extent  of  the 
road,  X.  337. 

Of  the  cleaning  of  X.  337;    of  the  surveyors  and  their  accounts,  x.  338;    of 
obstructions  and  nuisances  connected  with,  x.  340;  of  the  direction  posts,  mile 
etones,  &c.,  x.  343;  of  rates  and  assessments,  x.  344. 
Of  the  widening,  changing,  diverting,  and  stopping  up. 
What  considered  as,  x.  345;  jurisdiction  of  magistrates,  x.  346;  order  for,  x. 
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HIGHWAY,  continued. 

346;  compensation  for  x.  347:  cerlificate  connected  with,  x.  347^   coastruetion 
of  the  13  Geo.  3.,  x.  348. 
Appeals  connected  with, — notice  of,  x.  358^  limitation  to,  x.  343. 
Of  the  extinction,  x.  340. 
Remedies  connected  with. 

Civil,  X.  351;    criminal — presentment,  x.  353,  information,  x.  354,  indict- 
ment,— parties  to,  x.  354 — form  of,  x.  3^6,  of  the  pleas,  x.  357,  of  the  evi- 
dence, X.  359,  of  the  witnesses,  x.  46 1 ,  of  the  certiorari^  x.  36 1 ,  of  the  new 
trial,  X.  362,  judgment,  x.  363,  costs,  x.  364,  of  the  levying  and  application  of 
fines,  X.  367. 
HOI^DAYS,  X.  569. 
HOMICIDE.     (See  til.  Murder.) 
HOMINE  REPLEGIANDO,  x.  370. 
HOPS.  (See  tits.  Forestalling,  Engrossing,  and  Regrating.) 
HORSES. 

Contracts  connected  with, 

As  to  the  hire  of,  x.  370;  as  to  the  sale  and  warranty  of,  x.  272;  as  to  wagen 
upon,  X.  372. 

Of  the  stealing  of,  x.  375;  of  the  killing  or  maiming  of,  x.  377. 
HOSPITAL.     (See  tits.  Corporation,  Visitor.) 
HOTEL,  X.  614. 

HOUSE  AND  SHOP-BREAKING,  x.  377. 
HOUSE  OF  COMMONS,  v.  702. 
HOUSE  OF  CORRECTION,  xW\  5. 
HOUSE  OF  LORDS,  xiii.  89. 
HUE  AND  CRY,  x.  383. 
HUNDRED. 

.Actions  against;  on  the  repealed  statutes. 
Relative  to  the  black  act*, 

When  maintainable,  x.  378;  form  of,  x.  381;  parties  to,  x.  382;  declaration, 
r;x.  382. 

Relative  to  the  hue  and  cry  act,  x.  383;  relative  to  the  mill  act,  x.  383. 
Relative  to  the  riot  act, 

'When  maintainable,  x.  384;  limitation  to,  x.  387;  by  whom  maintainable,  x. 
387;  to  what  extent  liable,  x.  388;  pleadings,  x.  389.     Executions  against,  x. 
389;  of  the  court,  x,  389. 
-►IHUNTING,  X.  174,  175. 
HUSBAND  AND  WIFE,  iv.  14. 
HUSTINGS,  viii.  673. 

HYPOTHECATION,     (See  tits.  Insurance,  Pawn  and  Pawnbroker,  Ship  and  Ship- 
ping.) 
IDENTITY,  X.  390. 
IDIOT    X.  39 1 . 

ignorance!     (See  tit.  Money  Had  and  Received.) 
ILLEGITIMACY,  ir.  168. 
IMPARLANCE. 

Relative  to  the  different  kinds  of. 

General,  x.  392;  special,  x.  392;  general  special,  x.  392. 
Relative  to  when  an  imparlance  is  allowed,  x.  393;    relative  to  by  whom  and 
how  granted,  x.  394,-  relative  to  the  taking  advantage  of  objectionable  proceed- 
ings after,  x.  395;  relative  to  the  entry,  x.  395. 
IMPLIED  CONTRACTS  AND  COVENANTS.      (See  tits.  Contract,  Cove- 
nant.) 

IMPRESSMENT,  x.  395. 

IMPRISONMENT,  ACTION  FOR,— nature  of  the  injury,  and  form 'of  action,  x. 

401 ;  when  maintainable,  x.  401 ;  against  justices  of  the  peace  or  other  officers, 

X.  406. 

Pleadings, 
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IMPRISONMENM,  ACTION  FOR,  continued. 

DecIaratioDj-^venue,  x.  409;  form  of,  x.  408. 

Pleas, — ^general  issue,  x.  408;  statute  of  limitations,  x.  408;  special  justifi* 
cations,  x.  408; — evidence,  x.  413;  costs,  x.  413. 
INCLOSURE, — of  general  enclosure  acts,  x.  415. 
Of  allotm'^nts. 

Measure  of.  x.  415;  tenure  of,  x.  416;  of  the  surveyors  of  highways,  x.  417; 
fences  connected  with,  x.  418;  incidents  to,  x.  418; — who  entitled  to  enclostt^ 
X.  419. 

Of  the  commissioners, 

Jurisdiction  of,  and  of  their  award,  x.  419;  contracts  with  x.  423;  conclusive 
ness  of  their  judgment,  x.  423;  actions  by,  423. 

Appeals  connected  with,  x.  424;  of  ways  over  inclosures,  x.  427;  of  repairs 

by  those   who  enclose,  x.  428;  of  encroachments,  x.  428;  actions  connected 

with,  X.  430;  evidence  and  witnesses,  x.  432;  costs,  x.  434;  tithes  connected 

with,  X.  436. 

INCORPORATION.     (See  tit.  Corporation.) 

INCORPOREAL  PROPERTY.     (See  tits.  Annuity,  Disturbance,  Estate,  Grant, 

Lights,  Market,  Mill,  Pew,  Toll,  Watercourse,  Way.) 
INCUMBENT.  (See  tit.  Advowson.) 
INDEBITATUS  ASSUMPSIT,  ii.  417. 
INDEMNIFY,  COVENANT  TO,  vii.  171. 
INDEMNITY.  (See  tits.  Guarantee;  Principal  and  Surety.) 
INDENTURE,  ii.  6. 
INDIA,  viii.  502. 

INDICTMENT, — relative  to  the  offences  which  are  or  are  not  indictable,  x.  443. 
Relative  to  the  form  of. 

General  requisites  to,  x.  448 ;  particular  requisites  to, — of  the  caption ,^-de-^ 
finition  of,  x.  449;  statement  of,  x.  449;  form  of, — venue,  x.  449;  statements 
of  the  court  in  which  the  indictment  was  found,  x.  450;  statement  of  the  places 
of  holding  court,  x.  450;  statement  of  the  time  of  taking  the  indictment,  x.  450^ 
statement  of  the  name  of  justices,  x.  451 ;  statement  of  the  jurors,  x.  461 ;  con* 
elusion,  X.  452; — intendment  in  support  of,  x.  452;  demurrer  to  and  quashing. 
«f,  X.  453;  amendment  of,  453. 

Of  the  venue, — in  general,  x.  453;  in  particular, — when  it  may  be  laid  in  tK^ 
county  where  the  offender  was  taken,  x.  453;  when  it  may  be  laid  in  an  adja- 
cent county,  X.  454;  of  offences  comipitted  on  borders  of  counties,  x.  454 j. 
as  to  offences  begun  in  one  county  and  completed  in  another,  x.  454f  as  to  of^ 
fences  on  persons  and  property;  on  coaches,  ^TC,  and  inland  navigation,  x.  454; 
as  to  offences  in.  the  county  of  a  town,  x.  455;  where  the  nature  of^  the  pro* 
perty  is  changed,  x.  456;  where  there  is  a  continuing  possession,  x,  456;  as  to- 
when  the  offence  is  committed  in  Wales,  x.  456;  as  to  when  the  offence  is  com* 
mitted  in  Scotland  or  Ireland,  x.  457;  as  to  when  the  offence  is  committed  oa 
or  beyond  high  seas,  x.  457 — changing  of,  x.  457 ;  consequences  of  a  defec* 
tive  venue,  x.  459. 

Of  the  presentment  of  jurors,  x.  459;  statement  of  the  party  indicted, — as  to 
name,  x.  459,  as  to  addition,  x.  461. 

Statement  of  the  party  against  whom  the  offence  was  committed, — in  general, 
X.  461 ;  in  particular,  x.  463 — as  to  partners  or  joint  owners,  x.  464,  as  to  coun- 
ties, X.  464,  as  to  parishes,  x.  464,  as   to  turnpike   trusts,  x.  465,  as  to  com- 
missioners of  sewers,  x.  465 — statement  of  third  persons,  x.  465^  statement  of 
4ime,  x.  465;  statement  of  place,  x.  469. 

Statement  of  the  offence, — in  general,  x.  470;  in  particular,  x.  479;  as  to  the 
technical  language, — *'that  whereas,"  x.  479.  "same,  said,  aforesaid,"  x.  479. 
"knowingly,"  x.  479.  "afterwards,  to  wit,"  x.  480.  "as  follows,"  "that  is  to 
say,"  X.  480.  "purport,"  "tenor,"  x.  481.  "messuage,"  or  "dwelling  house," 
X.  481.  ^'unlawfully  and  injuriously,"  x.  481. 

It  must   be  certain,  x.  482;  it  must   be  in  English,  x.  483;  it  most  not  be 
double,  X.   484;  it  must  not  be  repugnant,  x.  484. 
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INDICTMENT,  conivmti. 

It  must  not  be  of  an  unnecessary  length,  and  of  an  indictment  drawn  by  the 

clerk  of  the  peace,  x.  484. 

Statement  of  the  conclusion, 

In  general,  x.  485;  in  particular, — for  an  oflence  at  common  law,  x.  486^  Ibr 
an  offence  by  statute,  x.  487,  for  an  offence  both  at  common  law  and  by  statate, 
X.  487;  amendment  of,  x.  488. 

Relalive  to  the  joinder  of  several  defendants,  x.  488;  relative  to  the  joinder 
of  distinct  offences,  x.  494;  relative  to  several  counts,  x.  497;  relative  to  the 
time  within  which  it  must  be  preferred,  x.  500;  relative  to  the  finding  of,  x.  601; 
relative  to  when  the  court  will  order  a  copy  and  allow  a  iMti^^tq^^  x.  601; 
relative  to  a  view,  x.  502.  • 

Relative  to  the  |)leas, 

In  general. 

Number  of,  x.  602,  time  of  pleading,  x  603,  manner  of  putting  in,  x.  505, 
withdrawing  of,  x.  503. 

In  particular^ 

In  abatement,  x.  504;  in  bar — general  issue,  x.  604,  in  particular— autrcfoif 
acquit,  x.  505 — autrefois  attaint,  x.  505 — autrefois  convict,  x.  505 — ^king's  par- 
don, X.  505.     Amendment  of,  x.  506. 

Relative  to  the  replication  and  rejoinder,  x.  606;  relative  to  the  standing 
mute,  and  of  challenges,  x.  607. 

Relative  to  the  evidence. 

As  to  what  allegations  must  be  proved. 

The  caption,  x.  507;  time,  x.  507;  place,  x.  507;  the  offence,  x.  608;  aa  to 
matters  not  stated,  x.  509. 

As  to  the  manner  of  proving  the  question  in  issue. 

By  confessions  and  admissions,  x.  509;  by  presumptions,. x.  609;  by  written, 
ar.  510;  by  parol,  x.  510;  by  dying  declarations,  x.  510. 

Relative  to  the  witnesses, 

Competency  of— they  must  have  discretion,  x.  611,  religion,  x.  611,  not  be 
infamous,  x.  511,  interested,  x.  51 1,  parties  to  the  indictment,  x.  612. 

Subpoena,  x,  512;  examination  of,  x.  512;  privileges  of,  x.  512*,  liability  for 
non-attendance,  X.  513;  compensation  to,  x,  513. 

Relative  to  the  trial, 

Time  of,  x.  614;  notice  of,  x.  614;  place  of,  x.  616;  putting  off*,  x.  616;  of 
the  question  to  be  litigated,  x.  519. 

Relative  to  the  verdict,  * 

General,  x.  519;  partial,  x.  620;  special,  x.  620. 

Relative  to  tho  judgment, 

When  defendant  must  be  present,  x.  523;  when  one  of  several  defendants  ii 
present,  X.  &lb\  affidavits  in  extenuation  and  aggravation,  x.  525;  by  whom  pai^ 
sed,  X.  527;  time  and  manner  of  giving,  x.  527. 

Relative  to  the  removal  of. 

By  ctr\\oraY%^  x.  528;  by  error,  writ  of,  x.  528;  by  hahtas  eorpUMi  x.  628. 

Relative  to  demurrers,  x.  528;  relative  to  motions  in  arrest  of  judgment,  x. 
529;  relative  to  the  quashing  of,  x.  529;    relative  to  a  second  or  subsequent  in- 
dictment, X.  530;  relative  to  costs,  and  expenses  connected  with,  x.  631« 
INDORSEMENT,  iv.  390. 
INEVITABLE  ACCIDENT,  i.  109. 
INFANT, 

Relative  to  who  is  legitimate  or  illegitimate.  (See  tit.  Bastard.)  Relative  to 
who  is  deemed  an  infant,  x.  536. 

Relalive  to  the  acts  of  an  infant  which  are  void  or  voidable. 
In  general,  x.  637;  in  particular — as  to  the  account  stated,  x.  637,  as  to  ap- 
prenticeship indentures.   (See  tit.   Apprentice.)    as  to  an  assault,  x.  637,  as  to 
bills  of  exchange   and   promissory   notes,  iv.  322,  as  to  bonds,  x.  638,  as  to 
contracts  fcr  necessaries,  x.  638,  as  to  contracts  for  inslrnction,  x.  544,  «■  te 
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INFANT,  canlinued. 

contracts  for  trading  purposes,  x.  544;  as  to  detinue,  action  of,  x.  545;  as  to  dic^ 
seisin,  x.  547,  as  td  feoffments,  x.  547,  as  to  fines  payable  on  admission  to  copy* 
hold,  X.  547,  as  to  leases,  x.  548,  as  to  lease  and  release,  x.  547,  as  to  mar- 
riages, (See  tit.  Marriages.)  as  to  money  had  and  received,  x.  555,  as  to  mort^ 
gages,  X.  555,  as  to  partitions,  (See  tit.  Partitions.)  as  to  recognizances  and 
matters  of  record,  x.  557,  as  to  recoveries,  (See  lit.  Recovery,  &c.)  as  to  ex- 
change, X.  558,  as  to  rent  charge,  x.  558,  as  to  slander,  x.  558. 

As  to  surrenders,  x,  558, — torts  and  trespasses  in  general,  x.  559,-^warrantieSy 
X.  660, — warrant  of  attorney,  x.  561, — wills.     (See  tit.  Wills.) 

Relative  to  the  parties  by  whom  voidable  acts  may  be  avoided,  x,  562;  rela- 
tive to  the  time  when  and  manner  in  which  voidable  acts  may  be  avoided,  x.  565; 
relative  to  the  time  when,  and  what  amounts  to  a  confirmation  of  voidable  acts^ 
X,  569;  relative  to  the  offices  which  an  infant  can  or  cannot  hold, 

Ib  general,  x.  573;  in  particular, 

To  be  an  administrator.  (See  tit.  Administrator.)  an  attorney,  X.  573,-^-a 
burgess,  x,  573, — an  executor,  ix.  284.  n, — clerk  of  court  of  requests,  x.  573, — 
«  gaoler,  x.  574, — members  of  house  of  lords  and  commons,  x,  574,— ^steward 
of  a  manor,  x.  574. 

Relative  to  his  liability  for  criminal  Acts, 

Misdemeanors,  x.  575;  capital  crimes,  x.  575. 

Relative  to  an  infant  en  venire  sa  meref  x,  576;  relattv4B  to  aetioDsby  and 
against, 

Actions  by , 

Process,  x,  578;  appointing  an  attorney,  x.  578;  appointing  tLprochten  amy^ 
X,  579;  declaration,  x.  580;  evidence,  x.  580;  costs,  x.  581. 

Actions  against, 

Process,  x,  582;  arrest,  x.  58*2;  appointing  guardians,  x.  269;  appearance, 
bail,  SfCy  X.  582;  declaration,  x.  582;  pleas,  x.  582;  replication,  x.  583; 
evidence,  X.  583;  costs,  x.  584;  execution,  584. 

Relative  to  the  parol  demurring.  (See  tit.  Heir.)  relative  to  infants  and 
third  persons  acting  in  conjunction. 

Rights  of. 

As  tp  the  infant.  (See  tit.  Partners.)  as  to  third  persons.  (See  tit.  Bills  and 
Notes.)  liabilities  of  the  third  person.     (See  tit.  Partners.) 

Relative  to  the  destroying  infants  in  the  mother's  womb,  x»  585^ 
INI^ERIOR  COURTS,  xi.  721. 
INFORMATION,— criminal. 

By  the  Attorney-General. — who  may  file,  X.  $86;  when  the  court  will  or  will 
not  grant  an  information,  x.  586.  form  of,  x.  587;  mode  of  filing,  x,  587;  when 
ihe  court  will  grant  a  copy,  x.  587;  of  quashing  and  demurring,  x.  587;  of 
the  trial,  x.  588;  of  the  judgment,  x.  589, 

By  private  individuals. 

Against  whom,  x.  590:  when  the  court  will  or  will  not  grant  an  infot*thatiott| 
— in  general,  x.  590;  in  particular, — as  to  offences,  x.  593;  as  to  ministeriaji 
officers,  X.  602. 

Of  the  application  for, 

When  to  be  made,  and  notice  of,  x.  603;  affidavit  in  support  of,  x.  603;  of  the 
rule  to  show  cause, — how  granted  and  drawn  up,  x.  606;  service  of  the  copy  of, 
k.  606;  proceedings  on, — by  defendant,  affidavit  denying  the  charge,  x.  607; 
by  defendant,  for  further  time,  x.  608;  where  no  cause  is  shown,  x.  608;  wher^ 
t^ile  will  be  adjourned,  x.  609; — costs  on,  x.  609. 

Of  the  recognizance  to  prosecute,  x.  610;  of  the  form  of,  x.  610;  of  the  filing, 
X.  610;  of  the  mode  of  enforcing,  and  preliminaries  necessary, 

Subpoena,  X.  611;  appearance  of  defendant,  x.  611;  rule   to  plead,  x.  611; 
plea  and  demurrer,  x.  611;  issue   and  trial,  x.  612;  of  quashing,  x.   612;  of 
costs,  X.  612; — amendment  of,  x.  613;  effect  of  upon  collateral  rights,  x.  613. 
In  the  nature  of  a  quo  warranto^  x.  613;  before  justices  of  the  peace^  x.  613. 
INFORM£R.     (See  tit.  Penal  Statute.) 
VOL.  XV,  M 
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INHABITANT.     (See tils.  Foundling  Hospital;  Witness.) 
INHERITANCE.     (See  tiJs.  Estate;  Heir.) 
INITIALS.     (See  tits.  Arrest;  Bail.) 
INJUNCTION,  X.  613.  - 

INN  AND  INNKEEPER,  .     .  ^  . . 

Relative  to  the  definition  of  an  inn^x.  615;  relative  to  the  defioition  of  a 
guest,  X.  016;  relative  to  the  right  of  the  irm  keeper, — ^to  sue  for  his  charges, 
X.  617;  lien  connected  with,  x.  617. 

Relative  to  the  duties  of  an  innkeeper,— to  receive  guests,  x.  619;  to  prevent 
tippling,  X.  620;  to  have  a  licence,  x.  620. 

Relative  to  the  liability  of  an  innkeeper,— to  guests,  x.  e2l;  for  guesU^  x. 
624, 

Relative  to  indictments  connected  wRh^  x.  624. 
INNER  DOOR,  ii.  325. 
INNS  OF  COURT,  x.  624. 
INUENDO,  xiv.  692. 
INOCULATION,  xii.  639. 
INQUEST,  vi.  58^. 
INQUIRY,  WRIT  OF. 

Relative  to  the  definition  of,  x.  630. 

Relative  to^whcn  it  will  or  will  not  be  allowed — in  generaf,  x.  65TI 

In  particular. 

In  assumpsit  J  x.  631  ^  in  covenant,  x.  632. 

In  debt — in  general,  x.  633. 

In  particular. 

On  bond,  x.  633;  for  foreign  money,  x.  633;  on  judgment,  x.  694,- for  nof 
setting  out  tilhes,  x.  6S5;  for  use  and  occupation,  x.  635. 

In  detinue,  x.  636;  in  replevin,  x.  636;  lO' quart  impedity  x.  637;  on  deroar-^ 
rer  to  evidence,  x.  627;  on  mandamuSyZ,  437;  in  actions  against  overseers,  x. 
6d8;  in  actions  for  libel,  x.  639. 

Relative  to  the  form  of. 

Whether  joint  or  several,  x.  640;  to  whom  dipected,  x.  640;  teste,  x^642-,re^ 
torn,  x:  642;  stamp  on,  x.  642;  signing  and  sealing,  x.  642. 

Relative  to  notices  connected  with. 

Toc'whom  given — in  general,  x.  642. 

In  pafticHriM^. 

In  joint  actions,  x.  643. 

In  country"  causes-^n  King^s  Bench,  x.  643 ^  in  ^Common  PIea»,x.  $44^ 
What  necessary  or  sufficient,  x.  644. 

After  notice  of- trial. 

In  King's  Bench,  x.  646;  in  Common  Pleas,  x.  647;  in  Exchequer;  x.  64^ 

Of  the  attendance  pursuant  thereto,  x.  647;  of  short  notices,  x.  64B;  of  no- 
tices Where  a  term's  notice  of  trial  is  required,  x.  648;  of  continuance  or  coad- 
termand,  x.  648;  consequences  of  mistakes  in,  x.  649. 

Relative  to  the  time  of  executing,  x.  6o0— place  of  executing,  x.  653;— sher- 
iff'a  office,  counsel,  &c.  x.  654 — point  to  he  litigated,  x.  654— ^evidence,  x.  655— 
witnesses,  x.  658 — amount  recoverable,  x.  658-r~costs  for  not  proceeding  to  the 
execution  of,  x.  661 — return  of,  x.  661 — execution  of>^x.  661.- 

inquisition  on. 

Rule  for  judgmeilt,  x.  ^62;  stamp  on,  x.  662. 

Of  setting  aside. 

Grounds  for,  x.  662;  motion  for,  x.  666. 
icTostaon,  x.  667;  of  the  allowance  of  new  inquisition,  x.  667. 

Relative  to  the  amendment  of,  x.  668 — the  conclusiveness  of  the  writ  of  iiK 
quiry,  X.  668;  the' waiver  of  irregularities  in,  and  when  the  want  of  a  writ  of  in- 
quiry is  aided,  x.  670 — ccrftorari  connected  with,  v.  214. 
INQUISITION.     (See  tits.  Inquiry,  Writ  of,  Execution,  Fieri  Facias:  Sheriff)^ 
INROLMENT.     (See  tits.  Annuity,  Deeds.) 
INSANITY,  tii.  389, 
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INSOLVENT  DEBTOR. 

Relative  to  the  persons  who  are  or  are  not  entitled  to  the  benefit  of  the  insol- 
rent  act — in  general,  x.  674. 
In  particular. 

Crown  debtors,  x.  675;  infants,  x.  676;  lunatics,  x.  676,-  married  women,  x. 
678;  prisoners  removed  by  Aa6cas,  x.  680;  uncertificated  bankrupts,  x.  681. 
Relative  to  th«  petition. 

Who  may  petition,  x.  68 1 ;  of  the  application  for  leave  to  file,  x.  681 ;  form  of, 
X.  681;  filing  of,  x.  682;  of  the  accompanying  documents  necessary,  x.  683; 
before  whom  executed,  x.  683;  amendments  ia,  x.  683;  effect  of  petitioning,  x. 
684;  dismissal  of,  x.  685. 
Relative  to  the  assignment. 

When  to  be  made,  x.  685;  of  the  estate  paper,  x.  ^^^. 
,  Of  the  property  which  does  or  does  not  pass  by — in  general,  x.  687. 
in  particular. 

Benefices  and  curacies,  x.  637;  copyholds,  x.  687;  leases,  x.  688;  legacMS, 
X.  688;  pay  and  pensions,  x.  639;  property  whereof  the  insolvent  is  possessed  as 
reputed  owner,  x.  630;  stock  in  the  public  funds,  x.  690. 
When  void. 
^  On  account  of  a  commission  of  bankruptcy,  x  690;  on  account  of  aeominifl- 
«ion  of  fraud,  x:  690. 

Relative  to  the  allowance  to, 
Before  hearingy^x.  691;  after  adjudication,  x.  691. 
Relative  to  the  schedule. 

Within  what  time  to  be  filed,  x.  691;  of  the  bnllance  sheet, — specia,  x.  691; 
general,  x.  692. 

Form  of, — description  of  the  insolvent,  x.  692;  description  of  the  creditors 
and  their  debts,  x.  694;  description  of  the  debtors  and  their  debts,  x.  694;  of  tbe 
iasolvent^s  signature,  x  694. 
.Relative  to  the  assignees, 

Of  the  provisional  assignee,  x.  193;  who  eligible  as,  x.  695;  appointment  of, 
X.  795;  powers  of,  and  actions  by,  x.  695;  accounts  by,  x.  696;  of  the  divid- 
end, x.  698;  removal  of,  x,699. 

Relative  to  the  creditors,  x.  700;  relative  to  the  court  for  the  relief  of  the  in- 
flolvent  detor,  x.  700;  relative  to  the  order  of  hearing, 

In  London,  x.  701;  in  the  country,  x.  702;  of  opposing  the  discharge, — no- 
lice  of, — within  what  time  to  be  given,  x.  703;  by  whom,  x.  763.  Grounds  for, 
— as  regards  the  injury  to  the  general  body  of  creditors,  x.  703;  as  regards  in- 
jury to  an  individual  creditor,  x.  706.  Of  the  hearing, — proof  of  debts,  and  ad- 
journment of  the  hearing,  x.  710;  of  the  schedule,  x.  710;  of  the  evidence,  x 
71 1 ;  of  the  witnesses, — the  insolvent,  x.  51 1 ;  of  other  witnesses,  x.  71^.  Of  tha 
insolvent's  defence, — by  affidavit,  x,  712;  by  addressing  the  court,  x.  7 13. 
Relative  to  the  discharge, 

Form  of,  X,  713;  of  the  demands  which  are  or  are  not  discharged, — in  gen- 
aral,x.  7 14;  in  particular,— for  damages  in  crim.  con.,x.  7 15;  for  damages  in  breach 
of  promise  of  marriage,  x.  7 15;  for  damages  in  libel  or  slander,  x.  716;  tor  damages 
in  torts  or  trespasses,  x.  717;  as  to  rent,  .x.  718;  as  to  cognovits  and  warrants  of 
attorney,  X.  718. 
Of  the  arrest  afier  being  discharged,  x.  718;  of  su.bsequent  promises, .x.. 7 19. 
Relative  to  goalers,  sheriifs,  &.c.  as  oonnected  with,  x.  7 19. 
The  pleading  of  the  discharge,  x.  7i^l;   remanding  the  insolvent,  and  reloca- 
tion of  his  discharge;  and  herein  of  re-hearings,  x.  721. 

Relative  to  the  concealment  of  property,  or  falsely  swearing,,  x.  724 — the 
liability  of  the  property  subsequently  acquired  by  the  insolvent,  x.  725 — effect 
of  prior  .insolvency  or  bankruptcy,  x.  736 — fugitive  insolvents,  x,  727 — removing 
persons  from  Loudon  to  the  country,  x-  727 — costs  connected  with  proceedings 
as  to,  X.  727 — the  stamp  duty  connected  with  proceedings  as  to,  x.  728. 
INSPECTION, — relative  to  civil  proceinlings. 

Of  records,  xi.  1;  of  deposUiona^  xi.   1 ;  of  proceedings  before  inferior  juris- 
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dictions,  xi.  1;  of  books  of  public  offices,  xi.  4;  of  court  rolls^  xi.  5;  of  corpo- 
ration books,  zi.  6;  of  private  books,  xi.  6. 

Relative  to  criminal  proceeding,  xi.  6. 

Relative  to  the  application,  xi.  for,  8. 

Instalments,  vi.  4. 

INSURE,— covenant  to,  vii.  174. 
INSURANCE, 

Against  fire,  xi.  13;  on  land  carriage,  xi.  22;  on  lives',  xi.  22;  marine, 

Relative  to  who  may  issue,  xi.  33;  relative  to  what  property  and  interest  ma/ 
or  may  not  be  insured,  xi.  5:2;  relative  to  who  may  be  insurers,  xi.  88.  (Per-' 
sons  in  partnership,  by  the  5  Geo.  4.  c.  114.  may  insure,  xi.  94.  n.;)  relative  to 
the  form  and  contents  of  the  policy. 

Form  of,— of  the  stamp,  xi.  95;  description  of  the  persons  insured,  xi.  104; 
description  of  the  master  and  ship,  xi.  109;  description  of  the  property  insured, 
— on  ship,  xi.  110;  on  freight,  xi.  1 15;  on  goods  xi.  117;  on  lien  or  special  in- 
terest, xi.  119;  on  respondentia,  xi.  122;  on  profits,  xi.  122.  Description  of  the 
place  at  which  the  vessel  is  laden  or  bound  to,  xi.  125;  description  of  the  com- 
mencement and  termination  of  the  risk,  xi.  124;  description  of  the  perils  and 
risks  insured  against,  xi.  124;  description  ofthe  premium,  xi.  124;  description  of 
the  sum  insured,  xi.  126;  description  of  the  date,  xi.  126;  name  of  underwriters 
or  agents,  xi.  127;  memorandum  at  the  end  of  the. policy,  xi.   127. 

Relative  to  the  legalitj'  pf  the  trade  or  voyage. 

Trading  with  enemies,  xi.  128;  trading  with  neutrals,  xi.  132;  trading  to  the 
East  Indies  and  South  Seas,  xi.  133;  trading' contrary  to  the  revenue  laws,  xi. 
134;  trading  contrary  to  royal  proclamation,  xi.  136;  trading  contrary  to  naviga*- 
tion  laws,  xi.  139. 

Relative  to  the  licences  to  trade  with  enemies,  and  to  make  voyages  that 
would  otherwise  be  illegal,  xi.  140;  relative  to  the  legality  or  illegality  of  the 
losses  or  risks  insured  against,  xi.  Ml ;  relative  to  how  far  part  of  the  cargo  or 
royage  being  illegal  will  vitiate  whole  insurances,  xi.   143. 

Relative  to  valued,  open,  and  wagering  policies, — valued  and  open  policies^ 
xi.   148;  wagering  policies,  xi.    157. 

Relative  to  the  construction  of  the  policy  in  general,  and' of  the  admiisibility 
of  parol  evidence  to  vary  or  control  its  contents,  xi.    163. 

Relative  to  the  inception  and  termination  of  the  risk, — on  goods,  xi.  169;  on 
ships,  xi.   184;  on  freight,  xi.    192. 

Relative  to  what  is  a  deviation  from  the  voyage  described  in  the  policy,  and 
its  effect, — of  what  constitutes  a  deviation,  xi.  200;  of  what  will  justify  a  devi- 
ation, xi.  211.  of  the  duty  of  the  master  in  case  of  deviation,  xi.  216. 

Relative  to  the  nature  and  effect  of  liberty  being  given  by  the  policy  to  touch, 
&c.  at  particular  places. 

Licence  to  touch,  xi.  217;  licence  to  cruise,  xi.  228. 

Relative  to  the  risks  insured  against,  and  what  constitutes  a  loss  within  the 
meaning  ofthe  policy,  * 

By  perils  of  the  sea, — what  constitutes  such  a  loss,  xi.  232;  when  such  t 
loss  is  presumed,  xl.  242. 

By  capture,  xi.  244;  jettison,  xi.  259;  arrest,  confiscation,  and  detention  of 
princes  and  people,  xl.  259;  pirates,  rovers,  and  thieves,  xi.  264;  barratry,  xi. 
S64;  fire,  xi.  276;  other  perils,  xi.  281. 

Relative  to  Warranties, 

In  general,— what  is,  xi.  282;  construction  of  xi.  285. 

In  particular, — oC  seaworthiness,  xi.  288;  of  neutrality,  xi.292;  of  captato's 
licence,  xi.  309;  of  the  number,  of  the  crew,  xi.  310;  of  the  ship's  safety,  xi. 
311 ;  to  sail  on  or  before  a  particular  day,  xi.  312,  free  from  capture  in  the  port 
of  discharge,  xi.  318. 

Relative  to  convoy,  xi.  323;  representations,  xi.  341;  concealment,  xi,  357; 
the  ship  being  duly  documented,  xi^.  381;  general  and  particular  average,  xi. 
M9;  partial  and  total  losses,  xi.  414;  adjustment,  xi.  486, 
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Relative  to  abandonment, 

When  necessary  and  when   permitted,  xi.  444;  notice  of,  xi.  475;  legal  ef-^ 
feet  of,  xi,  477. 

Relative  to  salvage,  xi.  483;  relative  to  alterations  that  vitiate  the  policy, 
li.  484. 

Relative  to  the  premiums,— of  the  party  liable  for,  xi.  489;  return  of,  xi.  492; 
--^relative  to  double  and  re-insurance,  xi.  513. 
Relative  to  insurance  brokers, 

Retainer  of,  xi.  520;  duties  of,  xi.  524;  rights  of,  xi.  529;  liabilities  of  xi.  533. 
Relative  to  remedies  for  breach  of  the  policy. 

At  la\v,-^form  of  action,  xi.  538;  when  sustainable,  xi.  539;  parties  to,  xi. 
639;  holding  to  bail,  xi.  541.      ' 

Declaration, — venue  xi.  542;  setting  out  policy,  xi.  542;  averment  of  inter- 
est, xi.  544;  averment  that  ship  sailed,  xi,  551 ;  averment  of  the  loss,  xi.  552. 

Defence  and  pleas,  xi.  557  payment  of  money  into  court,  xi.  558;  consoli-* 
dation  rule,  xi.  560. 

Evidence,-— of  the   policy   duty,  xi  562;  exeoution  or  signing  of  the  policy, 
xi.    563;  proof  of  interest,  xi.    564;  proof  of   v«lue,  xi.  5ei8;  of  licence,    dn\ 
572;  compliances  with  warranties,  xi.  572;  of  loss  and  its  amount,  xi.  574. 
Witnesses  ft.  58  i ;  verdict,  xi.  588;  special  case,  art.  589. 
INTEREST, — rate  of,  xi.  592;  when  and  when  not  recoverable  in  general,  xi.  594, 
When  and  when  not  recoveroble  in  particular, 
On  simple  contracts, — in  general,  xi.  594. 

In  particular, — account  stated,  xi.^695\  agent,  xi.  596;  attorney's  bill,  xi. 
596;  bankers,  xi.  596;  bills  of  exchange  and  promissory  notes,  xi,  597;  compos-i 
itions  for  tithes,  xi.  598;  deposit,  xi.  598;  goods  sold,  xi.  599;  insurance,  xi, 
600;  money  had  and  received,  xi.  603;  money  lent,  xi.  605;  money  paid,  xi, 
606;  tender,  xi.  606;  work  and  labour,  xi.  607. 
On  specialties, 

Awards,  xi.  609;  bonds,  xi.  611;  mortgage  deed,  xi.  612:  replevin,  bond,  xi, 
614. 

On  records,  judgments,  and  decrees, 

Decrees,  xi.  614;  judgments,  English,  xi.  615;  judgments,  foreign,  xl  616) 
recognizances  of  bail,  xi.  617;  verdict,  xi.  617;  remedies  for  the  recovery  of, 
xi,  617. 
INTERLOCUTORY  JUDGMENTS.     (See  tit.  Inquiry,  Writ  of) 
INTERROGATORIES.     (See  tit.  Witness.) 
IRELAND,  xi.  619, 

IRREGULARITY.     (See  tits.  Affidavit  to  hold  to  Bail,  Attorney,  Bail,  Decfaration, 
Execution,  Inquiry,  Writ  of.  Judgment,  New  Trial,  Notice,  Prisoner,    Process^ 
Sheriffs.) 
ISSUABLE  PLEAS, 

As  to  what  are  sham  pleas,  xiii.  419;  as  to  what  are  issuable  pleas  within  a 
judge's  order  to  plead  issuable,  xiii.  411;  as  to   when  plaintiff  .may  sign  judg- 
ment for  arrest  of,^  xi.  644. 
ISSUABLE  TERMS,  xv.  3 1 . 

ISSUES,— upon  a  disiringa^i,  xi.  623;  feigned,  xi.  623. 
Upon  pleadings,— difinition  of,  xi.  623. 

Different  kinds  of,— ^in  law,  xi.  623;  in  fact,  xi.  623;  of  several  issues  in  ono 
cause,  xi,  623;  form  of,  xi.  624;  conclusion  of  the  issue,  and  award  of  venire,  xi. 
626;  by  whom,  when,  and  how  made  up,  xi.  627;  of  the  paper-book  and   issue, 
xi.  628;  entering  of,  xi.  631;  of  immaterial  issues,  xi.  633;  of  amendments  in, 
xi.  633;  misjoinder  of  issues,  xi.  633. 
Jamaica.     (See  tits.  Bills  and  Notes,  Colonies,  Judgment.) 
JEOFAILS,  STATUTE  OF,  i.  505. 
JOINDER,— of  indictments,  x.  488,  494. 

Of  declaration  and  causes  of  action. 

In  real  and  mixed  actions,  xii,  644;  in  personal  aotiona  in  general^  xii,  644; 
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in  a«9umpst/,  xii.  645;  in  debt,  xii.  64G;  in- covenant,  xii.  647;  in  detinue,  zii. 
647;  in  trespass,  xii.  647;  in  case  and  trover,  xii.  648;  replevin,  xii.    648;  rela- 
tive to  the  consequence  of  a  misjoinder,  and  mode  of  taking  advantage  of  it,  xii. 
649;  relative  to  the  consequence  of  a  misjoinder  in  criminal  proceedings,  x.  494; 
misjoinder  of  issue,  xii.  651. 
JOINT  INSURANCE,— no  longer  prohibited,  xi.  94.  n. 
JOINT  STOCK  COMPANIES,  xiv.  738. 
JOINT  TENANTS,  xv.  11. 
JUDGE,  xi.  6.^4, 
JUDGES'  ORDER,  xi.  634. 

JUDGMENT, — relative  to  the  definition  and  general  nature  of,  xi.  641 ;  relative  to  the 
entirety  of,  xi.  642. 

Relative  to  the  judgment  of  the  plaintif}, — in  abatement,  xi.  643. 
In  bar, — by  default, — non  «un  injonnatus  nil  dicii, — grounds  for  signing  ofj— 
generally,  xt.  644;  for  want  of  a  plea,  rejoinder,  &c.,  or  not  pleading  specially, 
xi.  644;  for  pleading  a  plea  not  applicable  to  the  nature  of  action,  xr.  648; 
for  pleading  a  sham  plea,  xi.  651 ;  for  pleading  otherwise  in  an  irregular  manner, 
zi.  653;  mode  ef  signing  and  entry  of,  xi.  659;  setting  aside  for  irregularity,  xi. 
659;  setting  aside  when  regular,  on  terms,  xi.  661 ;  waiving  of,  xi.  665. 
By  confession, 

On  cognovit.     (See  tit.  Cognovit.)     on  warrant  of  attorney.  (See  tit.  Warrant 
of  Attorney.)     of  nonsuit.     (See  tit.  Nonsuit.)    on  demurrer.    (See  tit,  Demar- 
cer.)     after  verdict.  (See  tft.  Verdict.)    non  obslanie  veredicto,  xi.  665. 
Relative  to  judgment  for  defendant, 
In  abatement.     (See  tit.  Abatement.) 
In  b&r. 

As  in  case  of  nonsuit.  (See  tit.  Nonsuit.)  of  non  pros.  (See  tit.  Non  Pros.) 
4)n  demurrer.  (See  tit.  Demurrer.)  on  nui  tiel  record.  (See  tit.  Nul  Tiel  R&- 
-cord.)     after  verdict.     (See  tit.  Verdict.) 

Relative  to  judgment  in  particular  cases, — as  to  particular  actions, — real.  (Se« 
^its.  Assize,  VVrit  of;  Darrien  Presentment;  Formedon;  Right,  Writ  of.)  mixr 
*fid.    (See  tits.  Dower;  Ejectment;  Quarelmpedit;  Waste.) 

Personal, 

Ex  contractu,  (See<tits.  Account,  Assumpsit,  Coveaant.  Debt,  Detinue.)  ex 
delicto,  (See  tits.  Cane,  Replevin,  Trespass,  Trover.)  as  to  particular  writs. 
/{See  tits.  Certiorari,  Extent,  Habeas  Corpus,  Inquiry,  Writ  of,  Mandamus,  Pro* 
jiibition.  Scire  Facias.) 

As  to  particular  causes  of  action.  (See  tits.  Adultery,  Annuity,  Apprentice^ 
Arbitration  and  Award,  Assault  and  Battery,  Bail,  Bastardy,  Bills  and  Notes, 
Bond,  Bribery,  Common,  Compounding,  Contract,  Copyhold,  Deceit,  False,  Im* 
prisonment,  Forcible  Entry,  Game,  Highway,  Inclosure,  Insurance,  Libel,  Ma- 
licious Arrest,  Malicious  Prosecution,  Mesne  Profits,  Mortgage,  Parly  Wall, 
Penalty,  Scandalum  Magnatum,  Slander,  Tithes,  Waste.) 

As  to  particular  persons.  (See  tits.  Attorney,  Bail,  Bankrupt,  Baron  and 
Feme,  Churchwarden,  Clerk  of  the  Peace,  Constables,  Excise  and  Custom 
House  Officers,  Executors  and  Administrators,  Infant,  Intbrmer  Common,  Jus- 
tices of  the  Peace,  King,  the,  Outlaws,  Overseers,  Paupers,  Sheriff,  Surveyors.) 

As  to  miscellaneous  proceedin<;s.     (See  tits.  Abatement,  Admiralty,  Amend- 
ment, Attaint,  Audita  Querela,  Demurrer,  Discontinuance,  Error,  Feigned  Is-. 
flue,  Foreign  Attachment,  Hundred,  Motions  Rules  and  Orders,  New  Trial,  NoU 
le  Prosequi,  Outlawry,  Payment  of  Money  into  Court,  Qui  T4m,  Remanet,  Re- 
pleader, Sessions,  Sham  Plea,  Setting  Aside  and  Staving  Proceedings.) 

Relative  to  staying  proceedings  on.  (See  tit.  Setting  Aside  and  Staying 
Proceedings.) 

Relative  to  the  arresting  of. 

Grounds  for,  xi.  668;  motion  and  rule  for,  in, — in  King's  Bench  and  Common 
Pleas,  on.  677 ;  in  Exchequer,  xi.  679.  Costs  on,  xi,  619;  limitation  of  action 
ailer.     (See  fit.  Limitation,  Statute  of.) 

Relative  to  erroneous  judgment,  xi.  679;  relative  to  judgments  ex  o^Ecio,  <i 
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679;  relative  to  judgments  in  case  of  death.     (Sec  tit.  Abatement  of  Writ.) 
\Vith  respect  to  the  relation  of, 

In  general,  xi.  679;  with  reference  to*  the  defendant  himself  and  his  heirs,  &c. 
— as  to  lands,  xi.  682;  as  to  goods  and  chattels.  (See  tits.  Executions;  Fieri 
Facias.) 

With  reference  to  purchasers,  art.  683;  with  reference  to  bankrupts,  xi,  685; 
with  reference  to  insolvents.     (See  lit.  Insolvent  Debtors.) 

Kelafive  to  the  docketting  of,  xi.  6\i5;  relative  to  the  registering  of,  xi.  688; 
relative  to  amendins;  of  (See  tit.  Amendment.)  relative  to  when  judgment  roll  is 
lost,  xi.  689;  relative  to  action  on, 

Form  of,  and  when  maintainable,  xi,  689;  in  what  court,  xi.  691;  holding  to 
bail  in,  xi.  69'i;  declaration  on,  xt,  695;  staying  proceedings  pending  writ  of  er- 
ror, XI.  697;  pleas  and  replications,  xi.  698;  issue.  (See tit.  Nul  Tiel  Record.} 
evidence,  xi.  701 ;  judgments,~xi.  701  ,•  costs,  xi.  702, 

'  Relative  to  the  conclusiveness  of  judgment  in  subsequent  proceedings  (or  same' 
cause  of  action, 

As  regards  the  parties,  xi.  704;  as  to  the  subject  matter  of  the  suit,  xi.  710. 
Relative  to  foreign  judgments, 

Effect  of,  xi.  71.^;  actions  on,  xl.  716;  proof  of,  xi.  717. 
JUDGMENTIN  CRIMINAL  PROCEEDINGS, xi.  718. 
JURISDICTION,— genernlly,  and  pleas  to,  xi.  721. 

'JUDICIAL  NOtlCE  OF  FACTS,— in  evidence, ix.  141;  in  pleading,  xiti.  563. 
JURY, — relative  to  who  is  competent  to  be  a  juror,   xt.  726;  relative  to  who  is  exempt 
from  being  a  juror,  xi.  726;  relative  to  the  jury  lists,  xi.  727;  relative  to  the  pro- 
cess to  secure  attendance  of  jurors. 

Of  the  nature  of  and  different  kinds  of,  xi.  728;  of  the  teste  of,  return  of^  anJ^ 
panel  to,  xi.  730;  attendance  of  the  jurors,  xi.  731. 
Relative  to  a  special  jury,  xi.  732. 

A  jury  de  medietaUy  xi.  739  j  a  view,  x.  502;  the  calling  and  swearing  of,  xt^ 
739;  challenging  of,  xi.  739;  the  triers,  xi.  742;  the  praying  tales,  xi.  743;  ther 
conduct  of  the  jury   at  the  trial,  xi.  743;  the  payn>ent  of^  xi.  747;  the   TerdiclU 
(See  tit.  Verdict  )  offences  by  or  connected  with,  xi.  747;  embracy^  xi.  747, 
JUSTICE  OF  THE  PEACE, 

Jurisdiction  of  in  general,  xi.  750 — in  particular  instances, 
Relative  to   apprentices.  (See  tit.  Apprentices )  highways.  (See  tit.  HigBi=-' 
ways.)  libels.  (See  lit.  Libel.)  poor.  (Seo  tit.  Poor.)  in  session.  (See til,.  See— 
sron.)  trespass.  (See  tit.  Trespass.) 

Power  and  duty  of,  xi.  753;  effect  of  not  being  duly  qualified,  xi.  758,  whea- 
he  may  act  separately  or  jointly,  xi.  758;  privileges  of,  xi.  759;  orders  and  direc- 
tions of,  in  general,  xi.  700;  orders  and  directions  of  in  piirticular  instances; 

Relali\'e  to  ba>tard.  (See  tit.  Bastard.) — ^highways.  (See  tit.  Highwaye.)^ 
— poor-rate.  Seo  tit.  Poor.) 

Removal  of  orders  and  directions.  ^  (Seo  tit.  Certiorari.)  appeals  from  orders 
and  directions.     (See  tit.  Session.)  informations  before,  xi.  763;  convictions  by.. 
(See   tit.  Conviction.)  commitments  of     (See  tit.   Commitment.)  warrants  o£ 
(See  tit.  Warrant.) 
Proceedings  against. 

By  action— notice  of,  (See  tit.  Action,  Notice  of  >  when  a  justice  is  liable  to. 
and  form  of,  xi.  764;    within  what  time  to  be  brought,  xi.  766;    declaration,  xi, 
767;    tender  of  amends,  and  paying  money  into  court,  xi.  767;    pleas,  xi.  768; 
evidence,  xi.  769;  damages,  xi.  770;  costs,  xi.  770.      By  criminal  information,, 
xi.  771. 
KIDNAPPING,  xi.  777. 
KING'S  BENCH,  COURT  OF,  xi.  776.  n, 
KING'S  BENCH  PRISON,  xi.  776. 
KING'S  PALACE,— arresting  within  verge  of,  ii.  301. 
KINGSTON  UPON  HULL,  xi.  777. 
KING'S  SERVANTS,-  arresting  of,  ii.  296. 


43«  INDEX, 

LACHES.     (See  tits.  Bills  of  Exchange  and  Proroissory  Notes.) 
LADING,  BILL  OF,  , 

Relative  to  the  definition  and  form  of,  xii.  1 ;    relative  to  the  transfer  and  in*' 
dorsement  of,  xii.  4;  relative  to  the  effect  of  accepting  property  under,  xii.  10; 
relative  to  priority  where  several  are  given,  xii.  11;  relative  to  when  evidence, 
xii.  1 1 ;  relative  to  the  pledging  of  xii.  1 1 ;  relative  tp  actions  on,  xii.  1%. 
LANDLORD  AND  TENANT, 

Relative  situation  of,  how  created, 

By  implication,  xii.   19;  by  parol  agreement,  or  contract  not  under  seal, — by 

By  a  general  agreement,  xii.  27 ;  by  agreement  for  a  present  lease,  (See  tit« 
Lease.)  how  agreement  to  take  or  let  may  be  rescinded  or  avoided,  xii.  38. 

By  lease  or  contract  under  seal,  (See  tits.  Covenant,  Lease.) 

Effect  of  the  relative  situation  of  landlord  and  tenant  being  created, 

As  regards  the  landlord's  rightp  and  remedies  against  the  tenant, 

With  respect  to  the  rent — when  due;  (See  tit.  Rent.)  how  recoverable^^y 
distress,  (See  tit.  Distress.)  by  action,  (See  tits.  Covenant,  Debt,  Double  Rent, 
Double  Value,  IJse  and  Occupation.)  . 

How  re-possession  may  be  obtained  on  non-payment  of. 

By  entry  for  condition  broken.  (See  tit.  Condition.)  by  action  of  ejectmeDt, 
(See  tit.  Ejectment)  by  interference  of  justices  of  the  peace,  xiL  29;  by  entry 
upon  the  premises  without  justices'  interference,  xii.  30;  with  respect  to  rateA 
and  taxes,  xii.  S^;  with  respect  to  party  wails,  (See  tit.  Party  Wails.)  with  re- 
spect to  waste,  (See  tit.  Waste.) 

As  regards  the  landlord's  rights  and  remedies  against  third  persons,  with  re-* 
epect  to  nuisances  injurious  to  reversionary  interest.     (See  tit.  Nuisance.) 

With  respect  to  the  removal  of  goods  under  an  execution  against  the  demised 
premises,  without  paying  a  year's  reut,  (See  tit.  Distress.)  with  respect  to  goods 
fraudulently  moved  off  the  premises  to  prevent  a  distress,  (See  tit.  Distress.) 
-   As  regards  the  landlord's  liabilities, 

With  respect  to  hiscyvenant  for  quiet  enjoyment,  (See  tit.  Covenant.)  with 
respect  to  his  covenant  for  a  good  title.  See  tit.  Covenant.)  with  respect  to  his 
liability  to  indemnify  tenant  against  previous  arrears  of  rent  or  incumbrances,  xii. 
^1;  with  respect  to  his  liability  to  pay  taxes,  xii.  32« 

As  regards  the  tenant's  rights  and  remedies  against  his  tandlord| 

To  quiet  enjoyment,  xii.  32;  to  fixtures,  (See  tit.  Fixtures.)  to  underlet  or  As- 
sign, xii.  32;  to  deduct  land-tax,  &c.,  xii.  32;  to  remedy  for  an  illegal  or  irregu- 
lar distress,  (See  tit.  Distress,)  to  replevy  goods  taken  on  a  distress,  (See  tit^ 
Replevin.)  to  right  of  common,  (See  tit.  Common.)  to  emblements,  (See  tit. 
Emblements.) 

As  regards  the  tenant's  rights  and  remedies  against  third  persons. 

As  regards  distress  for  damage /easan/ and  rescotitf,  (See  tits.  Distress,  Res^ 
€0us.)  as  regards  the  action* of  trespass  for  immediate  injuries  to  the  tenants 
possession,  (See  tit.  Trespass.)  as  regards  the  action  on  the  case  for  immediate 
injuries  to  the  tenant's  possession,  (See  tit.  Nuisance.)  as  regards  his  reme- 
dy for  forcible  entry  and  detainer,  (See  tits.  Forcible  Entry,  Detainer.) 

As  regards  the  tenant's  duties  and  liabilities. 

To  pay  the  rent,  (See  tits.  Rent,  Use  and  Occupation.)  to  pay  taxes,  to  keep 
premises  in  repair,  and  use  them  in  a  husbandlike  manner,  xii.  34;  to  insnre, 
(See  tit.  Covenant.)  not  to  carry  on  offensive  business,  (See  tit.  Covenant.)  to 
action  for  double  rent  or  double  value,  (See  these  titles.)  to  contribute  towards 
party  walls,  (See  tit.  Party  Walls.)  cannot  dispute  titles,  (See  tit«  Ejectment.) 
to  criminal  prosecution  for  removal  of  property  let  wilh  premises  demised,  «u.  84. 

Of  the  term  for  which  the  relative  situation  of  landlord  and  tenant  maybe 
crea'ed,  and  herein  of  lodgings. 

As  regards  the  length  of  the  term  for  which  a  demise  may  be  made  in  genero* 
al,  xii.  39.  as  regards  tenancies  from  year  to  year,  xii.  39;  as  regards  strict  ten- 
ancies at  will,  x!i.. 41;  as  regards  tenancies  at  sufferance,  xii.  42;  as  reganb 
lodgings,  xii.  43. 

Kelatire  situation  of  landlord  and  tenant^  how  dissolved, 
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LANDLORD  AND  TENANT,  continued. 

By  effluxion  of  time,  (See  tit.  Lease.)  by  merger,  (See  tit.  Merger.)  by  sur- 
render, (See  tit.  Surrender.)  by  cancelling  the  deed,  (See  tif.  Contract,  Deed, 
Lease.)  forfeiture  of  lease,  (See  tit.  Lease.)  by  notice  to  quit,  or  of  intention' 
to  quit,  (See  tit.  No! ice  to  Quit.) 

Relative  to  the  rights  and  liabilities  of  out-going  and  in-coming  tenants  xii. 
44. 
LAND-TAX — ^commissioners  %and  officers  connected  with,  xii.  46;  when  and  when 
not  assessable  to,  xii.  48 ;  how  fai*  decisions  of  commissioners  conclusivei  xii. 
49. 
lARCENY— definition  of,  xii.  52. 

Relative  to  the  taking  necessary  to  constitute  the  ofiencc — in  general,  xih 
53.  - 

In  parti^rular.  %• 

Where  the  possession  of  property  is  obtained  by  fraud,  or  with  un  original 
fraudulent  design,  xii.  56;  where  the  possession  of  property  is  obtained  without 
any  original  fraudulent  design,  but  afterwards  fraudulently  converted,  xii.  61; 
where  possession  is  obtained,  not  only  by  the  delivery  of  the  property  to  the  de« 
fendant,  but  by  the  right  of  the  property  passing  to,  xii.  67;  where  the  consent 
of  the  owner  to  the  taking  is  express  or  implied,  xii.  69. 

Relative  to  the  carrying  away  necessary  to  constitute  the  ofTence,  xii.  70;  re- 
lative to  the  felonious  intent  with  which  the  taking  and  carrying  away  is  effect- 
ed, xii.  7 1 ;  relative  to  the  different  degrees  of  larceny,  xii.  72. 

Relative  to  the  kind  of  property  in  respect  of  which  larceny  may  be  commit- 
ted— in  general,  xii.  73. 

In  particular. 

Of  things  affixed  to  or  connected  with  the  real  estate^  xii.  73;  of  records,  xii; 
75;  of  wills,  xii.  75;  of  clioses  in  action,  xii.  75. 

Of  animals  and  cattle,  and  of  things  Jera  naturte — ^in  general,  xii.  77. 

In  particular. 

Of  fish,  ix.  689;  of  game,  ix.  217;  of  horses,  x.  375. 

Of  letters,  xii.  77;  of  stealing'from  wrecks,  xii.  79;  of  stealing  goods  in  pro- 
cess of  manufacture,  xii.  79. 

Relative  to  the  person  by  whom  larceny  may  be  committed,  and  how  far  it  is 
Aggravated  by  the  relative  situation  of  offender. 

Of  a  party  stealing  his  own  goods,  xii.  81 ;  of  agents,  bankers,  broker^;  ifc* 
xii.  8 1 ;  of  clerks,  servants,  ^c.  of  private  persons,  xii.  81;  of  clerks,  servantS| 
&.C.  in  post  offices,  xii.  81 ;  of  lodgers  and  tenants,  xii.  84. 

Relative  to  the  offence  being  committed  in  particular  places. 

In  churches,  xii.  85;  in  dwelling-houses,  counting-houses,  8tc.  (See  tits.  Bur- 
glary, Housebreaking.) — on  board  vessels,  xii.  85;  relative  to  the  offence  being 
committed  by  stealing  from  the  person,  xii.  86;  relative  to  the  value  ofthethingtf 
taken,  xii.  87;  relative  to  the  indictment.  (See  lit.  Indictment.)— evidence,  xii. 
87;  restitution,  xii.  87;  punishment,  xii.  87« 
LATITAT,  xii.  88. 

LAWS  OF  FOREIGN  COUNTRIES,  ix.  732. 
LEAD  MINE.     (See  tit.  Mines.) 
LEASE — definition  of,  xii.  93. 

Relative  to  what  may  or  may  not  be  the  subject  matter  of  a  lease. 
Of  corporeal  hereditaments  and  personal  property,  tiu  94;  of  incorporeal  hert- 
ditnments,  xii.  94. 

Relative  to  who  may  or  may  not  be  a  lessor — in  general,  xii,  96. 

In  particular  instances. 

Charities,  trustees  of,  a?ii.  97;  copyholders.  (See  tit.  Copyhold.) — corpora- 
4ions,  xii.  98;  crown,  xU.  98;  courtesy,  tenants  by  the.  (See  tit.  Courtesy,  Ten- 
ants by.)— dower,  tenants  in.  (See  til.  Dower.) — ecclesiastical  persons.  (See 
tit.  Ecclesiastical  Persons.)— e^gt/,  tenants  under,  xii.  98;  executors  and  ad-* 
ministratorg,  arii.  99;  fee-simple,  tenants  in,  xii.  99;  infants.  (See  tit.  Infant.)-- 
joint-tenants,  and  tenants  in  common.  (See  tit.  Tenants,  Joint  and  in  Common-) 
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LEASE,  conlitmtd. 

—life,  lennnts  for.  (See  lil.  Llfe-lenant,  Jtc.)— mnrried  women.  (See  tie.  Bareii 
and  Feme.— (m{irlgaf;ue9  niid  moriKagors.  (See  III.  Mongage  ) — parceoen. 
(See  lit.  Parcener. )— rolls,  master  of,  lii,  100;  sufferance,  teoaoU  at,  rii.  104; 
tail,  lenaiiO  in.  (See  lit.  Tail,  Tenant  in.) — tail,  tenonlB  in,  after  poBsibiliiy  of 
issue  eitinct,  (See  tit.  Tail,  Tonanls  in,  after  Possibility  of  Issue  Extinct.}— 
will,  lenanlsat,  lii.  102;  year  n/year,  tenants  from,  xii.  102. 

Rehttfc  to  who  may  or  may  not  be  lesseea,  xii.  103;  relative  lo  teasei  muter 
polrcrr.  (Ste  tit.  Powers.)— relative  to  agreeiacnts  preparatory  to  the  eseca- 
tlon  of  9  tease. 

Wh^B  they  create  a  future  interest  in  iheir  geneml  elTect,  xii.  104;  wfaen  tbej 
■linuld  beslnmped  with  a  lease,  or  on  an  agreement  stamp,  Xii.  11!^. 
Remedies  for  the  non- performance  of  such  agreement. 
At  law,  xii.  1 13;  in  equity,  xii.  I  14. 

ftelative  to  the  term  for  which  leases  may  bo  granted,  and  tbei'r  doratioa,  iS. 
ri4. 
Relative  lo  the  form  and  nature  of  a  present  demise,  or  Rctaal  lease. 
When  by  parol,  or  in  writing  without  deed,  xii.  118, 
When  by  deed. 

Relative  to  the  difference  between  deed-poll  and  indentures,  vii.  647;  relitift 
lb  the  general  requisites,  xii.  \'il. 

Relative  to  the  formal  requisites— as  to  Ibe  parties  lo,  vii.  644. 
As  to  the  premises, — date,  vii.  666;  description  of  parties,  vii.  617. 
As  to  the  recitals,  vii.  669; — consideFHiions,  vii.  67; — the  habendum,  vii.  765; 
-Mhe  reddnulvm,  vii.  678; — prrivtsions  and  conditions.  (See  tit.  Conditions.)-- 
the  express  aad  implied  covenants.  (Sec  tit.  Covenant.)— the  conclusion,  vrL 
681; — ihereadin){,  vii.  66o; — the  seeling;  and  signing,  vit.  656; — the  debvety, 
vii.  660;— the  atlealation,  vii.  664; — the  stamping  of,   xii.  133. 

Relative  to  the  constructinn  of  lenses.  (Sec  tiiK  Condiliofi;  CoveMnt; 
Deed.)  relative  lo  registering!  leases,  vii.  682. 

Relative  lo  the  entry  of  the  lessee,  x'ii.  133;  relative  to  the  asaignabl*  qudi-' 
ties  of  a  lease,  and  the  effect  oT  making  an  assignment,  xJi.  134;  relative  to  in 
Bssignmeai  ol  the  reversion.  (See  tit.  Covenant.)  relative  the  the  terminatioa 
of  leases. 

By  cancelling,  xii.  135^  by  condition  indorsed,  xii.  136;  by  effluxion  of  time, 
xii.  136;  bv  forfeiture,  xii.  I^G;  by  merger.  (See  tit.  Merger.)  by  auirender. 
XSee  lit.  Surrender.) 

Relative  to  the  confirmalion  of  void  or  voidable  leases.  (See  (its.  B4roo  aaJ 
Feme;  Ecclesiastical   PerBons;  Infanta;  Life,  Teuanla  for;  Tail,  Tenant*  in.) 
Relative  to  Ihe  renewal  of  leases,  xii.  137. 

Concurrent  lease*,  xii.  138;  under-leases,  xii.  139;  executory  beqveata  tod 
limilationx  of  trust  terms,  xii.  130;  t^e  attendance  and  terms  on  the  inheriiaace. 
(See  lit.  Terms  attendant  on  Ihe  Inheritance.)  the  remedies  to  enforce  ihepM- 
formance  of  leases, 

in  general,  vii.    698;  in   particular.     (See  tita.  Covenant;    Landlord  aoA 
Tenant.) 
£EASE  AND  RELEASE,  xii.  131. 
LEATHER,  xii.  132. 
LECTURESHIP,  viii.  523. 
LEET, 

Relative  to  jurisdiction  of  a  court-lcel,  ■tii,  137. 

Members  of,  and  when  the  court-Ieet  ahuuM  lie  iiolden,  xii.  139;  proceediuga 
in  court-leel,  xii.  140;  teiiinvaUr  a  pre.-jentinenl  in  courUleet,  xii.  148;  fijrfei*- 
ure  of  a  court-Ieel,  »!.  '"'■  lIllliMITf  ""  lord,  xii  iAO 
LEGACY,  .j^^mr. 


In  a  receipt  Mjjl^^  Jfekii.  14.5;  relative  to  when  legacy  iaw*- 


Relative  to thoflM^^  -Wtjii.  |44;  relalivelo  the  exec utot'a  rigH 

-„„„-;„,  '■•     II"  Jft-i  ,4,5.  relative  to  when  legacy  i      * 

gacy,XLi.  147. 
lionoreslinguiBhinflntjCii.  14Tv 
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LEGACY,    etndmuti. 

X  VT^vJo^  ^,!i}y  payable  on,  xii,  149;  the  remedy  for  th*  recoverr of, xii,  167. 

rij4«iS5o  J^«  ••'■•  Larceny;  Post-oflSce.) 

f  inS?^  ^^  LICENCE,  vi  i. 

f-fTr^S?  ^^  MARQUE,  xii.  1 60. 

LEVARI  FACIAS,  xii.  ,6.. 

In  civil  cases, 

Relative  to  the  definition  of,  and  distinction  between,  verbal  and  written  slan- 
ider,  xii.  165;  relative  to  libels  on  private  individuals, 

In  general,  xii.  169;  on  particular  persons, — attorneya  and  solicitors,  xii.  170; 
aulhors  and  editors,  xii.  171;  members  of  clubs  and  societies,  xii.  173;  partners, 
^"-  '^4;  servants,  xii.  174;  theatres,  proprietors  of,  xii.  175. 

In  privileged  or  confidential  communications,  xii.  176;  in  matters  connected 
with  judicial  or  official  proceedixigs,  and  in  petitions  to  parliament,  xii.  178;  in 
reports  of  the  proceedings  in  courts  of  justice,  xii.  182. 

Relative  to  libels  on  persons  holding  official  situations,  xii.  187;  relative  to 
libels  on  deceased  person**,  xii.  187;  relative  to  the  construction  of  a  libel,  and 
.ibe  manner  and  form  in  which  it  is  expressed,  xii.  188. 

Relative  to  action  for  a  libel. 

Parties  to,  xii.  189;  form  of  action,  xii.  190;  declaration,— venue,  xii.   190j 

statement  of  the  libel,  xii.  191;  innuendo,  xii.  198;  danjages,  xii.  199. 
Pleag, 

Plea  of  general  issue,  xii.  199;  plea  of  justification,  xii.    199;  other   pleaa^ 
'     xii.  i05. 

Replication,  xii.  206;  evidence, 

For  the  plaintiff, — of  the  publication,  xii.  206;  of  the  day  of  publication,  xii. 
21 1;  correspondence  of  libel  produced  with  the  one  described  in  fhe  declaration, 
-xii.  211;  of  malice  in  defendant,  xii.  214;  application  of  libel  to  plaintiff,  xij. 
215;  special  character  of  plaintiff,  xii.  215;  of  libel  being  false,  xii.  216; 
where  there  are  special  pleas,  xii.  216;  of  the  damages,  xii.  216; — for  the  de- 
lendant,  xii.  216.* 

Relative  to  the  province  of  the  jury,  xii.  221 ;  relative  to  the  coste,  xii.  22S. 

In  criminal  cases, 

Relative  to  when  indictments  lie  for  libels, — on  individuals,  xii.  222;  of  a 
seditious  nature,  xii.  223. 

Relative  to  when  informations  lie  for  libels. 

When  to  be  moved  for.     (See  tit.  Information.) 

When  granted  or  refused . 

For  libels  on  individuals,  xii.  225 — of  a  seditious  nature,  xii.  231— on  admiii'- 
istration  of  justice  and  judicial  offences,  xii.  231 — of  a  blasphemous  nature. 
(See  tit.  Blasphemy.) 

Relative  to  taking  into  custody  for,  xii.  232. 

Relative  to  the  form  of  indictments  or  informations  for  libel. 

Venue,  xii.  234;  statement  of  libel  and  general  requisites,  xii.  235. 

Relative  to  the  evidence,  xii.  242 — province  of  the  jury,  xii.  244— punish* 
raent  and  other  consequences,  xii.  246 — who  is  entitled  to  the  custody  of  the  lir 
bel,  xii.  247 — attachment  for  libel,  xii.  248. 

Proceedings  in  spiritual  court  for,  xii.  248.. 
LIBEL  IN  SPIRITUAL  COURT— proof  of  ix.  205. 
LIBERTY,  xii.  249. 
LICENCE — relative  to  real  property,  xii.  250 — placps  of  public  entertainment,  xii. 

251 — trade.     (See  tit.  Licences  to  Trade.) — selling  plate,  &c,xii.  253, 
JJLEN — definition  and  nature  of,  xii.  255;  differerent  species  of,  particular  and  genap 
ral,  xii.  255. 

Of  particular  liens,  how  and  by  whom  acquired. 

by  express  contract,  xii.  253;  by  implied  contract,  aa  usage  of  trade,,  {re  xii. 
«56. 

By  l«ga]  relation. 
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LIEN,  ecnimiud,  ,  ^  .     -. 

When  party  obliged  to  undertake  the  burthen  or  duty,  or  perForm  an  act,  mi. 
257;  when  party  has  bestowed  labour  or  money  on  an  article,  or  in  the  pertonn- 
ance  of  an  act  or  duty,  xii.  261 ;  where  party  obtained  possessioa  in  exercise  of 
of  a  legal  right,  xii.  268. 

Of  general  liens,  how  and  by  whom  acquired. 

By  express  contract,  xii.  269;  by  general  usage  of  trade,  xii.  272;  by  particu- 
lar usage  of  trade,  xii.  273. 
Requisites  of  liens  in  general. 

A  party  vesting  a  lien  must  have  power  to  do  so,  xii.  273;  a  lien  cannot  be  ac- 
quired by  a  wrongful  act,  xii.  275;  alien  cannot  be  acquired  when  there  is  a 
special  agreement,  or  collateral  security,  xii.  277;  the  amount  for  which  it  it 
claimed  must  be  fixed  and  certain,  xii.  278;  the  party  must  have  complete  poi^ 
session  of  the  chattel,  xii.  280,  /.  t-         •• 

Rights  and  liabilities,  party  claiming  lien,  xii.  282;  continuation  af  lien,  xiL 
284;  determination  of  lien,  xii.  285;  revival  of  lien,  xii.  296;  proceedings  con- 
nected with  liens,  xii.  296. 
LIFE  OR  DEATH,  ISSUE  ON,  xii.  297. 
JJFE  INSURANCE,  xi.  2^ 
LIFE,  TENANT  FOR,  xii.  298. 
JJGHT-HOUSE  DUTIES,  xii.  301 : 
LIGHTS,  ACTIONS  FOR  INJURIES  TO,  xii.  302. 
LIMITATION  OF  ESTATES,  xii.  308. 
LIMITATION  OF  ACTIONS  AND  LEGAL  PROCEEDINGS. 

Relative  to  the  time  within  which  actions  must  be  brought  as  regards  the  form 
of  action. 

Real  and  mixed  actions,  and  right  of  entry,  xii.  311. 
Personal  actions. 

Exconlraciu — assum^9\i — in  general,  xii.  323. 
In  particular. 

Account  stated,  xii,  324;  accounting,  actions  for  not,  xii.  326;  attorney's  fees, 
xii.  326;  bills  and  notes,  xii.  327;  wages  of  seamen,  xii.  327. 
Covenant,  xii.  328;  detinue,  xii.  328.  i 

Debt — in  general,  xii.  328. 
In  particular. 

Awards,  xii.  328;  bond.  f(See  tit.  Bond.) — copyhold  fine,  xii.  329;  penal ac« 
iions.     (See  tit.  Penal  Actions.} — qui  tarn  actions,     (See  tit.  Qui  Tarn  Actions.) 
rent,  xii.  329;  tithes,  not  setting  forth.     (See  tit.  Tithes.) 
Ex  delicto — case — in  general,  xii.  330. 
In  particular. 

Adultery.  (See  tit.  Adultery.) — escape.  (See  tit.  Escape.) — libel.  (See 
iit.  Libel.) — malicious  arrest.  (See  tit.  Malicious  Arrest.) — malicious  prosecn- 
tions.  (See  tit.  Malicious  Prosecutions.) — slander.  (See  tit.  Slander.) — ^tro- 
ver.    (See  tit.  Trover.) 

Replevin.     (See  tit.  Replevin.) 
Trespass — in  general,  xii.  330. 
In  particular. 
1       Assault  and  battery.     (See  lit.  Battery.) — imprisonment.     (See  tit.  Imprison* 
pent.) — injuries  to  land.     (See  tits.   Ejectment,  Trespass.) 
^  Relative  to  the  time  within  which  actions  must  be  brought  as  regards  the  par- 
ties to  the  action. 

By  and  against  the  king,  xii.  330 — peers  and  members  of  parliament,  xii.  S33 
-—corporations  and  hundreds.  (See  tits.  Corporations,  Hundreds.)— attormes. 
(See  tit.  Attomies.) — executors  and  administrators,  xii.  3^2 — parties  outlawed, 
xii.  385 — infants,  xii.  335~husband  and  wife,  xii.  335 — bankrupts  or  their  as- 
signees, xii.  335 — idiots  and  lunatics,  xii.  336 — by  and  against  justices  of  the 
peace,  constables,  &c,  (See  tits.  Constables,  Justices  of  the  Peace.) — sheriff't, 
xii.  336 — parties  abroad,  xii.  337. 

Relative  to  indictments,  xii.  340;  relative  to  how  the  time  of  limitation  is  to 
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be  calculated,  and  general  construction  of  the  acts,  xii.  340;  relative  to  the  time 
limited,  always  continuing  in  operation  when  once  commenced,  xii.  343. 
Relative  to  how  the  operation  of  time  may  be  avoided^ 

By  promibe  or  admission,  xii.  344;  by  issuing  process  and  entering  it,  and  con- 
tinuances on  the  roll,  xii.  348;  by  devise,  xii.  353. 

Relative  to  the  pleadings  connected  with  the  statute  of  limitation, 
Declaration,  xii.  353;    plea,  xii.  354;    replication  and  subsequent  pleadings, 
xii.  357. 

Relative  to  the  time  of  limitation  in  private  and  particular  statutes,  xii.  359 f 
relative  to  the  law  of  set-off,  as  connected  with,  (See  lit.  Set-Off.) 
LIQUIDATED  DATVIAGES,  xH.361. 
LIVERPOOL,  xii.  365. 
LIVERY,  xii.  365. 
LIVING,  PRESENTATION,  i.  326. 

LODGINGS.     (See  tits.  landlord'  and  Tenant,  Notice  to  Quit  ) 
LONDON, 

Relative  to  the  limits  of,  xii.  369;  relative  to  the  mayor  and  aldermen,  xii. 
370;.  relative  to  the  sheriffs,  xii.  370;  relative  to  the  freemen  and  citizens,  xii. 
37!2;  relative  to  the  wives  and  children  of  freemen,  xii.  374;  relative  to  appren- 
tices, xn,  380;  relative  to  churches,  houses,  inns,  &c.,  xii.  381;  relative  to  de- 
Tisesand  bequeste,  xii.  382;  relative  to  trade,  xii.  382. 

Relative  to  the  courts  and  legal  proceedings  connected  with. 
Of  the  mayor's  court,  xii.  385;  of  the  sheriff  ^s  court,  xii.  386;  of  the  court 
of  conscience  or  requests,  (See  tit.  Requests,  Court  of.)  of  the  proceedings  by 
foreign  attachment,  (See  tit.  Foreign  Attachment.),  of  the  superior  courts  taking 
notice  of  the  customs,  and  of  courts  of  the  city  of  London,  xii,  386;  *of  the  let, 
gal  proceedings  in  the  city  courts,  xii.  387. 

Relative  to  the  forfeiture  of  the  franchise,  xii.  387.    ' 
LONDON  BAKERS'  COMPANY,  xii.  388. 
LONDON  DOCKS,  xii,  288. 
LONDON,  PORT  OF,  xii.  388. 
LOTTERY,  xii.  389. 
LUNATICS  AND  IDIOTS, 

Relative  to  who  are  deemed  lunatics  or  idiots,  xii.  390;  relative  to  the  rightu 
and  privileges  of  lunatics  or  idiots,  xii.  391. 
Relative  to  the  liabilities  of  lunatics  or  idiots. 

To  be  arrested,  xii.  39 1 ;  on  contracts,  whether  by  record,  deed,  or  parol,  xii. 
392 ;  for  torts  or  criminal  acts,  xii.  393. 

Relative  to  power  of  private  persons  to  seize  or  confine  lunatics  or  idiots,  xii. 
393;  relative  to  the  competency  to  be  a  witness,  xii.  394;  relative  to  the  king'^ 
jurisdiction  over  lunatics,  and  of  obtaining  a  commission  of  lunacy,  and  the  pror 
ceedings  incident  thereto,  xii.  394, 
MACHINERY,  xii.  395. 
MAD-HOUSES,  xii.  396. 
MADMAN,  xii.  389. 
MAGISTRATE,  xi.  748. 
MAIHEM,  xii.  397. 
MAIMING',  xii.  397. 
MAINTENANCE  OF  SUITS,  xii.  398. 
MALICIOUS  ARREST,  ACTION  FOR, 
Relative  to  when  maintainable. 

Of  the  malice  and  want  of  probable  cause,  xii.  398;  of  the  arrest,  xii.  403k 
Relative  to  the  form  of  action,  and  parties  to^  xii.  404. 
Relative  to  the  pleadings. 

Of  the  declarations,  xii.  405;  of  the  pleas,  xii.  408. 

Relative  to  the  evidence,  xii.  408;    relative  to  the  damages,  xii.  41 1 ;  relative 
to  costs,  xii.  4  k]. 
MALICIOUS  MISCHIEF,  «tt.  41 1, 
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Relative  to  when  an  action  for  is  or  is  not  sustainable,  xii.  413;  relative  to  (he 
form  of  action  and  parties  to,  and  in  what  court  to  be  brought,  xii.  429. 

Relative  to  the  pleadings, 

Declarations,  xii,  426;  pleas  an<J  defence,  xU.  430;  replication,  xtt.  431. 

Evidence, 

Of  the  prosecution,  and  that  the  defendant  was  prosecutor,  xii.  431 ;  determi- 
nation of  prosecution,  xii,  433;  of  noalice  in  defendant,  xii,  433;  of  the  want  of 
probable  cause,  xii.  433. 

Damages,  xii.  433. 
MALT,  xii.  434. 
jyiANDAMUS,  , 

Relative  to  whether  it  is  or  is  not  a  writ  of  common  nghij  xii.  440;  relative  to 
mhen  it  lies  in  general,  xii.  440. 

Relative  to  when  it  lies  in  particular  instances, 

Concerning  administrations  and  probates,  xii.  442;    concerning'  arbitrators, 
aii.  445;  concerning  chapels  and  meeting-houses,  xii.  445:  concerning  church- 
rates,  xii.  446;    concerning  churches  and  church-yards,  xii.  447;    concerning 
church  wardens,  xii.  447;    concerning  commissioners  of  bankrupts,  xii.    448; 
concerning  colleges,  (See  tit.   L^niversity.)    concerning  constables,  xii.  443; 
4:oncerning  copyholds,  (See  tit.  Copyhold.)    concerning  corporate  officers,  xii. 
448;    concerning  corporation  books,  xii,  456;    concerning  corporation  seal, 
xii.  457;    concerning  delegates,  court  of,  xii.  457;    concerning  ecclesiastical 
courts  and  persons,  xii.  457;    concerning  inferior  courts,  xii.  463;    concerning' 
India,  witnesses  in,  xii.  463;  concerning  inns  of  couH,  and  freedom  of  a  city, 
xii.  464;   cpncerning  justices  of  the  peace,  xii.  464;    concerning  licence,  xii. 
471;    concerning  land-tax,  xii.  472;   concerning  manors,  xii.  472;    concerning 
nuisances,  jcii.  475;  concerning  officers  in  general,  xii.  415;    concerning  parish 
clerks,  xii.  477;  concerning  poor-rates,  xii .  478;  concerning  overseers,  fcc,  xii. 
.480;  concerning  proctors,  ^c,  xii.  482;    concerning  physicians,  &c.,  xii.  483; 
iconcerning  railways,  xii.  483;    concerning  recorderships,  xii.  484;    concerning 
^echoolmasters,  xii.  485;    concerning  ships,  xii.  485;    concerning  surgeons,  xit. 
ASS;  concerning  trading  corporations,  xii.  485;  concerning  treasurer  of  a  couo- 
iy,  &c.,  xii.  486;  concerning  taxes,  rates,  duties,  &c.,  xii.  487;  concerning  the 
Universities,  xii.  488;    concerning  the  vestry-clerks,  xii.  494;    concerning  J  wri- 
tings, &c.,  xii.  495; 

Relative  to  where  it  will  not  lie  in  general,  xii.  495;  relative  to  the  appIicatioD 
/or,  xii.  501 ;  relative  to  the  form  of  the  writ. 

To  whom  directed,  xii.  504;  degree  of  certainty  required,  xii.  506;  of  being 
joint  or  several,  xii.  507;  of  the  teste  and  return,  xii.  508. 

Relative  to  amending  the  writ,  xii.  509;  relative  to  objecting  to  the  writ,  and 
when  quashed  or  suspended,  xii.  510;  relative  to  whom  the  writ  should  be  deliv- 
ered, xii.  512;  relative  to  the  return  to  the  writ. 

By  whom  made,  and  of  its  being  under  seal,  xii.  513;  of  the  return  being 
positive,  xii.  514;  of  amending  the  return,  xii.  522;  traversing  the  return  or  re- 
plying thereunto,  xii.  522;  consequences  of  return  being  insufficient  or  false,  or 
omitting  to  make  a  return,  xii.  523. 
Relative  to  damages  and  costs,  xii.  526. 
MANOR, — relative  to  the  creation  and  nature  of,  xii.  528 ; 

Relative  to  the  grant  of,  xii.  529. 

Relative  to  the  lord  of. 

Duty  and  power  of,  xii.  531;  rights  of,  as  to  services.  (See  tit.  Heriot.)  as  to 
mandamus.  (See  tit.  Mandamus.)  as  to  appointing  a  steward,  xii.  533. 

Relative  to  the  destruction  of,  xii.  533— the  courts  connected  with,  xii.  533 — 
customs  connected  with,  xii.  535---contracts  between  the  landlord  and  his  tenant, 
xii.  536-— pleadings  connected  with,  xii.  536. 
MANSLAUGHTER, 

Relative  to  the  definition  bf,  xii.  638;  relative  to,  in  general, 

Effect  pf  malice,  xii  538;  ol  the  provocation  necessary, 
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When  irresistable, 

By  assnult,  xii.  538;  by  restraint  of  liberty^  xii.  539;  by  detecting  an  adulter- 
er, xii,  639;  by  words,  xii.  539. 
When  slight, 

Using  weapons  not  dangerous,  xii.  539;  ducking  a  thief,  xH.  541 ;  parent  quar-^ 
reling  on  account  of  his  child,  xii.  541. 

Relative  to,  in  par4icu1ar,-'-on  the  1  Jac.  1.  c.  8.  the  Btabbing  act, — construc- 
tion of, — in  general,  xii.  542;  of  the  words  "  stab"  or  *'  thrust,"  xii.  54*2;  of  tho 
words,  '^  that  hath  not  then  any  weapon  drawn,"  xii.  542;  of  the  words,  'Mhat 
hath  not  stricken  the  party,"  xii  54^;  of  accessaries,  aiders,  and  abettors,  zik 
542;  as  to  mutual  combats,  xii.  543. 

Of  persons  executing  legal  process,  and  those  acting  in  aid  thereof,-<-*^utho^ 
rity  of  officers  and  private  persons, — in  cases  of  felony, — where  the  arfest  is  le- 
gal, xii.  543;  where  the.  arrest  is  illegal,  xii.  544;  in  cases  of  misdemeanor,  xiir. 
545;  authority  of  seamen  in  case  of  impressment,   xii.  545;  authority  of  senti- 
,neis,  xii.  546;  as  to  the  parly  acting  within  his  district,  and  under  a  legal  war- 
rant, xii.  546;  as  to  the  notice  of  authority,  xii.  548;  as  to  the  right  or  iorcing 
open  doors,  xii.  548;  effect  of  private  individuals  interfering  where  the  arrest  i« 
illegal,  xii.  549;  as  to  where  the  killing  happens  in  consequence  of  the  improper 
performance  of  some  lawful  act,  xii.  549;  as  to  where  the  killing  arises  from  the 
doing  a  criminal,  unlawful,  or  wanton  act,  xii.  551;  relative  to  accessaries,  aid-* 
ors,  and  abettors,  xii.  651 ;  relative  to  the   indictment,  xii.  552;  relative  to  the 
evidence,  xii.  552;  relative  to  the  punishment,  xii.  552. 
MARKETS  AND  FAIRS, 

Relative  to  the  or'gin,  definition,  and  object  of,   xir.  552— grants   of  holding, 
and  who  may  hold,  xii.  553 — the  place  of  holding,  xii.  556 — the  time  of  holdingy^ 
xii.  557 — sales  in,  xii.  557 — the  court  of  piepoudre.     (See  tit.  Piepoudre,  Gourl 
of) — the  clerk  of  the  market,  xii.  560 — tolls  payable  in.     (See  tit.  Tolls.^ — ^fop-" 
feiture  of  the  right  to  hold,  xii.  561. 
MARRIAGE, 

Relative  to  the  definition  of,  xii.  563. 

Relative  to  the  persons  who  may  marry, — in  general,  xii,  663* 

Of  canonical  impediments. 

From  consanguinity  and  affinity,  xii.  564;  from  imperfections  or  infirmittetf^y 
xii.  566. 

Of  civil  impediments. 

From  an  existing  marriage,  xii.  56iG;  from  lunacy  or  mental  imbecility,  xih 
566. 

Relative  to  the  consent  requisite. 

Of  the  parties'  own  consent,  xii.  567;  of  the' parents'  or  guardian's'  consenf, 
xii.  567. 

Relative  to  the  mode  by  which  the  contract  may  be  created. 

By  banns, — notice  of,  xii.  568;  of  the  names,  xii.  568;  of  the  dissent  t0|-lil. 
569;  within  what  time  marriage  must  take  place  afler  publication,  xii.  569. 

By  licence, 

General, — ^by  whom  granted,  xii.  569;  oaths  required  for,  xii.  670;  of  th© 
consents  necessary  to,  xii.  570;  effect  of  fraud  in,  xii.  570;  how  long  in  force, 
xii.  570; — special,  xii.  570. 

Relative  to  the  form,  time,  and  place  of  solemtiization,  xii.  571;  relative  to 
settlements  made  on  the  wife  prior  or  subsequent  to  the  marriage. 

Construction  of, — as  to  personalty,  xii.  57 1 ;  as  to  the  realty,  xii.  574; — where 
nfarriage  is  void,  xii.  575;  of  trust  properly,  xii.  576. 

Relative  to  the  effect  of,  xii.  576;  relative  to  the  mode  of  enforcing  the  con- 
tract, and  remedy  for  its  non-performnnce. 

Form  of  action,  xii.  576;  by  whom  maintainable,  xii.  576;  of  the  considera- 
tion, xii.  577;  of  the  promise,  xii,  577;  of  the  declaration,  xii.  578;  of  the 
defence,  xii.  579;  effect  of  proceeding  at  law,  xii.  580. 

Relative  to  the  court  iu  which,  and  when,  the  validity  of  a  marriage  may  b^ 
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tried,  xii.  680;  relative  to  contracts  in  restraint  of,  and  for  proving  of,  xii.  580,* 
relative  to  how  the  contract  may  be  dissolved, 

By  divorce,  xii.  ^83;  by  act  of  parliament,  xii.  683. 

Relative  to  the  effect  of  marriage  being  void,  xii.  683;  relative  to  bigamy,  xii. 
683;  relative  to  clandestine  marriages,  xii.  683;  relative  to  marriages  abroad, 
4ind  by  particular  persons, 

In  general,  xii.  684;  in   particular, — in  France,  xii.  686;  in  Scotland,  ziL 
686;  by  foreigners,  xii.  686;  by  Jews,  xii.  686;  by  Quakers,  xii,  686, 
TSl\RGIN,  statement  of  venue  in,  xv.  328. 
MARKET-OVERT,  xii  .686. 
MARSHAL  OF  KING'S  BENCH, xii.  687, 
MARSHALSEA,  OR  PALACE  COURT,  xii.  688. 
>1ARTIAL  LAW  AND  COURTS  MARTIAL,  xii.  688. 
MASTERS  AND  CAPTAINS  OF  SHIPS,  xiv.  648. 
MASCULINE  GENDER, 

General  expressions  in  a  contract  include  feminine  as  well  as  well  as  roascn-' 
line,  xii.  691. 
Jtf ASTER  AND  SERVANT, 

Relative  to  the  situation  of  master  and  servant,  how  created, 
By  simple  or  implied  contract,  xii.  692;  By  deed,  xii.  692; 
Consequence  of  relative  situation  of  master  and  servant  being  created, 
Rights  of  master  against  servant, — in  civil  cases,  .xii.  293;  in  crimiDal  cases^ 
xii.  693. 

Rights  of  master  again.<it  third  persons, — for  injuries  to  a  servant,  xiL  698;  tor 
enticing  away  a  servant,  xii.   694. 

Liability  of  master  to  third  persons, — for  contracts  made  by  servant,  xii.  597; 
for  torts  Committed  by  servant,  xii.  601 ;  for  criminal  acts  by  a  servant,  xii.  606. 
'  Rights  of  servant  against  his  master, — to  recover  wages  or  corapeosatioii  for 
services,  xii.  606;  to  have  a  character,  xii.  606,*  to  medical  attendance,  xii.  607; 
to  enjoy  fruits  of  his  industry  or  benefit  of  his  inventions,  xii.  608;  to  soliqit  his 
master's  customers  for  business,  &c.,  xii.  608. 

Rights  against  third  persons,  xii.  608;  liabilities  of,  xii.  608. 
Termination  of  relative  situation  of  master  and  servant, — by  effluxion  of  iitom^ 
xii.  611;  by  notice,  or  warning,  or  misconduct,  xii.  611. 
Jurisdiction  of  justices  over  servants,  xii.  612. 
MATTERS  OF  AGGRAVATION,     (See  tit.  Trespass.) 
MAYHEM,  xii.  397. 
MAYOR,  xiii.  418. 

MEMBERS  OF  CON  VOCATION,  vi.  307. 
MEMBERS  OF  PARLIAMENT,  xin.  86. 
MEMORIAL  OF  ANNUITY,!.  63 1. 
MERCHANT  AND  MERCHANT  LAW,  xii.  614. 
MERGER, 

Relative  to  contracts  and  agreements,  xii.  615;  relative  to  estates, — with  ref- 
erence to  the  definition  and  general  nature  of,  xii.l616; — estates  in  fee  simple^ 
xii.  616;— estates  tail,  xii.  616; — estates  for  a  party's  own  life,  xii.  616;-— estates 
per  auier  v'ley  xVi .  617; — trust  estates,  xii.  617; — powers,  xii.  617;-— estates  for 
*years,xii.  617. 
MERITS,  AFFIDAVIT  OF,  iii.  66. 
MESNE  PROCESS,  xiv.  45. 
MESNE  PROFITS,  ACTION  FOR, 

Relative  to  the  definition  of,  xii.  6^0:  relative  to  when  or  when  not  suataina* 
ble,  xii.  G20;  relative  to  by  and  against  whom  maintainable,  xii.  621 ;  relative 
to  bail  connected  with,  xii.  623;  relative  to  the  declaration,  xii.  623;  relative  ta 
the  pleas,  xii.  6*25;  relative  to  bringing  money  into  court,  xii.  625^  relative  to 
the  evidence,  xii.  625;  relatiye  to  tlie  damages,  xii.  626;  relative  to  the  costs^xii^ 
627. 
;MESSUAGE,  xii.  627. 
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METHODIST  AND  METHODIST  CHAHEL,  xiv.  206. 
MIDDLESEX,  BILL  OF, 

General  nature  of,  xii.  628;  when  it  may  be  issued;  into  what  county,  and 
where  8«rve(^or  executed,  xii.  628;  ac  eiiam  in,  (See  tit.  Ac  Etiam.)  return  to, 
(See  til.  Process.)  how  described  in  pleading,  xii,  630. 

MIDDLESEX,  COUNTY  COURT  OF,  xii.  631. 

MIDDLESEX  COURT  OF  REQUESTS.     (See  tit.  Requests,  Court  of.) 

MILITIA,  mi.  63a. 

MILL,  xii.  633, 

Mill  act,  x.  sss. 

MINES,  xii.  635. 
MISDEMEANOUR, 

Relative  to  the  definition  of,  xii.  637 . 

Relative  to  what  amounts  to, 

Neglecting'to  provide  for  infants,  xii.  638;  selling  unwholesome  food,  xii.  633; 
spreading  infections  and  contagions,  xii.  639;  of  trespasses,  xii.  639. 

Relative  to  attempts  to  commit, 

As  regftrds  particular  offences — to  suborn  perjury,  xii.  640;  to  provoke  a  chal- 
lenge, xii.  640;  to  be  possessed  of  counterfeit  coin,  and  instruments  kept  to 
make  such  coin,  xii.  640;  to  have  implements  of  housebreaking,  xii^  641. 

As  regards  particular  persons — endeavouring  to  bribe  a  cabinet  minister,  xiL 
642 — judge,  xii.  64'2 — juror,  xii.  642 — mayor,  xii.  642. 

Relative  to  statutes  making  felony  that  which  was  before  a  misdemeanour,  xii. 
642;  relative  to  accessaries,  xii.  643;  relative  to  compounding  of,  xii,  643;  rel- 
ative to  indictment^for,  xii.  644;  relative  lo  evidence,  xii.  644;    relative  to  pun- 
ishment for,  xii.  644;  relative  to  new  trial,  xii.  644. 
MISJOINDER, 

Relative  to  the  insertion  of  different  counts  in  a  declaration. 

In  real  and  mixed  actions,  xii.  644;  in  personal  actions  in  general,  xii.  644; 
in  a»9umpsUy  xii.  645;  in  debt,  xii.  646;  in  covenant,  xii.  647;  in  detinue,  xii.  647; 
in  trespass,  xii.  647;  in  case  and  trover,  xii.  64^  i/i  replevin,  xii.  648. 

Relative  to  the  consequence  of  a  n^isjoinder,   and  mode  of  taking  advantage 
of  it,  xii.  649;  relative  to  the  consequence  of  a  misjoinder  in  criminal  proceed* 
ings,  X.  493;  misjoinder  of  issue,  xii.  651. 
MISNOMER, 

Relative  to  civil  proceedings. 

Relative  to  what  is  or  is  not. 

In  christian  name,  xii.  652;  in  surname,  xii.  654. 

Relative  to  misnomers  in  private  documents,  (See  tits.  Bills  of  Exchange  and 
Promissory  Notes,  Bonds,  Deeds.) 

Relative  to  the  consequences  of  a  misbomer  in  legal  proceedings. 

In  process,  and  in  proceedings  antecedent  thereto,  xii.  655;  in  declaration^ 
xii.  657:  in  jury  process,  i.  556  Sl  xi.  725;  in  writs  of  execution,  xii.  658;  in 
lessor's  name  in  ejectment,  xii.  658, 

Relative  to  how  taken  advantage  of, 

By  application  to  set  aside  proceedings — in  bailable  cases^  xii.  658;  in  non-' 
bailable  actions,  xii.  660. 

By  plea  in  abatement — when  the  only  mode,  xii.  660;  time  of  pleading,  i.  32; 
form  of,  xii.  665;  affidavit  to  verify,  i.  55]  amendment  afler,  xii.  664;  replica- 
tion, xii.663;  evidence,  xii.  663. 

How  waived  or  aided, — by  altering  or  amending  writ,  xii.  664;  by  appear- 
ance, xii.  664;  by  attorney  undertaking  to  appear,  xii.  666;  by  giving  bail-bond, 
xii.  667;  by  putting  in  bail,  xii.  667;  by  statute  jeofails,  xii.  667. 

Relative  to  objecting  to,  on  trial,  xii.  667;  relative  to  misnomers  in  writs  of 
error,  xii.  667;  relative  to  misnonlers  in  fines  and  recoveries,  xii.  667, 

Relative  to  in  criminal  proceedings, 

Plea,  xii.  668;  replication,  xii.  668;  evidence,  xii.  668;  judgmenrt,  668. 
MISREPRESENTATION.     (See  tit .  Deceit.) 
MITIGATION  OF  DAMAGES,  vii.  605. 
VOL,  XV.  ^^ 
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MODUS,  XT.  72,  ^  - 

MOLLITER  MANUS  IMPOSUIT,  ii.  374. 
MONEY.     (See  tils.  Com  and  Coinapje;  Tendfyr.) 
MONEY  HAD  AND  RECEIVED,  ACTION  FOR, 

Relative  to  when,  or  when  not,  maintainahle, — in  general,  xii.  670. 
In  particular, — for  bank  notes,  xii.  672;  on  fuilnre  of  consideration,  xii,  672; 
where  contract  remains  open,  xii.  675;  where  contract  is  rescinded,  xii.  6X&. 

Where  paid  as  fees,  xii.  675 — under  fraud,  xii.  675 — as  a  grnluidf^  xii.  676-— 
en^-an  illegal  transaction,  xii.  677 — under  legal  process,  xii.  677 — by  mistake,  xji. 
678 — under  oppression,  xii.  681 — for  stock,  xii.  682. 

To  try  a  warranty,  xii.  682j-  relative  to  the  declaration*  xii.    682— evidence, 
xti.  683 — damages,  xii.  1)83. 
MONEY  LENT,  ACTION  FOR,  xii.  683, 
MONEY  PAID,  ACTION  FOR, 

W-hen  maintainable,  xii.  686;  of  the  actual  payment,  xii.  687;   of  the  defend- 
ants request,  xii.  687;  of  contribution^  xii.  688;  of  sureties^  xii.  691 ;  where  tke 
demand  wa.s  illegal,  xii.  691. 
MONEY,  PAYMENT  OF  INTO  COURT,  xiii:  250. 
MONSTER,  xii.  692. 
MONTH,  XY.  37. 
MONOPOLY,  xii.  693. 
MORAL  OBLIGATION,  xii.  693. 
MORTGAGE, 

Relative  to  the  significatioD  and  origin  of,  xii.   695;  relative  to  the  difleresf 
kinds  of  mortgages,  xii.  696. 

Relative  to  the  things  which  may,  or  may  not,  be  the  subject  of, 
AdvowBons,  church  liviags, Ac,  xii.  697;  bills  of  lading.  (See  tit.    Lading^, 
Bill  of.)     chattels  personal,  xii.  697;  copyhoUls,  xii.  607;  equity  of  redemptioDy 
stfi.  698;  freehokh,  xii .  t)98 ;  goods  and  chattels,  xii.  697;  leaseholds,  xii.   699; 
■hips  and  freight.  (See  tit.  Ship  and  Shipping.)     stock.  '(See  tit.  Stock.) 
Kelative  tq  the  partiesjyho  may,  or  may  not,  mortgage, 

In  general,  xii.  699;  in  particular,  xii.  699;  by  executors,  xii.  699;  by  joint 
tenants,  xii.  699;  by  tenants  in  tail,  xii.  699;  by  trustees,  xii.  700. 
Relative  to  the  mode  of  creating  mortgages, 

By  deed  or  other  formal  conveyances,  xii.  700;  by  deposit  of  title  deeds,  xii. 
701.  "  .  . 

Relative  to  the  several  rights  and  interests  of  the  mortgagor  and  mortgagve^ 
and  of  theformer^a  right  to  redeem, 

Of  the  rights  and  interests  of  the  mortgagor', — of  his  eqoity  of  redemptioo^ 
xii.  702;  of  the  mortgagor's  other  rights  and  interests  in  the  property  mortgag- 
ed, xii.  703. 

Of  the  rights  and  interests  of  the  mortgagee, 

In  general,  xii.  706;  to  recover  mortgage  money  and  interest  by  action  of  debt 
or  covenant,  xii.  707.     Relative'to  the  assigning  mortgages,  xii.  707 — posses- 
sion of  property  mortgaged  by  ejectment,  &c.,  viii.  628 — payment  of  mortgage 
money  and  interest,  and  of  the  order  in  which  mortgages  are  to  be  paid,  xii  70ft^ 
— ^foreclosure,  xii.  709. 
MORTMAIN,  xii.  710. 
MORTUARY,  xii.  712. 
MOTION,  xiv.  349. . 
MURIXER, 

Relative '  to  the  definition  of,  xii.  7 1 5. 

Relat- ve  tp  the  circumstances  necessary  to  constitute  the  ofience^ 
By  the  party  killing,  xii,  715;  by  the  party  killed,  xii.  716;  by  the  actael  kit- 
ling,  xii.  716;  most  bo  unlawful  and  not  excusable,  xii.  716:  with  roaHce,  xii, 
716.  ' 

Relative  to  the  means  and  causes  of  killing, 

By  fighting,  xii.  717;  by  ill  usage  to  servants,  xii.  717-;  by  infection,  xii.  717; 
by  medicines^  xii.  717;  by  poison,  xii.  718;  by  rape,  xii.  T18j  by  savage  aoim«l» 
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xil  7J8;  by  starving,  xii.  718;  by  stabbing,  xii.  718;  by  sirearing  falaftly  «o  at 
H)  procure  the  execution  of  an  innocent  person,  xii*  718;  where  person  kiUed 
without  intention,  when  doing  another  act,  xii.  7/9;  where  person  killed  upon 
provocation,  xii.  719;  where  person  killed  in  defence  of  property,  xii.  719;  tm 
to  the  killing  officers  of  justice,  xii.  720,-  as  to  the  killing  by  officers  of  justice, 
xii.  720;  as  to  the  killing  of  illegitimate  children,  xii.  720;  relative  to  accessa- 
ries, aiders,  and  abettors,  xii,  721. 

Relative  to  the  indictment, — by  general  requisites,  xii.  721. 
Bv  particular   requisites, — venue, — in  general,  xii.  722;  when   committed  in 
Wales,  xii.  722;  when  committed  on  the  high  seas,  xii.  722;, time,  xii.  723. 

St/itementof  the  parly  killed,  xii.  72  4— of  the  party  killing,  xii.  724— of  tb« 
words  "  in  the  peace  of  God,"  xii.  724 — of  the  words,  "  force  and  arms,"  xii. 
725— of  the  means  by  which  the  death  was  effected,  xii,  725;  where  the  death 
was  by  a  certain  instrument — as  to  which  hand  it  was  in,  xii.  726 — of  the  prict 
of  such  instrument,  xii.  726-7-that  the  wound  was  mortal,  xii.  726 —of  the  length 
and  depth  of  the  wound,  X'!i.  626 — of  the  part  where  the  wound  was  inflicted,  xii. 
728— of  the  death,  xii.  828— of  the  malice,  xii.  728;  of  the  conclusion,  xii.  728. 
Relative  to  the  finding  of  the  grand  jury,  .\ii,  729;  relative  to  the  pleas,  xii.  729. 
Relative  to  the  evidence, 

For  the  prosecution,— of  the  deatlij  xii.  730.  of  the  words,  "in  the  peace  of 
God,*'  xii.  730.  of  the  words  "did  strike,"  xii.  7.30.  of  the  instrument  and 
means  of  killing,  xii.  730.  of  the  hand  by  which  it  was  effected,  xii.  7Sl.  apoft 
what  part  of  the  body,  xii.  731;  of  the  size  of  the  wound,  xii.  T31.  that  th« 
wound  was  mortal  xii.  731.  of  the  malice,  xii.,  731. 
For  the  prisoner,  xii.  731. 

Relative  to  the  verdict,  xii.  732;  judgment,  xii.  732;  puhiehtneat,  xii.  6S2; 
treatment  of  the  murderer  after  sentence,  xii.  632. 
Relative  to  the  execution, 

Time  of,  xii.  mode  of,  xsi.  732;  staying  of,  xii.  733;  disposal  of  the  hod!^ 
after,  xii.  733. 
MNSIC.  (See  tit.  Copyright.) 
MUTE,  STANDINGS  x.  507. 
MUTINY,  xii.  733. 
NAME.     (See  tits.  Abatement,  Additions,  Bills  of  Exchange  and  Promissory  Notaa, 

Corporations,  Deed,  Alias  Dtctus,  Marriao^e,  Misnomer,  Variance.) 
NAMES.  AND  RKSIDENCB.  PARTICULARS  OF,  xiii.  121. 
NATURAL  BORN  SUBJECTS.     (See  tit.  Alien.) 
NATURALIZATION  AND  DENIZATION,  xii.  135. 
T^ATURAL  CHILD,  iv.  168. 
NAVAL  STORES,  xii.  738. 
NAVIGABLE  CANAL,  v.  15. 
NAVIGATION.     (See  tit.  Ship  and  Shipping.) 
NAVY, — relative  to  the  officers. 

Appointment  of,  xii.  736;  duties  of,  xii.  7.36. 

Rights  of, — to  carry  bullion  and  treasure,  xii.  736;  a^   regards    injuries  don« 
by  their  superior  officers,  xii.  737.- 

Liabilities  of,— for  the  acts  of  inftjriors,  xii..  737;  for   necessaries  supplied  to 
the  men,  xii.  738;  on  the  carriage  of  goods,  xii.  737. 

Retative  to  the  seamen,  xii.  733;  agents  to,  xii.  733;  the  stores  of,  xii.  738. 
NAVY  BILL,  xii.  740.      ' 
NE  EXEAT  REGNO,  xii.  740. 
NEGATIVE  PREGNANT,  xii.  741. 
NEGRO,  xii.  616;  xiv.  699.' 
NEUTRAL.     (See.  tit.  Alien:) 

NEGLIGENCE.     (See  tits.  Accident,  Attorney,  Bailment,  Barrister,  Carrier,  Dri- 
ving, Surgeon.) 
NJEGOCIABILITY.     (See  tits.  Bills  and  Notes,  Bond,  Chose  in  Actien.) 
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NEW  ASSIGNMENT,— relative  to  the  definition  and  nature  of,  xii.  472. 
Relative  to  when  it  is,  or  is  not,  essential, 

In  General, — of  the  general  rule,  xii.  743;  in  actions  eo;  cofUraciu,  xiu  744; 
in  actions  ex  delictOy  xii.  744. 

In  particular,  (See  tits.  Assault  and  Battery,  Common,  Replevin,  Trespass,  Way.) 
Relative  16  the  form  and  new  mode  of  assigning,'  xii.  744;  the  conclusion  of 
xii.  745;  the  pleas  upon  and  replication  to,  xii.  745;  the  costs  on,  xii.  746. 
.NEW  INN,  X.  624. 

NEWSPAPER, 

Relative  to  advertisements  in.  (See  tit.  Advertisement.)  copyright  in.  (See  til. 
Copyright.)  libels  in,  and  proving  publication  of.  (See  tit.  Libel.)  stamping  of^ 
xii.  746;  names  of  printer  and  publisher,  xii.  746;  ^hen  admissible  in  evidence, 
xii.  746. 

NEW  TRIAL,  XV.   169. 

NIL  CAPIAT,  xii.  746. 

NIL  DEBET, — relative  to  when  it  ought,  or  ought  not,  to  be'pleaded,  xii.  747;  rela- 
tive to  how  advantage  b  to  be  taken  of  its  being  improperly  pleaded,  xiL  748. 

NIL  DICET.  ii.  644. 

NIL  HABUIT  IN  TENEMENTIS.     (See  tits,  Covenant,  Replevin,  Trespass.) 

NISI  PRIUS,— Relative  to  the  Nisi  Prius  record,  xii.  748;  court  of  xii.  749;  pro- 
ceedings at.     (See  tit.  Trial.) 

NONAGE.     (See  Tit.  Infant.) 

NON  COMPOS  MENTIS.  (See  tit.  Lunatic  and  Idiot.) 

NONCONFORMITY,  xii.  751. 

NON  DAMNIFICATUS,  xii.  751. 

NON  DEMISIT.  (See  tits.  Covenant,  Replevin,  Use  and  Occupation.) 

NON  EST  FACTUM.  (See  tits  Covenant,  Deed.) 

NON  JOINDER,— relative  to  plaintiffs  in  general,  xii.  752;  defendants  in  general^ 
xii.  753;  mode  of  taking  advantage  of  non-joinder,  xii.  754. 

NOLLE  PROSEQUI,— definition  of,  xii.  754;  to  the  whole  declaration,  xii.  754; 
to  some  of  several  counts,  xii.  754;  to  part  of  a  count,  xii.  755;  where  there  ia 
demurrer  to  part,  and  issue  to  the  other,  xii.  755;  in  actions  against  several  de- 
fendants, xii.  756;  how  entered,  xii.  757.  costs  on,  xii.  757. 

NON  OBSTANTE  VEREDICTO,  ii.  665. 

NON  PROS,  JUDGxMENT  OF.  . 

For  want  of  declaring,  xii.  758;  for  want  of  replying,  xii.  759;  for  want  of 
delivering  particulars  of  demand,  xii.  760;  for  not  paying  costs  of  first  action, 
xiL  760;  for  not  entering  issue,  xii.  760;  in  error,  Xii.  760. 
Relative  to  the  mode  of  signing,  xii.  761_setting  aside,  xii.   762— costa  apd 

^T^^T«??f^"^*^"»  *'"*•  "^62— proceedings  after,  xii.  763. 

NONSUIT,  JUDGMENT  OF. 

Relative  to  the  definition  of,  xii.  764. 

Relative  to  when  a  nonsuit  will,  or  will  not,  be  allowed— grounds  for— in  «- 
peralj  xii.  764.  ®  * 

In  particular. 

On  point  of  fact,  xii.  764;  on  point  of  law,  xii.  765;  for  non-joinder,  xii.  765. 
i    As  to  particular  forms  of  action. 

Ejectment,  xii.  765,-  replevin,  xii.  766;  scire  facias,  xii.  766. 
As  to  particular  cases. 

On  point  reserved  xii.  766;  on  trial  by  proviso,  xii.  766;  on  undefended  causca. 
XII.  767;  on  Welsh  Judicature  Act,  xii.  767. 

As  to  what  does,  or  does  not,  operate  in  bar. 
tet  xu''767"'""^''  x»-  "^67;  payment  of  money  into  court,  xii.  767;  plea  o( 

'rr?®^"\*''f.  *"*  '""^^   ""^y  ^®  nonsuited,  and  the  party  entitled  to  demand  it,  xii. 
768;  relative  to  motion  and  rule  lor,  xii.  7«8— costs  on,  xit.  768— setting  aside, 

TVmVQTTi-r  Vi^i'i^aSix?^*'^®''  ""''''  ''69— new  trial  after,  xii.  769. 
NpNSUir,  JUDGMENT  AS  IN  CASE  OF. 

«-l*l^K'^o  *""  ^^"^  """^"'^  ""^^  ^"-  '^^^»  ''«^*^'^«  *<>  ^h«n  it  will  or  will  not  be  «How« 
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NONSUIT,  JUDGMENT  AS  IN  CASE  OP. 

Relative  to  when  it  may  be  moved  for — in  King's  Bench, 
In  town  causes,  xii.  770;  in  country  causes,  xii.  771;  in  Common  Pleas,  xii. 
771;  'in  Exchequer,  xii.  772. 

Relative  to  the  niotion  and. rule  for,  and  herein  of  the  plaintiflf's  excuse  for  not 
proceeding,  xii.  77^;  relative  to  the  discharging  of,  and  of  necessary  powers, 
xiL  774 — making4he  rule  absolute,  xii.  775^— costs,  xii.  776. 
NON-TENURE,  xii.  777. 
NORFOLK  CIRCUIT,  xii.  777, 
NORWICH,  xii.  777. 
NOTARY,  xii.  777. 
NOTE  PROMISSORY,  iv.  282. 

NOT  GUILTY,  PLEA  OF.     (See  tits.  Case,  Action  of.  Indictment,  Libel,  Slan- 
der, Trespass,  Trover. ) 
NOTICE  OF  ACTION,  i.  206. 
NOTICE  OF  BAIL,  iii.  130. 

NOTICE  TO  CARRIERS,  v.  94.  (See  1  W.  4.  c.  68,  and  tif.  Carriers.) 
NOTICE  TO  PRODUCE— secondary  evidence  when  admissible  aAer,  ix.  165. 
NOTICE  TO  QUIT. 

Relative  to  when  it  i9,  or  is  not,  essential,  xii.  '778 — by  whom  to  be  given,  xii. 
779 — whom  to  be  given,  xii.  780 — the  time  of  giving,  xii.  781 — at  what  time  lo 
expire,  xii.  781.  .^ 

The  form  of. 
'  By  parol,  xii.  784;  in  writing,  xii.  784;  general  requisites,  xii.  784;  of  in*' 
formalities  in,  xii.  785. 

Relative  to  the  service  of,  xii.  785 — waiver  of,  xii.  786 — effect  of,  xii.  789— t 
admissibilitv  of,  in  evidence,  xii.  789. 
NOTICE  OF  SETOFF,  i.  551;  xiv.  4'28. 
NOTICE  OF  TRIAL,  xv.  154.  156. 
NOVELTY,  no  objection  to  an  action,  xii.  789, 
NUDUM  PACTUM,  vi.  197. 
NUNCUPATIVE  WILL,  xv.  398. 
NUL  TIEL  RECORD,  proceedinf^s thereon,  xiv.  141, 
NULLUM  TEMPUS  ACT,  xii.  80e. 
nuisance!— relative  to  the  definition  of,  xii.  791. 

Relrfiive  to  what  does,  or  does  not,  amount  to — in  general— private,  xii.  791  j 
public,  xii.  792. 
In  particular. 

As  to  bridges.  (See  tit.  Bridges.) — as  to  highways.  (See  tit.  Highway.)--* 
as  to  lights.  (See  tit.  Lights.) — as  to  rivers.  (See  tit.  Watercourse  and  Riv« 
ers. — as  to  ways.  (See  til.  Ways.) — being  a  common  scold,  xii.  792;  by  spread- 
ing infections.  (See  tit.  Indictment,  Misdemeanour.) — by  using  fireworks.  (See 
tit.  Fireworks.) — by  keeping  ferocious  animals.  (Sec  tit.  Animals.) 
By  keeping  disorderly  houses. 

Bawdy   houses.      (See  tit.    Bawdy   Hous^^)-'-cock-pits,  xii.    793;  gamipg 
houses,     (See  tit.  Gaming. — playhouses.     (See  tits.  Licence,  Theatre.) 

Lewdness, — by  bathing,  (See  tit.  Bathing.)  by  indecent  exposure,  xii.  793; 
by  exhibiting  monsters,  (See  tit.  Monsfer.) 

Lotteries,  (See  tit.  Lottery.)  trade,  offences  connected  with,  xii  793. 
Relative  to  the  question  of,  how  determined,  xii.  794;    relative  to  the  abate- 
ment of,  xii.  795;  relative  to  the  efilsct  of  an  acquiescence  in,  xii.  796. 
Relative  to  the  remedies, 

With  reference  to  when  civil  or  criminal  proceedings  may  be  adopted,  xii. 
796;  by  a  quod  pei'mitiat,  xii.  798. 

With  reference  to  a  remedy  by  action  on  the  case, — >when  applicability  of  the 
remedy,. xii.   798;    parties  to  the  actions — plaintiffs,  xii.  798,  defendants,  xii. 
799;  declarations,  xii.  799;  pleas,  xii.  801;  evidence,  xii.  801  {  costs,  xii.  801. 
With  reference  to  the  remedy  by  indictment,  xii.  801 ;  with  reference  to  pre-> 
flttntment,  xii.  802;  \vith  reference  to  iqformations,  xii;  80$. 
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OATH,  xii.  803. 

OBLIGATION.     (See  tits.  Bond,  ParenKand  Child.) 

OBSTRUCTION.     (See  tits.  Highway,  Lights,  Nuisance,  Trade.) 

OCCUPANCY,      (See  tits.   Common,  Copyhold   Estate,  Heir,  Life,   Tenant    for, 

Landlord  and  Tenant,  Master  and  Servant,  Trespass,  Use  and  Occupation.) 
OCCUPATION,  XV.  ';J22. 

OFFENCE.     (See  tits.  Indictment,  Information,  Compounding.) 
OFF-GOING  TENANT,  xii.  44. 
OFFICE  AND  OFFICER, 

In  general, — relative  to  offices, 

Of  the  qualification,  xiti.  %  of  the  election,  xiii.  2,  of  the  duration  of;  xiii.  4, 
of  the  suspension  from,  xiii  4,  what  amounts  to  vacatirfg  of,  xiii.  6,  of  foes  and 
donations,  xiii.  5,  of  the  sale  of,  and  contracts  and  assignment  comiected  with, 
xiii.  5,  of  the  punishment  for  misconduct  in,  xiii.  7. 
Relative  to  officers. 

Authority  of — in  general,  xiii.  7,  in  particular,  (See  tits,  Arrest,  Manslaugh* 
ter,  Misdemeanour,  Murder.)  privileges  of,  xiii.  8 ;  liabilities  of,  xiii.  8:  of  de- 
puties, xiiu  9;  of  officers  of  justice,  xju,  9. 
Relative  to  remedies  connected  with, 

As  to  actions,  (See  tit.  Assize,  Writ  of.  Money  Had  and  Received,  and  par- 
ticular heads.)  as  to  indictments,  (See  tits.  IndictTnent,  and  particular  heads.) 
as  to  mandamus,  (See  tit  Mandamus.)  as  to  quo  warratUo^  (See  tit.  Quo  War- 
ranto.) 

In  particular.  (See  tits.  Army,  Churchwarden,  Constable,  Corporation,  Ex- 
cise and  Custom,  Highway,  Justice  of  the  Peace,  Lottery,  Navy,  Overseers, 
Poor-Rate,  Prison  and  prisoner.  Sheriff,  Watchmen,  Weighte  and  Measures.) 
ORIGINAL  WRIT  AND  PROCESS  THEREON.      (See  also  tits.  Affidavit  of 
-    ]>ebt.  Arrest,  Bail,  Corporation,  Outlawry,  Oyer,  Parliament.) 

Relative  to  the  origin  and  general  nature  of,  xiii.   14;    relative  to  when  an 
original  writ  should  orshould'not  be  adopted,  xiii.    14;  relative  to  the  praecipe 
:for,  xiii.  15;    relative  to  the  fine  payable  on,  arm.  16;    relative  to  how  it  should 
be  directed,  arm.  16;  relative  to  Iidw  and  when  it  should  be  tested  and  made  re- 
turnable, xiii.  17;  relative  to  how  the  want  of,  or  defects  in,  may  be   aided  or 
amended,  xiii.  Itt;  relative  to  the  captos  and  subsequent   proceedings,  xiii.   19; 
of  the  capias^  or  process  by  original,  xiii.  19. 
40RPHANAGE, — custom  of  London  respecting,  xii.  SI 4, 
OUSTER,  xifi.  21. 
4)UTLAWRy, 

In  civil  proceedings. 

Relative  to  outlawries  in  civil  proceedings  in  general, 
As  to  general  nature  of,  xiii.  2:2,  as  to  who  may  or  may  not  be  outlawed  or  wai- 
ved, xiii.  23,  as  to  outlawing  one  of  several  defendants,  xiii.  24,  as  to  what 
court  proceedings  to  outlawry  or  waiver  may  be  adopted,  xiii.  25,  as  to  the  great 
exactness  required  in  the  proceedings,  xiii.  25. 
Relative  to  the  outlawr)Lor  waiver  upon  mesne  process. 

As  to  the  original  writ  and  proces.s,  xiii.  26,  as  to  wijjt  oCexigifacioM^  xiii.  27, 
as  to  the  writ  of  proclamation,  xiii.  27,  as  to  appearing,  putting  in  bail,  &c.,  to 
the  exigent,  xiii.  28,  as  to  when  the  outlawry  is  completed,  xiii.  29,  writ  of  ca» 
pias  uilagcUum — ^general  writ,  xiii.  29 — special  writ,  iii,  31. 

Relative  to  outlawry  on  final  process,  xiii.  31;  relative  to  the  effect  of  death 
on  proceedings  to  outlawry,  xiii.  35;  relative  to  the  escape  of  an  outlaw,  xiii.  35; 
relative  to  the  remedy  against  the  sheriff  for  not  extending  an  outlaw's  property, 
xiii.  36;  relative  to  the  preference  of  an  outlawry  as  against  a  judgment,  xiii.  36; 
as  to  the  pleading  the  outlawry,  i.  12,  29;  as  to  the*  outlawry  of  a  co-defendant, 
xiti.  36. 
Relative.to  the  reversal  of  an  outlawry, 
Grounds  for,  xiii.  37;  who  may  reverse,  xiii.  38. 

Mode  of,— upon  motion  or  by  writ  of  error,  xiii.  38;  application  for,  when  ia 
person  er  by  atteraey,  xm.  40;  of  entering  an  appearance  and  puuiog  in  spe- 
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OUTLAWRY,  con/inii^rf. 

cial  bail,  xiii..  ^0;  of  having  the  record  in  court,  or  moving  to  reverse,  ziii.  41 ; 
evidence,  xiii.  41 ;  costs  nnd  terms  imposed  by  the  courts,  xiii.  42. 

EflTect  of  reversal,  xiii.  43;  declaring  aAer  reversal  of  outlawry,  xiii.  43. 
In  criminal  cashes, 

When  it  may  bo  issued,  xiii,  43;  against  whom  it  may  be  issued,  xiii.  43;  out 
of  what  courts  It  may-  issue,  xiii.  43;  into  what  counties  it  may  issue,  xiii.  43; 
proceedings  in  cases  of  misdemeanour,  xiii.  44;  proceedings  in  cases  of  felony 
and  treason,  xiii.  49;  consequences  of  outlawry  in  criminal  proceedings,  xiii.  49; 
proceedings  subsequent  to  outlawry,  xiii.  49. 
Suffering  an  act  of  bankruptcy,  iii.  615. 
OVERSEERS, 

ReHitive  to  the  places  for  which  overseers  are  to  be  appointed,  xiii.  51. 
ilelative  to  the  persons  who  are  or  are  not,  bound  to  serve  as,  xiii.  56. 
Relative  to  the  appointment  of, 

Time  of,  xiii.  58;  day  nf,  xiii.  59;  how  many,  xiii.  69;  by  whom,  xiii.  60;  man- 
ner of,   xiii.  60;  form  of^  xiii.  60;  of  the   refusal  to  act,   xiii.   6'2;  validity  of, 
how  questioned,  xiii.  63, 
Relative  to  the  duties  of. 

In  general,  xiii.  63;  in  particular, — to  meet  once  a  month,  xiii.  64;'  to  appre« 
hend  pregnafit  women,  xiii.  64.     To  account,  xiii.  64. 

Relative  to  the  rights  of,  xiii.  68 — liabilities  of,  xiii.  68 — disabilities  of,  xiii.  70 
*— authority  being  joint  or  several,  xiii.  70 — displacing  or  removing  of,  and  of  the 
lime  they  continue  in  office,  xiii.  70 — remedies  connected  with, — by  action,  xiii. 
71 ;  by  indictment,  xiii.  71.     Relative  to  the  succeeding  overseers,  xiii.  72, 
OWNERSHIP  OF  SHIPS,  xiv.  639. 

OXFORD  UNIVERSITY,— conusance,  claim  of,  vi.  S'ie;  xv.  ^W. 
OYER, — relative  to  when  it  will,  or  will  not,  be  allowed,  xiii.  T2 — when  the  demand 
is  to  be  made,  xiii.  73 — the  time  for  complying  with  the  demand,  xiii.  74 — judg- 
ment where  the  demand  qf  is  not  complied  wim,  xiii.  74 — effect  of  giving  wher«; 
liol  demandahle,  xiii.  74. 
PALACE,  ARRESTING  WITHIN,  ii.  302. 
PANEL,— relating  to  jury,  xi.  730. 
PAPER-BOOK,  xi .  628. 
PARCENERS,  xiii.  76. 
PAPIST,  xiii.  76. 
PARDONS,  xiii.  77. 

PARENT  AND  CAILD,— relative  to  the  duties  ot  the  parent,  xiii.  83: 
Relative  to  the  rights  of  the  parent. 

To  the  custody  of  the  childs  person,  xiii.  84;  to  correct,  xiii.  84:tO  restrauy 
from  marrying,  xiii.  84;  to  the  property  of,  xiii.  84;  to  the  profits  of  child's  in- 
dustry, xiii.  84;  redress  in  respest  of  injury  to  child,  xiii.  84 

Relative  to  the  liabilities  of  pa^ant^  T^iii.  84 — duty  of  the  child,  xiii.  84. 
PARISH, — statement  in  declaration,  vii.  586;  variance  in  statement  of,  xv.  261;  ofap^ 

prentices,  ii.  80. 
PARISH  BOOKS,— inspection  of,  xi.  2. 
PARISH    OFFICERS,— churchwardens,  v.   434;    constable,  vt.    114;    overseen, 

xiii.  60. 
PARISH  REGISTER,  xiii,  85.  n, 
PARISHIONER,  xiii.  85.  n. 
PARK  AND  PARK-KEEPER,  xiii.86. 
PARLIAMENT, 

Relative  to  the  king. 

In  general,  xiii.  88;  of  his  right  to- exempt  from  serving  in,  xiii.  88;  of  his 
right  to  increase  tlic  number  of  members,  xiii.  88;  of  his  right  to  call  a  parlia- 
ment, xiii.  88. 

Relative  to  the  house  of  lords, 

Of  its  judicial  capacity,  xiii.  89,*  of  individual  members  of, — in  general,  xiii, 
89;  disability  of  to  be  bail,  xiii.  90. 
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PARLIAMENT,  continued. 

Relative  to  the  house  of  eommons,- 

la  its  judicial  capacity,  and  herein  of  the  speaker,  xiii.  90;  as  to  members  of,-^ 
who  eligible  as.  (See  tit.  Election.)  who  entitled  to  vote  for.  (See  tit.  Etectioa.) 
of  the  election, — as  to  the  proceedings  at,  and  of  controverted  elections.  (Seo 
tit.  Election.)  as  to  the  expenses  of.  (See  tit.  Election.)  as  to  the  briber/  ni. 
(See  tits.  Bribery;  Election.)     Disabilities  of  to  be  bail,  xiii.  92. 

Relative  to  the  method  of  conducting  the  business,  and  herein  of  the  royal  «- 
sent,  xiii.  93;  relative  to  the  houses  of  lords  and  commons  as  at  aggregate  bod// 
xiii.  93;  relative  to  the  adjournment,  prorogation,  and  dissolution  of,  xiii.  94. 
Relative  to  the  remedies  against  peers  and  members  of  the  house  of  commoiwy 
By  action,  ■  . 

As  to  the  process, — by  original,  orf it.  95:  by  bill,  xtu.  98 ;  wIibb  sded  with 
unprivileged  persons,  xiiu  101;  when  in  prison,  mi.  101;  of  the  privilege  from 
arrest, — English  peers,  xiii.  101;  Scotch  and  Irish  peers,  xiii.  103;  as  to  menn 
bers  of  parliament,  ariti.  103.   * 

Of  the  appearance,  xttt,  105;  of  the  declaration,  xiii.  105;  <^  castiqg  es- 
sOigns,  xiii.  106;  of  the  execution  against,  xiii.  106. 

By  indictment,  onn.    106,*  by  attachment,  xiti.   106;  onthe4Gea  S.  e.  9S«i 
xiii:   106.' 
PAROL  DEMtJRR  Eft,  ariii.  122. 
PAROL  EVIDENCE, 

Relative  to  when  admissible  in  general,  xiii.  108;  relative  to  when  admissi* 
bieto  supersede  a  written  instrument,  xin.  108;  relative  to  when  admissible  to 
explain  an  ambiguity  in  written  instruments  in  general,  xiii,  109;  relative  to 
when  admissible  to  explain  aa  ambiguity  in  written  instruments  in  particular.- 
(See  tits.  Bills  and  Njotes;  Contracts;  Deeds;  Devise;  Frauds,  Stat,  of;  Wills.) 
relative  when  admissible  to  contradict  or  control  a  written  instrument  in  general, 
xiii.  1 10;  relative  to  when  admissible  to  contradict  or  control  a  written  instru- 
ment in  particular.  (See  tits.  Bills  and  Notes;  Contracts;  Deeds;  Devise; 
Frauds,  Stat,  of;  Will.)  relative  to  when  admissible  to  add  to  or  vary  written 
instruments  in  general,  xiii.  Ill;  relative  to  when  ardmissibJe  to  add  to  or  vary 
Written  instruments  in  particular.  (See  tits.  Bills  and  Notes^  Contracts;  Do- 
yise;  Frauds,  Stat,  of;  Boiid.)  relative  to  when  admissible  to' prove  particular 
usaores  or  custom,  xiii.  Ill;  relative  to  hearsay  evidence,  ix.  174. 
PARTICULARS  OF  DEMAND, 

Relative  to  when  it  will,  or  will  not,  be  granted,  xiii.    1 12, — the  time  when  it 
may  be  applied  for,  xiii.  1 14,.--^he  mode  of  obtaining  it,  xiii.   1 14,— ^ihe  form  ofj* 
xiii.  1 14, — the  effect  of  the  order  for,  xiit.  1 16, — where  two  particulars  are  de- 
livered, xiii.    1  lO, — 4be  conclusiveness  of,  xiii.    ]  16,-^^the  consequences  of  mis- 
lakes  in,  amendment  of,  and  of  the  granting  orders  for  further  particulars,  xiir. 
117, — the  delivery  of  and  effect  of  neglecting  so  to  do,  xtii.  217, — ^the  effect  of 
upon  the  evidence,  xiii.  1 18, — when  it  is  available  fpr  the  adverse  party,  xiik 
120. 
PARTICULARS  OF  NAMES  AND  RESIDENCE,  xiii.  121. 
PARSON.     (See  tit.  Ecclesiastical  Pfersons.) 
PARTIES  TO  ACTION, 

Relative  to,  in  general, 

With  reference  to  plahitiifs,  xiii.  124;  with  reference  to  defendants,  xiii.  1^4. 
Relative  to,  in  particular. 

With  reference  to  the  form  of  action,  or  subject  matter,  xiii.  126;  wiih  refer- 
ence to  the  particular  character,  or  capafcity  of  the  party,  xiii.  126. 

Relative  to  when  advantage  of,  there  being  improper  parties,  may  be  takea^ 
— wiih  reference  to  the  form  of  actioi^or  subject  matter,  xiii,  127;  with  refer-- 
cnce  to  the  particular  character  or  capacity  of  the.party^  xiii.  128. 

Relative  to  how   advantage  may  be   taken  of,  there  being  improper  parties, 
xiii.  128. 
PARTITION, 

Relative  to  partitions  by  joint  tenants,  xiii.  137, — coparceners;  xiii.  138, — ten- 
ants in  common,  xiii.  139,-— deed,  xiii.  140. 
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PARTNERS  AND  PARTNERSHIP,— definition  of,  xiii.  144. 

Of  the  number  of  individuals  allowed  in  partnerships, — public,  xiii.  144:  pri- 
vate, xiii.  141. 

Of  the  persons  who  may,  jor  may  not,  become  partners,  xiii.  145. 

Of  the  creation  of  partnerships, 

Public, — by  consent,  xiii.  145;  by  letters  patent,  xiii.  145;  by  charter  or  stat- 
ute, xiii.   146;— private,  xiii.  146. 

Aa  regards  partners  themselves, — impliedly,  xiii.  146;  expressly,  xiii,  147; 
—as  regards  third  persons,  xiii.  148. 

Of  the  partnership  property, 


As  to  personal  properly, — contribution  at  outset  of  partnership,  xiii.  153; 
acquired  during  partnership,  xiii.  153. 

As  to  real  property,  xiii.  151;  as  to  the  management,  xiii.  154;  liability  ot, 
— to  di»tringa$^  xiii.  154;  to  fieri  JaciaSj  xWi,  154;  to  extents,  xiii.  155. 

Of  the  authority  of  one  partner  to  bind  the  firm,  and  of  the  responsibility  of 
partners  for  each  other, — in  general,  xiii.  156;  in  particular, — by  admissions,  xiii. 
156;  as  to  bankrupts,  xiii.  157;  by  bills  and  notes, — by  one  in  name  of  the  firm, 
xiii.  157;  effect  of  fraud,  and  stipulation  Restraining  each  other  from  using  name 
of  the  firm,  xiii.  160;  of  notice  that  the  firm  will  not  be  liable,  xiii.  162;  when 
by  a  partner  l>elonging  to  two  firms,  xiii.  162;  when  accepted  by  a  firm  who 
afterwards  take  in  a  new  partner,  xiii.  163;  when  after  dissolution,  and  notice 
(hereof  in  the  Gazette,  xiii.  163;  notice  of  dishonour,  to  whom  to  be  given,  xiii. 
164;  a(\er  an  act  of  bankruptcy,  xiii.  165;  afier  death  of  one  of  the  partners, 
xiii.    165;  effect  of  giving  time  to  one  of  several  partners,  xiii.  166. 

By  deed,  xiii.-  166.  guarantee,  xiii.  168.  insurance,  xiii.  169.  legal  procee- 
dings, xiii.  169.  libel,  xiii.  169.  loans  of  money,  xiii.  169.  notice,  xiii.  170. 
payment,    xiii.  170.  pledge,  xiir.   170.  purchase,  xiii.  171.    receipt,  xiii.   171. 

Release, — by  one  partner,  xiii.   172,  to  one  partner,  xiii.   172. 

By  representation,  xiii.   173.  sales,  xiii.   173.  submission  to  arbitration,  173. 
tender,  xiii.    173.  trespasses,  xiii.    173.  torts  and  negligence,  173. — effect  of 
adoption,  xiii.   176. 

Of  the  remedies  between,  by  and  against,  third  persons,-^between  partners. 

At  law, — form  of  act  ion  ,^7— account,  xiii.  176,  assumpsify  xiii.  176,  coyenant, 
xiii.   178,  ejectment,  xiii.   179,  trover,  xiii.    179,— of  the  parties  to,  xiii.   179. 

Inequity,  xiii.   182,'  by  arbitration,  xiii.   182. 

By  partners  against  third  persons, 
At  law, — fern  of  action,  er  contractu,  xiii.   182,  esdeliclo\  xiii.  183, — of  the  par- 
iiesy-^r^x  conlractUy  xiii.  iSS^  ex  delicto y.  186. 

Of  the  affidavit  to  hold  to  bail,  xiii.  186;  pleas,  xiii,  186;  evidence,  xiii.  187; 
— in  equity,  xiii.  188. 

By  third  persons  against  partners. 

At  law, — of  the  form  of  action, — ex  coniract»j  xiii.  188  ex  delidOj  xiii,  190. 
— of  the  parties, — ex  conlraclu,  xiW.   190.  ex  delicto,  xiii.   193. 

Of  the  appearance,  xiii.  194;  of  the  nolle  prosequi^  xiii.  194;  of  the  pleas,  xiii. 
1^4;  of  the  evidence,  xiii.  194;  of  the  execution,  xiii.  196.     In  equity,  xiii.  198. 

Proceedings  at  the  snit  of  the  crown,  xiii.  198;  in  case  of  the  death  of  one  or 
all  the  partners,— by  surviving  partners,  xiii.  199;  against  surviving  partners,  xiii 
200.     Of  set-off  connected  with,  xiii.  201. 

Of  dormant,  nominal,  and  outgoing  partners,  xiii.  201. 

Of  bankruptcy,  connected  with. 

Of  the  bankruptcy,  xiii.  202;  of  the  petitioning  creditor,  xiii.  202,-  of  the 
commission,  xiii.  203;  of  the  opening  the  commission,  and  declaring  the  bank- 
ruptcy, xiii.  204;  of  the  provisional  assignment,  xiii.  204;  of  the  proving  under 
the  commission, — as  to  joint  conmission,  xiii.  204;  as  to  separate  commission, 
xiii.  205;  as  to  both  joint  and  separate,  xiii.  205;  as  to  proof  by  partners  against 
each  other,  xiii.  205. 

Of  the  assignment,  xiii.  206;  of  the  assignees,  xiii.  2J6;  of  the  dividend,  xiii. 
206;  of  the  supersedeas,  xiii.  206;  of  the  certificate,  xiii.  206;  of  the  bankrupt, 
xiii.  207;  of  actions  by  and  against  partners,  xiii.  207« 
VOt,  XV.  57 
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PARTNERS  AND  PARTNERSHIP,  continued. 
Of  the  dissolution  of, 


riage,  xiii.  212. 
PART  OWNER,  xiv.  637. 
PARTY  WALLS, — Relative  to  the  ownership  in,  xiii.  213;  relative  to  what  walla  the 

building  act  extends  to,  xiii.  213;  relative  to  the  notice   of  the  building  of,  xiii. 

213;  relative  to  the  liability  to  the  expenses  of,  xiii.  214;  relative  to  the  action 

for  the  expenses  of,  and  for  pulling  the  wall  down,  or.  improperly  erecting  it,  xiii. 

217;  relative   to  the- rights  and  obligations  of  landlord   and   tenant   respecting, 

xiii.  218;  relative  to  the  action  for  penalties  for  not  complying  with  the  building 

act,  xiii.  218. 
PATENTS  FOR  INVENTIONS— Relative  to  by  whom  they  may  be  granted,  xiii. 

Relative  to  for  what  they  may  be  granted. 

As  regards  new  manufactures,  xiii.  2^21 — additions  or  improvements  to  old  ar- 
ticles, xiii.  222--a  combination,  or  arrangement  of  things  already  known,  xiii. 
224 — a  mere  philosophical  principle,  xiii.  225 — foreign  inventions,  xiii.  226. 

Relative  to  whom  they  may  be  granted,  xiii.  227;  for  what  term  they  may  be 

granted,  xiii.  228;  the  form  and  requisites  of  the  patetit,  xiii.  228. 

The  speciHcatiofi.  '  ^  , 

General  requisites,  xiii.  22S;  enrolment  of,  xiii.  233. 

The  construction  of  letters  patent,  xiii.  233;  the  practical  mode  of  obtaining 
the  patent,  xiii.  233;  the  assignment  of  the  patentee's  rights  and  interest,  and  of 
permission  to  use,  xiii.  234;  a  patent  being  the   subject  of  a  trust  or  of  a  devise 
xiii.  237.  * 

The  remedies  for  an  infringement. 

As. to  what  amounts  to  an  infringement,  xiii.  237. 

As  to  remedies. 

At  law— form  of  action,  when  sustainable,  xiii.  237;  parties  to,  xiii.  238- 
pleadings,  xiii.  238;  evidence,  xiii.  238;  new  trial,  &c.  ^pc.  xiii.  239;  inequity! 
xiii.  239.  >         n    /> 

Repealing  or  canceUing  grant  of,  xiii.  239, 
PATRON,  i.  303  66  ; 

PATTERNS,  xiv.  2.       . 
PAUPER,  xiii.  272. 
PAWNBROKER,  xiii.  240. 

PAY  RATES  AND  TAXES-covenant  to,  vii .  188. 
PAYMENT.  ' 

Of  the  parties  between  whom  a  right  to  receive  payment,  or  a  liability  to  pay 
may  be  created,  vii.  526;  of  the  mode  of  creating  a  right  to  receive  payment,  or 
a  liability  to  pay,  vii,  528.  . 

Of.  the  lime  and  mode  in  which  a  legal  paymertf  may  be  made— of  the  time 
of  payment,  xiii.  244. 

W  the  mode  of  payment. 

With  reference  to  the  amount,  xiii.  244;  with  reference  to  the  value  of  the 
money  XIII.  244;  with  reference  to  the  thing  given  in  payment.  (See  tits.  BiUs 
of  Jf^xchange  and  Promissory  Notes,  Bonds.) 

With  reference  to  by  and  to  whom  a  payment  may  be  made— in  general,  xiii. 

In  particular.     (Sec  tits.  Baron  and  FemCj  Priijcipal  and  Agent.) 
With  reference  to  the  duty  of  the  payer  to  seek  the  payee,  xiii,  245;  with  re- 
Terence  to  transmitting  money  by  the  post,  xiii.  246. 

Of  the  appropriation  of  payments  where  there  are  distinct  and  separate  tc^ 
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PAYMENT,  continued. 

counts,  xiii.  246;  of  the  tender  of  payment.     (See  tit.  Tender.)— of  payments 
once  made  being  recoverable   back.     (See  tit.  Money  had  and  received.) — ap- 
plication of  payment,  xiii.  249;  of  pleading  payment,  xiii.  249. 
Of  evidence  of  payment. 

Of  presumption,  iv.  639;  of  actual  evidence  of.     (See  tit.  Receipt.) 
PAYMENT  OF  MONEY  INTO  COURT. 

When  or  when  not  allowed — in  general,  xiii.  251. 
In  particular. 

As  regards  particular  forms  of  action — assumpsUj  xiii.  252;  covenant,  xiii. 
263. 

Debt.     On  bond,  xiii.  254;  for  penalties,  xiii.  254;  for  rent,  xiii.  256, 

Trespass,  xiii.  255;  trover,  xiii.  255. 

Ah  regards  particular  causes  of  action. 

For  non-residence,  xiii.  255;  for  dilapidations,  xiii.  ^56\  on  policies  of  insur- 
ance,  xiii.  256;  for  canal  tolls,  xiii.  256;  for  false  returns^  xiii.  256. 

As  regards  particular  persons. 

By  one  of  several  defendants,  xiii.  256;  by  excise  and  customs,  officers  of^ 
and  justices  of  the  peace,  xiii.  257;  as  to  executors  and  administrators,  xiii. 
267, 

As  regards  several  counts  or  breaches^  xiii.  268. 

Of  the  motion  for^  xiii.  258;  of  the  rule  for,  and  relative  to  the  mode  of  bring- 
iog  it  in,  xiii.  259. 

Relative  to  aOer  it  has  been  brought  into  court. 

Appliciktion  of,  xiii.  259 ;  of  the  recovering  back  or  restitution  of,  xiii.  260. 

Proof  of,  xiii.  261;  its  legal  effect,  and  evidence  of  what,  xiii.  261;  relative 
to  the  taking  the  money  out  of  court,  xiiu  265;  of  the  proceedings  in  action  af- 
ter, xiii.  266;  of  the  objections'to,  how  taken  or  waived,  xiii.  266;  effect  of  the 
death  of  the  payer,  xiii.  266;  of  co^ts  connected  with,  xiii.  S67. 
PEACE,  ARTICLES  OF,  ii.  358. 
PENAL  STATUTES,  ACTIONS  ON. 

Relative  to  when  sustainable  in  general,  xiii,  276 — when  sustainable  in  parti- 
cular. (See  tits,  according  to  subject  matter,  as  Bribery,  Extortion,  Game,  &e.) 
the  form  of  action,  xiii.  281 — the  time  within  which  it  must  be  brought,  xiii.  282 
— the  court  in  which  it  must  be  brought,  xiii.  285 — preliminary  proceedings  be- 
fore action  is  brought,'  xiii.  287. 

The  process. 

As  to  serviceable,  xiii.. 288;  as  to  bailable, xiii.  288. 

The  pleadings. 

Declaration — venue,  xiii.  289;  when  title  of  act  to  be  set  out,  xiii.  292;  whea 
act  itself  to  be  set  out,  xiii.  292;  showing  offence  to  be  within  the  statute,  xiii. 
294;  when  to  cohclude  thai  the  offence  is  contrary  to  the  statute,  xiii.  296— 
amending  declaration,  i.  505;  Fleas,  xiii.  296- 

Staying  proceedings  on  payment  of  penalty,  xiii.  296. 

nPhe  evidence 

For  the  plaintiff,  xiii.  296,  for  the  defendant,  xiii.  297,  competency  of  witnes- 
ses, xiii.  297.  -    ...  ^  . 

J^olU  proseqnty  xiii.  298;  the  judgment,  and  arresting  of,xiii.  298;  the  coats, 
xiii.  298;  writs  of  error  on,  xiii.  299;  compounding  penal  actions,  vi.  25. 
$>ENALTY,  xiii.  299. 

PENDENCY  OF  A  PRIOR  ACTION,  it.  747. 
PERFORMANCE,  xiii.  301. 
PERFORMANCE  OF  COVENANTS,— bond  for,  vii.  444, 

PERJURY,  ^    ..,  _^ 

Definition  of.  xiii.  303;  who  may  be  guUty  of^  xiu.  303. 

At  common  law, 

Of  the  requisites  to  constitute,  .  j.  .  i 

The  oath  or  affirmilion  must  be  false,  «ti.  304;  and  taken  m  a  judic:al  pro- 
ceedingjjriu.  305;  before,  competent  authority,  xtii.  307;    absolutely,  dt liber- 
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atelj,  and  intentionally,  xiii,  308;  and  be  material  fo  the  matter  in  question,  xm. 
309. 

Of  the  indictment, 

Who  may  be  joined,  xiii.  310,  venue,  xiii.  310,  time,  xiii.  311,  indictmeDt, 
Xiii.  3L2,  statement  of  the  oath,  xiii.  315,  statement  of  the  matter  sworn  to,  zm. 
316,  statement  that  the  defendant  swore  falsely,  xiii.  317,  statement  of  the 
authority  before  whom  taken,  xiii.  318,  statement  of  the.  inuendues,  xiii.  318^  of 
the  conclusion,  xiii.  320,  of  the  quashing,  xiii.  320. 

Of  the  plea,  xiii.  321. 

Of  the  evidence, 

Of  the  oath  as  laid,  xiii.  321,  of  the  matter  sworn  to,  xiii.  322,  of  the  author- 
ity to  administer,  xiii.  S'J2,  that  defendants  swore  in  substance  and  effect,  xiiL 
322,  identity,  xiii.  323,  of  the  Nisi  Prius  Record,  xiii.  324. 

Of  the  witnesses,  xiii.  324;  of  the  trial,  xiii.  326;  of  the  pttnishment,  xiii.  32S. 

By  statute, — ^in  general, 

Of  the  offence,  xiii.  326,  of  tho  indictiYient,  xiii.  327,  of  the  evidence^  xiik 
328,  of  the  punishments  and  costs,  xiii.  328. 

In  particular. 

As  to  annuities,  (See  48  Geo.  3.  c.  142,  52  GSoo.  3.  c.  V29)  as  tobankrapC9» 
(See  6  Geo.  4.  c.  16.)  as  to  courts  martial,  (See  22  Geo.  2.  c.  33.)  excise  and 
custom,  (See  43  Geo.  3.  c.  94,  56  Geo.  3.  c.  10.3,  5o  Geo.  3.  e.  113,  6  Geou 
4.  c.  106.)  as  to  exchequer  bills,  (See  51  Geo.  3.  c.  15.)  as  to  insolvent  debtor% 
(See  7  Geo.  4,  c.  57.)  as  to  Irish  courts,  (See  5  Geo.  3.  c.  157.)  as  to  mutfoy 
acts,  (See  6  Geo.  4.  c.  5.)  as  to  naval  stores,  (See  39  &  40  Geo.  3.  c  87.)  as 
to  passengers  to  foreign  settlements,  (See  48  Geo.  3.  56,^  as  to  pilots,  (See  48 
Geo.  3.  c.  104.  ]a6  to  prize  money,  (See  1  &.  2  Geo.  4.  c  61.)  as  to  qoarantine, 
(See  6  Geo.  4.  c.  78.)  as  to  slave  trade,  (See  5  Geo.  4.c.  113.)  as  to  stamp 
duties,  (See  $5  Geo.  3.  c.  184.)  as  to  wills  and  letters  of  seamen,  (See55Gedk 
a  c,  60.) 

Of  subornation  of^ 

Of  ihe  offence,  xiii.  329;  of  the  indictment,  xiii.  329;  o/  (he  evidence^  xiiL 
330;  oPthe  punishment,  xiii.  330. 

Effect  of  conviction  of,  xrii.  330. 
PEW,— relative  to  the  right  to, 

In  general,  xiii.  332;  by  a  faculty,  xiii.  333;  by  prescrrptioi^  xiii.  334. 

Relative  to  the  legal  proceedings  connected  with. 

As  to  the  court,  xiii.  .9.^6,  ns  to  the  form  of  action,  xiii.  337;  as  to  the  dtcUf 
ration,  xiii.  339;  as  to  the  evidence,  xiii.  341. 
PHYSICIANS, 

Relative  to  the  college  of  physicians,  xiii,  343;  relative  to  the  privileges  of 
physicians,  xiii.  345;  relative  to  the  fees  of,  xiii.  346;  relative  to  mala  praxis 
by,  xiii.  346.    '  '^ 

PIEPOUDRE,  COURT  OF,  xiii.  347. 
PIRACY, 

Relative  to,  at  common  law,  xiii.  348. 

By  statute — of  principals,  xiii.  349,  of  accessories,  xiii.  352. 

Proceedings  for,— indictment,  xiii.  353;  evidence,  xiii.  353;  puniehmeiit^ xiiL 

PIRATING  LITERARY  WORKS,  vi.  572. 

PISCARY,  ix.  673.  - 

PLEADING, 

Relative  to  the  parties  to, 

In  general,  (See  fU.  Parties  to  Action.)  in  particuhir,  (See  tit .  Parties 4o  Ae^ 
tion.)  .  • 

Relative  to  the  .pleading  in  general. 

With  reference  to  the  facts  necessary  to  be  sfate^  in  pleading,— as  to  facts  of 

*-  which  the  courts  take  judicial  notice,  xiii.  363;  as  to  presumptions  and  inference 

Qt  iaw,  xiii.  J67;  as  to  mere  matters  of  evidence  as  proof,  xiii.  367;  m  |o  mat- 
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tera  of  which  the  opposite  party  is  supposed  to  be  more  cognizant,  xiii.  367:  av 
to  iTintlers  of  practice,  xiii.  368. 

With  reference  to  the  mode  of  stating  facts,— with  reference  to  the  certainty 
requisite  in  general,  xiii.  368— actual  requisites' in  declaration,  vii.  581— certain- 
ty requisite  in  pleas.  (See  tit.  Pleas  )— certainty  requisite  in  replication.  (See 
tit.  Replication  )—cerlainty;in  rejoinder.  (See  tit.  Rejoinder.)— pleadings  being 
bad  for  duplicity  in  general,  xiii.  369 — unnecessary  and  superfluous  statements, 
xiii.  370 — repugnant  statements,  xiii,  313. 

Relative  to  the  mode  of  construing  pleadings, — in  general,  xiii.  372. 

Relative  to  pleading,  with  reference  to  the  form  of  action  or  subject  matter, 
xiii.  357 ;  pleadings  with  reference  to  the  particular  character  or  capacity  of  the 
P®!:^^'/*"*  ^^^}  '^®  pleadings  with  reference  lo  injuries  to  real  property  corporeal, 
xiii.  359;  pleadings  with  reference  to  injurieis  to  real  property  incorporeal,  xiii.360; 
pleadings  with  reference  to  injuries  to  personal  property,  xiii.  360;  the  pleadings 
with  reference  to  injuries  to  persons  individually,  xiii.  361;  the  pleadings  with 
reference  to  injuries  to  persons  relatively,  xiii,  36^2;  the  pleadings  for  recovering 
penalties  in  penal  statutes,  xiii.  36^;  pleadings  with  reference  to  joining  distinct 
and  different  causes  of  action  in  the  same  pleadings.  (See  tils.  Misjoinder,  Non- 
joinder, Partner.)  pleadings  with  reference  tu  joining  distinct  and  different  rights 
and  interests  in  the  same  pleadings.  (See  tits.  Bankrupt,  Baron  and  Feme,  Ex.- 
ecutors  and  Administrators,  Misjoinder,  Nonjoinder.) 

Relative  to  pleadings  with  reference  to  its  division  into  constituent  parts. 

Of  the  pravipe.  (See  tit.  Original.)  of  the  declaration.  (See  tit.  Declaration.)) 
of  imparlance.  (See  tit.  Imparlance.)  of  craving  oyer,  (See  tit.  Oyer.)  of  plea8> 
in  abatement,  and  to  Ihe  jurisdiction.  (See  tit.  Abatement,  Pleas  in.)  pleas  ii» 
bar.  (See  tit.  Pleas.)  replication.  (See  tit.  Replication.)  rejoinder.  (See  tit. 
Rejoinder)  sur-rejoinders  (See  tit.  Sur-rejoinder,)  rebutters.  (See  tit.  Rebut-^ 
ters.)  sur-rebutters.  (Seetit.  Sur-rebutlers.)  demurrers.  (See  tit.  Demurrer.) 

Relative  to  the  mode  of  taking  advantage,  and  the  pleadings  being  erroneouSy 

By  demurrer.  (See  tit.  Demurrer.)  by  writ  of  error.  (See  tit.  Error,  Writ  oCj 
by  signipg  of  judgment.  (See  tit.  Judgment.)  by  a  repleader  being  awarded.. 
(See  tit.  Repleader.)  by  arresting  the  judgment.  (See  tit.  Judgment,  Arresting: 
of)  by  judgment  of  non  obslante  veredicto.  (See  tit.  Judgment.) 

Relative  to  the  mode  of  rectifying  errors  in  pleadings.  (See  titt  Amendment.)^ 
PLEAS, — of  the  parties  to, 

With  reference  to  the  form  of  action,  and  subject  matter,  xiii.  372^,  with  refer-' 
ence  to  the  particular  character  or  capacity  of  the  party,  xiii,  375. 

Of  the  several  kinds  of  pleas, 

In  abatement.     (See  tit.  Abatement.)  in  bar, 

With  reference  to  the  form  of  action  and  subject  matter,  xiii.  476;  with  refer- 
ence to  the  particular  character  or  capacity  of  the  party,  xiii.  378;  with  refer- 
ence to  the  form  and  qualities  of  a  plea  in  bar,-=— the  commencement, — the  title 
of  the  court,  xiii.  381 ;  the  title  of  the  term,  xiii.  381 ;  names  of  the  parties  to  the 
suit,  xiii.  381 ;  statement  of  appearance  afid  defence,  xiii.  382;  statement  of 
actio  91091,  .xiii.  38^2.  statement  of  whether  plea  is  an  answer  to  whole  or  part  of 
declaration,  xiii.  383;  statement  of  oyer,  ^84. 

Matter  of  defence, — what  ought,  or  ought  not,  to  be  stated,  xiii.  384;  of  the 
matter  stated  being  triable,  xiii.  385;  of  the  plea  answering  the  whole  declara- 
tion, xiii.  385;  of  the  plea  containing  answer  to  separate  counts,  xiii.  389;  of  the 
plea  containing  superfluous  matter,  xiii.  391. 

Denial  of  the  cause  of  action, — of  the  general  issue  in  general,  xiii.  391;  of 
of  the  general  issue  in  pafticular  actions, — in  assumpsit^  xiii.  392;  in  debt. 
(See  tit.  Debt.)  in  covenant.  (Seetit.  Covenant.)  *in  account.  (See  tit.  Ac- 
count.) in  detinue.  (See  tit.  Detinue.)  in  case.  (Seetit.  Case.)  in  trover. 
(See  tit.  Trover.)  in  replevin.  (See  tit.  Replevin.)  in  trespass.  (See  tit. 
Trespass.)  in  ejectment.  (See  tit.  Ejectment.)  Of  a  special  plea  amounting  to 
the  general  issue,  xiii.  398;  of  a  general  traverse  or  denial  of  a  particular  fact, 
'     xiii.  398;  of  a  special  traverse,  xiii.  398;  of  what  matters  maybe  traversed^ 
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xiii.  399;  of  the  forms  and  qualities  of  a  traverse,  xiii.  400;  of  stating  groundb 

of  avoidance,  xiii.  401;  of  slating   grounds  of  discharge,  xiii.  401;  of  stating 

'  matters  in  excuse,  xiii.  401;  ot  felalin^  raauers  in  justification,  xiiL  401 ;  of  sU- 

ting  matters  of  estoppel,  xiii.  402;  of  giving  colour  in  a  plea,  xiii.  402;  of  the 

inode  of  stating  the  defence,  j  .     .      %     i 

As  to  the  plea  corresponding  with  the  time  stated  in  the  declaration,  xiii.  403; 
as  to  the  plea  corresponding  with  the  place  stated  in  the  declaration,  xiii.  403; 
as  to  the  plea  corresponding  with  the  declaration  in  other  respects,  xiii.  404;  as 
to  the  degree  of  certainty  required,  xiii.  404;  as  to  the  statement  being  positive, 
xiii.  405;  as  to  the  statement  not  being  repugnant,  xiii.  405^  as  to  the  statement 
being  true,  xiii.  405;  as  to  the  protestations  in,  xiii.  406. 

Conclusion  of, 

In  general,  xiii.  406;  when  to  conclude  to  the  country,  xiii.  406;  when  to 
conclude  with  a  verification,  xiii.  408;  prayer  of  judgment,  xiii.  409;  defects 
in  conclusion  of  plea  when  aided,  xiii.  410. 

Of  several   pleas. 

When  allowed  in  general,  xiii.  410;  right  to  plead  several  pleas  confined  to 
'  courts  ot  record,  xiii.  410;  what  double  pleas  allowed  to  be  pleaded  together, 
xiii.  410;  each  plea  mu.sl  be  valid  and  perfect  in  itself,  xiii.  417;  form  of,  in  gen- 
eral, xiii.  417;  motion  for  leave  to  plead  several  matters,  xiii.  417;  judge's  or- 
der for,  in  vacation,  xiii.  418;  consequences  of  pleading  double,  without  leave, 
xiii.  41*9;  costs  on,  xiii.  419. 

Of  sham  pleas,  xiii.  419;  of  pleas  by  several  defendants. 

When  thev  may  join  or  must  sever,  xiii.  423;  consequences  of  their  joining, 
xiii.  424. 

Construction  of  pleas,  xiii.  426. 

Defects  in  pleas,  when  aided  or  amended,  xiii.  426;  notiee  to  plead,  xiii.  427; 
time  for  pleading,  xiii .  427 , ' 

In  abatement,  i.  32;— ^in  bar, 

In  the  King^s  Bench, — when  plaintiff  declares  absolutely^  xiii.  4^7;  when 
plaintiff  declares  de  bene  esee,  xiii.  428;  after  an  imparlance,  xiii.  429;  of  term's 
notice,  xiii.  430;  after  delivery  of  oyer,  particulars  of  deinand,  xiii.  431;  after 
amendment,  xiii.  432. 

In  the  Common  Pleas,  xiii.  432;  in  the  Exchequer,  xiii.  4)2; — rule  to  plead, 
jkiii.  432;  demand  of  pica,  xiii.  434;  further  time  to  plead,  xiii.  438. 

When  defendant  must  plead  issuably,  xiii..  441; — of  signing,  xiii.  443;  of 
delivering  or  filing  pleas,  xiii.  443;  of  searching  for,  xiii.  444;  of  signing  judg- 
ment for  want  of.  (See  tit  Judgment.)  of  adding  or  withdrawing  plea,  xiii.  444^ 
of  abiding  by, 

Iq  King's  Bench,  xiii.   445;  in   Common  Pleas,  xiii.  446;— of  amending. 
(See  tit.  Amendment.)  of  setting  aside,  xiii.  .439;  of  pleas  puis  darrein contin^ 
vance.     (See  tit.  Puis  Darrein  Continuance)  of  pleas  to  new  assignment.    (See 
tit   New  Assignment.)  of  demurring  to  pleas.  (See  tit. Demurrer.) 
POLL  AT  ELECTIONS,  viii.  664. 
POLL   CHALLENGE  TO,  OF  JURIES,  xi.  739. 
POLICY  OF  INSURANCE,  FORM  AND  REQUISITES  OF,  xi.  95. 
POLICY-BROKER,  xi.  620. 
POLYGAMY,  

Relative  to  the  definitronof,  xiii.  448; — when,  or  when  not,  pumishable  by  tber 
temporal  courts,  xiii.  449;— its  being  an  ecclesiastical  offence,  xiii.  450;^— the 
indictment  for,  xiii.  450;— the  evidence,  xiii.  461; — the  punishment  for,  xiit. 
461. 

POOR,  .  ^  ^ 

Relative  to  the  persons  who  are,  or  are  not,  to  be  deemed  so,  xiii.  457. 

Relative  to  the  rate,— of  the  local  divisions  subject  to,  xiii.  467;  of  the  chardr^ 
wardens  connected  with, 

Of  the  persons  who  are,  or  are  not,  bound  to  serve,  of  the  choice  and  swear- 
ing of«  of  the  duties  of,  of  the  rights,  of  the  liabilities  of,  of  the  disabilitiea  of, 
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of  their  authority  being  joint  and  several,  as  to  the  time  they  continue  in  office, 
remedies  by  and  against,  remedy  by  one  churchwarden  against  another.  (See 
tit.  Churchwardens). 

Of  the  overseers  connected  with, 

Of  the  places  for  which  overseers  are  to  be  appointed,  who  are,  or  are  not, 
bound  to  serve  as,  of  the  appointment  of,  of  the  duties  o£,  of  the  rights  of,  of 
the  liabilities  of,  of  the  disabilities  of,  of  the  authority  being  joint  and  several, 
of  the  displacing  and  removing  of,  and  of  the  time  they  continue  in  office,  of 
the  remedies  connected ^  with,  of  the*  succeeding  overseers.  (See  tit.  Over- 
seers.) 

Of  the  making  of,  xiii.  458. 

Of  the  person  subject  to, — in  general^  xiii.  459;  with  respect  to  the  occupa- 
tion of  real  property, 

Of  the  persons  who  can,  or  cannot,  be  deemed  occu piers j^^burgesses  stock- 
ing a  common,  xiii.  464;  college  porters,  xiii.  465;  officers  of  Chelsea  Hospital, 
xiii.  465;  joint  occupiers,  xiii.  466;  lunatics,  xiii.  466;  persons  living  rent-free, 
xiii.  466.  prisoners,  xiii  466;  servants,  xiii.  166;  soldiers,  xiii.  467;  tithe  ow- 
ners, xiii.  478;  toll  porters,  :rut.  468 ;  trustees  letting  aftermath,  artti.  469. 

As  to  the  benefit  which  must  be  derived  to  constitute  an  occupation, — there 
must  be  a  profit,  xiii.  469;  as  to  chapels,  xiii.  472;  as  to  charities,  xiit.  473;  as 
to  crown  property,  xiii.  477;  as  to  leases  of  exhausted*  coal  mines,  xiii.  479;  as 
to  meeting  houses,  xiii.  480;  as  to  pews,  xiii.  480;  as  to  public  property,  xttt. 
480;  as  to  tenants  who  have  made  hard  bargains,  itvi.  484. 

As  to  a  special  occupation  xiii.  484;  as  to  a  distinct  occupation,  xiii.  485; 
With  respect  to  the  occupation  of  personal  property,  xiii.  485 

Of  the  property  which  is,  or  is  not,  reteable, — in  general,  xiii.  488. 

Real, — artificial  productions,  xiii.  489;  billiard  table  annexed  to  a  house,  xiii, 
489;  brick  land,  xiii.  489;  carding  machine, xiii.  489;clay  pits,  xiii.  490;  commons, 
xiii.  490;  docks,  xiii.  491;  ecclesiastical  dues,  xiii.  491;  farm  tin,  xiii.  492;  fish- 
ery, xiii.  493;  gardens,  xiii.  494;  herbage  and  pannage,  xiii.  494;  houses,  xiii. 
495;  improvements,  xiii.  495;  land,  xiii.  495^  lime-works,  xiii.  495;  locks  and 
tunnels,  xiii.  495;  lot  and  cope,  xiii.  497;  lot,  toll,  &c.  of  calamine,  xiii^  497; 
raalt-house,  xiii.  498;  manors,  xiii.  498;  mills,  xiii.  499;  mineral  springs,  xiii. 
499;  mines,  xiii.  499;  New-River,  xiii.  504;  profits,  xiii.  504;  rent,  xiii.  504; 
reservoirs,  xiii.  505;  slate-works,  xiii.  507;  soke-mill,  xiii.  507;  springs,  xiii. 
507;  timber,  xiii.  507;  tithes,  xiii.  507;  tolls, — bridges,  xiii.  508,  canals,  xiii. 
510,  ferries,  xiii.  513,  lighthouses,  xiii.  512,  locks,  xiii.  513,  markets,  xiii.  513, 
navigation,  xiii.  513,  sluice,  xiii.  513,  turnpike,  xiii.  514;  towing-path,  xiii.  514; 
underwood,  xiii.  515;  wasteland,  xiii.  517;  water,  xiii.  517;  way  leave,  xiii. 
518;  weighing  machine,  xiii.  518. 

Personal,— billiard  table,  xiii.  518;  furniture,  xiii.  519;  money,— in  the  funds, 
xiii.  519,  at  interest,  xiii.  519,  in  the  owner's  possession,  xiii.  520;  packets  and 
ships,  xiii.  520;  personal  labour,  xiii.  520;  stock  in  trade,  xiii.  521. 

Where  realty  and  personalty  are  occupied  together,  xiii.  525;  where  land  is 
invested  by  the  statute  with  properties  of  personalty,  xiii.  527;  of  exemptions  by 
statute,  xiii.  527. 

Of  the  place  in  which  the  property  is  subject  to  be  rated,  xiii.  526;  of  the 
proportions  of,  xiii.  534;  by  whom  to  be  made,  xiii.  540;  of  the  time  for  which 
the  rate  is  to  be  made,  xiii.  540.  form  of,— description  of  the  property,  xiii.  542; 
must  be  equal,  xiii.  542;  statement  of  the  sum,  xiii.  542;  appeal  against,  xiii . 
542;  quashing  and  amending,  xiii.  542. 

Of  the  allowance  and  publication  of,  xiii.  543;  of  the  application  of,  xiii.  544; 
of  double  rates,  xiii.  545;  of  rates  in  aid,  xiii.  546. 

Of  the  manner  of  compelling  payment  of. 

By  action,  xiii.  550,  by  distress,  xiii.  550,  by  mandamus,  xiii.  560. 

Relative  to  the  relieving  and  ordering  of. 

Of  the  persons  who  are  or  are  not  entitled  .to— in  general^ 

Jn.pfirticular, 
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Apprentices,  xiii.  560,  bastards,  xiii  560,  lunatics,  ztii.  560,  militia-msD, 
xiii.  561,  casual  poor,  xiii.  563. 

What  relations  maj  be  charged,  xiii.  563;  ofpersons  deserting  their  (amilies, 
xiii.  565;  of  the  right  of  justices  to  order  relief,  and  herein  of  suspending  orders 
of  removal,  xiii.  570;  of  the  order  for,  and  punishment  for  disobedience  there- 
to, xiii.  573.  * 
Of  the  mode  of  relieving, 

By  weekly  allowance,  xiii.  575,  at  their  own  houses,  xiii.  575,  in  workhoases, 
xiii.  577,  of  incorporated  districts^xiii.  58'2,  in  goals,  xiii.  583. 

Of  contracts  connected  with,  xiii,  585;  of  select  vestries  connected  with,  xiii. 
585. 
Relative  to  appeals.     (See  tit.  Sessions.) 
Relative  to  the  settlement  of. 

Of  the  persons  who  are  or  are  not  entitled  to,  by  hiring  and  service,  by  ap- 
prenticeship, by  estate,  by  serving  an  office,  by  marriage,  by  renting  a  tene- 
ment, by  paying  taxes,  by  acknowledgment  of  the  parish,  of  children,  of  the 
destruction  of  the  right  to.     See  tits.  Settlement,  and  Removal  of  the  Poor. 

Relative  to  the  removal  of, 
'  Of  the  persons  who  are,  or  are  not,  subject  to  be  removed,  with  certificates^ 
without  certificates,  of  the  order  for,  of  the  pass  warrant,  of  appeals  connected 
with,  of  returning  aOer.     See  tits.  Settlement,  and  Removal  of  the  Poor. 
TARTY  TO  AN  ACTION  AT  LAW,  xiii.  124. 
PORTSMOUTH,  CORPORATION  OF,  xiii.  587. 
PORTUGAL,  CONSTRUCTION  OF  TREATY  WITH,  xiii.  587. 
POSSESSORY  ACTION.     (See  tits.  Nuisance,  Trespass,  Trover.) 
POSTEA. — in  whose  hands  to  be  retained,  xiii.  588;  amendment  of,  i,  560. 
POST-CHAISE,— rights  of  hirer  of,  xiii.  589. 
JPOSTrBLORSE  DUTY, 

Relative  to  when  and  how  payable,  xiii.  589;  relative  to  the  collectors  of, xiii. 
596;  relative  to  offences  against  the  post-horse  duty  acts,  xiii.  596;   relative  to 
the  proceedings  for  non-payment  of,  xiii.  597, 
^POST-OBlT  BONt>S,  xiii.  598. 
IPOSTHUMOUS  CHILDREN, 

Relative  to  when  they  are  bastards,  vi.  177;  relative  to  their  taking  by  de- 
vise, X.  576;  relative  to  their  takinz  a  legacy,  x.  576.  n. 
yOST-OFFICE,  6       »    /> 

Relative  to  the  rights  and  duties  of,  xiii.  600;  relative  to  the  civil  liabilities  o(, 
xiii.  601 ;  relative  to  actions  for  penalties  for  sending  letters  by  other  conveyan- 
ces than  post-office,  xiii.  604;  relative  to  the  criminal  prosecution  of  officers  and 
servants  of,  xiii.  605. 
POUND,-^lodging  cattle  in  on  distress  damage  feasant,  xiii.  607;  ledging  goods  in  on 

distress  for  rent,  viii.  428. 
POUNDAGE, 

Relative  to,  in  general,  xiii.  607;  relative  to  the  amount  demandable,  xiii.  608; 
relative  to,  on  writs  o{  fieri  Jaciaa,  and  of  the  expenses  of  the  excutions,  xiii. 
609;  relative  to,  on  writs  of  capias  ad  satisfaciendum,  xiii.  612;  relative  to,  on 
writs  of  elegit^  and  writs  of  possession,  xiii.  613;  relative  to,  on  writs  of  capias 
ullagatum,  xiii.  613;  relative  to,  on  writs  of  attachment,  xiii.  614;  relative  te 
how  recoverable,  xiii.  614;  relative.to  crown  writs,  ix.  528,  531 ;  relative  to,  ap- 
portionment between  old  and  new  sheriflT,  ix.  531 ;  relative  to,  penalties  and  pun- 
ishment for  extortion,  ix.  546. 

POUND  BREACH,  xiv.  310. 

POWER  OF  ATTORNEY, 

Relative  to  the  general  nature,  effect,  and  construction  of,  xiii.  615;  relative 
to  appointment  of  agent  by.  (See  tit..  Principal  and  Agent.)  relatire  to  reroca- 
tion  of,  xiii.  617;  relative  totho  production  of,  in  evidence,  xiii.  6 IB;  relative  to  " 
the  forgery  of,  x.  46.  47. 

POWERS,— Relative  to  the  nature  and  difierent  kinds  of. 
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By  common  law.  xiii.  621 :  by  statute  of  uses,  xiii.  621 ;  relative  Co  land,  xiii. 
621.  • 

Relative  to  in  what  conveyances  powers  may  be  inserted,  xiii.  622;    relative 
to  the  words  necessary  to  create,  xiii.  62!2.. 
Relative  to  persons  by  whom  powers  may  be  given, 
In  general,  xiii.  622.  * 

In  particular, 

Feme  cov^'ls,  xiii.  622,  Infants,  xui.  6'23. 
Relative  to  who  may  be  appointees,  xiii.  623. 

Relative  to  the  construction  of,  and  what  does  or  does  not  amount  to  an  exe- 
cution of, 

As  to  what  instrument  amounts  to  an  execution  of,  in  general,  xiii.  623;  as  to 
where  a  particular  instrument  is  to  be  used,  or  mode  pursued,  xiii.  627;  as  to 
where  no  particular  instrument  is  named,  xiii.  631 ;  as  to  the  recital  of  the  pow« 
er,  xiii.  632;  as  to  the  statement  of  the  subject  of  the  power,  xiii*  632;  as  to  the 
time  and  manner  of  executinor,  xiii.  633;  by  whom,  xiii.  634;  as  to  what  may  be 
implied  from  a  power,  xiii.  635;  as  to  an  excess  of,  xiii.  635;  construction  of,  ia 
general,  xiiv  636. 

Relative  to  the  effect  of  the  execution  of,  xiii.  641 ;  relative  to  when  a  court 
of  equity  will  interfere,  xiii.  642.  , 

Relative  to  the  extinguishment  and  destruction  of. 

In  general,  xiii.  643;  by  bargain  and  sale,  xiii.  644;  by  complete  execution, 
xiii.  644;  by  conveyance,  xiii.  644;  by  feoffment,  xiii.  645;  by  fine  and  recovery, 
xiii.  645;  by  forfeiture  to  the  crown,  xiii.  645;  by  merger,  xiii.  645;  by  release, 
zili.  645. 

Relative  to  particular  powers. 
To  devise,  xiii.  646;  as  to  jointures,  xiii.  64T. 
To  lease. 

Origin  and  nature  of,  xiii.  648;  in  what  instruments  to  be  inserted,  xiii.  649; 
in  what  cases  such  power  may  be  exercised,  and  what  amounts  to  an  execution 
of,  xiii.  649;  by  whom,  xiii.  652;  as  to  the  instrument,  xiii.  653;  as  to  the  lands 
to  be  leased,  xiii.  653;  as  to  the  time  when  the  lease  is  to  commence,  xiii.  659; 
as  to  the  duration  of  the  lease,  xiii.  662;  as  to  the  rent  reserved,  xiii.  663;  as  to 
the  clauses  and  covenants,  xiii.  667;  as  to  whom  binding,  xiii.  670;  as  to  the  ef- 
fect of  making  several,  xiii.  670;  as  to  its  being  void  in.  part,  and  good  for  the 
residue,  and  herein  of  the  effect  of  the  remainder-man  rocefving  rent,  xiii.  671; 
as  to  the  construction  of,  xiii.  673;  how  destroyed  or  suspended,  xiii.  674;  as  to 
Waste  connected  with,  xiii.  675. 

Statuteable,  xiii.  676;  to  make  wills,  xiii.  678. 
PRACTICE,  xiii.  681. 
PREAMBLE  OF  AN  ACT— when  to  be  referred  to  in  construing  its  provisions^ 

xiv.  717. 
PRJiJCIPE  FOR  AN  ORIGINAL,  xiii.  16. 
PRiECIPE  FOR  A  FINE,  ix.  649. 
PRiEMUNlRE,  xiii.  688. 
PRECEDENCE,  xiii.  689. 
PRECEDENT  CONDITIONS,  vi.  4<. 
PRE-CONTRACT— disability  created  by  to  marry,  xiii.  666» 
PREMIUM  OF  INSURANCE,  xi.  489. 
PREROGATIVE. 

Relative  to  in  general,  xiii.  692;  relative  to  as  regards  allegiance.    (See  tit. 
Allegiance.)— ^relative  to  where  the  royal  prerogative  extends,  xiii.  694. 

Relative  to  matters  connected  with  foreign  states,  and  making  war,  or  refusing 
jor  granting  peace. 

-  In  general,  xiii.  695;  of  ambassadors,  consuls,  &c.     (See  tits.  Ambassador, 
Consuls.) — of  letters  of  marque,  reprisal,  &c.     (See  tit.  Letters  of  Marque.)—' 
of  the  army,  militia,  and  navy.  (See  those  titlea )-— of  Aliens.  (See  tit.  AUeos.) 
VOL.  XV.  5$ 
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Relative  to  ecclesiasticnl  affairs,  xiii.  695;  relative  to  the  houses  of  parlia- 
ment.    (See  tit.  Parliament.) 

Relative  to  matters  connected  with  the  administration  of  justice — in  general, 
xiii.  696. 

Of  pardons  and  reprieves.  (See  tits. , Pardon  and  Reprieve.) — of  prisons. 
(See  tit.  Prison.)— of  royal  proclamations.     (See  tit.  Proclamation.) 

Relative  to  dignities,  franchises,  honours,  privileges,  cVc. 

In  general,  xiii,  697;  as  to  peers.  (See  tits.  Descent,  Peers,  Prudence.) — 
as  to  corporations,  deodanda,  estrays,  fish  and  fisheries,  game,  markets  and  fairs, 
mines,  treasure,  trover,  waifs  and  wrecks.  (See  those  Titles.)     ' 

Relative  to  the  king  as  parens  patrice, 

As*to  infants.     (See  tit  In'ant.) — as  to  lunatics^.     (See  tit.  Lunatic.) 

Relative  to  commerce.  (See  tit.  Trade.) — relative  to  the  revenue.  (See  li*, 
Revenue.) 

Relative  to  proceedings  at  the  suit  of  the  crown. 

In  general,  xiii.  698;  by  extents  in  chief  or  in  aid.     (See  tit.  Extents.) 

Relative  to  proceedings  against  the  crown. 

Petition  of  right,  xiii.  700;  monstrans  de  droits  xii.  692;  traverse  of  office,  xiii. 
701 ;  of  resisting  extents.     (See  tit.  Extents.) 

Relative  to  grants  from  the  crown,  xiii.  701 ;  relative  to  the  privileges  and  in- 
capacities of  the  king,  and  what  statutes  bind  his  majesty,  xiii.  702. 
PREROGATIVE  COURT.     (See  tits.  Administrators,  Executors  and  Administra- 
tors.) 

PRESCRIPTION. 

Relative  to  the  origin  and  definition  of  xiii.  704— the  distinction  between  cut- 
torn  and  a  prescription,  vii.  482 — when  a  presr*ription  is  necessary,  xiii.  705 — 
what  prescriptions  are  good  and  what  invalid  in  general,  xiii.'706 — t^e  construc- 
tion of  a  prescription,  xiii.  708. 

Presrription  in  particular  instances.  (See  tits.  Commons,  Markets  and  Fairs, 
Mills,  Pews,  Tithes,  Tolls,  Watercourses,  Ways.) — a  prescription  being  set  up 
against  a  prescription,  xiii,  709;  when  and  how  a  proicriplion  is  destroyed  or  de- 
termined, xiii,  709. 

The  pleadings  connected  with  prescriptions. 

Of  the  declaration,  xiii,  7  10;  plea,  xiii,  71 1 ;  the  evidence  connected  with  pre- 
scriptions, arm*.  711. 

PRESENTATIONS  TO  AN  ADVOWSON,  i.  325. 
PRESENTMENT,  x.  459. 
PRESUMPTIVE  EVIDENCE,  la:.  169. 
PRIMOGENITURE.     (See  tit.  Descent.) 
PRINCIPAL  AND  AGENT. 

Relative  to  the  different  kinds  of  agents— of  brokers,  xiii,  715;  of  factor*. 
Xtii.  7 15;  del  credere,  xiii.  715. 

Relative  to  the  persons  who  may  be,  xiii,  715. 

Relative  to  the  appointment  of  an  agent. 

By   parol  or  in  writing,  xiii,  716;  by  deed,  xiii,   716;  by   implication.  xHL 

717.  •  r  # 

Relative  (o  the  general  duty  and  authority  of  the  agent. 

Where  it  is  general  or  special,  xiii.  718;  where  it  is  presumed,  xiii.  720;  ai 
to  the  form  and  manner  of  executing  it,  xiii.  7^20;  as  to  the  extent  and  construe- 
of,  xiii,  72:2. 

As  to  the  rights  and  liabilities  of  the  principal  as  regards  third  persons, 

Of  the  acts  of  the  agent  which  bind  the  principal, 

Ingeneral,  xiii.  72r3;  in  particular,— of  admissions  or  declarations,  xiii.  725; 
by  bills  and  notes,  xiii.  7  >6.  by  deed,  xiii.  726,-  by  demands  of  agent,  xiii.  727; 
of  delivery  of  goods  to,  xiii.  727;  by  neglect  or  Fraud,  xiii.  7*27;  of  nolicea, 
XIII.  72»;  of  payments,  .xiii.  729;  of  pledges,  xiii.  731;  of  receipts,  releases, 
dischargesy  or  acquittances,  xiii.  733;  of  representations,  xui.  733;  of  tenderii^ 
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xiii.  735;  of  tortious  nct9,-?tiii.  7.^6,*  when  joint  employment  of  one  ngent  make* 
the  employers  jointly  liable,  xiii.  7.-'36. 

Of  the  acts  which  accrue  for  the  benefit  of  the  principal,  xiii.  737;  of  iub- 
agents,  xiii.  737;  as  to  how  the  oligation  of  the  principal  may  be  discharged, 
xiii.  738;  as  lo  the  remedies  by  the  principal  against  third  persons, — ^to  enforce 
payment,  xiii.  740;  to  recover  money  or  goods  improperly  transferred,  xiii.  742; 
as  to  what  delivery  of  goods  to  agents  vests  the  possession  in  the  principal,  so 
as  to  bar  stoppage  in  transitu^  xiii.  741. 

Aa  to  the  remedies  against  principal  by  third  persons,— pleadings,  xiii.  744; 
evidence,  xiii.  744. 

As  to  the  agent's  competency  as  a  witness, — for  his  principal,  xiii.  745; 

against  his  principal,  xiii.  746.  ' 

Relative  to  the  rights  and  liabilities  of  the  agent  as  regards  third  persons, — 
rights  of,  xiii.  747;  liabilities  of,  xiii.  749. 

Relative  to  the  rights  and  liabilities  of  principal  and  agent  inltr  se^ 

Of  the  principal  against  the  agent, — in  general,  xjii.  751;  in  case  of  del  ere- 
dere  commission,  xiii.  754;  in  case  of  bankruptcy,  xiii.  755. 

Of  the  agent  against  the  principal, — as  to  commission,  xiii.  755;  as  to  advan- 
ces and  disbursements,  xiii.  757. 

Of  accounts  connected  with,  xiii.  750;  of  the  revocation  and  destruction  of 

the  agent's  authority. 

By  bankruptcy,  xiii.  759;  by  completion  of  the  object,  xiii.  760;  by  death 
of  principal,  xiii.  761  ;''by  countermand  of  authority,  xiii.  761. 

Relative  to  lien  connected  with,  xiii.   762;  relative  to  set-off  connected  with, 
xiii.  766. 
PRINCIPAL  AND  SURETY, 

Relative  to  how  the  relationship  may  be  created, 

In  genera], — by  dc^d,  xiii.  768;  by  parol,  xiii.  768. 

In  particular,— by  guarantee.  (See  tit.  Guarantee,)  by  giving  security  for 
the  fidelity  of  servants,  clerks.  &c.,  xiii.  768;  by  letters,— general,  x,  260;  of 
credit,  xiii.  768; — by  bond.    (See  lit.  Bond.) 

Relative  lo  who  may  be  sureties,  xiii.  769;  relative  to  the  construction  of  tha 
contract  creating  the  relationship  of,' 

In  general,  xiii.  769;  surely  not  bound  beyond  the  extent  of  his  engagement,  • 
xiii.  770;  as  to  ihe  surety's  paying  the  extent  of  his. liability  without  revocation 
of  his  undertaking,  xiii.  773;  us  lo  the  effect   of  a  variation  from  the  authority, 

xiii  .774, 

Relative  to  the  right  and  remedies  of  the  party  to  whom  the  indemnity  is 

given, 

By  action,  j    .    .  • 

By  whom  maintainable,— as  to  assignees,  x.  263;  as  to  executors  and  adminis- 
trators, X.  263:  as  to  partners.  (See  tit.  Partnership.)— form  of,  x.  264;  da- 
claralion,  x.  i6o;  pleas,  x.  2H5,— in  case  of  bankruptcy,  iii.  670,  672. 

Relative  to  the  rights  and  remedies  of  the  surely. 

Against  the  principal, — when   solvent,  xiii.  775;  when  a  bankrupt,  xiii.   777. 

Against  the  creditor,— in  general,  arm.  777;  in  case  of  bankruptcy  of  princi- 
pal, xiii.  778.    •  ,.    ,  ^  ,         j       ••    *«« 

Relative ito  how  the  surety  may  be  discharged  or  released,  arm.  778. 

Relative  to  the  rights  and  remedies  of  one  surety  against  his  co-aurety^  «m. 

779. 
PRINTER,— actions  by,  for  work,  &c.,  xiv.  1 ;  lien  of,  xii.  264. 

PRINTS,— copyright  in,  xiv.  2. 

PRISON 

Relative  to  what  is  considered  as,  xiv.  6;— the  jurisdiction  of  the  Court  of 

King's  Bench  over,  xiv.  6; — what  prison  offenders  are  to  be  sent  to,  xiv.   6; — 
gaol  keepers,  xiv,  7;  who  is  liable  lo  repair,  xiv.  7;— prison  breaking,  xiv.  8. 

PRISON-BOOK,— when  evidence,  xiv.  9. 

PRISON,  LYING  IN,— an  act  of  bankruptcy,  iii.  541. 
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PRISONER, 

Relative  to  proceedings  against  prisoners, 

Of  the  mode  of  making  a  party  a  prisoner  in  general.     (See  tits*  Arrest;- 
Execution.) 
•  Of  proceedings  against  prisoners  in  the  custody  of  the  marshal, 

Of  who  may  be  proceeded  against  as  a  prisoner  in  the  custody  of  the  marshal^ 
jciv.  1 1 ;  of  the  bill  or  process  against,  xiv.  13;  of  the  plea,  &c.,  xiv.  14;  of  the 
trial  and  proceedings  prior  to  e.Yecution,  xiv.  14;  of  the  execution,  xiv.  14. 

Proceedings  against  prisoners  in  the  cuslody  of  the  warden, 

Of  who  may  be  proceeded  against  as  a  prisoner  in  the  custody  of  the  warden 
of  the  Fleet,  and  of  the  bill  or  process  against,  xiv.  15;  of  the  plea,  &c.  xiv.  16^ 
of  the  trial  and  proceedings  prior  to  execution,  xiv.  17;  of  the  execution,  xiv. 
18. 

Proceedings  against,  in  the  custody  of  the  sheriff, 

0(  who  may  be  proceeded  against  as  a  prisoner  in  the  cuslody  of  the  sheriff, 
and  of  the  bill  or  process,  xiv,  19;  of  the  plea,  and  subsequent  proceedings^ 
xiv.  22. 

Relative  to  proceedings  by  prisoners. 

Relative  to  discharge  of, — by  insolvent  act.     (See  tit.  Insolvent  De.btor.) 

By  lord's  act. 

When  and  how  discharged  under,  xiv.  22;  allowance  to,  xiv,  27;  under  coin- 
pulsory  clauses,  xiv.  29;  under  act  for  relief  of  debtor  in  execution  of  small 
debts,  xiv.  32;  effect  of  discharge,  xiv.  33;  by  nipersedtas.  (See  tit.  Superse- 
deas.) 

By  other  means,  , 

Putting  in,  and  justifying  of,  bail,  xiv.  33;  settling  action,  bankruptcy,  4rc.,  xiv. 
S3;  obtaining  benefit  of  rules,  xiv.  34;  relative  to  the  support  and  maintenance 
of  prisoners,  xitr.  36. 

Relative  to  removal  of  prisoners, 
,  Mode  of,  xiv.  35;  effect  of,  and  proceedings  subsequent  to  removal,  xiv.  35; 
relative  to  cognovita  given  by.  (See  tit.  Cognovit.)     relative  to  warrant  of  Attor- 
ney given  by.  (See  tit«  Warrant  of  Attorney.) 
PRIVATE  ACTS, — what  statutes  are  not  to  be  deemed  such,  xiv.  711. 
PRIVILEGE.     (See  tits.  Ambasisador,  Arrest,  Attorney,  Parliament,  Prerogative.) 
PRIVITY, — what  creates  a  privily  between  parties,  xiv.  37.  n. 
PRIVY  COUNCIL,  xiv.  37. 
PRIVY  SEAL,  xiv.  SS. 
PRIZE,  AND  PRIZE  MONEY, 

Relative  to  who  entitled  to. 

Of  flag  officers,  xiv.  38;  commanders,  xiv.  40;  second  captains,  xiv.  41 ;  oA* 
cers  not  belonging  to  the  ship,  xiv.  41 ;  when  it  vests,  xiv.  41 ;  the  distribution, 
xiv.  42;  the  assignment  of,  xiv.  42;  the  construction  of  proclamations  and  sta^ 
tutes  relating:  to,  xiv.  42;  the  remedies  for  injuries  resulting  from,  xiv.  42, 
PROBATE  TO  WILLS,  ix.  304.  392.  432.  b         , 

PROCEDENDO,  xiv.  43, 
PROCESS  IN  CIVIL  PROCEEDINGS, 

Of  process  in  general, 

Relative  to  when  process  ought,  or  ought  not,  to  be  sued  out.  (See  tit.  Action.) 
relative  to  the  time  within  which  process  ought  to  be  sued  out.  (See  tit.  Limita- 
tions, Statute  of.)  relative  to  when  process  should  be  bailable  or  serviceable, 
(see  tit.  Arrest),  and  when  both  mny  be  issued,  xiv.  46;  relative  to  the  aflidavit 
before  issuing  bailable  process.  (See  tit.  Affidavit  of  Debt.)  relative  to  whom 
process  should  be  directed,  xiv.  46. 

Relative  to  the  description  and  number  of  the  parties  in. 

Of  the  desjcription  of  the  parties,  xiv.  47;  of  the  number  of  the  parties,  xiv, 
57;  relative  to  the  ac  eltam  in.  (See  lit.  Ac.  Etiam.)  relative  to  the  return  and 
teste  of,  xiv.  48. 

Relative  to  the  indorsement  on. 

Of  the  date,  xiv.  50;  of  the  attorney's  name,  xiv.  50;  of  the   amount  sworn 
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PROCESS,  IN  CIVIL  PROCEEDINGS  continued. 

to,  xiv.  51 ;  relative  to  the  notice  to  appear  on  non-bailable  process,  xiv.  51. 
Relative  to  the  service  of  non-bailable  process, 

How  to  be  served,  xiv.  53;  when  to  be  served,  xiv.  55'y  where  to  be  served, 
xiv.  55]  on  whom  to  be  served,  xiv.  56;  relative  to  the  execution  of  bailable  pro- 
process.  (See  tit.  Arrest.)  relative  to  setting  aside  process,  xiv.  56;  relative  to 
contempt  of  process.  (See  tit.  Attachment.  ) 

Of  process  m  particular,— relative  to  tnesne  procesSy-^hy  original, — of  thepra- 
cipe.  (See  tit.  ProBcipe.)     of  the  original  and  capias.  (See  tit.  Original )   of  pro- 
Cess  to  outlawrv.  (See  tit.  Outlawry.) 
By  bill. 

Of  bill  .of  Middlesex.  (See  tit.  Middlesex,  Bill  of.)  of  capias.  (See  tit.  Ca- 
pias.) o{  latitat.  (See  tit.  Latitat^)  of  a  venire  facias  ad  respondendum.  (See 
tit.  Venire  Facias.)  of  a  distringas.  (See  tit.  Distringas,)  of  a  subpoena  ad  rC" 
spondendum,  (See  tit.  Subpoena.)  of  a  quominus.  (See  tit.  Quo  Minus.)  of  aa 
Bttachnfient.  (See  tit.  Attachment.) 
Relative  to  final  process, 

Of  executions  in  general.  (See  tit.  Executions.)   of  a  capias  ad  satisfaciendum. 
(See  tit.  Capias  ad  Satisfacienduln.)     of  an  elegit.  (See  tit.  Elegit.)     of  a  fieri 
facias,  (See  tit.  Fieri  Facias.)     of  an  outlawry.  (See  tit.  Outlawry.)     of  the  a- 
mendment  of  process.  (See  tit.  Amendment.) 
PROCESS  IN  CRIMINAL  PROCEEDINGS.  (See  tits.  Indictment,  Warrant,) 
PROCESS  ROLL, — making  entries  on  to  save  slat,  of  limitations,  xii.  348. 
PROCHEIN  AMY,  x.  266. 
PROCLAMATION,— evidence  of  in  general,  ix.   213.    n  ;  in  London  Gazette^ 

ix.  213. 
PROCTOR,  xiv.  57. 

PROCURERS  OF  A  TRESPASS,  xv.  128. 
PROCURING  AN  ARREST,— an  act  of  bankruptcy,  "iii.  515. 
PROFERT, — relative  to  when  necessary,  xiv.  58;  how  made,  xiv.  59;  excuse  for, 

xiv.  60;  want  of,  and  how  taken  advantage  of,  xiv.  61. 
PROHIBITION, — relative  to  the  definition  of,  xiv.  62;  when  it  does  or  does  not  lie 
in  general,  xiv.  63;  who  is  entitled  to  sue  it  out,  xiv.  65;  what  court  may  graq( 
a  prohibition,  xiv.  65. 

Relative  to  in  what  court  it  lies, 

In  general,  xiv.  65;  in  particular. — Admiralty,  xiv.  65.  Ecclesiastical,  xiv, 
66.  equity,  xiv.  75.  in  Wales,  xiv.  76. 

Who  may  be  parties  to,  xiv.  76;  the  Buggestion  and  mode  of  obtaining,  xiv, 
76;  at  what  time  to  be  granted,  xiv.  78. 

The  proceedings  in, — bail  on,  xiv.  79;  to  whom  directed,  xiv.  79;  service  of, 
xiv.  79;  of  declaring  in,  xiv.  79;  of  the  declaration,  xiv.  79;  of  the  plea,  xiv. 
80;  of  the  issue,  80;  verdict  and  damages,  xiv.  81;  of  the  consultation,  xiv, 
81;  of  staying  proceedings,  xiv.  82;  of  nonsuit  or  re/rsr^ri/,  xiv.  82. 

The  costs,  xiv.  82;  the  procedendo  connected  with,  xiv.  83;  when  more  than 
one  will  be  granted,  xiv.  83;  the  effect  of,  xiv.  83;  enforcing  obedience  to, 
xiv.  84. 
PROLIXITY  IN  PLEADING,  xiii.  370. 

PROMISSORY  NOTE.     (See  tits,  Bills  of  Exchange,  and  Promissory  notes.) 
PROPERTY, — relative  to  ownership  of,  xiv.  85;  incidents  to,  xiv.  85. 
PROPERTY,  PLEA  OF,— in  replevin,  xiv.  275. 

PROPERTY  TAX, — covenant,  to  pay,  vii.  188;  general  law  respecting, xiv.  86.  d. 
PROOF.     (See  tit.  Evidence.) 
PROTEST,— on  dishonour  of  bills,  ^c,  iv.  486. 

PROTESTATION  IN  PLEADING.     (See  tits.  Pleas,  Replication,  Rejoinder.) 
PROVISO,  TRIAL  BY,  xv.  165. 

PUBLIC  ACTS, — distinctions  between  and  private  statutes,  xiv.  713. 
PUBLICATION  OF  A  LIBEL,— evidence  of,  xii.  206. 
PUIS  DARRIEN  CONTINUANCE,  PLEA  OF, 
^Relative  to  when  it  may  be  pleaded,  xiv.  87. 
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PUIS  DARREIN  CONTINUANCE,  PLEA  OF,    continued. 
Relative  to  the  form  and  manner  of  pleading  it, 
In  general,  xiv.  89;  in  particular, — in  abatement,  xiv,  90;  in  bar,  ziv.  00; 

of  their  being  single,  xiv.  90;  by  bankrupt,  iii.  944, 
Relative  to  the  amendment  of,  xiv.  90;  the  affidavit  in  verification  of,  xiv.  90. 

the  replication  or  demurrer  to,  xiv.  91 ;  the  effect  of  pleading  it,  xiv.  91. 
PURCHASE  AND  PURCHASER.     (See  tit.  vendor  and  Purchaser.) 
PUTTING  OFF  TRIAL,  xv.  166. 
QUAKER,  xiv.  92. 
QUALIFICATION, — to  be  elected  a  member  of  parliament,  viii,  653;  to  kill  game, 

X,   180. 
QUANTUM  MERUIT,  or  QUANTUM  VALEBANT,  xiv.  92. 
QUARANTINE,  xiv.  93. 
QUAKE  IMPEDIT, — when  maintainable,  i.  335;  process,  pleadings,  and  evidence^ 

i.  336;  damages,  judgment,  and  costs,  i.  352. 
QUARRIES,— when  tithcable,  xv.  60. 
QUARTER  SESSIONS,  xiv.  402.  n. 
QUARTO  DIE  POST.     (See  tit.  Process.) 
QUAY,  xiv.  94. 

QUEEN  OF  ENGLAND,  xiv.  95. 
QUIET  ENJOYMENT,— covenant  for,  vii.  220. 
QUI  TAM  ACTION,  xiii.  276. 

QUICK  WITH  CHILD,— meaning  of  the  term,  i.  95. 
QUO  MINUS,  xiv.  96. 
QUO  WARRANTO, 

Relative  to  the  origin  and  nature  of,  xiv.  97;  when  it  does  or  does  not  lie,  xif. 

98;  the  preliminaries  necessary  to  be  found,  xiv.   102;  the  application  for,  xiv. 

102;  the  parties  to,  xiv.   104;  the  limitation  of  time  for  granting,  xiv.  105;  the 

inode  of  conducting  xiv.   106. 
Relrive  to  the  pleadings, 

Of  the  plea  to,  xiv.  107;  of  the  replication,  xiv.  109;  amendments  in,  onv.  110. 
Relative  to  (he  evidence,  xiv.  1 10; — the  judgment,  xiv.   1 1 1 ; — the  costs,  xiv. 

1 II; — the  execution,  xiv.  1 13; — new  trial,  xiv.  1 13; — the  quashmg  of,  xiv.  114. 
flANSOM,xiv.  114. 
PAPE, 

Relative  to  the  definition  of,  xiv.  115,-^the  persons  capable  of  committing, 
xiv.  115, — the  persons  on.  whom  it  may  be  committed,  xiv.  116,-^he  carnal 
knowledge  necessary  to  constitute,  and  of  the  circumstances  under  which  it  was 
obtained,  xiv,  1 16, — aiders  and 'accessaries,  xiv,  1 18,— ^the  indictment,  xte.  1 18, 
— the  evidence, — for  ravishing  a  woman,  xiv.  1 19, — female  under  ten  years,  xw. 
1 19, — female  above  ten  years,  and  under  twelve,  xiv.  119, — the  witnesses,  xh. 
— 1 19, — the  punishment,  xiv.  121, — an  assault  with  intent  to  commit, 

Of  the  offence,  xiv.  121, — indictment,d?(0.  122,--evidence,  an«.122, — punish- 
ment, xiv.  122; — murder  by.     (See  tit.  Murder.) 

RASURE  IN  DEEDS,  vii.  725. 

REAL  ACTIONS.     (See  tit.  Assize,  Writ  of;  Entry,  Writ  of;  Right,  Writ  of.) 

REAL  AND  PERSONAL  COVENANTS,— distinction  between,  vii.  93,  94, 

KEAL  ESTATE,— nature  of, tar.  Ml. 

JREAL  AND  PERSONAL  PROPERTY, 
General  description  of,  xiv.  84,  85. 

RE-ASSURANCE,  xi.  513;       . 

REBUTTER,  xw.   122. 

RECAPTION, 

AAer  an  escape,  ix,  86;  afler  a  rescue,  xiv.  310. 

RECEIPT, 

Relative  to  by  and  to  whom  given,  xiv.  123, — the  efiect  of,  xiv,  123,— the 
stamping  of,  xiv.  1 24 
RECITALS  IN  DEEDS,  vii.  669. 
RECEIVING  STOLEN  GOODS, 
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RECEIVING  STOLEN  GOODS  continued. 

Relative  to  the  offence,  xiv.  1^25 — the  distinction  between  a  receiver  and  priti' 
cipal,  xiv.  HG — accessaries,  xiv.  1*26 — ihe  indicunent, — venue,  xiv.  127— state- 
ment of  the  principal,  xiv.  127 — ^statement  of  the  time,  place,  and  offence,  xir« 
128. 

Relative  to  the  evidence, 

Where  principal  has  not  been  convicted,  xiv,  128 — where  principal  has  been 
convicted',  xiv.  12? — ^the  witnesses,  xiv.    129 — the   punishment,  xiv.  129 — tbo 
restitution  of,  xiv.  129. 
RECOGNIZANCE, 

Of  n  recognizance  as  seccurity  for  the  payment  of  money,  or  of  statutcs-mer 
chant,  statutes-staple,  &c.  xiv.  130;  of  a  recognizance  to  prosecute,  and  to  gi?e 
evidence,  xiv.  132;  of  a  recognizance  to  keep  the  peace,  xiv  133;  of  the  re- 
quisites of  the  recognizance,  xiv.  133;  of  enroUmg  the  recognizance,  xiv.  134; 
of  ft  recognizance  of  bail.  (See  tit.  Bail.)  of  recognizances  at  watch-houses, 
xiv.  134;  of  compelling  a  party  to  give  better  sureties,  xiv.  135;  of  when  the 
recognizance  is  forfeited,  xiv.  135;  of  when  the  recognizance  is  discharged,  xir. 
136. 

Of  the  remedies  on  a  recognizance. 

By  estreating.  (See  tit.  Bail.)     extents.  (See  tit.  Extent .)     levari  facias^  xir«. 
138;  scire  facias.  (See  lit.  Scire  Facias.) 
RECORD. 

Relative  to  the  general  nature  of  records,  xiv.  140;  relative  to  the  alienatioif 
of  property  by  matter  of  record.  (See  tits.  Fines,  Recovery,  Statutes.)  relative 
to  the  creation  of  debts  by  matters  of  record.  (See  tits.  Executors  and  Admin- 
istrators, Judgment,  recognizance,  Scire  Faciasl)  relative  to  estoppels  on  re- 
cord.    (See  tit.  Estoppels,  and  titles  there  referred  to.) 

Relative  to  the  remedies  on, — by  execution.  (See  tits.  E.tecution,  Judgment.) 
By  action, — form  of,  xiv.  140;  in  what  court  to  be  brought,  xii.  691;  holding 
to  bail,  xii.  692;  declaration.  (See  tits.  Ba  1,  Debt,  Judgment.) 

Pleas, — in  general,  xiv.  140;    o£  nul  litl  record,  and  proceedings  thereon,—-' 
where  a  record  of  the  same  court  is  pleaded,  xiv.  141 ;  where  a  record  of  a  dip 
ferent  court  id  pleaded,  xiv.  141.  evidence,  xiv.  142;  judgment,  xiv.  143;  costtf, 
xiv.  143;  of  withdrawing  the  record,  xiv.  143. 
RECOVERY, 

With  reference  to  the  definition,  origin,  and  general  nature  of,  xiv.  145;  with 
reference  to  what  things  it  may  or  may  not  be  suffered,  xiv.  146;  with  reference 
to  the  courts  in  which  it  may  or  may  not  be  suffered  in,  xiv.  150. 

With  reference  to  tlie  parties  by  whom  it  may  or  may  not  be  suffered. 
General  rule,  xiv.  150;  aliens,  xiv.   150;  attainted   persons,  xiv.   150;  idiottf 
and  lunatics,  xiv.  151 ;  infants,  xiv.  151 ;  the  king,  xiv.  151 ;  married  women,  xiv^ 
15i ;  tenants  for  life,  xiv.  151. 

With  reference  to  the  parties  who  may  or  may  not  take  by,  xiv.  152;  with  re-* 
ferencetothe  writ  of  entry,  xiv.  152;  ^vith  reference  to  the  demandant,  xiv.  152. 
With  reference  to  the  tenant  to  the  prceape — who  may  or  may  not  be,  xir. 
153;  how  a  tenant  may  be  made,  xiv.  159. 

With  reference  to  the  voucher,  xiv.  161;  with  reference  to  the  judgment,  xiv. 
16^;  with  reference  to  the  execution,  xiv.  165;  with  reference  to  enrolling  thtf 
proceedings,  xiv.  167;  with  reference  to  the  evidence  of  recovery  having  been 
suffered,  xiv.  168. 

With  reference  to  the  general  operation  and  effect  of  recoveries. 
Parties  to  the  recovery,  xiv.  1GB;  copyhMds,  xiv.  168;  descents,  xiv.  168; 
devise,  xiv.  170;  dower  and  jointures,  xiv.  170;  elegit^  xiv.  171;  estoppel,  xiv. 
171;  forfeiture,  xiv.  171;  incumbrances,  xiv.  17^2;  the  king,  xiv.  17'i;  married 
women,  xiv.  172;  powers,  xiv.  173;  precedent  estates,  xiv.  174;  remainders  and 
reversions,  xiv.  174;  tenant  in  tail,  xiv.  175. 

Wiih  reference  to  the  practical  mode  of  suffering  a  recovery. 
Of  the  prxcipe,  xiv.  178;  of  the  writ  of  entry,  xiv.  179;  of  the  judge's  alh* 
catur^  liy.  180;  of  passing  at  bar,  xiv<  180;  compounding  at  alienation  office. 
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RECOVERY,  coniimed. 

xiv.  180;  of  the  mittimus  and  transcript,  xiv.  180;  of  the  attoniey-general's  sig- 
nature,  xiv.  180;  of  the  writ  of  summoneas  and  seisin,  xiv.  180;  of  the  entries, 
upon  the  roll,  xiv.  180;  of  suffering  a  recovery  when  the  vouchee  resides  in 
parts  beyond  the  sea,  xiv.  181 . 

With  reference  to  the  amendment  of  fines  and  recoveries. 
In  general,  xiv.  182;  of  fines  xiv.  182. 
Of  recoveries. 

In  the  names  of  the  parties,  xiv.  185;  in  the  description  of  the  property  or  the 
premises,  xiv.  186;  in  the  writ  of  entry,  and  subsequent  proceedings^  ziv.  190; 
4n  what  manner,  and  upon  what  grounds  granted,  xiv.  191. 

With  reference  to  how  recoveries  may  be  reversed  and  awarded— by  Writ  of 
•error. 

In  what  court  to  be  brought,  xiv.  192;  how  to  be  brought,  xiv.  193;  what 
may  be  assigned  for  error,  xiv.  193;  when  to  be  brought,  xiv.  194;  how  barred, 
ix.  666. 

By  writ  of  deceit,  xiv.  194 — writ  of  false  judgment,  xiv.  I94r--being  dispuU 
ed  in  an  action,  xiv.  194 — being  invalidated  in  a  court  of  equity,  xiv.  195. 
RECOVERY,  FORMER— plea  of,  xi.  704. 
RE-ENTER — condition  to,  vi.  77.  n. 

REFERENCE  TO  ARBITRATION.    (See  tit.  Arbitration  and  Award.) 
REGISTERING  JUDGMENTS,  xi.  688. 
REGISTERING  SHIPS,  xiv.  644. 
REJOINDER, 

Relative  to  the  requisites  of,  in  general,  xiv.   196— departures  in,  xiv.  196— 
when  defects  are  aided  in,  and  when  bad  in  part,  bad  for  the  whole,  xiv.  199— 
when  a  rejoinder  aids  a  defective  replication,  xiv.  199--<-the  conclusion  of^  xiv. 
199^  rule  for,  xiv.  199. 
REJOINING  GRATIS,  xiv.  200. 
JRELEASE — relative  to  what  amounts  to,  xiv.  COl. 
What  may  be  released. 
Of  actions,  xiv.  201 ;  of  estates,  xiv.  SOI. 
Who  may  release. 
In  general,  xiv.  202;  by  a  co-plaintiff,  xiv.  203;  by  a  nominal  plaintifT,  xif. 

ao3. 

Whom  the  release  may  be  given,  xiv.  204;  the  construction  of,  xiv.  204;  th# 
pleadinc  of,  xiv.  206;  the  setting  aside,  xiv.  206. 
»ELl6ldN. 

Relative  to  the  right  of  impugning,  v.  406;  blasphemy  connei*ted  with,  v.  406; 
altering  the  established  religion,  xiv.  207. 

Profaneness  and  disturbances  in  places  of  public  worship. 

By  making  an  arrest,  v.  429;  brawling,  iv.  667;  holding  fairs  aiid  markets,  v. 
429;  holding  temporal  courts,  v.  429;  h'llding  plays,  v.  429;  bavins  feasts,  v. 
429;  having  musters,  v.  429;  disturbing  the  congregation  during  divine  service^ 
y.  430. 

Dissenters  and  their  meeting  houses,  xiv.  207;  roraan  oatholici  and  their  cha- 
pels, xiv.  209;  conspiracies  and  acts  connected  with,  xiv.  209. 
REMAINDERS  AND  REVERSIONS. 

Relative  to  remainders— definition  of,  xiv.  210. 

Difi*ercnt  kinds  of. 

Contingent,  xiv.  211 ;  cross,  xiv.  ^13;  vested,  xiv.  215. 

Of  contingent  remainders  intervening  between  the  particular  estate  and  the 
remainder  over,  xiv.  216;  whether  a  Contingency  annexed  to  the  preceding  estate 
is  or  is  not  to  be  considered  as  a  condition  precedent  to  give  effect  to  the  ulterior 
limitation,  xiv.  217:  of  the  event  upon  which  a  contingent  remainder  maybe 
limited,  xiv.  218;  of  the  estate  necessary  to  support  a  contingent  remainder,  xiv. 
220;  of  the  time  when  a  contingent  remainder  must  vest,  xiv.  221;  of  the  trans' 
missibility  and  assignment  of,  xiv.  221 ;  devise  of,  xiv.  222,  construction  of,  xiv. 
S22;  destruction  of,  xiv.  230;  of  trustees  to  preserve  contingent  remaiDderSy 
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sir,  2dl;  of  the  .remainder-man,  ziv.  232;  how  a  remainder  may  be  charged^ 
iLW.  233. 

Relative  to  reversions, 

How  created,  and  nature  of,  xiv.  234,  incidents  to,  xir<  235,  destruction  of, 
xiv.  233,  of  the  reversioner,  xiv.  235. 
REMAINING  ABROAD,— an  act  of  bankruptcy,  iii.  497. 
REMITTING  DAMAGES, 

When  verdict  taken  for  larger  sum  than  the  amount  laid  in  the  declaration, 
vii.  595. 
REMOVAL  UNDER  POOR  LAW,     » 

Relative  to  the  removal  of. 

Without  certificate — in  general, 

Where  i-emoval  would  interfere  with  relationship,  xiv.  516;  where  justices 
have  no  jurisdiction,  xiv.  517.   * 

In  particular, 

As  to  guardians,  ziv.  518,  from  a  franchise  as  a  freeman,  xiv.  519,  as  to  mi<- 
lilia-raen,  xiv.  519,  as  to  casual  poor,  xiv.  519. 

With  certificate. 

Nature  of,  xiv.  520;  residents  under,  whether  removeable,  and  of  the  35€reo. 
3.,  xiv.  520;  by  whom  granted,  and  allowance  of,  xiv.  522:  form  of,  xiv.  52^; 
delivery  of,  xiv.  527;  to  whom  it  extends,  xiv.  527;  effect  of,  xiv.  528;  con- 
struction of,  xiv.  529;  whether  transferrable,  xiv.  529;  continuation  and  deter- 
mination of,  xiv.  530;  of  reimbursing  the  certificated  parish,  xiv«  532;  proving 
of,  xiv.  533. 

Of  the  order  of, 

In  general,  xiv.  534.  » 

Form  of. 

General  requisites,  xiv.  535,  statement  of  the  justices^  authority,  xiv.  538; 
fitatement  of  the  complaint,  xiv.  539,  statement  of  the  examination,  xiv«  540| 
statement  of  the  parties,  xiv.  540,  of  the  adjudication,  xiv.  541,  direction  of  the 
order,  xiv.  542. 

Of  subsequent  orders,  xiv.  543;  execution  of,  xiv.  543;  of  the  suspension  of, 
xiv.  544;  of  pass  warrants,  xiv.  545;  of  poor  persons  from  Scotland,  Ireland,  &c# 
xiv.  546;  of  removals  as  contradistinguished  from  removals  to  the  place  of  set- 
tlement^ or  by  pass  warrants,  xiv.  547;  of  returning  after  removal|  xjv.  548;  of 
the  remedy  against  illegal  committneats,  xiv.  550. 

Relative  to  appeals  and  judgments  connected  with  poor^  and  the  settlement 
and  removal  of, 

Of  appeals— *Tight  of, 

Agamst  rates,  xiv.  551,  against  orders  of  removal,  xiv.  55 1« 

Grounds  for,  and  who  may. 

Against  rates,  xiv.  551,  against  orders  of  removal,  xiv.  53^ 

To  what  sessions. 

Against  rates,  xiv.  552,  against  orders  of  removal,  xiv.  553* 

As  to  the  entry  of,  and  of  the  remedy  to  compel  the  receipt  of,  xiv.  5544 

Notice  of;  xiv.  557,  hearing  of,  xiv.  561,  adjournment  of,  xiv.  562. 

Of  judgments. 

Manner  of  giving,  and  of  the  the  judgment  the  sessions  have  power  to  pro' 
liounce,  xiv.  ^2,  amendment  of,  xiv.  564,  of  special  cases^  xiv.  565,  of  the 
judgment  on  appeal,  xiv.  567,  of  costs  and  maintenance,  xiv ,  568,  effect  of, 
Xiv.  570. 

Relative  to  the  removal  of  orders  into  King's  Bench,  and  herein  of  confirm- 
ing or  quashing  them. 

Of  the  ceritorarif  xiv.  571 ;  of  quashing:  or  confirming,  xiv,  571 ;  of  sending 
cases  to  be   re-stated  xiv.  574;  of  the  judgment,  3tiv.  575;  of  the  costs,  ziv. 
577;  of  the  proceedings  on  the  removal  of  the  order  of  conviction,  xir.  576« 
RENDER  OF  PRINCIPAL  BY  BAIL,  iii.  259. 
KENT, 
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RENT,  continued. 

Relative  to  the  definition  of,  xiv.  237. 

Relative  to  the  several  kinds  of, — in  general,  xlv.  237, 

In  particular, 

Charge  or  service,  xiv.  237;  fee-farm,  xiv.  238;  seek,  xiv.*238. 

Relative  to  the  thing  out  of  which  it  may  be  reserved,  xiv.  238;  relative  to 
the  conveyance  by  which  it  may  be  reserved,  xiv.  239;  relative  to  its  being  cer- 
tain, xiv.  239;  relative  to  the  persons  to  whom  it  must  be  reserved,  xiv.  239; 
relative  to  where  payable,  xiv.  240;  relative  to  when  due.  and  at  what  time  pay- 
able, and  herein  of  the  demand,  xiv.  240;  relative  to  the  apportionment  and 
extinguishment  of,  xiv.  ^244;  relative  to  double  rent,  xiv.  244;  relative  to  the 
effect  of  acceptance  of,  xiv.  244;  relative  to  the  grant  or  assignment  of,  xiv.  245; 
relntivo  to  the  reservation  of  in  powers,  xiv.  245. 

Relative  to  the  remedy  for. 

By  action— a««ict9ip9t/,anv.  245;  covenant,  xiv.  245;    debt,  xiv.  246;    eject- 
ment, ixv.  246. 

By  distress,  xiv.  24(>;  by  taking  the  possession  of  the  land,  xiv.  246;    by  gum- 
mary  process,  xiv.  246. 
AEVEVV,  covenant  to,  vii.  197. 
REPAIR, 

Covenant  to,  vii.  202;  general  liability  on  part  of  tenant  to,  xii.  34. 
REPLEADER,  xiv.  246, 
REPLEVIN, 

Relative  to  the  nature  and  object  of,  xiv,  250;  the  proceedings  in  at  coromoa 
law,  and  the  alteration  made  by  statute,  xiv.  251 ;  the  right  to  replevy,  xiv.  251; 
when  it  is  or  is  not  maintainable,  xiv.  25"^?;  who  can  or  cannot  maintain  a  replevin 
xiv.  253;  oiM  of  what  court,  and  by  what  authority  it  issues,  xiv.  253. 

The  bond,  and  herein  of  the  sheriff  as  connected  with, 

Of  the  bond, ---sureties,  xiv.  253;  condition  of,  xiv.  255;  assignment  of,  xiv, 
255;  forfeiture  of,  xiv.  256;  how  discharged,  xiv.  256. 

Action  on, 

In  what  court,  xiv.  257;  declaration,  xiv,  257;  plea,  xiv.  258;  replication,  xiv. 
259;  of  the  writ  of  inquiry,  xiv.  259;  of  the  expense  ot  preparing  it,  xiv.  259; 
duty  of  the  sheriff,  xiv.  259;  liability  of  the  sheriff,  xiv.  25?;  relative  to  the  claiu^ 
ing  of  the  property,  and  of  the  writ  de  proprieiate  probanda,  xiv.  26  L 

Relative  to  the  jarisdiciion  of  inferior  courts,  and  of  the  removing  the  cauae* 
out  of  such  courts, 

Of  the  jurisdiction  of  inferior  courts,  xiv.  261. 

Of  the  removal  of  the  cause  out  of  inferior  courts. 

Pone  at  common  law,  xiv.  261 ;  pant  ander  statute  of  Westminafer,  xiv.  261} 
tecordaii facias  loqvelam,  xiv.  262;  acredias  ad  curiam,  xiv.  262. 

Relative  to  the  practice  connected  with. 

Of  the  process,  xiv.  262;  of  the  appearance,  xiv.  262;  of  the  rule  to  declare, 
—service  of,  xiv.  263;  time  for,  xiv.  263 ;— tmpaWancc,  xiv.  263;  when  plainttfT 
may  discontinue,  xiv.  264;  of  slaying  proceedings,  xiv.  264. 

Relative  to  the   pleadings, 

Declaration,--»«nti<?,  xiv.  265;  title  of  the  term,  xiv.  265;  locus  in  quo,  »? 
265;  statement  of  the  goods,  ^c,  xiv.  266. 

Of  the  pleas. 

In  abatement,  xiv.  267;  general  issue,  xiv.  269. 

Of  the  avowry,  and  cognizance  and  pleas  thereto. 

Of  the  avowry  and  cognizance  in  general,  xiv.  269;  as  to  damage  feasahi^ 
avowry  for,  xiv.  270;  plea  to— escape  through  defect  of  fences-,  xiv  271-  ri^bl 
of  common,  xiv.  271 ;  tender  of  amends,  xiv.  272. 

As  to  rent,--avowry  for,  xiv.  272;  pleas  to,— eviction,  xiv.  274;  non  tenmt^ 
nondmtsit,  xiv.  274;  riens  ip  arrear,  xiv.  275;  tender  of  amends,  xiv.  275. 

Of  propel ty,  xiv.  275;  statute  of  limitations,  xiv.  276;  statute  of  set-off,  xiv. 
276;  rejoinders,  xiv.  276;  new  assignment,  xiv.  276;  demurrer,  xiv.  277 

Relative  to  the  paying  money  into  court,  xiv.  277  ;^ evidence  and  iesue,  xiv- 
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277; — verdict,  judgment,  and  coats,  xiv.  277; — writ  of  inquiry,  xiv.  280; — exe- 
cution, xiv.  280; — return  of  the  goods,  xiv.  280; — writ  of  error  in,  xiv.  281; — 
jurisdiction  of  the  court  over  the  replevin  officer,  xiv.  281. 
REPLICATIONS, 

Of  replications  in  general,  xiv. -283;  of  the  partiiss  to  the  replication, 

With  reference  to  the  form  of  action  and  subject  matter,  xiii.  372;  with  ref- 
erence to  the  particular  character  or  capacity  of  the  party,  xiii.  375« 

Of  the  several  kinds  of  replications, 

To  pleas  in  abatement.     (See  tit.  Abatement,  Pleas  in.)  to  pleas  in  bar, 

WitU  reference  to  the  form  of  action  and  subject  matter,  xiii.  376;  with  refer^ 
ence  to  the  particular  character  and  capacity  of  the  party,  xiii.  378;  with  refer- 
ence to  the  form  and  requisites  of  a  replication, 

The  title  of  the  court,  xiv.  i^83;  of  the  names  of  the  parties  to  the  suit,  xir. 
283;  the  title  of  the  terra,  xiv.  283;  of  the  general  and  special  similiters,  xiv. 
284;  of  its  being  to  part  or  the  whole  of  the  plea  or  pleas,  xiv.  285;  of  its  bmng 
triable,  xiv.  285;  of  its  being  single,  xiv.  285;  of  its  being  certain,  xiv.  286;  of 
its  being  repugnant,  xii.  405;  of  its  being  a.departure  from  the  declaration,  or  not 
being  conformable  thereto,  xiv.  287;  of  surplusage  in,  xiii.  391 ;  of  traverses  or 
denials  in,  xiv.  288;  of  showing  a  breach  in,  xiv.  289;  of  stating  a  title  in,  xir. 
"290;  of  stating  matter  of  estoppel,  xiv.  290;  of  replying  de  tnjuWa,  &c.,  xiv.  291 ; 
of  confessing  and  avoiding  the  plea,  xiv.  29 1;  of  new  assignments.  (See  tit.  New 
Assignment.)  conclusion  6f  the  replication,  xiv.  291. 

Of  demanding  a  replication,  xiv.  292;  of  signing,  filing,  or  delivering  a  re^ 
plication,  xiv.  292. 

Defect  in  replications,  in  what  cases  aided. 

By  th^  rejoinder.  (See  tit.  Rejoinder.)  by  the  verdict,  xiv.  292;  when  bad  in 
part,  bad  for  the  whole,  xiv.  292, 
REQUEST  IN  PLEADING,  ii.  463, 
REQUESTS,  COURT  OF, 

Relative  to  the  commissioners,  and  the  controul  of  the  superiour  courts  oyjer 
their  proceedings,  xiv.  293. 

Relative  to  the  nature  and  effect  of  in  general, 

As  regards  the  persons  subject  to,  xiv.  294;  as  regards  the  causes  subject  to, 
xiv.  295;  as  regards  the  mode  oC  taking  advantage  of,  xiv.  297. 

Relative  to  the  nature  and  effect  of  particular  acts, 

Of  the  London  Act, 

As  regards  the  persons  subject  to,  xiv.  298^  as  regards  the  causes  subject  to, 
xiv.  301 ;  as  regards  the  costs,  xiv.  302;  as  regards  the  mode  of  taking  advao* 
Cage  of  the  act,  xiv.  303. 

By  the  Bath  act,  xiv.  303;    by  the  Birmingham  act,  xiv.  303;    by  the  Boston 
act,  xiv.  304;  by  the  Newcastle  act,  xiv.  304;  by  the  Southwark  act,  xiv.  304; 
by  the  Westminster  act,  xiv.  304. 
RESCUE, — relative  to  prisoners, 

What  amounts  to, 

In  general,  xiv.  305,  under  particular  statutes,  xiv.  306. 

When  it  is  a  good  return  to  a  writ,  and  how  such  return  should  be  made,  xiv. 
306;  of  aiding  a  prisoner  to  escape,  xiv.  307;  of  proceedings  in,  xiv.  307. 

Remedies  connected  with, — against  the  rescuer, 

By  action. 

Form  of,  xiv.  308,  evidence,  xiv.  308, 

By  indictment. 

Form  of,  xiv.  308;  punishment,  xiv.  308. 

By  attachment,  xiv.  309. 

Against  the  party  rescued,  xiv.  310;  against  the  sheriff,  xiv.  310. 

Relative  to  distresses, — what  amounts  to,  xiv.  310. 

Remedies  for, — by  action, 

Declaration,  xiv.  311;  pleas,  xiv.  312.        • 

By  indictment,  xiv.  312. 


468  INDEX. 

RESERVING  POINT,  xiii.  447. 
DESIGNATION  BOND,  xiv.  312. 
RESPONDENTIA,  iv.  656. 

RESPONDEAT  OUSTER,— ju^g'P^nt  ^^  on  plea  in  abatement,  i.  71. 
RESTITUTION  IN  REPLEVIN,  xiv.  ^80. 
RETORNO  HABENDO,  xiv.  280. 
RETRAXIT,  xiv.  313. 
RETUJIN  DAYS,  xv.S]. 
RETURN,  FALSE,  ACTION  FOR,  xiv.  608. 

REVENUE,— relative  to  from  what  sources  derived.  (See  tits.  Corodiea,  Excise  and 
Customs,  Fines,   Forfeitures,  First  Fruits,  Post-horse  Duty,  Stamps,  Taxei, 
Tenths,  Tithes.) 
Relative  ta  offences  against. 

Excise  and  customs.  (See  tit.  Excise  and  Customs.)    exportation,  xir.  314; 
smuggling.  (See  tit.  Smuggling.)  taxes.  (See  tit.  Taxes.) 
Relative  to  the  officers  of. 

Privileges  of,  xiv.  314,  liabilities  of,  xiv.  314,  of  their  executors,  kc,  xiv. 
314,  of  actions  against,  xiv.  315,  of  the  killing  of,  xiv.  315. 

Relative  to  government  agents,  xiv.  315;    relative  to  actions  connected  with, 
3civ.  315;  relative  to  exports.  (See  tit.  Exports.) 
REVERSAL  OF  OUTLAWRY,  xiv.  37. 
REVERSION,  ESTATE  ON,  xiv.  209. 
REVOCATION,— of  devise,  viii.  346;  of  power  of  attorney,  xiii,  617;  of  power  gen- 

erally,  xiii.  643. 
RIENS  IN  ARREAR,  PLEA  OP,  IN  REPLEVIN,  xiv.  275. 
RIENS  PER  DESCENT,  PLEA  OF,  BY  HEIR,  x.313. 
BIGHT,  WRIT  OF,  '  • 

Relative  to  the  writ  of  right, 

Definition  of,  xiv.  317;  in  what  cases,  and  by  whom  maintainable,  xiv,  317; 
against  whom  maintainable,  xiv.  318;  in  what  court  to  be  brought,  xiv.  318;  is- 
suing of,  xiv.  318;  warrant  and  summons,  xiv.  319;  of  the  return,  xiv.  3^20;  es- 
soigns  connected  with,  xiv.  321 ;  of  the  grand  cape,  xiv.  32/,-   of  the   appear- 
ance, xiv.  321 ;  of  waging  law,  xiv.  322;  course  of  proceeding  in,  xiv.  322;    of 
the  declaration  or  count,  xiv.  322;  of  the  view,  xiv.  324;  of  the  pleas,  and  aidm 
prayer,  xiv,  324;  of  the  replication  and  subsequent  pleadings,  arie.  325;  •£  the 
evidence,  xiv.  326;  of  the  voucher  and  receipt,  a?it>.  326;  of  the  issue,  xiv,  327; 
of  the  jury  process,  xiv.  327;  of  the  pelii  cape^  xiv.  328;  of  the  limitation  to,  xiv. 
328;  of  the  trial,  «tv.  928;  ofthe  new  trial,  xiv^  328;  of  the  judgment,  xiv.  329; 
of  the  damages  and  costs,  xiv.  329;  of  the  execution,  xiv.  330. 
Of  amendments,  xiv,  330;  of  discontinuances,  xiv.  330. 
Relative  to  writs  in  the  nature  of  writs  of  right. 

Of  advowsons,  xiv.  330;  of  assize,  xiv.  331 ;  de  rationabUe,  and  Mrrits  of  rieht 
of  patent,  xiv.  331;  of  dower,  xiv.  331;  of  entry,  xiv.  331 ;  of  formedon,  xiv, 
331 ;  little  writ  of  right  close,  xiv.  331 ;  precipe  in  capiUy  xiv.  331. 
RIOTS  AND  ROUTS— relative  to  riots. 

Of  the  circumstances  necessary  to  constitute  the  offence,  xiv.  332;  who  may 
.    be  guilty  of,  xiv.  333;  of  accessaries,  4rc.  xiv.  333;  of  the  indictment,  xiv.  335; 
of  the  evidence,  xiv,  334;  of  the  punishment,  xiv.  335. 

Relative  to  suppression  of  riots,  xiv.  335;  relative  to  routs,  xiv.  335. 
ROADS.     (See  tit.  Highway.) 
R03BERY— relative  to  the  definition  of,  xiv.  336. 
Relative  to  from  the  person. 

General  requisites — of  the  felonious  taking,  xiv.  336;  against  the  will,  xiv, 
339;  of  the  violence,  xiv.  339. 
Of  the  putting  in  fear. 

From  injury  to  the  person,  xiv.  341— child  of  the  party,  xiv.  342 — property, 
xiv.  342 — character,  xiv.  342. 

Of  accessaries,  ^c.  xi%.  344;  of  the  indictment,  xiv.  945, 
Of  the  evidence, 
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Of  the  taking,  xiv.  S56;  against  the  will,  xiv.  346;  of  the  violence,  zir.  346; 
of  the  putting  in  fear,  xiv.  346, 

Of  the  verdict,  xiv.  346;  of  the  punishment,  xiv.  347. 

Relative  to  the  assaults  with  intent  to  connmit,  xiv.  348;  relative  to  by  threats, 
xiv.  348. 
BOMAN  CATHOLIC— laws  respecting,  xiv.  209. 
BULES  MOTIONS  AND  ORDERS. 

Relative  to  in  general— of  motions,  xiv.  354;  of  orders,  xiv.  354;  of  rules, 
xiv.  354. 

By  whom  granted. 

By  the  court  on  motion  by  counsel — where  the  grounds  are  stated  to  the  court, 
xiv.  354;  where  the  grounds  are  not  stated,  xiv.  355;  where  motion  is  made  in 
court,  and  the  motion  paper  given  to  the  clerk  of  the  rules,  xiv.  356. 

By  officers  of  the  court  without  motion  by  counsel. 

Id  the  King's  Bench — by  master,  xiv.  349.  n.;  by  filacer,  xiv.  349.  n. ;  by 
clerk  of  the  papers,  xiv.  349.  n.;  by  clerk  af  the  errors,  xiv.  349.  n. 

By  clerk  of  the  rules. 

On  master's  allowance,  xiv.  349.  n.;  upon  a  pracipe,  xiv.  349.  n.;  upon  sig* 
nature  of  counsel,  xiv.  349.  n. 

Id  Common  Pleas. 

By  prothonotaries,  xiv.  350.  n. ;  by  filacers^  xiv.  350.  n . ;  by  clerks  of  the  er-i 
rors,  xiv.  360.  n. 

By  secondaries. 

On  prcecipCy  xiv.  350.  n.;  on  signature  of  sergeant,  xiv.  350.  n.;  as  to  side 
bar  or  treasury  rules,  xiv.  350.  n. 

In  the  Exchequer. 

Of  rules  to  plead,  xiv.  350.  n.;  of  rules  to  reply,  xiv.  350.  n.;  rule  to  enter 
issue,  xiv.  350.  n.;  rule  to  rejoin,  xiv.  350.  n.;  rule  to  join  in  demurrer,  xiv, 
350.  n.;  rule  for  distringasy  xiv.  350.  n.;  rule  for  special  jury,  xiv.  350.  n. 

When  absolute,  or  to  show  cause,  xiv.  .357;  of  showing  cause  against,  and  ob<« 
(aining  further  time  to  argue,  xiv.  357;  effect  of  not  showing  cause  against,  xiv, 
357;  of  opening  the  rule  afler  it  is  disposed  of,  xiv.  357;  costs  on,  xiv.  357, 

Relative  to,  in  particular,  xiv.  351.  n. 

To  abide  by  plea,  xiv.  351 ;  to  amend,  xiv.  351 ;  annuity  to  set  aside,  xiv.  351  j 
arbitration,  submission  to  a  rule  of  court,  xiv.  351. 

Attachment. 

As  to  attornies — for  misconduct,  xiv.  d5ij  for  not  performing  undertakingi 
xiv.  351. 

As  to  awards. 

To  enlarge  the  time  for  making,  xiv.  .351 ;  to  set  aside,  xiv.  35]. 

As  to  not  bringing  In  the  body,  xiv.  451;  for  disobedience  to  process,  xiv. 
351 ;  for  non-payment  of  costs,  xiv.  351 ;  for  non-payment  of  money,  xiv.  351 1 
against  sheriffs.     (Sob  tit.  Sheriffs.) 

Bail,  to  justify,  xiv.  351;  bail  bond  for,  cancellation  of,  xiv.  351;  as  to  cas- 
ual ejector  for  execution  against,  xiv.  351 ;  to  compute,  xiv.  351 ;  for  a  canciUtm 
rule  for,  vix.  351 ;  to  consolidate,  xiv.  351. 

For  contempts. 

As  to  the  court  itself,  xiv,  351;  as  to  its  process,  vix  351. 

As  to  the  costs, 

Security  for,  xiv.  351;  under  43  Geo.  3.  c.  46.,  xiv.  351. 

As  to  counts,  superfluous,  stricking  out,  xiv.  351.  custody,  to  discharge  the 
defendant  out  of,  xiv.  351.  to  declare  peremptorily,  xiv.  351.  as  to  demurrer, 
judgment  in.  xiv.  351.  as  to  deposit  in  lieu  of  bail  paying  over,  xiv.  351. 

Error, 

Of  staying  proceedings  pending,  xiv.  351;  judgment  in^  xiv.  351;  ezeco- 
tion,  xiv.  351. 

Execution,  setting  aside,  xiv.  352, 


470  INDEX. 

RULES,  MOTIONS,  AND  ORDERS,  c#n/tntie<l. 

Inquiry,  writ  of, 

Before  a  judge,  ziv.  352;  for  not  proceeding  to,  xlv.  352;  for  seUlDg  aside, 
•   xiv.  352. 

Inquisition,  rule  for  setting  aside,  xiv.  352. 

For  inspection. 

Of  books.  (See  tits.  Corporation,  Tradesmen.)  of  deeds,  xiv.  353. 

Of  Court  rolls; — as  to  tenant,  xiv.  352;  as  to  strangers,  xiv.  352. 

Irregularity,  setting  aside  proceedings  for,  xiv.  352;  issues,  rule  to  increase, 
xiv.  352;  judge^s  order,  rule  of  court,  xiv.  352. 

Judgment, 

I^wac  pro  tune^  xiv.  352.  agakist  one  defendant  where  others  have  agreed 
to  be  bound  bj  that  verdict,  xiv.  352. 

For  sotting  aside, — interlocutory,  xiv.  352;  on  merits,  xiv.  352. 

As  to  jury,--<;ommon,  for  a  writ  of  inquiry,  xiv.  352;  special,  xiv.  359. 

Landlord,  that  be  may  defend,  352.  master's  report,  application  for,  xiv.  352. 
master,  that  he  may  review  his  taxation,  xiv.  352.  new  trial,  xiv  352.  nonproi, 
rule  to  set  aside,  xiv.  352. 

Nonsuit, 

Application  for  rule  for,  xiv.  352;  application  for  rule  for  judgment  in  case  of, 
xiv.  352. 

Outlawry,  to  reverse,  xiv.  352.  to  pay  money  into  court,  ziv.  352.  penal 
jiGtions  compounding  of,  xiv.  352. 

Plea, — to  abide  by,  xiv.  353;  to  withdraw  and  plead  de  novo,  xiv.  353. 

Po9tea,  application  to  bring  in  to  move  in  arrest  of,  xiv.  353;  reference  to  the 
master,  application  for,  xiv.  353. 

Rules  for  time, — ^to  plead,  xiv,  353;  to  replevy,  xiv.  353. 

For  scire  Jaeias,  to  reverse  judgment,  xiv.  353;  service  of  process  what  nay 
be  deemed  sufficient,  xiv.  353;  staying  proceedings,  xiv.  353;  suggestion, 
leave  to  enter,  xiv.  353. 

Trial, — in  adjoining  county,  xiv.  353;  for  putting  off,  xiv.  353;  costs  for  nol 
proceeding  to,  xiv.  353;  at  bar,  xiv.  353. 

Venue, — leave  to  change,  xiv.  353;  applicatioa  to  discharge  rule  for  chang- 
ing, xiv.  353. 

Verdict, — for  setting  aside,  xiv.  353;  for  judgment  in,  xiv.  353;  executioa 
on,  against  one  defendant,  where  action  has  been  consolidated,  xiv.  353. 

View, — in  general,  xiv.  353;  in  trespass,  xiv.  353. 

Warrant  of  attorney,  judgment  on,  xiv.  353;  wiCkiesses,  to  examine  on  inte?« 
rogatories,  xiv,  353;  writ  to  quash,  353. 
fiT.  ALBAN'S,  CORPORATION  OF,  xiv.  358. 
ST.  ANDREW^S  AND  ST.  GEORGE'S,  HOLBORN, 

masters  in  chancerv  rateable  to  poor  of,  xiv.  359. 
ST.  DOMINGO,  xiv.  359. 
ST.  LEONARD'S  SHOREDITCH,  xiv.  359. 
ST.   MARTIN'S  PARISH, 


paving  and  lighting  of,  xiv.  360. 
ST.  NICHOLAS,  DEPTFORD, 


statute  concerning,  xiv.  360. 

ST.  NICHOLAS,  ROCHESTER, 

law  concerning  the  poor  rate  of,  xiv.  360.  36 1 . 

SALES.  (SeetiU.  Auction  and  Auctioneers;  Frauds,  Statute  of;  Vendor  and  Pur- 
chaser.) ' 

SALE  OF  SHIPS,  xiv.  646. 

SALE  BY  SHERIFF,— under /m  faciasy  ix.  596. 

SALVAGE,— relative  to  definition  of,  ix.  483;  who  entitled  to,  and  remedy  for,  xiv. 
361;  who  liable  for,  and  of  the  things  contributory  to,  xiv.  362;  the  computa- 
tion and  rate  of  salvage,  xiv.  363;  the  statutes  connected  with,  xiv.  364;  the 
hypothecation  of  the  ship  to  defray,  xiv,  364. 

SANCTUARY,  w.  365. 
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SATISFACTIONj—by  a  levy  under  bl  fieri  facias  ^  xiv.  365;  by  taking  body  on  eapia$ 

ad  satisfaciendum y  v.  30;  entering  of  on  roll,  xir.  S65» 
SCANDALUM  MAGNATUM,  xiv.  366. 
SCHOOL  AND  SCHOOLMASTER, 

Relative  to  the  appointment  and  resignation  of  masters,  xiv.  368;  relative  to 
the  schoolmaster's  liability  to  be  bankrupt,  iii.  474;  relative  to  the  schoolmas- 
ter's liability  for  negligence,  ix.  67 1 ;  relative  to  contracts  between  schoolmaster 
and  parent,  xiv.  369.  ^ 

SCIENTER,  ALLEGING  IN  DECLARATION,— in  an  action  of  deceit,  vii, 

544;  in  an  action  on  warranty,  xiv.  369. 
SCIRE  FACIAS, 

For  the  king, 

To  have  execution,  xiv.  371 ;  to  repeal  grants,  xiv.  372. 
For  the  subject, — in  particular  instances, 
Upon  death  of  parties, 

When  the  death  happens  after  final  judgment,  and  before  execution,  xiv.  373f 
when  the  death  happens  between  verdict  and  judgment,  xiv.  375;  when  the 
death  happens  between  interlocutory  and  final  judgment,  375;  when  one  of  sev- 
eral plaintiffs  or  defendants  die,  xiv.  376. 

Upon  marriage  of  parlies,   xiv.  377;    upon  judgment  quando^  S^c,  against  an 
executor  or  heir,  xiv.  378;  upon  judgment  after  the  lapse  of  a  year  and  a  day, 
xiv.  378;  upon  judgment  in  debt  on  bond,  xiv.  379. 
Upon  bankruptcy  or  insolvency  of  parties. 
Of  plaintiff,  xiv.  379,  of  defendant,  xiv.  380. 

Scire  facias  attdiendttm  en-ores.  (See  tit.  Error,  Writ  of.)  affainst  bail.  (See 
tit.  Bail.)  to  certify  the  sealing  of  exceptions,  (See  tit.  Error,  Writ  of.)  against 
pledges  in  replevin.  (See  tit.  Replevin.)  against  sheriff  in  replevin.  (See  tit. 
Replevin.)  against  the  sheriff  after  the  levy  under  a  fierifaniaSy  xiv.  380;  against ' 
reslilutionem  7ion.  (See  tit.  Error,  Writ  of)  against  re  kaoendem  ierramy  xiv.  380, 
Proceedings  on  in  general, 

Writ  of,  into  what  county  to  be  issued,  and  to  whom  directed,  xiv.  381;  writ 
of,  how  returnable,  xiv.  381;  writ  of,  how  tested,  xiv.  38  i;  writ  of,  out  of  what 
court  to  be  issued,  xiv.  38^2;  writ  of,  when  leave  of  court  necessary  before  issu- 
ing, xiv.  38'2;  writ  of,  mode  of  suing  out,  how  executed  and  returned,  xiv.  382; 
when  two  writs  are  necessary,  and  how  sued  out  and  returned,  xiv.  383;  rule  ta 
appear,  xiv.  384;  judgment  by  default,  xiv.  384;    entering  proceedings  on  the 
roll,  xiv.  3iB4;  appearance  to,  xiv.  f}85;  declaration,  xiv.  385;  pleas  and  subse- 
quent pleadings,  xiv.  385;  issue,  Itiv.  386;  trial,  fii.c.,  xiv.  386;  costsi,  xiv.  386^ 
execution  on,  xiv.  386;  writ  of  error,  xiv.  387;  second  scire  faciasy  xiv.  387. 
Relative  to  when  amendable,  i.  584. 
SCIRE  FIERI  INQUIRY.     (See  tit.  Inquiry,  Writ  of.) 
SCOLD,  iv.  157. 
SCOTLAND,  xiv.  387. 

SEA,  RIGHTS  CONNECTED  WITH,  xiv.  387. 
SEAL, — affixing  of  to  deedj,  vii.  65S;  affixing  of  to  power,  xiii.  653^  n. 
SEAL-OFFICE,  xiv.  390. 
SEAMEN, — privileges  of  from  arrest,  xiv.  390. 
SEARCHING  FOR  PLEA,  xiii.  444. 
SEATS  IN  CHURCH,  xiii.  332. 
SECONDARY  EVIDENCE,  ix.  158. 
SECOND  ARREST,  li.  306. 
SECRETARY  OF  STATE,  xiv.  391. 
SECURITY  FOR  COSTS,  vii.  10. 
SECURITY  OF  TH  E  PEACE,  ii.  358< 
SEDUCING  ARTIFICERS,  ii.  36*2. 
SEDUCTION. 

Relative  to  the  form  of  action,  and  by  Svhom  and  whetj  sustainable,  liitr.  3$^/ 
relative  to  the  pleadings  in,  xiv.  395. 
Relative  to  the  evidence. 


4T2  INDEX. 

SEDUCTION,  continued. 

For  the  plaintiff,  xir.  396;  for  the  defendant,  xiv.  396 

Relative  to  the  damages,  xiv.  398. 
SEISIN,  LIVERY  OF,  xiL  366. 
SEPARATION.  (See  tits.  Baron  and  Fenje,  Divorce.) 
SERJEANTS  AT  LAW,  xiv.  398. 

SERVANTS  OF  THE  KING,  eemptions  from  arrest  of,xil.  296. 
SERVANTS  IN  GENERAL,  xii.  591. 
SERVICE  OF  PROCESS,  xiv.  53. 
SEQUESTRATIONS,  xiv.  398. 
SESSIONS — relative  to  by  whom  held,  and  of  the  time  and  place  of  holding,  xir.  400. 

Relative  to  the  jurisdiction  of — in  general,  xiv.  402. 

In  particular  instances. 

In  civil  proceedings,  xiv.  404;  in  criminal  proceedings,  xir.  405. 

Relative  to  the  proceedings  at  the  sessions. 

Mode  of  proceeding  in  general,  xiv.  408;  arraigning  prisoner.  (See  tk.  Ar^ 
raienment.)  swearing  jury.  (See  tit.  Jury.) 

Kelative  to  stating  a  special  case,  and  proceedings  incident  thereto,  xiv.  409, 

Relative  to  judgments  and  orders,  and  of  confirming  and  quashing  the  Utter. 
xiv.  410,  relative  to  the  effect  of  judgments  and  orders,  xiv  413;  reUtire  to» 
the  adjournment  of  sessions,  xiv.  413;  relative  to  traverses.  (See  tit.  Trmverae.) 
relative  to  appejals,  vi.  291 ;  x.  4^4, 

In  what  cases  allowed,  xiv.  414;  within  what  time  to  be  made,  xir.  415;  hov 
made,  xiv.  415;  effect  of,  415. 
SET-OFF, 

Relative  to  when  it  will,  or  will  not,  be  allowed. 

In  general,  xiv.  417;  in  particular. 

Nature  of  the  debt,-— must  be  a  debt  and  not  damages,  xiv.  4 J 8;  must  hare 
existed  when  action  brought,  xiv.  419;  must  be  a  legal  and  not  and  equitable 
demand,  xiv.  419;  must  be  barred  by  the  Statute  of  Limitations,  xiv.  420;  must  be 
due  in  the  same  right,  xiv.  420;  in  what  actions  allowed,  xiv.  421;  as  to  ver- 
dicts, xiv.  421;  as  to  judgments  and  costs,  xiv.  422;  as  to  jw  attorney's  bill, 
though  not  delivered  one  month,  xiv.  423;  in  discharge  of  an  execution,  xiv. 
423;  by  payment  of  money  into  court,  xiv.  423. 

As  regards  particular  persons, — bankrupts  and  assignees,  xiv.  423;  hosband 
and  wife,  xiv.  426;  policy  brokers,  xiv.  426;  principal  and  agent,  xiv.  427;  ve»- 
dor  and  purchaser,  xiv.  428. 

Relative  to  the  utodeof  seiung  ofi*. 

Of  the  plea,  xiv.  429;  replication  to,  xiv.  430. 

Relative  to  the  waiver  of,  xiv.  430,*  verdict,  xiv.  431  ;*  criminal  cases,  xiv.  451^ 
SETTLEMENT,  A.\D  REMOVAL  OF  THE  POOR, 

Relative  to  the  settlement  of, — in  general, 

Who  entitled  to  relief,  xiv.  435;  mode  of  interpreting  the  law  connected  witb^ 
xiv.  436;  of  accumulative  settlements,  xiv.  436;  of  the  evidence,  xiv.  436. 

In  particular. 

By  birth,-— of  legitimate  children, — where  and  how  gained,  xiv.  437;  of  eman- 
cipation of  children,  xiv.  439;  evidence  of,  xiv.  443.  Of  illegitimate  children^ 
•—where  and  how  gained,  xix.  444;  evidence  of,  xiv,  446. 

By  marriage, — where  and  how  gained,  xiv,  447;  evidence  of,  xiv.  448. 

By  hiring  and  service, •'—of  the  persons  capable  of  gaining  a  settlement  by^ 
xiv.  450;  of  the  contract  of  hiring,  xiv.  624;  of  the  year's  service,  xiv.  461; 
of  connecting  services  under  several  hirings,  xiv.  466;  of  services  with  difierenC 
masters,  xiv.  467;  of  the  residence  and  place  in  which  a  settlement  is  gained, 
xiv.  468;  evidence  of,  xiv.  470. 

By  apprenticeship, — of  the  binding  necessary,  x^v.  473,*  of  the  service,  xiv. 
479,  of  a  residence  by,  and  place  in  which  a  settlement  is  gained,  xiv.  484;  of 
discharging  the  apprentice  from  his  indentures,  xiv.  486;  evidence  of^  xiv.  499* 

By  renting  a  tenement,— ^as  to  the  kind  of  tenement,  xiv.  492;  as  to  the 
value  of  the  tenement,  xiv.  494;  as  to  the  occupation  or  comi^  to  settle  on 
xiv.  495;  as  to  the  residence^  xiv.  496;  evidence  of,  xiv.  497, 
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SETTLEMENT,  AND  REMOVAL  OF  THE  POOR,  continued. 

By  paying  parochial  taxes  or  rates, — in  general,  xiv.  497;  as  to  the  rating, 
xiv.  497 ;  as  to  the  payment,  xiv.  498 ;  as  to  the  inhabitancy,  siv.  498 :  evidence 
of,  xiv.  498. 

By  possessing  an  estate, — as  to  the  kind  of  estate,  xiv.  499;  as  to  estates 
by  purchase  under.  9  Gea.  K.xiv.  502;  as  to  the  residence,  xiv.  604;  evidence 
of,  xiv.  504. 

By  serving  an  office, — as  to  the  kind  of  office,  xiv.  506;  as  to  the  service, 
xiv.  609;  as  to  the  residence,  xiv.  5 10;  evidence  of  510. 

By  acknowledgment, — by  relief,  xiv.  511;   by  certificate,   xiv.   513;  by  neg- 
lecting to  appeal  from  an  order  of  removal,  xiv.  514;  evidence  of^  xiv  515. 
SEVERALTY.     (See  tils.  Tenants  in  Common;  Tenants,  Joint,) 
SEVERAL  AND  JOINT  COVENANTS,  vii.  111.  115. 
S£WERS,-^reIative  to  the  commissioners  of,  and  jury,  xiv.  501 -—assessments  to,  xiv. 

584;  pleadings  connected  with,  xiv.  535]  drainage  acts,  xiv.  585. 
SHEEP-STE A  LI  NG,  xiv.  585. 

SHAM  DEMURRER, — tiot  within  a  judge'tj  order  to  plead  issuably,  xiii.  14^2. 
SHAM  PLEAS, — when  plaintiff  may  sign  judgment  on,  xi.  651. 
SHEFFIELD,  COURT  BARON  OF,  xiv.  586.  n. 
SHERIFF, 

Relative  to  who  are  or  are  not  eligible  as,  xiv.  590;  relative  to  the  mode  of 
'  electing,  and  herein  of  the  fine  for  being  excused  from  serving,  xiv.  591. 

Relative  to  the  patent,  and  oath  of  office,  and  herein  of  the  sacrament,  xiv. 
592. 

Relative  to  the  rights  6f. 

To  fees  and  poundage,  xiv.  592;  to  hold  other  offices,  xiv.  593;  to  reside  ia 
other  counties,  xiv.  493;  to  maintain  actions,  xiv.  593. 
Relative  to  the  privileges  of,  xiv.  594. 
Relative  to  the  duties  of. 

As  to  the  execution  and  return  of  process — in  general — ^^of  his  imperative  dvt^ 
ty  to  execute,  xiv,  594;  as  to  the  mode,  xiv.  596. 
As  to  the  return  to. 

Rule  for,  xiv.  598;  when  made,  xiv.  500;  by  i^'hom,  xiv.  600. 
Form  of.  . 

Must  be  certain,  xiV.  600;  must  be  a  complete  answer,  xiv.  601 ;  must  not 
falsify  the  record,  xiv.  60 1 . 

Of  enlarging  the  timeibr,  xiv.  coi;  amendment  of,  xiv.  602;  conclusiveness 
of,  xiv.  603;  implicatioa  from,  xiv,  603;  of  the  atiachmont  for  not,  jtiw,  603;  of 
particular  returns.     (See  tit.  particular  heads,  and  tit.  Rescue.) 
In  particular. 

As  to  attachments.  (See  tit.  Attachment.)  capias  ad  respdndendum,  (See  tit. 
Capias  ad  Respondendum.)  capias  ad  galisjacienduni,  (See  tit.  Capias  ad  Satisfa- 
ciendum.) elegit.  (See  tit.  Elegit.)  enquiry,  writ  of.  (See  tit.  Enquiry,  Writ  of.) 
extent.  (See  tit.  Exient.) /cri /octa*.  (See  tit.  Fieri  Facias.)  ^a6ca«  corpt«. 
(See  tit.  Habeas  Corpus.)  habere  facias  possessionem,  (See  tit.  Ejectment.) 
outlawry.  (See  tit.  Outlawry.)  right  writ  of.  (See  tit.  Right,  Writ  of)  scire  far 
das.  (See  tit.  Scire  Facias.) 
As  to  sheriff  courts,  and  proceedings  therein. 

Of  the  tourn,  xiv.  605;  of  the  county  court,   xiv.  605;  of  replevins,   xiv. 
605. 

As  to  the  adsizea  and  sessions. 
At  the  assizes,  xiv.  605;  at  the  sessions,  xiv.  606. 

As  to  juries,  xiv.  606;  as  connected  with  election  of  members  of  parliament, 
xiv.  606;  as  connected  with  coroners,  xiv.  606;  not  to  let  ^his  bailiwick  to  farm, 
xiv.  607. 
Relative  to  the  liabilities  of. 
In  general— for  breach  of  duty,  xiv.  607. 

At  the  suit  of  the  plaintiff.  .     i.  , 

For  not  taking  bail  bond,  xiv.  607;  for  false  return,  xiv.  608  j  at  the  3Uit  of  de-^ 
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SHERIFF,  (?ofritn«c  J.    . 

fendant  and  third  perrons,  xiv.  (>09;  notice  of  action,  xiv.  610;  justification  by, 
xiv.  610,*  evidence,  xiv.  612;  when  to  sue  old  or  new  sberiflTyXiv.  612. 

In  particular. 

For  extortion,  xiv.  612;  for  invading  a  franchise,  wv.  612.      ' 

For  actftef  bis  officers — Of  his  own  appointed  officers  xiv.  612;  of  spftciat 
bailiffs,  xiv.  614;  of  bailiffs  of  franchise,  xiv.  514. 

To  attachments. 

for  not  returning  the  writ,  xiv.  615;  for  not  bringing  in  the  body,  Jxiv.  615; 

KS  connected  with  bail,  xiv.  615;  of  setting  aside,  xiv.  616. 

Relative  to  his  officers,  and  Iterein  of  their  appointment,  power,  duty,  and  lia- 
bility. 

In  general — their  duties,  xiv.  6^17;  authority  of,  how  deputed,  xiv.  615;  au- 
thority of,  how  executed,  xiv.  618;  summary  jurisdiction  of  the  court  over,  xiv» 
618;  offices  to  not  to  be  sold,  xiv.  618. 

In  particular. 

As  to  bailiffs — different  kinds  of-— |)erpctttal  buiiiils,  xiv.  619;  bound  bailifis, 
xiv.  619;  special  bailiffs,  xiv.  619. 

Authority  and  dtHy  oC,  xiv.  620;  af  their  security  to  the  sheriff,  xiv.  622; 
punishment  for  misbehaviour,  xiv.  6i2. 

As  tathe  clerk  of  the  county,  xiv.  622;  as  to  the  deputies  in  the  courta  of 
Westminster,  xiv.  622;  a&  to  gaolers,  xiv.  623;  as  ta  replevin  clerks,  xiv.  625. 

As  to  under-sheriffs. 

Who  eligible  as,  xiv.  625;  how  many  may  be  nominated,  xiv.  625;  of  kisoatlr^ 
&c.  xiv.  626;  of  his  duly,  power,  and  liability,  xiv.  626;.  of  his  securities^  xiv. 
627;  how  long  he  continues  in  office,  xiv.  627. 

Relative  to  bailiffs  of  franchises. 

Nature  of  a  liberty,  xiv.  628;  qualification  of,  xiv.  628v  what  process  he  maj 
execute,  xiv.  628;  of  the  sheriff's  mandate,  and  effect  of  Wis  executing  process 
within  the  liberty,  xiv.  629;  of  his  power,  duties,  and  liabilities,  xiv.  629. 

Relative  to  inquisitions  by,  xiv.  631  {  relative  to  his  indorsement  on  process^ 
XIV.  631;  relative  to  sales  by,  xiv.  631 ;  relative  to  contracts  hy^  xiv.  632;  rela- 
tive to  serving  process  on,  xiv.  632;  relaiive  to  hon-  long  he  continues  in  office^ 
«v.  632. 

Relative  to  the  old  and  new  sheriff. 

Of  the  assignment  of  process,  xiv.  633;  of  the  assignment  of  prisoDers,  xLt. 
633. 

Wh^nthe  aothonty  of  the  Old  sheriff  ceases,  xiv.  633^  the  liability  of  tb« 
aid  one  of  the  termination  of  his  office,  xiv.  633. 

Of  the  return  to  process. 

By  whom,  xiv.  634;  ofthe  calling  for,  xiv.  634;  ef  the  rule  to  bring  in  the 
body,  xiv.  635;  of  the  attaching  for  not  bringing  in  the  body,  xiv.  635*:  of  the 
mode  of  proceeding  when-  he   has  parted  with  a  Levy,  xiv.  636. 

Of  the  escapes,  xiv.  636;  of  the  apportionment  of  fees,  xiv.  630. 

Relative  to  criminal  proceedings. 

Of  his  duty  to  arrest  felons,  and  apprehend  those  who   interrupt  him  in  tb© 
€:fecution  of  his  office,  xiv.  636;  of  his  right  to  authorise  others  to   execute  bie 
warrant,  xiv.  636;  of  his  right  to  bail,  xiv.  336. 
SHIP  AND  SHIPPING, 

Relative  to  the  owners, 

Who  considered  as,  xiv.  639;  how  many  may  be,  xi«.  639, 

Rights  of,— ta  freight,  xiv.  640;  to  demurrage,  xiv.  640— liabililicff  of;  xin 
640. 

Of  part  owners,— interest  of,— as  to  each  other,  xiv.  e40>  ag  to  strangers, 
xiv.  640— as  to  repairs  and  employment  of  the  ship,  xiv.  640;  sales  of  shares 
xiv.  641;  remedies,— by  each  other  xiv.  641.  as  0^  strange  us,  xiv.  641— ac- 
counts between,  xiv.  642;  bankruptcy  of,  xiv*  643;  lien  of,  xiv.  643. 

Evidence  of  owners,  xiv.  643. 

gelative  to  the  registry,  sale,  and  transfer  of. 

What  ahips  are  to  be  registered^,  xiv,  644;  who  may  Be  registered  awner». 


INDEX.  47« 

SHIP  AND  SHIPPING,  ceiUinued, 

xiv.  644;  wher^  to  be  mado,  xiv.  645;  registry  of  ships   formerly  registered, 
XIV.  645;  «vhat  certificate  of  is  to  contain,  xiv.  645;  of  the   ship^s  name,  xiv, 
645;  what  necessary   to  be  done  to  obtain  registry,  xiv.  645. 
TratisffcT  of  ships, — absolutely,  xiv.  646;  as  a  security, 'xiv.  646* 
Of  cha noting  the  master,   xiv.  646;  when   and  how  registry  de' novo  is  to  he 
made,  xiv.  646;  tero)>orary  certificate  when  granted,  yiv.  647";  penalty  for  de- 
taining certificate,  xiv.  647;  evidence,  xiv.  648;  of  staying  proceedings,  xiv. 
€48;  of  failse  oath,  docynr^ents,  ^c.  xiv.  648;  penalties  how  recovered,  xiv.  648. 
Relative  to  the  master,  and  marme-rs  or  seamen. 
Qualifications  of,  xiv.  648. 

Of  the  master, — of  his  authority  over  the  vessel,  and  herein  of  repairs  and  ne- 
cessaries, xiv.  649;  duty  of,  xiv.  655;  liabilities  of,  xiv.  656;  lien  of,  xiv.  658, 
«f  the  bond  given  by,  under  26  Geo.  3.  c.  40.,  xiv.  658. 

Of  the  mariners  OT  seamen, — hiring  of,  xiv.  658;  duties  of,  xiv.  659;  rights 
f)f,  xiv.  660;  liabilities  of,  xiv.  660;  of  the  earning  and  payment  of  wages,  xiv. 
-661 ;  of  the  k>ss  and  forfeiture  of  wages,  xiv.  663;  oT  the  action  for  wages,  xiv, 
£66. 

©f  the  pilot,  xiv.  668;  of  "the  supercargo,  xiv.  672. 
Relative  to  the  master  and  owner, 

General  duty  of,  xiv.  672;  liability  of,  and  canscs  which  excuse,  xiv.  672. 
The  general  duty  of  tlw  merchant,  xiv.  672,  the  conveyance  of  merchandise, 
xiv.  672;  the  contract   of  afTreightment,  xiv.  672;  the  mortgage  of,  xiv.  672; 
the  lien  as  to,  xiv.  673;  general  oj  gross  average,  xiv.  673;  stoppage  in  transit 
<«,  xiv.  67S;  salvage,  xiv.  673;  the   forfeiture  of,  ariv.  674;  decrees  and  Jadgi- 
Bients  in  foreign  courts,  xiv.  674. 
SHOOTING.     (See  tits.  Duel,  Game,  Murder.) 
SHORT  NOTICE  OF  TRIAL,  xv.  16K 
SIDE  BAR  RULE,  xiv.  349. 
SIGNING  JUDGMENT,— mode  of,  xi.  659, 
SILK  STUFFS,  xiv.  674. 
SILVER  PLATE,  xir.  675. 
SIMONY,  i.  302;  xiv.  312.  675. 
SIMPLE  CONTRACT.     (See  tit.  Contract.^ 
SLANDER,  ^ 

Relative  to  what  does  or  do«n  not  amount  to. 

In  general, — of  words  actionable  in  tw<>mselve9,  xiv,  680;  of  words  not  action* 
«ble  in  themselves,  xiv.  680;  essentials  of,  xiv.  680;  rules  of,  construction  as 
to,  xiv.  581;  of  the  publication  of  another's  slander,  xiv.  681. 

In  particular, — words  spoken  as  counsel,  xiv.  682;  as  to   personal  character, 
xiv.  682;  professional  character,  xiv.  687;  diseases,  xiv.  690;  title,  xiv.  690; 
persons  in  office,  xiv.  690.  . 
Relative  to  the  action  for. 

Form  of,  xiv.  691 ;  who  may  join  in,  xiv.  691 ;  pleadings, — declaration, — ven- 
«e,  xiv.  692;  inducement,  xiv.  692.;  words  in,  how  stated,  xiv.  692;  of  the  tnti- 
€ndoSj  xiv.  B92;  of  the  special  damage,  xiv.  994.  Pleas,— of  the  general  issue 
«nd  what  may  be  given  in  evidence  nnder  it,  xiv.  695;  justification,  xiv.  696; 
"Statute  of  IhnitBtions,  xiv.  695.    RepHcation,  xiv.  695. 

Evidence, — in  general,  xiv.  696;  of  slander  of  title,  xiv  696.  for  words  tmpu* 
ting  crime,  xiv.  696.     Costs,  xiv.  696. 
Relative  to  the  indictment  for, 

When  susfainable,  xiv.  697;  form  of,  xiv.  698;  defence,  xiv.  698. 
Relative  to  9cancCaium  mag^miiam,  xiv.  698. 
SLAVE,  xiv.  699. 

SMALL  POX,— carrying  child  about  with,  xii.  638. 
SOLICITOR.     (See  tit.  Attorney.) 
SOLDIERS,  in  army,  ii.  269,— militia,  xii,  632. 
SOLVIT  AD  DIEM,— plea  of,  iv.  639. 
SOLVIT  ANTE  DIEM,— plea  of,  iv.  363. 
SON  ASSAULT  DEMESNE,— plea  of,  ii.  375. 
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SOUTH  SEA  COMPANY,  xiv.  701. 

SOUTHWARK  COURT  OF  REQUESTS,  xiv.  304. 

SPECIAL  CASE.   v.  198. 

SPECIAL  DEMURRER.     (See  lit.  Demurrer.) 

SPECIAL  JURY,  xl.  732. 

SPECIAL  ORIGINAL,  xiii.  13. 

SPECIAL  PJLEADER,— as  to  his  obtaioing  a  certificate,  vi.  231 . 

SPECIFIC  PERFORMANCE,  xiv.  702. 

SPRING  GUNS,— legality  of,  x.  203. 

SPIRITUAL  PERSONS.     (Sec  tit.  Ecclesiastical  Persons.) 

SPIRITUOUS  LIQUORS,— contract  for,  itiv.  702. 

STABBING  WITH  INTENT  TO  MURDER.     (See  tit.  Murder.) 

STABLE  KEEPER,— lien  of,  xii.  268.  n. 

STAGE  COACH  PROPRIETOR.     (See  tit.  Carrier.) 

STAMPS, — relative  to  the  instruments  which  are  or  are  not  subject  to  a  dutj — of  the 
amount  payable, — and  herein  of  classing  contracts  with  reference  to  stamping,. 

As  to  the  instruments  which  are  or  are  not  subject  to  a  dutj,  and  of  the  amount 
payable,  xiv.  703. 

Relative  to  the  time  of  stamping,  xiv.  707 — stamping  ancient  iustrument  with 
the  impression  now  in  use,  xiv.  708--single  and  double  stamps,  xiv.  708 — appli- 
cation of  a  single  stamp,  xiv.  708— re-stamping,  xiv.  708 — the  admissibilitj  in 
evidence  of  unstamped  instruments,  xir.  709 — allowance  on  spoiled  stamps,  xiv. 
710— penalties  on  the  stamp  acts,  xiv.  710 — forgery  of,  xiv.  610. 

STAND  SEISED,— covenant  to,  vii.  709. 

STANDING  CROPS.     (See  tits.  Statute  of  Frauds;  Goods  Bargained  and  Sold  and 
Sold  and  Delivered) 

STATUTE  ABLE  POWERS,  xiii.  676. 

STATUTE, — in  general, 

Relative  to  the  different  kinds  of, 

Public  or  private,  xiv.  712;  of  public  local  acts,  xiv,  712;  rcm'edid  or  mdaI 
xiv.  712.  r         » 

Relative  to  whnt  are  or  arc  not  to  be  publip  or  private  ac/s,  xiv.  713;  relative 
to  the  time  of  operation,  xiv.  714;  relative  to  whom  and  where  they  extend. 

In  relation  to  the  crown,  xiv.  714;  as  to  Ireland,  Scotland  and  Wales,  xiv. 
714;  as  to  Guernsey,  Jersey,  &c.,  xiv,  715. 

Relative  to  what  are  permanent  or  temporary,  xiv.  816. 

Relative  to  the  construction  of. 

In  general,  xiv.  615;  musll)e  according  to  the  intention,  xiv.  716;  must  be 
from  the  whole  taken  together,  xiv.  716;  when  to  be  strict,  xiv.  717;  when  to  be 
liberal,  xiv.  718;  when  to  be  equitable,  xiv.  719;  when  it  may  extend  the  words 
of  the  statute,  xiv.  419;  where  there  are  general  and  special,  words  in  the  same 
clause  or  clauses,  xiv.  719. 

Relative  to  the  repealing  of,  xiv.  720;  relative  to  the  continuing  or  reviving  of 
^^J'  .^r! ;  relative  to  the  right  of  the  crown  to  conlroul,  xiv.  721 ;  relative  to  the 
admissibility  of  evidence  to  explain,  and  whether  conclusive  of  facts  therein 
cited,  XIV.  721 ;  relative  to  enforcing  obedience  to. 

Where  a  particular  mode  is  described,  xiv.  722;  ty  indictment,  xiv  722 
Hy  action  --of  the  process,  of  the  pleadings,  of  staying  proceedinos.  of  the 
evidence,  of  the  no/pro,,  of  the  judgment,  of  the  costs,  of  the  writ  of  error 
of  the  compounding.     See  tit.  Penal  Action,  xiii.  288  to  299 

STATUTE  acre''?  le?""  P^^^'^"^'*''  ^^^^^  ^^  ^othe  subject  matter  of  the  statute.) 

STATUTE  MERCHANT  AND  STATUTE  STAPLE   xiv    130 
STATUTE  OF  FRAUDS,  x.  90.  ^i  Ari^ji.,  xiv.  130. 

STAYING  AND  SETTLNG  ASIDE  PROCEEDINGS 

Relative  to  staying  proceedings,  ' 

In  general^^on  payment  of  debts  and  costs,  xiv.  724;  in  second  action  for 

XIV.  727,  until  security  be  given  for  costs,  xiv.  727;  where  action  is  collusive  to 
obtain  opinion  of  the  court,  xiv.  727.  coiiusne  lo 
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STAYING  AND  SETTING  ASIDE  PROCEEDINGS,    eonUniud. 
In  particular, 

As  to  tbe   form  of  action, — case,  xiv.   727 ;  replevin,  ziv.  728;  trespads,  xiv.. 
728;  trover,  xiv.  728;  penal  actions,  xiv.  729. 

As  to  persons  and  institutions, — attornies,  xiv.  729;  informers,  xiv.  729;  sher- 
iffs, xiv.  730;  governors  of  banks,  xiv.   731 ; motions  and  rule  for,  xiv,  73 K 

*  Relative  to  setting  aside  proceedings, 

In  what  cases,  xiv.  731 ;  motion  for,  xiv.  732. 
Relative  to  costs,  xiv.  73i^. 
STET  PROCESSUS,  xiv.  733. 
STOCK, 

Relative  to  the  nature  and  properties  of,  xiv.  733, — the  transfer  of,  xiv.  733, —  . 
the  actions  for  not  accepting,  xiv.  734, — the  actions  for  not  replacing,  and  herein 
of  bonds  to  replace,  xiv.  734, — when  equity  will  not  enforce  an  agreement  for 
the  sale  of,  xiv.  736, — in  whom  it  vests  where  no  will,  xiv.  736, — trustees  con- 
nected with,     (See  tit.  Trustees.) — how  far  a  loan  of  may  be  usurious.     (Seoi 
tit.  Usurv.) 
STOCK-JOBBING  ACT,  xiv.  736. 
STOCK,  JOINT,  COMPANY,  xiv.  738. 
STOPPAGE  IN  TRANSITU, 

Relative  to  the  definition  and  nature  of  the  right,  xiv.  743, — in  what  cases^ 
and  by  whom  this  right  may  be  exercised,  xiv.   744, — in  what  manner  the  stop-i 
page  should  be  made,  xiv.  746, — what  goods  are  or  are  not  in  irannlu^  xiv.  747, 
•--the  determination  of  the  transit,   xiv.  751, — the  divestment  of  the  right  bjF 
the  vendee's  disposal  of  the  goods,  xiv.  754. 
STREAM.     (See  tit.  Watercourse.) 
STRIKING  OUT  COUNTS,  xiv.  756. 
STRIKING  OUT  PLEAS,  xiv.  757. 
STRAYS  AND  WAIFS.     (See  lit  Wreck.) 
SUBORNATION  OF  PERJURY,  xiii.  329. 
SUBPCENA,xv.  415. 
SUBSEQUJENT  ASSENT,  xiv.  758. 
SUCCESSION,  viii.  33. 
SUCCESSOR.     (See  tit.    Corporation.) 
SUFFERANCE,  TENANT  AT,  xiv.  758. 
SUGGESTION, 

Relative  to  the  award   of  uenire,  xi,  Tan, — hr«»fiches  on  bond,  iv.    637.  n.— t 
costs,  xiv.  302, — suggesting  the  death  of  parties,  xix.  758. 
SUITORS, — persons  attending  court  as,  privileged  from  arrest,  ii.  300. 

SUNDAY, 

Relative  to  contracts  made  on,  and  to  parties  exercising  their  ordinary  calling 
on,  xiv.  753. 

When   accounted  a  day  in  legal  proceedings,  xiv.  759;  arresting  a  party  oo^ 
^    or  executing  process,  and  taking  other  legal  proceedings,  xiv.  760. 
SUPERFLUOUS  COUNTS,— striking  out  of,  xiv.  756. 
SUPERSEDEAS  OF  PRISONERS, 

Relative  to,  for  not  declaring^     (See  tit.  Declaration.) — for  not  delivering  a 
copy  of  the  bill  before  the  bill  is  filed,  xiv.  761, — for  not  proceeding  to  trial,  or 
final  judgment,  xiv,  761, — for  not  charging  defendant  in  execution,  xiv.  761, — . 
after  putting  in  and  perfecting  bail.     (See  tit.  Bail.)--*a  party  being  once  super- 
sedcable,  always  h:upersedeable,  xiv.  762, — hoW  writ  of  8uptr$edeas  is  to  be  sued 
out,  and  proceedings  on  it,  xiv.  762, — e(Tect  of  discharge  by  supcraedeaij  xiv^ 
703. 
SUPERSEDEAS  OF  EXECUTION,— by  writ  of  error,  ix.  16, 17. 
SURETY,— rights  and  liabilities  of,  xiii.  768. 
SURGEONS, 

Relative  to  the  rights  of,  xiv.  764, — the  liabi)itiea  of,  xiv.  764, — apprenticeo 
*»to,  xiv.  765. 
SURPLUSAGE  IN  PLEADING,  xiii.  370. 
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SURREBUTTER,  xlv.  765. 
SURRENDER,  xiv.  765. 

SURRENDER  OF  COPYHOLDS,  covenant  to,  vii.  217. 
SURVEY,  xiv.  767. 

SURVIVING  OBLIGOR,  when  to  be  sued,  iv.   634.     (And  see  tit.  Parties  to  Ac- 
tions.) 
SUSPICION  OF  FELONY,  arresting  for,  ii.  34 1 . 
SWANS,  THE  KING'S  RIGHT  TO,  xiv.  767. 
SWEARING,  laws  against,  xiv.  768. 
TAXATION  OF  COSTS,  ii.  636. 

TAXES. 

Relative  to  the  different  kinds  of — assessed,  xv.  2;  on  land,  xv.  2;  on  proper- 
ty,. XV.  2. 

Relative  to  the  oflUcers  connected  with. 

Of  commissioners,  xv.  3;  of  collectors^  xv.  3;  of  actions  against,  xv.  5. 
Relative  to  covenants  to  pay  taxes,  xv.  5;  relative  to  levying  arrears,  xv.  5; 
relative  to  the  jurisdiction  on  questions  as  to,  xv.  5. 
TEMPLE,  xiv.  365. 

TENANCY.     (See  tit.  Landlord  and  Tenant.) 
TENANT  IN  COMMON. 

Relative  to  the  definition  of,  xv.  6— (he  mode  of  creating,  and  general  inci- 
dents to,  XV.  6 — the  rights  and  liabilities  in  relation  to  each  other,  xv.  7 — process 
by.     (See  tit..  Tenant,  Joint.)  the  rights  apd  liabilities  of  in  relation  to  third  per- 
sons, and  actions  by  and  against,  xv.  9 — estates  in  common,  being  subject  to 
dower  or  courtesy.     (See  tits.  Courtesy,  Dower.) — partition  of  estates  in  com- 
mon.    (See  tit.  Partition.) 
TENANT  BY  COPY  OF  COURT  ROLL,  estate  created  by,  xv.321, 
TENANT  BY  COURTESY,  vii.  478. 
TENANT  BY  DOWER,  viii.  472. 
TENANT  IN  FEE,  ix.  556. 
TENANT,  JOINT, 

Relative  to  the  definition  of,  xv.  1 1 — ^ihe  mode  of  cr&atlag  and  general  inci- 
dents to,  XV.  1 1 — the  rights  and  liabilities  of,  in  relation  to  each  other,  and  ac- 
tions by  and  against,  xv.  9.  n.;  rights  and  liabilities  of  in  relation  to  third  per- 
sons, and  actions  by  and  against,  xv.  12;  leases  by,  x  v.  13;  estates  in  joint  ten- 
ancy, being  subject  to  dower  or  courtesy »  (See  tits.  Courtesy;  Dower.)  the 
fMrtition  of  estates  in.  ioial  iAoMi^y-  (See  tit.  Partition.) 
TENANT  FOR  LIFE,  xii.  297. 
TENANT  TO  THE  PRECIPE,  xiv.  153. 

TENANT  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT,  xv.  15. 
TENANT  BY  STATUTE,  xv.  15. 
TENANT  BY  SUFFERANCE,  xiv.  758. 
TENANT  IN  TAIL. 

Relative  to  the  nature  and  different  kinds  of,  xv.  16;  how  created,  and  ii^bat 
may  be  entailed,  xv.  17;  who  may  be  tenants  in,  xv.  17;  what  such  an  estate  is 
subject  to,  XV.  17;  the  rights  and  powers  of  the  tenant  in  tail,  xv\  18;  who  enti- 
tled to  the  custody  of  the  title  deeds,  xv.  19;  the  paying  of  incumbrances,  xv. 
19. 
TENANT  AT  WILL,a:tt.  41. 
TENANT  FOR  YEARS.     (See  tit.  Lease.) 
TENANT  FROM  YEAR  TO  YEAR,  x«.  39. 
TENDER. 

Relative  to  tender  of  amends  in  action  against  justices,  &c.  xl  767;  relative 
to  tender  of  conveyance.     (See  tit.  Vendor  and  Purchaser.) 
Relative  to  tender  of  money. 

In  what  actions  it  may  be  made,  xv.  22;  at  what  time  it  should  be  made,  xv, 
22;  effect  of  making,  xv.  23;  to  whom  it  should  be  made,  xv.  24;  on  whose  be- 
half to  be  made,xo.  25:  what  amount  should  be  tendered,  xv.  25;  in  what^nan- 
ner  it  should  be  made  in  general,  xv.  25;  of  producing  the  money,  and  when  its 


I?IDEX.  479 

TENDER,  conlinued. 

production  may  be  dispensed  with,  xv,  26;  of  its  being  unconditional,  :rv.  27;  of 
a  subsequent  demand  and  refusal  of  the  sum  tendered,  xv.^S;  of  the  form  of 
the  plea,  xv.  28;  at  what  time  the  plea  is  to  be  pleaded,  xv,  29;  of  the  payment 
of  money  into  court,  xv.  29;  of  the  replication  to,  and  subsequent  pleadings,  xv. 
30;  of  the  evidence,  xv.  30;  of  costs,  and  effect  of,  under  Court  af  Requests 
act,  XV.  30. 
Relative  to  the  tender  of  performance  of  a  contract,  xv.  31. 

TENURE.     (See  tit.  Estates.) 

TERMS  AND  RETURNS,  xv.  31. 

TERMS,  NOTICE  TO  PLEAD,  xii.  430. 

TERMS,  NOTICE  OF  TRIAL,  xv.  160. 

TERMS  FOR  YEARS.     (See  lit.  Lease.) 

TERRIERS,  ix.  210. 

TESTAMENT,  xv.  397. 

TESTAMENTARY  GUARDIAN.     (See  tit.  Guardian  and  Ward.) 

TESTATOR.     (See  til.  Devise,  Will.) 

TESTATUM  WRIT,  ix.  611. 

TESTE  OF  WRITS,  iv.  48 . 

THEATRE,  XV.  38. 

THREATS  AND  THREATENIG  LETTERS,  xv,  34. 

TIM BER,     (See  tits.  Estate,  Trees,  Waste.) 

TIME — relative  to  years,  xv.  37; — months,  xv.  37 — days,  xv.  38 — hours,  xv.  39— 
where  none  is  mentioned,  x v.  39 — what  is,' or  is  not,  a  reasonable  time,  xv.  39 — • 
the  statement  of  in  pleadings,  xv.  39 — 'the  computation  of  as  to  legal  proceed- 
ings.    (See  tit.««.  Bail,  Plea,  ^c,  <^c.) 

TIME  FOR  PLEADING,  xiii.  427. 

TIPSTAFF.     (See  Sheriff.) 

TITHES,  . 

Relative  to  the  definition  of,  xv,  45;  relative  to  the  different  kinds  of, 

Proedial,  xv.  45;  mixed,  xv.  45;  personal,  xv,  45;  great  and  small,  xr.  45. 

Kelattve  to  iho  persons  entitled  to. 

King,  the,   xv.  47  j  lay  impropriators,   xv.  47;  lords  of  manors,  xv.  47;  por- 
tionists,  XV.  47;  rectors,  parsons,  and  vicars,  xv.  47. 

Relative  to  the  persons,  land,  or  places  which  are  subject  to,  or  exempt  from, 

Of  the  persona,  xv.  48;  of  glebe  lands,  xv.  49;  of  extra-parochial  places,  xv- 
49;  of  monastery  lands,  xv.  49. 

Relative  to  the  things  which  arc,  or  are  noi,  lUhcabiM^ 

In  general,  xv.  50;  in  particular, 

Acorns,  xv.  50;  aHermath,  xv.  50,  agistment,  xv.  50;  tLnimnla feres  nalurttf  xV. 
51 ;  apples,  xv.  51 ;  bark,  xv.  51 ;  barren  and  waste  land,xv.  51;  beans,  xv.  53; 
bees,  XV.  53;  bricks,  xv.  53;  broom,   xv.  54;  cabbage,  xv.  54;  oalves,  xv.  54; 
carrots,  xv.  54;  chalk-pits,  xv.  54;  cheese,  xv.  54;  clay,  xv.  54;  clover,  xv.  54; 
coal  mines,  xv.  54;  coleseed,  xv.  54;  colts,  xv.  54;  conies,  xv.  54;  com,xv.  54; 
currants,  xv.  55^  deer,  xv.  55;  ducks,   xv.  55;  eggs,  xv.  55\  fens,  xv.  65;  fer- 
rets, xd.  55\  fish,  XD.  55\  flax,  xr.  o5\  fruit  and  fruit-trees,  arv.  56;  furze,  xr.  56; 
geese, ofv.  5S;  gooseberries,  aro.56;  grapes,  xv.  56;  grass,  xv.  56;  gravel,  xv. 
56;  hawks,  xv.  66;  hay,  xv.  5S\  heath,  xv.  56;  hemp,  xv.  56;  hens,  xv,  5G\  hon- 
ey, XV.  57;  hops,  xv.  57;  hot-house  plants,  xv.  57;  hounds,  rv.  57;  houses,  xv. 
57;  iron  mill,  xv.  58;  iron  ore,  xr,  58;  lambs,  Xv.  58;  lead-mills,  xv.  58;  lead- 
mines,  XV.  58;  lead  ore,xv.  58;  lily  flowers,  xv.  58;  lime,  xo.  58;  mallards,  xv. 
58 ;  marl,  xv.  53 ;  marshes,  xv.  58 ;  milk,  xv.  58 ;  mills,  xv.  58 ;  mint,  xv.  59 ;  nursery- 
grounds,  XV.  59;  onions,  xv.  59;  pjiprr,  xv.  59;  parsley,  xv.  59;  partridges,  xv. 
59;  peas,  xv.  59;  pears,  xv.  59;  pheasants^  xv.  59;  pigs,  xv.  59;  pigeons,  xv. 
09;  pine-apples,   xv.  59;  plum^,  xv.  59;  potatoes,  xv.  59;  quarries,   xv.  60; 
rape-seed,- XV.  60j  roots,  xv.  60;  rue,  xv.  60;  saffron,  xv.  60;  sage,  xv.   60; 
salmon,  xv.  60;  sand-pits,  xv.  60;  seeds,  xv.  60;  sheep,  xv,  60;  slate-qHarries, 
XV.  60;  snuff,  xv.  60;  stone,  xv.  60;  tares,  xv.  60;  teal,  xv.  61 ;  teasels,  xv.  61 ; 
thyme,  xv.  61;  tiles,  xv.  61;  tin-mill,  xv.  61;  tin^mines,  xv.  61;  tobacco,  xv.  61; 
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turf,  XV.  61;  turnips,  xv.  61;  turkies,  xv.  61;  vegetables,  xy.  61:  vetches,  xv. 
61 ;  walnut  trees,  xv.  62;  wax  of  bees,  xv.  62;  wild  fowls,  xv.  62;  wood,  xv.  62; 
wpol,  XV.  63. 

When  consumed  by  the  occupier,  xv.  63. 

Relative  to  the  mode  of  tithing,  ehid  when  it  becomes  due, — in  general,  xv,65. 
In  particular, 

Acorns,  xv.  65;  agistment,  xv.  65;  apples,  xv.  66;  barley,  xv.  66;  beans,  xv. 
66;  cabbage,  XV.  66;  calves,  xv.  67;  carroty,  xv.  67;  clover,  xv.  67;  coledeed, 
XV.  C7;  cohs,  XV.  67;  corn,  xv,  67;  ducks,  xv.  67;  ^gs,  xv.  67;  flax.  xv.  67; 
fowls,  XV.  67;  fruit  and  fruit-trees,  xv.  68;  geese,  xv.  68;  grass,  xv.  68;  hay,  xr. 
69;  hens,  xv.  69;  herbs,  xv.  69;  hops,  xv.  69;  lily  flowers,  xv.  70;  milk,  xv.  70; 
mills,  XV.  70;  peas,  xv.  70;  pears,  xv.  70;  pigs,  xv.  70;  plums,  xv.  71;  pota- 
toes, XV.  71;  seeds,  xv.  71;  turnips,  xv.  71;  vegetables,  xv.  71  j  wood,  xv,  71; 
wool,  XV,  71;  young  beusts,  xv.  71. 

Relative  to  the  modus  in  lieu  of, — definition  of,  xv.  72. 
Requisites  of, 

Must  be  certain,  XV.  73,  must  be  beneficial  to  the  tithe-owner,  xv.  74,  must 
be  diflerent  from  the  thing  computed  for,  xv.  75,  must  not  be  for  one  thing  indis^ 
charge  of  another,  xv.  76,  the  recompence  must  be  as  lasting  in  its  nature  as  the 
tithes  discharged,  xv.  76,  must  not  be  too  large,  xv.  76,  how  discharged,  xv.  77, 
validity  of,  by  whom  and  bow  questioned,  xv.  78. 
Relative  to  the  composition  for, 

Greneral  requisites,  xv.  79,  determination  of,  xv.  79,  relative  to  leases  of,  xv. 
81,  relative  to  tithes  in  London,  xv.  83.  « 

Relative  to  the  remedies  connected  with, — ^ot  common  law, — -by  action, — fyg 
treble  value, — what  may  be  litigated  in  actions  for,  xv.  83,  parties  to,  and  form 
of,  XV.  84,  of  the  declaration,  xv.  8  t^-defence,  xv.  85 — evidence,  xv,  86 — ver- 
dict, XV.  88— costs,  XV.  83 — new  trial,  xv.  89 — judgment,  xv.  89,  for  not  remov- 
ing, XV.  89;  ejectment  for  holding  over,  XV.  90,  of  the  prohibition,  xv.  90,  io 
equity,  xv.  91,  in  ecclesiastical  court,  xv.  91,  before  justices  of  the  peace,  xv. 
Bi,  of  feigned  issues,  xv.  92. 
Of  the  nvidence  connected  with. 

Of  public  documentary  evedence, — doniesday  book.    (See  tit.  Dooiesday- 
book.)     patent  rolls.   (See  tit.  Evidence.)     taxation  of  Pope  Nicholas,  xv.  92; 
nonoi  rolls y  XV.  92;  ecclesiastical   survey.  (See  tit.  Evidence.)     court  of  ang- 
mentation,  xv.  93;  parIiamenlarx-»»*»'^.  (See  tit.  Evidence.)  licences  from  the 
pope,  XT.  03;  of -private  documentary  evidence,  xv.  93;  of*  witnesses,  xic.  93 
TITLE,  COVENANT  FOR  GOOD,  vii.  219. 
TITLK  DEEDS,  vii.  621. 
TITLES  OP  COURT,  vii.  567. 
TITLES  OF  HONOUR,  xiii.  697. 
TITLE  OF  FLEA,  xiii.  38  i. 
TOLL, 

Different  kinds  of, — ^toll  traverse,  xv.    94,  toll  thorough,  xv.   95,  of  market 
tolls,  and  navigable  rivers,  xv.  96,  computation  of  and  exemption  from,   xv.  97, 
grant  of,  xv.  98,  action  for,  xv.  99,  distress  for,  xv.  100,  of  the  writ  de  essenda 
quielum  da  theolonioy  xv.  101. 
TORT, — when. the  action  should  be  ia,  or  in  assumpsit,  i.  170^ 
TORTIOUS  CONVERSION,  xv.  196, 
TOWER  HAMLETS,  xiv.  295. 
TRANSCRIPT,  xv.  42. 
TRADE, 

Relative  to  what  are  or  are  not  trades,  xv.  102;  relative  to  the  qualification 
for  trading,  a;o.  lOi;  relative  to  treaties  as  to,  and  of  trading  by  neutrals,  xv. 
103;  relative  to  contraband  goods,  and  herein  of  exportation,  xv.  104;  relative 
to  licences,  xv.  104. 

Relative  to  restraints  of,  ' 

By  statute,  xv,  105,  by  grant  of  the  king,  xv.  J06,  by  bye-laws,  xv.  107,  by 
coistom,  XV.  107^  by  private  coatract^^  xr.  107. 
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TRADE,  coniinued. 

Relative  to  statutes  as  to,  xv,  108;  relative  to  infants  trading,  :tr.  1  lO;  relative 

to  feme  coverts  trading  in  London,  xv,  110;    relative  to  the  right  of  survivorship 

amongst  joint  traders,  xv.  110;  relative  to  actions,  informations,  and  indictments, 

lor  exercising  a  trade  not  duly  qualified,  xv.  110. 

TRADE,  COVENANT  NOT  TO  CARRY  ON,— on  premises  demised,  vii.  234. 

TRANSPORTATION,  xv.  110. 

TRAVERSE,  xiii.  398. 

TREAD-MILL,  xv,  150. 

TR£ASON,-^relative  to  high  treason. 

What  amounts  to,  xv.  1 12,   indictment,-  xv<  1 13,  defence,  xv.  1 14^  evidence* 

zv.  115,  punishment,  XV.  116. 

Relative  to  petit  treason. 

What  amounts  to,  xv.  116,  indictment,  xv.  ]16|  evidence,  xv«  117,  punish- 

ment,  xv.  1 17. 

TREATING  ACT.     (See  tit.  Bribery,  Election.) 

TREBLE  COSTS,  vii.  6. 

TREES,  XV.  117. 

TRESPASS, 

Relative  to  the  definition  of,  xv,  1 19. 

Relative  to  when,  and  by  whom,  maintainable. 

In  general,  xv.  120,  to  the  person,  xv.  120. 

For  injuries  to  personal  properly, — when  it  lies,  xV.  120,  by  whom,  xV.  122. 

For  injuries  to  real  property, — when  it  lies,  xv.  124,  by  whom,  xv.  126. 

Relative  to  against  whom  maintainable,  xv.  128;  relative  to  when  several  ae« 

tions  are  maintamable,  xv.  130;   relative  to  what  force  may  be  used  to  Remove, 

XV.  131. 

Relative  to  the  action  for, 

Declaration — title  of  the  court,  xv.  132,  title  of  the  term,  xv.  132,  venue,  xv. 

132;  recital  of  the  writ,  xv.  132;  statement  of  time,  and  of  the  conHmumdoy  xv. 

J32;  statement  of  title,  xv.  133;  statement  of  subject  matter,  xv.  133^  statement 

of  damttges.  and  conclusion,  XV.  136< 
Pleas, 

In  denial-4(he  general  issue,  and  what  may  be  given  in  evidence  under  it,  xv« 

In  discharges-accord  and  satisfaction,  xv.  137,  licence,  xv.  138,  judgment 
recovered,  xv.  139,  tender  or  amends,  xv.  139,  limitation,  statute  oU  xv.  l40. 

As  connected  with  the  person,  xv.  i  iOj  •«  connected  with  personal  property, 
XV.  140. 

As  connected  with  real  property. 

In  general,  XV.  141,  liherum  fenemenhtmj  xv.  142,  right  of  way,  xv.  14^^ 

New  assignment,  xv.  142. 

Replications, 

De  injuriay  xv,  144;  to  plea  of  Uberum  ienemenhtm,  xv«  145— 4tceneey  xv,  145 
—right  of  way,  xv.  145. 

Rejoinders,  xv.  146;  slaying  j^roceedi'ngs,  146.  ^ 

Evidence, 

Ai  to  the  person,  xv.  146;  as  to  personal  property,  xv.  147;  as-  f4  real  pro- 
perty, XV.  147. 

Damages  and  judgment,  xv.  147;  costs,  xv.  148. 

Relative  to  the  indictment,  and  information  for.    (See  tits«  Asslnilt  and  Bat- 
tery, Indictlnent,  Information.) 
TR£SPAS8  FOR  MESNE  PROFITS,  xii.  620. 
TRIAL, — relative  to  civil  proceedings. 

At  bar. 

In  what  cases  it  will  or  will  not  be  granted,  xv.  153;  motion  for,  xv.  154;  no^ 
ticeof  trial,  xv.  154;  entering  cause  for,  xv.  155;  of  the  jury,  xy.  155;  of  the 
trial,  XV.  155;  of  the  costs,  xv.  155. 

At  Am  nrttis, 
VOL  .XV.  61 
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TRIAL,  amtimud. 

What  causes  may  be  tried  at,  xt.  156. 

Notice  of  trial — in  what  cases,  xv,  156,  what  notice  necessary,  xv.  167,  when 
to  be  given,  xv.  158,  to  whom,  xv,  158,  form  of,  xv.l69,  by  continuance,  xr. 
159,  of  term's  notice,  xv.  160,  of  countermand,  xv.  161,  of  new  notices,  xv.  161, 
of  short  notices,  XV.  161,  of  proceeding  according  to,  XV.  162. 

Order  in  which  the  causes  are  to  be  tried,  xv.  16^; — of  the  jury,  xv.  163;  of 
stating  the  case  and  evidence,  xiv.  163;  of  the  defence,  &c.,  xv.  164;  of  the 
reply,  xv.  164;  of  the  summing  up,  xv.  164;  withdrawing  a  juror,  xv.  165;  bill 
of  exceptions,  xv.  165;  demurrer  to  evidence,  xv.  165;  verdict  xv.  165. — by 
proviaoy  zv.  165;  of  record,  xv.  166;  of  putting  off  trials,  xv.  166;  of  new 
trials, 

When  a  new  trial  will  or  will  not  be  allowed, — in  general,  xv.  169;  in  partic- 
ular, 

In  particular  forms  of  action, — covenant,  xv.  172;  ejectment,  xv.  172;    penal 
actions,  XV.  173;  trespass,  xv.  174.. 
As  to  particular  causes  of  action. 

Connected  with  commons,  xv.  174, — illegal  contracts,  xv.   174, — ^malicious 
prosecution,  xv.  174, — negligence,  xv.  175, — slander,  xv.  175, — usury,  xv.  175. 
,  As  to  particular  persons. 
Bankrupts,  XV.  175;  executors  and  administrators,  xv.  175. 
As  to  particular  grounds. 

Absence  of  attorney  or  improper  conduct  of  counsel^  xv.  176;  damages  too 
small,  XV.  176;  damages  too  large,  xv.  177;  evidence,  improperly  admitted,  xv. 
178;  evidence,  verdict  against,  xv.  178;  evidence,  rejection  of,  xv.  178;  evi- 
dence, discovering  new,  xv.  178;  hand-bills  containing  reflections,  xv.  179; 
jury  in  general,  xv.  179;  jury  being  related,  xv.  179;  jury  being  summoned  by 
defendant's  attorney,  xv.  179;  jury,  one  not  being  the  party  intended,  xv.  180; 
,  jury  having  cast  lots,  xv.    180;  misdirection  of  judge,  xv.    181;  trial,  want  of 

notice  of,  xv.  181;  witnesses,  absence  of,  xv.  18  f;  witnesses,  mistake  by,  xv. 
181;  witnesses,  perjury  by,  xv.  182;  witnesses  incompetency  of,  xv.  182;  vari- 
ance on  account  of,  XV.  182. 

Upon  issues  of  out  of  Chancery,  xv.  183;  after  bill  ^^  «Aceptione,xiv.  183; 
after  trial  at  bar,  XV.  183. 

Nonsuit,  XV.  183;  concurrent  verdicts,  xv.  184;  contrary  verdict,  xv.  184; 
special  case  defectively  stated,  xv.  184;  point  reserved,  xv.  184;  motion  ia 
arrest  of  judgment,  xv.  1 85. 

By  what  court,  xv.  lOfiuwhor^  nrYf^rfil  defendants,  x v.    185.;  where  several 
issues,  XV.  186$  on  what  terms  a  new  trial  will  be  granted,  xv.  186;  motion  and 
rule  for,  xv.  187;  of  the  costs,  xv.  187; — ^new  trial,  xv.  188;  ventre  denovo^xw. 
189:— ^judgment  turn  ohitante  veredicto^  xv.  189. 
Relative  to  criminal  proceedings,  xv.  189. 
TROVER„  ACTION  FOR,       - 

Relative  to  for  what  it  does,  or  does  not,  lie,  xv.  190. 
The  requisites  to  maintain. 

Of  the  plaintiff's  interest  in  the  thing  converted, — possession,  xv.  192;  ab- 
solute property,  xv.  192;  special  property,  xv.  196. 

Of  the  conversion,  xv.    196; — by  and   against  whom  maintainable,  xv.  198; 
staying  proceedings,  xv.  200;  the  pleadings, — declaration,  xv.  201 ;  pleas,  xv. 
202; — evidence,  xv.  203;  judgment  and  costs,  xv.  204. 
TRUSTEE*, 

Relative  to  trustees  and  cestui  que  trust  in  general,  xv.  204. 
The  mode  of  creating  the  relative  situations  of  trustee  and  cestui  fue  trmif  zv. 
21 1 ;  rights  at  law  of  trustee  and  cestui  que  trusty  xv.  213;  liabilities  at  law  of 
trustee  and  cestui  que  trust j  xv.  215;  remedies  by  and  against  trustees  and  cestui 
que  trust  at  law,,  xv.  216. 
TRIER,  xii.  132. 
TURBARY,  V.  610. 
TURNPIKE,  XV.  217. 
yWItERiSITY,  XV.  220. 
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UNLAWFUL  ASSEMBLY,  xv.  221. 
USE  AND  OCCUPATION, 

Relative  to  debt  for, — declaration,  xv.  222;  pleas,  xv.  224'. 
^^ssumpsU  for, — in  what  cases,  and  by  and  against  whom  sustainable,  xv.  225.; 
Pleading,  xv.  228;  evidence,  xv.  248;  damages,  xv.  230. " 
US£Sy 

Relative  to  uses  prior  to  the  statute  27  Hen.  8.  c.  10.  xv«  23! ;  in  general  sub- 
sequent to  the  statute  'i7  Hen,  8.  c.  10;  of  the  person  seised  to  a  use,  xv.  233; 
of  what  estate  a  person  may  be  seised  to  a  use,  xv.  234;  of  the  cestui  que  iMe, 
'V.  234;  of  a  use  in  essey  in  possession,  remainder,  or  reversion,  xv.  235;  the 
limitations  of  the  uses  subsequent  to  the  statute,- xv.  236. 

On  what  conveyances  uses  may  be  raised. 

Of  the  distinction  between  conveyances  which  operate  with  iransmutation  of 
possession,  and  thoso  which  operate  without  it,  xv.  239;  of  a  bargain  and  sale, 
XV.  239;  of  a  covenant  to  stand  seised  to  uses,  xv.  240;  of  a  lease  and  release, 
XV.  242;  of  a  declaration  of  uses,  xv.  342;  of  an  appointment  of,  xv.  244;  uses 
not  executed  by  the  statute,  xv.  245.  \ 
USURY, 

Relative  to  what  contracts  are,  or  are  not,  usurious, 

Requisites  to  constitute, — there  must  be  an  unlawful  intent,  xv,  246 — a  direct 
loan,  and  an  agreement  to  take,  ^c.  xv,  248 — usury  at  the  making  of  the  con- 
tract, XV.  251;  as  to  bills  and  notes.  (See  tit.  Bills  and  Notes.)  the  question  of, 
by  whom  decided,  xv.  251;  as  to  contracts  io  Ireland  and  the  West  Indies,  xv. 
251 ;  its  effect,  and  of  the  subsequent  securities,  xv.  ^2. 

The  penalties  of,  action  for, 

Within  what  time  to  be  sued  for,  xv.  253;  venue  in,  xv.   253;  plea,  xv.  264; 
evidence,  xv.  255;  witnesses,  xv.  255. 
VAGRANT, — relative  to,  in  general,  xv.  doG;  who  shall  be  deemed  an  idle  and  disor- 
derly person,  xv.  857 «-a  rogue  and  vagabond,  xv.  257 — an  incorrigible  rogu% 
XV,  257.  o  o  #  « 

VALID  OR  ILLEGAL  COVENANTS,  vii,  119. 
VARIAJ^CE. 

Relative  te  <—Uten  documents, — civil  proceedings, — in  general,— aa  to  parties, 
XV.  259;  as  to  consideration,  XV.  260;  as  to  promise,  xv.  260;  as  to  time  ao4 
place,  XV.  261 ;  in  legal  effect,  xv,  263. 

In  particular,— as  to  the  form  of  action,— ear  coniradu,  xv.  264.  ex  delido^  xv. 
«64;  m  fwrocess,  xv.  2€8 ;  bot^ee'n  pleadings  and  process,  xv.  268.    . 

Hetween  pleadmgs  and  evidence, 

Connected  with  bills  and  notes,  xv.  270;  connected  with  bonds,  xv.  271;  con*' 
oected  with  carriers,  xv.  272. 

Connected  with  contracts. 

Generally,  xv.  273;  for  sale  of  goods,  xv.  274;  respecting  real  property,  xv. 
276;  respecting  money  and  securities,  xv.  277. 

Connected  with  character,  xv.  277 — customs  and  prescriptions,  xv.  278— 
deeds,  xv.  279 — horses,  xv.  281  —libels,  xv.  281 — mal  pros,  xv.  282 — penalties, 
XV.  282 — policies  of  insurance,  xv.  282 — process,  xv.  283 — records,  xv.  284 — 
rent,  xv.  286 — slander,  xv.  286 — warranty,  xv.  286 — between  pleadii^s  and.ce- 
cord,  XV.  287;  as  to  statutes,  xV.  288;  .criminal  proceedings,  xv.  288;  relative  to 
'  parol  evidence,  xv.  290. 
VENDOR  AND  PURCHASER, 

Of  estates, — of  the  consideration  requisite  to  create  the  relative  situation  of 
vendor  aud  purchaser, — of  the  original  sufficiency  of  the  consideration ,  xv.  295; 
of  tlM  failure  of  the  consideration,  xv.  296. 

Of  the  eflHict  of  the  relative  situatioil  of  vendor  and  purchaser  being  created, 
— as  regards  the  vendor, — of  his  rights, — to  compel  his  specific  performance  of 
the  contract  in  equity,  xv.  297 ;  to  an  action  at  law  for  non-performance  of  tlie 
contract,  xv.  300;  to  interest  on  purchase-money,  xv.  304;  to  lien  on  the  estate 
for  purchase  money,  xv.  304. 

Of  his  liabilities, 


-*«4  INDEX. 

VENDOR  AND  PURCHASER,     'a>niinued, 

Od  his  covenant  for  title.  (Seetit.  Covenftnt.)  on  liis  covenant  for  quiet  en- 
jojrment.  (See  tit.  Covenant.)  on  his  covenant  for  farther  assurance.  (See  tit. 
Covenant.)  to  a  bill  for  a  specific  performance,  zv/  297;  to  an  action  at  law  for 
damages,  xv.  300.  .  / 

As  regards  the  purchaser. — of  his  rights, — entitled  to  the  estate  in  equity  (nm 
tenor  of  the  contract,  xv.  305;  to  eaforce  specific  performance,  xv,  297;  to  ac- 
tion against  vendor  for  not  completing  contract, — on  the  special  contract,  xv. 
306;  to  recover  the  deposit,  xv.  307;  to  what  tide  to  the  estate  be  may  insist  on, 
XV.  308;  to  have  an  abstract,  xv.  309;  to  an  assignment  of  outstanding  terms,  xv. 
310;  to  attested  copies  of  deeds,  xv.  310;  to  a  covenant  for  title,  xv.  31Q;  to  be 
protected  from  fraudulent  or  voluntary  conveyances.  (See  tit.  Voluntary  Convey- 
ance.) to  be  protected  from  acts  of  bankruptcy.  (See  tit.  Bankrupt.)  to  be  pro- 
tected from  judgments  or  recognizances.  (Seetit.  Judgments.)  to  be  protected 
from  unregidtered  deeds.  (See  tit.  D.^d.) 

Of  his  duties  and  liabilities. 

To  search  for  incumberances,  xv.  310;  liability  to  encumberances,  xv.  311; 
to  see  to  the  application  of  the  purchase  money,  xv.  31S;  to  pay  interest  m 
purchaser's  money,  xv.  304;  to  bill  for  specifying  performance,  xr.  297;  to  ac- 
tion at  law  for  damages,  xv.  300. 

Of  personal  chattels. 

Of  the  consideration  requisite  to  create  the  relative  situations  of  vender  and 
purchaser,  xv.  315;  ofihe  mode  in  which  a  contract  of  sale  is  construed,  xv.  316. 

Of  the  efiect  of  the  relative  situation  of  vendor  and  purchaser  being  created. 

As  regards  the  vendor, 

Of  his  rights, — of  his  lien  on  the  goods  for  the  price,  xv.  315;  of  right  to 
.x8topthem  tfi  franst/u.  (Seetit.  Stoppage  in  Transitu.)  to  compel  specific  per- 
formance of  contract,  xv.  316;  to  action  at  law  for  non-performance  of  contract, 
XV.  317. 

Of  his  liabilities, — on  his  express  or  implied  warranty  of  title.  (Seetit. 
Warranty.)  to  a  bill  for  a  specific  performance,  xv.  297;  to  an  action  at  law  for 
damages,  xiv.  305. 

A«  regards  the  purchaser, 

Of  his  rights, — to  the  possession  of  the  goods  ia  general,  or  when  sold  oa  con- 
tract  of  sale  or  return,  xv.  323;  to  enforce  specific  performance  of  the  contract, 
XV.  397;  to  action  against  vendor  for  not  completing  the  contract,  jpv.  324;  to 
be  protected  from  fraudulent  or  voIuqUT  conveyances.  (See  tit.  Voluntary 
Conveyances,  (to  be  pTntnm*mA4^rrm  acts  of  bankruptcy.  (See  tit.  Bankrupts.) 
to  be  protected  from  judgments  or  recognizances.  (See  tit.  Judgment.)  to  be 
protected  from  execution.  (See  tit.  Fieri  Facias.) 
VENUE,-Relative  to  in  general, 

In  civil  proceedings,— when  local,  xv.  326;  when  transitory,  xv.  32G;  with 
regard  to,  matters  arising  abroad,  xv.  328;  mode  of  stating,  xv.  328. 

Changing  of. 

When,  or  when  not,  allowed,— by  plaintiff,  xv.  329;  by  defendant,  xv.  329. 
Mode  of,— in   King's  Bench,  xv.  331;  in  Common  Pleas,  xv.  332;  in  Ex^ 
chequer,  xv.  332;  in  vacation,  xv.  332. 

Bringing  back,  or  retaining  of,  xv.  332;  in  criminal   proceedings.     (See  tit. 
Indictment.) 
VERBICT, 

In  civil  proceedings, 

Of  general  verdicts,  xv,  336;  of  special  verdicts,  xv.  336;  cases  on,  v. 
198;  of  settmg  aside,  xv.  169;  of  amending,  i.  564.  570:  conclusiveness  of, 
and  who  bound  by,  xi.  704. 

In  criminal  proceedings,  x.  519. 
VISITOR, 

Aopointmcnt  of,  xv.  337;  jurisdiction  of,  xv.  338;  judgment  of,  xv.  339, 
mamtowtw  connected  with,  xv.  340;. of  the  successor,  i^v.  340;  of  a  yisitation, 
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VOLUNTARY  CONVEYANCE, 

Relative  to,  aa  against  purchaMrs,  xv.  341.  relatifa  to  as  against  crediton, 
XV.  343. 
WAGER, 

Relative  to  when,  and  when,  not,  legal^ 

In  general,  xv.  348;  in  particular, 

By  Btatute,i— on  ships,  xv.  350^  on  lives,  xv.  350;  at  horse  races,  xv.  351; 
gaming,  XV.  351. 

When  contrary  to  public  policy,  xf.  351;  when  leading  to  improper  inquiries, 
XV.  353;  when  injurious  to  third  persons,  xv.  353. 

Relative  to  the  actions'  for  the  recovery  of,  xv.  353^ 
WAGES.     (See  tit.  Master  and  Servant;  Ship  and  Shipping.) 
WALES, 

Relative  to  the  affidavit  to  hold  to  bail  in,  xv.  354;  the  direction  of  writs  to 
sheriffs  in,  xv.  354;  the  venue  eonnected  with,  xv.  354;  the  certiorari  connec- 
ted with,  XV.  354;  the  pleading  to  the  jarisdiction,  tv.  355;  the  jury  process. 
XV.  355;  the  trial,  xv.  355;  the  witnesses,  xv.  355;  the  judgment,  xv.  355; 
the  costs,  XV.  356;  the  execution,  xv.  356;  error  from,  xv.  356. 
WARRANT, 

Relative  to  when  a  warrant  is,  or  is  not,  essential,  xv.  356, — the  mode  of  ob- 
taining it,  XV,  357; — by  whom  granted,  x v.  357; — ^whom  directed,  xv,  358; — the 
form  and  requisites  of,  xv.  358; — the  backing  of,  xv.  359;-— the  execution  of,  xv, 
360; — the  arrest  on,  and  detention  in  custody  afler,  xv.  360; — search-warrants, 
XV.  361; — distress  warrants,  xv.  361; — warrants  of  commitment,  xv.  361. 
WARRANT  OF  ATTORNEY, 

Relative  to  the  definition  of,  xv.  363;  relative  to  the  stamp,  xv.  363. 

Relative  to  who  may  give,--y<;ine  coverts^  xv.  363;  infants,  xv.  364:  insolvent 
debtors,  XV.  364;  executors,  xv.  364;  partners,  xv.  364;  prisoners,  xv.  364. 

Relative  to  the  defeasance  and  indorsement  thereof,  and  herein  of  the  filing, 
XV.  366;  rehitive  to  its  execution,  xv.  366;  relative  to  the  consideration  of,  xv.  366. 

Relative  to  the  revocation  of, — ^by  party  himself,  xv.  367;  by  death,  xv.  367; 
hy  marriage,  xv.  367. 

Relative  to- 4U«  cancellation  of,  xv.  368;  relative  to  the  effect  of  bankruptcy 
dn,  XV.  368;  relative  to  the  statute  onimltattons  to,  xv.  366  r  relative  to  entering  - 
satisfaction,  XV.  368. 

Relative  to  the  judgment,— when  to  be  signed,  xv.  369;  how  signed,  xv.  370; 
writ  of  error  on,  xv.  37 1 ;  e^««mion  on,  «r.  37 1 ;  Metre  facias  connectedjKith^j»»» 
371.  '  '  ^-—  -  - 

WARRANTY, 

Relative  to  the  definition  of,  xv,  372; — the  stamp  on,  xv.  372;— implied,  »». 
372; — express,  r9.  373; — the  time  of  making,  xv.  374; — distinct  warranties,  2V^ 
375; — ^incidental  rights  connected  with,  xv,  375;  the  breach  of, 

How  advantage  shall  betaken  of,  xv.  376;  action  for, — declaration,  xv.  376, 
evidence,  xv,  377;  damages,  &c.,  xv^  378.  * 
WASTE, 

Relative  to  houses,  xv.  379, — land,  xv.  380, — ^gardens,  xv.  880, — woods,  arr, 
380, — by  and  against  whom  sustainable,  or,  381.  ~ 

The  remedies  for, — by  action,  xv,  382;  by  writ, — process,  xv,  382;  count, 
XV.  383;  pleas,  xv.383;  trial,  xv.  383;  judgm^'t,  xv.  383;  inquiry,  writ  of,  xv. 
384;  damages  and  costs,  xv.  384.  < 

WATERCOURSE  AND  RIVERS,  xv.  384. 
WAY, — relative  to  the  different  kinds  of,  xv.  387. 

Relative  to  the  right  of, — by  custom,  xv.  387;  by  grant,  xv.  387;  of  necessi- 
ty, xv.  388;  by  prescription,  xv.  390. 

Relative  to  the  plea  of  right  of,  xv.  390;  relative  to  the  replication  to  plea  of 
right  of,  XV.  391 ;  relative  to  the  disturbance  of  right  of,  xv.  391. 
WEIGHTS  AND  MEASURES,  xv.  391. 
WEIRS,  XV.  392. 
WHALE,  XV.  392. 
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WHARF  AND  WHARl^INGER,  xr,  393. 
WIF£.     (See  tit.  Baron  and  Feme.) 
WILD  FOWL,  X.  168. 
WILL, 

Relative  to  the  origin  and  general  nature  of,  xv.  397 ;  relative  to  bj  whom  it 

may,  or  may  not,  be  made,  xv.  397. 

Relative  to  the  formal  requisites  oft<--irof  its  beingr  in  writing,  or  nuncupative,  xv. 

398;  of  its  being  joint,  xv.  399;  of  the  testator's  signature  to,  xv.  399;  of  iht 

witnesses  to,  xv.  409;  of  its  being  i  complete  or  imperfect  testamentary  paper, 

XV.  401. 

Relative  to  codicils,  xv.  402;: — its  being  annulled  or  revoked,  riii.  346; — ^re- 
publication, viii.  364; — the  appointment  of  executors.     (See  tit.  Executors.) — 
construction  of,  viii.  126. 
WILL,  TENANT  AT,  xii.  41. 
WINDOW,  xii.  302.    ^ 
WINE,  XV.  403. 
WITNESSES, 

Relative  to  who  are',  or  are  not,  competent  as, 

From  infamy  of  character,  xv.  410;  from  want  of  religion,  xv.   410;  from 
want  of  understanding,  xv.  41 1 ;  .from  interest,  xv.  411;. from  relative  situation, 
XV.  414;  of  reatofing  the  competency^  xv,  414. 
Relative  to  the  attendance  of, 

SubpafMy  XV.  415;  habeas  corpus^  xv.   416;  iuhpana  ducts  Ucmn^  xr.   417; 
before  justices,  XV.  417;  before  commissioners  of  bankrupt,  xv.  418;  under  in- 
closure  act  and  courts  martial,  xv.  418. 
Non-attendance  of. 

Action  for,  xv.  418;  attachment  for,  xv.  419;  relative  to  the  expenses  of,  xv. 
420. 
Relative  to  the  examination  of. . 

In  chief,  xv.  422;  cross-examination  of,  xv.  424;  re-examination  of,  xv.  426; 
icredit  of  witnesses,  how  impeached^  xv.  427 ;  credit  of  witness,  how^supported, 
XV.  428 ;  of  the  sources  from  which  the  witness  may  derive  information^  or  refisr 
*M,  XV.  429. 

Relattvo  tp  witnesses  abroad,  xv.  430;  relative  ti>  necondary  evidence  in  rela- 
ilion  of,  XV.  430;  relative  to  the  privileges  of,  xv.  430. 
Relative  to  the  number  of! 

General  rule,  xv.  431;  in  trials  for  D§ii»»/>  xv.  431;  in  trials  for  treaiM>n,  xv. 
^431 ;  ill  court*  of  t;qutty^Mu^i.'ftat  rtrtneecclesiastical  courts,  xv.  432. 
RelftttTc^to  4»rnnfnaT  proceedings,  x.  51 1 .  513. 
WOMAN,     (See  titi.  Abduction,  Aduhery,  Baron  and  Feme,  Seduction.) 
WORDS,  xiv.  479.  ' 

WORK  AND  LABOUR— relative  to,  in  general— where  there  is  a  special  contract, 

or  a  seneral  or  implied  one,  xv.  433. 
Of  the  action  for  the  recovery  of  price. 
Form  of  action,  xv.  434;  holding  to  bail  in,  and  of  the  affidavit  of  defendant, 

XV.  484;  declaration,  xv.  435;  pleas,  xv.  438;  damage,  xv.  438. 
WRECK,  XV.  439. 
WRIT,  XIV.  44. 
WRIT  OF  ERROR,  ix.  1. 
WRIT  OF  RIGHT,  xiv.  316. 
YEAR,  XV.  37 . 

YIELD  UP  POSSESSION,  covenant  to,  vii.  237. 
YIELDING  HIMSELF  TO  PRISON,  an  act  of  bankruptcy,  iii.  515. 


THE  END. 
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